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In  the  Fifth  Year  of  the  Reign  of  WILLIAM  IV. 


Talbot  against  Lewis.  1834. 


HTRESPASS  for  breaking  and  entering  a  close  of  In  tresptas 

the  plaintiff  called  Rossilly  Sands,  in  the  county  of  the  ibrd  o?a 
Glamorgan^   digging  up  and  subverting  the  soil,  and  in^oj  for 
raising  therefrom  5000  pieces  of  silver  called  Spanish  dollars  claim- 
dollars,   and    carrying  away  and  converting  them  to  ®^  **?  *"™  *" 
defendant's  use.     Pleas :  first,  as  to  entering  the  close  instruments 
and  subverting  &c,  that  the  close  in  which  &c.  was  ^^  ^^^  ^^^ 
not  the  close  of  the  plaintiff;  and  secondly,  as  to  the  porportiog  to 

^Z^w,^    «w%A    i«rkviv<>rtin£r  thp  nipppft  nf  ftilvpr.  fhn^  f)iPtr    .  .1^ 


2  CASES  IN  MICHAELMAS  TERM 

1834.  shire  assizes,  it  appeared  that  the  plaintiff  was  lord  of 
the  manor  of  Llandymore  in  the  peninsula  of  Gower  in 
that  county,  which  his  ancestors  had  acquired  from 
one  of  the  Earls  of  Pembroke,  subject  to  a  fee  farm 
rent  payable  to  the  Duke  of  Beaufort,  as  lord  of  the 
paramount  seignory  or  honor  of  Gower.  The  Rossilly 
sands  extend  two  miles  along  the  coast  of  Gower,  and 
about  a  century  ago  a  Spanish  ship  was  wrecked  on 
them,  near  the  spot  on  which  the  trespasses  were  com- 
mitted. To  prove  that  Llandymore  was  a  manor,  it 
was  shown  that  courts  had  been  held  and  chief  rents 
received  in  right  of  that  manor  for  a  long  series  of 
years.  Payments  were  also  proved  to  have  been  made 
to  the  lords  for  liberty  to  put  up  fishing  nets  within  the 
'  manor  at  or  near  low  water,  and  for  trespasses  in  going 
backward  and  forward  to  wrecked  ships,  though  the 
passage  to  them  was  not  on  the  inclosed  lands,  but  on 
the  beach,  above  high-water  mark.  The  lords  were  also 
shown  to  have  taken  possession  of  wrecks  thrown  on 
the  Rossilly  sands,  keeping  them  the  year  and  day,  and 
appropriating  them  afterwards,  if  unclaimed.  Among 
the  latter  instances  it  was  shown  that  about  ^7  years 
before,  the  plaintiff's  father  dug  at  the  spot  in  question, 
between  high  and  low  water  mark  at  about  four  hours 
ebb,  and  obtained  dollars  there.  In  order  to  establish 
a  right  by  prescription  to  wreck  cast  on  the  Rossilly 
sands,  as  well  as  to  show  them  to  be  within  the  boun- 
daries of  the  manor  of  Llandymore,  the  following  pre- 
sentments were  produced  from  the  rolls  of  the  manor. 

"Maneriu'   ^ 
de  Llandymor  5 

The  Survey  of  the  mannor  aforesaid, 
taken  the  S4tb  daie  of  August,  anno 
regni  Dni.  nori,  Caroli  Dei  gratia 
Anglic  &C;  Regis  fidei  defensoris  &c. 


in  THE  Fifth  Year  of  WILLIAM  IV. 


decimo  quarto,  1639,  by  the  Worship- 
ful William  Herbert,  mayor  of  Cardiff, 
(and  three  others)  surveyors  for  the 
R.  Hon.  Phillip  Earl  of  Pembroke 
and   Mongomerui,   Lord   of  the  said 


manor. 


w 


1834. 


Then  followed  the  names  of  fifteen  jurors,  of  whom 
eigfat  appeared  by  the  survey  to  be  tenants  of  the 
manor.  To  the  first  article  they  say :  *'  Ther  is  ano- 
ther  parcel  of  the  aforesaid  lordship,  called  Rossily^ 
whose  mears  and  bounds  wee  find  to  begin  at  &c.  and 
so  compassinge  the  same  eastward  to  the  sea  shore, 
and  thence  northward  to  the  fall  of  a  lake  or  brook 
caDed  JO.  into  the  sea.'* 

To  the  fifteenth  article  the  jurors  say,  *'  that  all 
manner  of  waifes,  strayes,  felons  goods,  treasure  trove, 
wreck,  deodanta  and  such  like  royaltyes,  are  and  tym 
out  of  mynd  have  byn  due  to  the  lord  of  this  manor, 
and  that  the  baylif  was  wont  to  take  notice  thereof, 
and  that  Jonathan  Mayne  is  now  in  that  office,  and 
bath  answered  the  lord  or  his  receiver  of  th^  same,  asf 
we  think  and  know  not  to  the  contrary.*' 

The  presentment  put  in  secondly,  was  entitled  as 
follows: 


"  Manerium  de  ^ 
Landbnore.      3 

A  Survey  of  the  said  manor  taken 
28th  September  1657,  nono  ann.  Dom. 
before  W.  S.  and  G.  L.  Commissioners 
of  the  said  survey  for  the  Right  Hon. 
PhiUipp  Earl  of  Pembroke  and  Mont- 
gomery^, and  lord  of  the  said  manor." 

Then  followed    tlie  names  of  seventeen  jurors,  of 

b2 


1834. 


Talbot 

V, 

Lewis. 


CASES  IN  MICHAELMAS  TERM 

whom  seven  appeared  from  the  survey  to  be  tenants 
of  the  manor. 

To  the  first  article  they  say,  "  Rossilly,  Also  [finding 
the  same  boundaries  as  the  jury  in  1639J  there  is 
another  pcell  of  the  aforesaid  lordship  of  Landimore, 
called  Rossilley  in  the  parish  oiRossilley,  whose meares 
and  bounds  have  bin  tyme  out  of  mynd,  as  followeth, 
beginninge  att  a  well  called  &c.y  and  soe  westward  by 
the  sea  side  to  the  point  of  Wormshead  beinge  within 
this  lordship,  and  soe  northward  by  the  sea  side  to  the 
fall  of  i). 

"  To  the  nienth  article  we  say,  that  all  wayfes,  es- 
trayes,  wreck  of  sea,  and  fealons  goods,  treasures  trove, 
or  such  like  within  the  precincts  of  this  manor,  doth 
belonge  to  the  lord  of  this  manor,  and  how  the  lord 
hath  heretofore  ben  answered  thereon  we  know  nott.** 

Another  presentment  made  12th  July  1798,  after 
similar  survey,  contained  the  answer  of  the  jurors  as 
follows. 

'^  Also  that  all  waifs,  estrays,  and  felons  goods, 
wrecks  of  the  sea,  treasure  trove,  and  all  other  royal- 
ties within  the  said  manor,  belong  to  the  lord  and  to  no 
other  person  or  persons  whomsoever." 


JE.  V.  Williams  objected,  that  the  presentments  were 
not  evidence  of  the  plaintiff's  right  to  wreck  on  the 
locus  in  quo;  for  wreck  is  the  subject  of  a  grant  from 
the  crown,  and  not  a  matter  to  be  proved  by  reputa- 
tion. He  also  urged,  that  the  dollars  were  not  shown 
to  be  other  than  treasure  trove  (a),  which  was  not 
shown  to  be  granted  to  the  plaintiiF.  Also,  that  the 
boundaries  of  the  manor  were  not  shown  to  extend 
further  than  high-water  mark,  being  only  ''  to  the  sea 
^hore."    Parke  B.  admitted  the  presentments  as  evi- 


(a)  Sec  i  Inst.  90,  577. 


IN  THE  Fifth  Year  op  WILLIAM  IV. 

dence  of  the  boundaries  of  the  manor,  but  rejected        1834. 
them  as  proof  of  the  right  to  wreck,  that  being  a  royal 
franchise,  as  to  which  the  jurors  could  have  no  parti- 
cular means  of  knowledge  as  inhabitants  of  the  parti* 
cular  district.     He  said,  that  in  absence  of  proof  of 
any  inroad  of  the  sea,  the  dollars  must  be  taken  to  be 
wreck.    The  defendants  gave  no  evidence.    The  tres- 
passes having  been  proved,  the  learned  baron   told 
the  jury,  that  the  plaintiff  claimed  the  sea  shore  as 
brd  of  the  manor,  and  also  a  right  to  wreck  as  grantee 
from  the  crown  (a).     That  though  the  crown  had  in 
many  instances  granted  away  the  soil,  between  high 
and  lower  water  mark  (&),  the  grant  could  seldom  be 
produced,  and  was  generally  proved  by  acts  of  owner- 
ship.   That  the  plaintiff  being  clearly  lord  and  entitled 
to  the  waste,  lawful  possession  of  the  locus  in  quo  was 
sufficiently  shown  by  proof  of  the  acts  of  ownership 
given  in  evidence,  some  of  which  were  the  strongest 
such  a  place  was  capable  of.    That  while  proof  of  his 
occupation   bad  been  given,  no  proof  of  any  other 
appeared.     That  the   boundary  of  the  manor  might 
be  as  far  as  high  or  low  water  mark,  the  ^ords  ''  to 
t^e  sea   shore"  being  ambiguous.      That  as   to   the 
wreck,    the    plaintifi^s   possession    was    sufficient,   as 
against  wrong-doers  not  acting  under  authority  of  the 
crown.      That  the  question  was,   whether  from   the 
evidence  of  user,  the  jury  thought  the  plaintiff  entitled 

(a)  In  Year  Book  5  Edw.  3,  3  a,  cited  ComtabU's  cue,  5  Rep.  107  «^ 
the  defeodant  prescribed  to  have  wreck  witkm  hit  wumcr  ofW.\  ou  which 
Lord  CtJbe  obserra*,  that  **  forasmoch  as  a  ship  cannot  be  wreck,  te.  cast  on 
iIk  laod,  but  between  the  high  water  and  low  water  mark,  thence  it  follows 
that  that  wu  parcel  of  the  manor.*' 

(^)  The  shore  belweeo  higt>  Mid  low  water  mark  may  and  commonly  is 
putelofthe  manor  adjacent*  and  to  any  belong  to  a  subject ;  yet  primlk 
^*Ofit'atbe  king'9  ;  I*«^  ^^^  ^'  ^'  Margrave's  Law  Tracts,  12  ;  Vin.  Ab. 
tit  frttvpawe,  (B.  »-)  P*-  ^^  >  ^  '**''*'  ^^^  Gwydir,  4  Madd.  R.  321. 
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1834.  to  the  wreck,  for  if  they  did,  the  plaintiiF  had  a  quah- 
fied  property  in  it,  which  would  entitle  him  to  support 
on  action.     Verdict  for  the  defendant. 

•/.  Wikon  moved  for  a  new  trial.  First,  the  present- 
ments were  admissible  as  evidence  of  the  plaintiff's 
right  to  wreck;  and  secondly,  the  verdict  was  against 
the  evidence  on  the  first  point.  The  right  to  wreck 
cast  on  a  given  spot  of  the  sea  shore  is  of  a  public 
nature,  proveable  by  testimony  of  general  reputation. 
Then  the  declarations  of  parties  enjoying  opportunities 
of  knowledge  from  the  vicinity  of  their  residences  to 
the  shore  or  manor  must  be  admissible.  The  jurors 
must  have  known  to  whom,  after  the  year  and  day,  the 
wreck  was  delivered.  [Parke  B.  They  were  no  more 
interested  in  the  title  to  the  property  wrecked,  than 
any  indifferent  person.]  They  had  means  of  know- 
ledge without  interest  to  misrepresent.  It  appears 
from  Constable's  case  {a),  that  a  party  claiming  wreck 
against  the  king,  may  have  a  commission  to  hear  and 
determine  the  truth  of  it  by  a  jury,  and  if  against  other 
than  the  king,  he  may  have  the  commission,  or  bring  his 
action  at  the  common  law,  and  prove  it  by  verdict  of  a 
jury.  Stat.  3  Edw.  1 .  (  West,  1 .)  c  4.  enacts,  that  wrecked 
goods  shall  be  saved  and  kept  by  view  of  the  sherifT, 
and  by  view  "  of  such  as  are  of  the  town**  where  the 
goods  were  found ;  so  that  if  any  sue  for  them,  and 
after  can  prove  that  they  were  his,  or  perished  in  his 
keeping  within  a  year  and  a  day,  they  shall  be  restored 
to  him  without  delay."  This  shows  that  though  the 
franchise  of  wreck  be  in  the  crown  or  its  grantee,  the 
residents  of  the  township  were  made  a  kind  of  jury  of 
salvors  for  preserving  the  wreck  for  a  year  and  a  day, 
till  it  should  appear  whether  it  was  such  wreck  as 

(a)  5  Rep.  106  n. 
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vtmid  belong  to  the  crown  or  its  grantee ;  so  that  they  1834. 
must  be  taken  to  have  known  the  ultimate  disposition 
of  the  articles.  Some  of  the  persons  answering  seem 
to  have  inhabited  the  locus  in  quo,  and  are  called 
jurors,  and  were  questioned  on  account  of  local  know- 
ledge. He  then  urged,  that  the  verdict  was  against 
eridence. 

Lord  Lyndhurst  C.  B. — The  plaintiff  here  claimed 
wreck  as  lord  of  the  manor.  He  might  have  a  right  to 
it  either  by  grant  or  by  prescription,  which  supposes 
a  grant ;  but  the  right  is  in  both  cases  private,  belong- 
ing to  the  manor.  Then  the  tenants  of  the  manor 
hare  no  more  concern  with  it  than  any  other  of  its 
inhabitants,  and  cannot  be  presumed  to  be  better  ac- 
qoanted  with  it  than  any  other  of  the  king's  subjects. 
I  am  therefore  of  opinion  that  the  answer  of  the  jurors 
Bade  by  way  of  presentment  was  not  admissible  in 
evidence  to  prove  the  right  to  wreck.  But  we  will 
vrant  a  rule  on  the  other  point. 

Parke  B. — The  strength  of  the  defendant  s  case  con- 
sisted in  the  absence  of  any  evidence  on  the  part  of  the 
plaintiff.  I  rejected  the  presentment,  because  as  the 
right  to  wreck  could  not  have  been  in  either  the 
tenants  of  the  manor,  or  the  inhabitants  of  the  town, 
their  declarations  could  not  be  an  exception  to  the 
general  rule  against  admitting  hearsay  evidence. 

Alderson  B. — The  evidence  was  rightly  rejected 
Prima  facie  the  right  to  wreck  of  the  sea  is  in  the 
crown;  it  may  also  be  in  the  lord  of  the  manor  by 
grant  or  prescription,  which  implies  a  grant.  Then 
can  sQcii  evidence  as  this  be  sufficient  to  dispossess  the 
crown  of  this  right?  Besides,  the  tenants  of  ttie 
iDijior  oa  whose   declarations  it  was  sought  to  support 
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Talbot 

V. 

Lewis. 
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the  lord's  right,  could  not  poaeess  more  knowledge  on 
the  subject  than  any  other  parties. 

Rule  granted  only  as  for  a  verdict  against  evidence. 

Cause  having  been  shown  in  Hilary  term  1835,  the 
Court  said,  that  though,  had  the  action  been  in  trover 
for  wreck,  'the  plaintiflTs  evidence  would  not  have  been 
so  cogent  as  to  entitle  him  to  a  new  trial  on  a  verdict 
against  him,  still  as  his  ownership  of  the  soil  of  the  sea 
shore  was  in  issue  on  the  first  plea,  they  would,  on  that 
plea,  grant  a  new  trial  (a). 

See  HWb  w.  Spatkt,  1  M.  &  S.  687;  RkhanU  t.  Bassttt,  10  B.  &  Cr. 
637. 

(a)  The  lord  of  ■  ni«tior  cannot  establish  a  claim  to  the  exclasive  right 
of  cutting  seaweed  on  rocks  sitatle  below  lowwater  mark,  except  by  a 
grant  from  the  king,  or  by  such  k>ng  and  undisturbed  enjoyment  of  it  as  to 
give  him  a  title  by  prescription.  The  sea  is  the  property  of  the  king,  and 
so  is  the  land  beneath,  except  such  part  as  is  capable  of  being  occupied 
without  prejudice  to  navigation,  and  of  which  a  subject  has  either  a  grant 
from  the  kuig,  or  has  exclusively  used  for  so  long  a  time  as  to  confer  oa 
hkn  a  title  by  prescription.  Bmest  v.  Pifwi,  on  an  appeal  from  Jeruy, 
1  Knapp's  Privy  CooncU  Reporta»  68,    a.  d.  18t9. 


Inglfs  and  Another,  assignees  of  Thomas  James 
Spencr,  agaimst  George  Spencb. 

Id  an  ftctioo  A  SSUMPSIT  by  assignees  of  a  bankrupt  for  goods 
a  bankropc  for  ^^  ^^^  deliTcred  to  the  defendant  by  the  bank- 

g2^»^  "^  nipt  before  his  bankruptcy.     Plea,  that  the  plaintiffs 

the  banknipt 

before  his  bankraptcy,  the  plea  denied  their  title  as  as5i«[nees«  and  a  notice  to  dis- 
pote  the  tnuling  Ice  vras^reo,  pursuant  to  6  0, 4«  c«  to.  sect.  90l  Letters  Urom  the 
defendant  to  one  of  the  assignees,  and  to  the  solicitor  to  the  conimission.  depre- 
cation pfoceediigs  against  him,  are  prima  fi^ie  evidence  in  admissaou  of  the  plain- 
tiff's oiie  to  sue  as  ass%oces>  without  the  reieular  prool'of  the  bankruptcy. 


itf  TBB  Fifth  Ysar  or  WILLIAM  IV. 
ire  not  aa^noes  of  the  estate  and  efiecta  of  T.  J.       18S4w 


SpeMce,  and  that   T.  J^  Spence  ia  pot  a .  ||iaiiLrupt« 

Notice  to  dispute  the  trading,  act  of  bankruptcy,  and  pe-    and  AaotiMr 

tidomng  creditor's 4abt  At  the  trial  befiojre  Guru^B.      ^^^' 

at  the  last  Lancashire  assizes,  two  letters  from  the  de- 

fendAnt  weie  given  in  evidence  hy..:the  pl^iqtifia.to 

ihow  his  admission  of  their  title  as  assignees,  and  to 

dispense  vrith  the  necessity  to  prove  the  bankruptcy  io 

the  usual  way ;  Dickinson  v.  Cau?ard  (fl)^  and  Pope  v. 

Monkib).    The  first  was  addressed  to  the  solicitoni  to 

the  oommissioo  as  fbUows: 

''Crentlemen,  Manchester^  7th  March  1834. 

**  I  have  received  your  letter  of  the  4th  instant,  the 
contents  of  which  surprise  me  a  good  deal ;  for  from 
the  conversation  I  had  with  Mr.  W.  and  Mr.  /.  in 
Mr.  &*s  office,  it  was  fiilly  understood  from  what  I 
then  stated,  that  that  debt  was  not  to  be  called  for 
until  I  was  able  to  make  some  arrangement  for  pay- 
ment. I  have  seen  Mr.  W.  to-day,  and  he  says  he  has 
never  heard  it  spoken  about  since  that  time.  I  am 
beginning  a  new  business,  which  will  take  a  long  time  to 
do  any  good  with.  I  am  also  waiting  in  weekly  ex- 
pectation of  my  old  concern  being  brought  to  a  dose, 
having  long  had  the  recommendation  of  the  trustee  and 
commissioners  to  my  discharge ;  but  until  this  is  accom- 
plished I  cannot  enter  into  any  new  arrangement,  and 
if  your  instructions  from  the  assignee  are  to  take  steps 
against  me,  you  must  do  it.  That  debt  was  more  in 
amuimt  before  I  left  Dumferline  than  it  is  now,  and 
would  have  been  nearly  liquidated  by  this  time  had  I 
been  in  employment.  As  formerly  stated,  I  will  take 
the  debt  upon  me,  but  I  will  not  engage  that  the 
mterest  shall  accumulate;    and  if  the  assignees  of 

(a)  1  B.  &  Aid.  677.  (6)  2  C.  &  P.  112. 
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1834.        T.  J.  Spence*s  estate  do  not  feel  inclined  to  give  me 
^^"^^      that  promise^  I  must  apply  to  another  to  take  a  step 
and  Aoothtf    that  will  relieve  me  of  it ;  for  I  cannot  pretend  to  go 
Spemcc.       ^^  *"  business,  and  even  attempt  the  principal,  if  I  am 
to  be  harassed  in  this  way.     I  will  require  an  early 
reply  to  this  letter  for  my  guidance  in  business,  which, 
if  persevered  in,  will  take  me  a  good  deal  from  home. 
I  see  a  letter  to  my  son  A.  G.  Spence ;  he  is  in  Liver- 
pool ;  his  account  has  all  along  been  reckoned  as  finally 
bad,  and  any  step  against  him  will  only  add  expense, 
make  him  lose  his  situation,  and  be  at  the  expense  of 
the  insolvent  act.     I  have  not  forwarded  his  letter,  to 
save  postage,  as  I  know  what  I  have  stated  is  all  he 
can  say  upon  the  subject. 

"  I  am,  &c«"  (Signed  by  defendant.) 

The  other  letter  addressed  to  the  plaintiffs  contained 
the  following  passage : 

**  I  have  stated  my  willingness  to  pay  the  claim  as 
soon  as  I  could  realise  any  funds  to  do  so  with  ;  but  if 
you  persist  in  prosecuting  me  now,  I  will  be  compelled 
to  take  the  benefit  of  the  insolvent  debtors'  act,  having 
no  other  alternative  left ;  and  thus  3rou  will  squander 
part  of  the  funds  in  a  fruitless  law  suit,  and  blast  the 
prospects  I  have  entertained  from  the  business  I  am 
endeavouring  to  establish,  with  a  view  to  enable  me  to 
supply  my  family  and  liquidate  my  debts.  What  I 
have  now  stated  are  facts,  so  that  should  you  proceed 
further  in  your  action,  in  the  end  you  cannot  say  you 
have  done  so  in  ignorance.  I  submit  to  you  the  pro- 
priety of  fulfilling  that  part  of  the  duty  of  assignees  to 
protect  alike  both  parties;  and  in  conclusion,  I  have 
only  once  more  to  state  that  prosecuting  me  at  present 
must  diminish  the  funds  of  my  son's  estate,  and  thus 
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injure  his  creditors  ;  and  b  also  a  species  of  oppression        18^4. 
to  him  as  well  as  the  rest  of  my  family  and  myself." 


(Signed  by  defendant.)  JZ2cr 


The  plaintiff  had  a  verdict  by  direction  of  the  learned 
baron,  who^  after  hearing  an  objection  for  the  defend- 
ant, held  the  bankruptcy  sufficiently  proved. 

Atcherley  Seijt  now  )noved  for  a  new  trial.  The 
defendant's  letters  were  not  of  themselves  sufficient 
eridence  of  that  title  of  the  plaintiffs  as  assignees 
which  was  distinctly  put  in  issue  on  the  record.  The 
distinction  between  conclusive  and  prim&  facie  evi- 
doice  does  not  here  apply ;  for  on  this  issue,  and  after 
the  notice  to  dispute,  pursuant  to  6  Geo,  4.  c.  16.  s.  90., 
an  admission  of  bankruptcy  does  not  sufficiently  esta- 
bGsh  title  in  the  assignees  without  proving  it  in  the 
regular  way.  In  Dickinson  v.  Coward^  the  circum- 
stance that  the  defendant  being  indebted  to  the  bank- 
rupt for  goods  bought,  attended  the  commissioners 
and  exhibited  an  account  between  him  and  the  bank- 
mpt,  claiming  certain  deductions,  and  afterwards  made 
1  part  payment  to  the  assignee,  was  held  by  Lord 
EUenborough  to  be  clear  though  not  conclusive  evidence 
of  the  defendant's  recognition  of  the  plaintiffs'  character 
of  assignee.  But  Ahbott  J.'  said,  '^  If  the  defendant 
had  doubted  whether  he  bore  that  character,  it  was 
competent  for  him  to  put  that  fact  in  issue  by  giving  the 
Ttquisite  notice :  and  not  having  done  so,  it  must  be 
taken  as  against  him  that  he  made  the  payment  to  and 
treated  with  the  plaintiff  in  that  character  in  which  he 
has  sued,  viz.  as  assignee  of  the  bankrupt."  In  Pope 
V.  M(mk  it  does  not  appear  that  such  notice  was  given'. 
Were  this  evidence  sufficient  to  prove  the  plaintiffs'  titl^ 
^ assignees f  parties  being  creditors  of  or  debtors  to  the 
^ifupt  mig^^  ^^   called  before  persons  acting  as  his 


V. 

Spence. 


12  CASES  IN  MICHAEL&L\S  TERM 

1834.        assignees,  and  might  deal  with  and  make  payments  to 
^^^"^^^^       tfaem  accordingly,  without  means  of  knowing  their  title 
and  Another    ^  ^  ^^»  ^^^  ^  estopped  from  dbputing  that  title 
^-  afterwards.    If  it  is  only  prima  &cie  evidence,  bow  can 

it  be  rebutted  ?  Then  the  burden  of  proof  lies  on  the 
assignees,  who  being  conusant  of  their  own  title  have 
pleaded  it,  and  have  received  notice  that  they  will  be 
required  to  prove  it  regularly.  [Liord  Lyndhurst  C.  B. 
The  question  is,  whether  this  is  evidence,  not  whether 
it  is  conclusive.  Alderson  B.  He  might  admit  owing  a 
debt,  but  might  express  his  doubts  whether  the  as- 
signees were  or  were  not  really  such.  Parke  B.  It  was 
an  argument  for  the  jury  that  thb  evidence  did  not  con- 
clusively admit  title  in  the  assignees,  but  was  only  made 
to  buy  peace.]  Rankin  v.  Homer  (a)  was  trover  by  the 
assignees  of  a  bankrupt  against  the  sheriff  and  an 
execution  creditor.  Notice  of  disputing  the  petitioning 
creditor's  debt  had  been  given  under  49  Geo.  3.  c.  131., 
and  it  was  held  that  evidence  of  the  execution  creditor 
having  proved  his  debt  under  the  commission,  was 
not  evidence  of  the  petitioning  creditor's  debt,  either 
against  the  former  or  the  sheriff.  Lord  EUenborougk 
says, "  The  creditors  have  not  the  means  of  knowing 
what  was  the  evidence  on  which  the  party  was  declared 
a  bankrupt ;  they  had  no  right  to  be  present  when  that 
evidence  was  given ;  they  have  no  right  to  look  at 
the  proceedings  under  the  commission  in  order  to  see 
what  that  evidence  was ;  and  is  it  reasonable  that  they 
should  be  put  to  the  dilemma  of  being  barred  by  a  cer- 
tificate, or  of  being  taken  to  have  admitted  that  every 
act  necessary  to  support  the  commission  really  existed, 
when  they  had  not  the  means  of  judging  whether  such 
acts  existed  or  not,  and  of  having  such  their  supposed 
admission  received  as  evidence  against  them  in  every 

(a)  16£abt,  191. 


Spencs. 
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case  in  which  the  question  could  arise."     [Lord  Lynd-       1SS4l 
kunt  C.B.    That  case  has  little  application  to  the      ^^srvV 
present.  However  what  was  said  by  Lord  Ellenborough      }^^^\ 
was  precisely  on  the  point  now  before  us.     Parke  B.  ». 

The  admission  there  made  by  a  party  proving  a  debt 
doe  to  him  from  the  bankrupt  before  commissioners, 
is  quite  different  from  the  present,  which  was  made  by 
a  debtor  to  the  bankrupt.] 

Lord  Lyndhurst  C.  B, — The  admissions  on  the 
defendant's  letters  afforded  sufficient  prim^  facie  evi- 
dence of  the  plaintiffs'  title  as  assignees.  Then  as  the 
jury  have  decided  on  its  value  by  finding  that  they  did 
recognise  the  plaintiffs  as  filling  the  character  in  which 
diey  sue,  it  cannot  now  be  daid  that  no  such  admission 
is  conveyed  by  those  letters.  Suppose  the  defendant 
had  expressly  admitted  the  plaintiffs'  title  as  assignees, 
would  not  that  admission  be  evidence  ?  No  hardship 
can  arise  unless  the  party  who  makes  a  payment 
makes  it  absolutely,  without  reserving  the  question  of 
title.  What  Lord  Ellenborough  said  in  Dickinson  v. 
Coward  is  decisive  on  the  point:  ''It  certainly  is  not 
conclusive  evidence,  and  it  was  competent  for  the  de- 
fendant to  show  that  the  plaintiff  bore  any  other 
character ;  but  I  take  it  to  be  quite  clear  that  any  re- 
cognition of  a  person  standing  in  a  given  relation  to 
others,  is  prima  facie  evidence  against  the  person 
Buking  such  recognition  that  that  relation  exists."  (a) 

(a)  InLedbetUr,  assignee  of  HoUii,  ▼.  Salt,  4  Bing.  625,  it  was  held  that 
SB  si&iafit  that  a  P^urt  j  is  indebted  to  deponent  in  100/.  and  upwards,  and 
a  bccoae  hukkmpt,  is  as  against  deponent  conclusive  evidence  of  the  bank- 
nplcr.  A  geaersl  admission  by  a  bankrupt  of  a  debt  due  to  the  executors 
of  s  eireo  penoa  wilJ  not,  in  an  indictment  against  him  for  secreting  his 
*^fcU,  mppiw  a  defect  of  proof  that  they  all  assented  to  act  in  discharge  of 
^  inai  to  carry  on  the  testator's  business ;  Rex  v.  Barnes,  1  Stark.  C.  N.  P. 
*^   In  Clarke    'v,  Clarke,  6  Esp.  61,  Heath  J.  held,  that  where  a  party 
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Parke   B. — Suppose   that  the   defendant,   before 
action  brought,  had  circumstantially  admitted  the  peti- 
and  Another    ^*^"^g  creditor's  debt,  and  every  other  fact  which  it 
V.  was  necessary  for  the  plaintiff  to  prove,  evidence  of  that 

Spencf 

admission  must  have  been  let  in.  Now  the  jury 
by  their  verdict  have  given  the  effect  of  such  an  ad- 
mission to  the  declarations  of  the  defendant  contained 
in  the  letters  produced ;  nor  does  it  make  any  difference 
as  to  the  admissibility  of  the  evidence,  whether  it  is 
offered  on  the  general  issue  in  proof  of  an  averment  in 
the  declaration  as  formerly,  or  on  a  special  traverse  of 
the  plaintiffs'  title,  as  in  this  case ;  nor  does  the  notice 
make  any  difference  in  respect  of  the  nature  of  the 
evidence  or  the  medium  of  proof,  which  may  be  by 
admissions  in  this  as  well  as  in  other  cases.  The  only 
effect  of  6  Geo.  4.  c.  16.  s.  90.  and  92.  is,  that  if  the 
notice  of  disputing  the  bankruptcy  provided  by  the 
first  of  those  sections  is  not  given,  no  evidence  dehors 
the  depositions  need  be  produced.  It  was  a  topic  to 
be  urged  to  the  jury  that  these  letters  were  not  an  ad- 
mission of  bankruptcy,  but  were  merely  written  to  buy 
peace. 

against  whom  a  coranussiAn  of  bankrupt  issued,  sanctioned  the  sale  of  his 
own  effects  under  it,  be  could  not  afterwards  treat  it  as  a  conversion.  In 
Like  y,  Howe,  6  Esp.  20.  the  bankrupt  was  precluded  from  contesting  the 
title  of  persons  to  be  assignees  whom  he  by  his  conduct  bad  procured  to 
become  so.  See  these  two  last  cases  cited  by  Bayley  J.  in  Heane  ▼.  Rogen, 
9  B.  &  Cr.  dS8.  In  Heane  ▼.  Rogen  the  bankrupt's  acts  in  assisting  the 
assignees  by  giving  directions  as  to  the  sale  of  his  goods,  and  giving  notice 
to  his  lessors  that  he  had  become  bankrupt,  and  resigning  his  farm  accord- 
higly  to  them,  were  held  not  to  amount  to  a  consent  by  him  to  the  sale,  or 
to  estop  him  from  disputing  his  bankruptcy.  In  Wationr,  Wace,  5  B.  &  Cr. 
153,  it  was  held  that  the  bankrupt  could  not  dispute  the  validity  of  the 
commission  after  he  bad  obtained  bis  discharge  out  of  custody  by  reason  of 
it.  And  see  Goldie  v.  Guntton,  1  Campb.  581,  per  Lord  EUenborough, 
Mott  V.  MilU,  3  C.  &  P.  197  ;  Pope  v.  Monk,  2  C.  &  P.  ll«  ;  Davis  v. 
Burton,  4  id.  166. 
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^LDERSON  B. — I  agree.      What  is  said  by   Lord        1834. 
EBatborouqh  in  Rankin  ▼.  Homer  relates  to  the  in-      ^JT^"'*^^ 
ference  which  ought  fairly  to  be  drawn  by  a  jury  from  and  Another 
such  admissions.  In  Dickinson  v.  Coward  it  was  argued      Spe^cb 
that  the  defendant  had  treated  with  and  made  a  pay- 
nent  to  the  plaintiff  as  representative  of  the  bankrupt, 
tad  that  as  he  was  not  shown  to  represent  him  in  any 
other  character,  it  roust  be  presumed  that  he  repre^ 
fiented  him  in  the  character  of  assignee,   and   what 
Abbott  C.  J.  said  cannot  be  taken  otherwise. 

GuRNEY  B. — In  Dickinsons.  Coward \i  was  in  doubt 
whether  the  party  had  paid  money  to  the  plaintiff  as 
ssBignee  or  other  representative  of  the  bankrupt ; 
whereas  here  no  such  doubt  was  raised. 

Rule  refused. 


Giles  against  Smith. 

TPROVER.      The  action   was  brought  to   try  the  I^^^^J«[  ^'J  « 

validity  of  a  commission  of  bankrupt  issued  against  againsi  his 
die  pkintiff  under  6  Geo.  4.  c.  16.,  under  which  the  de-  "''fhrva-'' 
firodant   had  been   appointed  assignee.     At  the  trial  lidity  of  the 
before  Parke  B.  at  the  Middlesex  sittings  after  Trinity  jj^i^j  ^y^^^ 
term,  the  defendant  produced  all  the  proceedings  in  secondary  cti- 

,      -  ,  ..11-         dence  of  the 

bankruptcy,  except  the  commission  and  the   assign-  assignment 
ment     The  contents  of  both  were  shown,  and  they  ^^^^  ^  P^«n 
were   proved  to  have  been  lost  during  a  hearing  in  that  it  was 
the  court  of  review.     A  clerk  from  the  inrohnent  office  *^^  ^n^g'^^d  of 
proved  that  the  lost  ass^nment  had  not  been  recorded  record  as  di- 
by  the  defendant  pursuant  to  6  Geo.  4.  c.  16.  s.  96  (o)  ^q^^  ^\  |g 

s.  96.  and  3 
(«)  6  Geo,  4.  c.  16.  s.  96.  enacts,  "  that  in  all  coinmiMions  issved  aftefe*  ^  ^  WULA, 

this  »ct  shall  have  taken  effect,  no  commiBsion  of  bankroptcj^  or  adjudica-  c.  1 14.  s.  7. 

Sembkf  proof 
of  the  plaintiff's  acquiescence  in  the  defendant's  acts  as  assignee,  and  dealing  with 
him  in  that  character  would  render  proof  of  the  assignment  unnecessary. 


16  CASES  IN  MICHAELMAS  TERM 

1834.  but  the  commission  bad.  The  plaintiff  offered  in  evi- 
dence a  copy  of  the  commission,  and  a  counterpart  of 
the  assignment,  executed  by  the  defendant  only,  and  not 
by  the  commissioners  (a).  It  was  also  proved  that  a 
petition  by  the  plaintiff  to  supersede  the  commission  at 
the  expense  of  the  petitioning  creditor,  for  want  of  a 
sufficient  petitioning  creditor's  debt  and  act  of  bank- 
ruptcy, had  been  dismissed  by  the  court  of  review  with 
costs.  A  receipt  signed  by  the  plaintiff  for  his  allow- 
ance as  a  bankrupt,  and  given  by  him  to  the  defendant 
as  assignee  after  the  assignment,  was  also  proved,  and 
the  defendant  was  also  proved  to  have  acted  as  assignee. 
For  the  plaintiff  it  was  insisted  that  this  evidence  did 
not  prove  tide  in  the  assignee,  and  that  the  counter- 
part being  only  an  authenticated,  but  not  an  inroUed 
copy,  was  not  evidence.    The  learned  baron,  however, 

tion  of  buikroptcy  by  the  commissioaen,  or  assigniDent  of  the  pemoal 
estate  of  the  bmnkrapt,  or  certificate  of  conformitj,  tkall  be  rtethed  at  evi' 
dcKCt  in  amy  ecurt  of  law  or  cqaity,  umUu  tke  mwu  thall  hmve  beeujint  to 
entered  cf  record  at  qfareiaid  [viz.  io  s.  95.]  aiid  the  person  so  appointed  to 
enter  matters  of  record  as  aforesaid,  shall  be  entitled  to  receive  for  soch 
entry  of  every  soch  commission,  adjudication  of  bankruptcy,  assi^ment, 
or  order  for  vacating  the  same  respectively,  having  the  certificate  of  sadi 
entry  indorsed  thereon  respectively,  the  fee  of  fi.  each,  and  for  the  entry  of 
every  certificate  of  conformity,  having  the  like  certificate  indorsed  thereoa, 
6f .;  and  every  such  instrument  shall  be  so  entered  of  record  upon  the  appli* 
cation  of,  or  on  behalf  of  any  party  interested  therein,  and  on  payment  of 
the  several  fees  aforesaid,  without  any  petition  in  writing  presented  for 
that  purpose ;  and  the  lord  chancellor  may,  upon  petition,  direct  any  de- 
positions, proceedings,  or  other  matter  relating  to  commissions  of  bank- 
ruptcy to  be  entered  of  record  as  aforesaid,  and  also  appoint  soch  fee  and 
reward  for  the  labour  therein  of  the  person  so  appointed  as  aforesaid,  as  the 
lord  chancellor  shall  think  reasonable,  and  all  persons  shall  be  at  liberty  Io 
search  for  any  of  the  matters  so  entered  of  record  as  aforesaid.  Provided, 
that  on  the  production  in  evidence  of  any  iostmment  so  directed  to  be 
entered  on  the  record  having  the  certificate  thereon  purporting  to  be  signed 
by  the  person  so  appointed  to  enter  the  same,  or  by  his  deputy,  the  same 
shall,  without  any  proof  of  such  signature,  be  received  as  evidence  of  soch 
tnstroment  having  been  so  entered  of  record  as  aforesaid." 
(a)  R4fe  V.  Darts,  7  East,  36f . 
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thought  it  prim^  facie  sufficient.    Verdict  for  the  der       l8S4^' 
fendant,  with  leave  to  move  to  set  it  aside^  and  enter  a 
rerdict  for  the  plaintiff. 
A  rule  having  been  granted, 

F,  Pollock  and  Bonsor  showed  cause.  First,  it  was  not 
iocumbent  on  this  defendant,  being  an  assignee,  to. 
proTe  title  in  himself  under  the  assignment  by  producing 
it  It  was  sufficient  that  he  I)ad  shown  the  title  out  of 
the  plaintiff  by  proving  a  trading,  petitioning  creditor's 
&bt,  and  act  of  bankruptcy,  without  showing  in  whom 
the  property  was  afterwards  vested.  It  might  be  other- , 
wise,  if  he,  as  plaintiff,  was  bound  to  establish  a  title  ii^ 
himself  under  a  particular  assignment.  [Parke  B.  la 
die  bankrupt's  title  to  the  property  gone  before  assign* 
meat  executed?]  It  is  difficult  to  say  it  is;  yet  though  it 
Dmst  be  presumed  after  a  valid  commission  proved,  that 
a  legal  assignment  has  been  made  to  some  one,  it  is 
mmecessary,  for  the  purposes  of  the  defence,  to  show 
to  whom,  if  the  fact  of  bankruptcy  is  proved.  [Parke  B. 
The  assignment  to  any  one  would  be  an  answer  to  the 
action.]  Secondly,  the  assignment  was  sufficiently 
proved  after  the  fact  of  bankruptcy  was  established. 
The  {dain tiff's  receipt  of  an  allowance  as  a  bankrupt,  at 
the  hands  of  the  defendant  as  assignee,  became  evidence 
as  between  these  parties,  that  his  character  as  bank- 
mpt  was  admitted  (a)  by  the  plaintiff,  though  it  would 
not  show  the  vahdity  of  the  commission  or  estop  the  de- 
fendant from  disproving  it.  As  the  assignment  was 
actuaDy  executed,  but  lost  before  it  was  inroUed,  no 
act  could  place  the  assignee  in  the  situation  in  which 
he  would  have  been  had  it  been  so  inrolled,  for  the 

(a)  As  to  adaufsions  bj  bankrupts  of  their  assignees'  title,  and  acquies- 
caaor  oader  fiat,  tee  B^atu  tr.  Rogen,  9  B.  &  Cr.  575 ;  Goldie  v.  Ounston, 
4Caap.  581;  Jf^tt^  ^»  Wact,  5  B.  &  C.  153  ;  Mott  v.  miU,  3  C.  &  P. 
297;  Ixfvti  Dase^t  1  Mont.  2c  A.  t97 ;  Inglu  ▼.  Sptnee,  ante. 
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1834.  property  had  passed  by  that  deed,  and  no  other  cocdd 
be  effectual  if  inrolled.  The  proceedings  in  the  court 
of  review  for  superseding  this  commission  are  so  many 
admissions  before  that  court  of  the  defendant's  charac- 
ter of  assignee.  [Parke  h.  The  validity  of  the  adju- 
dication was  the  matter  there  discussed ;  the  assignment 
was  not  in  question.]  The  plaintiff*  on  that  occasion 
did  not  complain  that  the  defendant  was  not  his  as- 
signee^ but  admitted  it ;  his  contention  being  that  he 
bad  been  improperly  adjudicated  a  bankrupt  by  the 
commissioners^  and  during  that  discussion  the  assign- 
ment was  lost.  If  it  is  argued  that  this  case  is  analo- 
gous to  that  of  an  agreement  lost  before  it  is  stamped^ 
in  which  case  other  evidence  of  its  contents  cannot  be 
admitted  (a),  it  may  be  answered  that  that  rule  is 
adopted  to  prevent  the  frauds  on  the  revenue  of  stamps 
which  would  otherwise  continually  occur.  Were  the 
rule  otherwise,  agreements  would  rarely  be  stamped, 
but  after  execution  and  a  copy  taken  the  original 
would  be  destroyed.  Bills,  notes,  receipts,  &c.  must 
be  stamped  at  the  time  of  signature,  whereas  the  as* 
signment  under  the  bankrupt  law  is  effectual  as  such 
without  a  stamp,  and  at  whatever  time  it  is  recorded, 
for  it  only  requires  that  expense  should  it  be  necessary 
to  offer  it  in  evidence.  It  is  true  that  an  agreement 
may  be  stamped  after  execution,  but  if  it  be  lost  before 
it  be  stamped,  and  the  parties  agree  to  execute  another, 
and  get  it  stamped,  their  contract  may  be  enforced ; 
but  if  an  assignment  be  lost  on  its  way  to  the  inrol- 
ment  office,  no  opportunity  will  be  afforded  to  repair 
the  evil,  for  as  the  property  would  have  passed  out  of 
the  assignor,  no  fresh  assignment  could  operate.  [Al" 
derson  B.  The  assignment  is  valid  as  such  without 

(a)  Rex  ▼.  Inhahitantt  of  CattU  Mmim,  3  B.  &  Aid.  588 ;  William  t, 
Sttmghion,  t  SUrk.  C.  N.  P.  t9S. 
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Seijt  and  Lee  contnL     The  defendant 

eoold  not  bliow  the  property  to  have  passed  out  of  the 

Wnknipt,  except  by  proving  the  assignment,  and  ahoir* 

ing  it  to  have  been  duly  inrolled.     As  tlie  original 

eooli  not  have  been  admitted  in  evidence  unless  in-* 

foiled,  the  copy  could  not.     \Parhd  B.   It  was  argued 

tkat  if  the  defendant  proved  the  plaintiff  to  have  dealt 

with  him  in  his  character  as  assignee,  the  assignment 

aeed  not  be  proved,  as  the  title  would  be  admitted  to 

be  out  of  him.   My  difficulty  is,  that  I  find  no  evidence 

of  such  dealing  on  my  notes^  'but  some  inconclusive 

proof  of  acquiescence  under  the  commission.]     The 

cases  with  regard  to  unstamped  instruments  are  analog 

gOBs  to  this.     [Alderaon  B.  There  is  this  additional 

dfadnetioo  between  the  cases,  that  it  does  not  appear 

whether  unatamped  instruments  would,  if  they  remained 

m  fxietenoe,  be    penmtted  to  be  stamped  on  pay* 

■eat  of  the  penalty.    See  per  Curiam  in  Rippiner  v* 

Wright  (b). 

Cur.  adv^  vtUt. 

pAxrE  B.  afterwards  delivered  the  judgment  of  the 

(m)  See/NMT,  «1,  «.  ^^j  ,  3^  ^  ^d,  478. 

c2 


iwrifing  it  of  record.]     Section  96  directed  inrolmeiit       1894. 

iacider  to  make  a  copy  evidence,  without  ai>ecessity  ic» 

esffiaga  subecribing  wknesi.   [Alder$on  B.  Thewordil 

oftliesta»p acts,  5  IT.  3,  c.21.  a.  11.  and^  &  IQ  ir.3i 

c85.  s.  J9(a>  aroa  ^'  ^hat  no  such  instrument  as  those  enuh 

Mnited  shall  be  pleaded  or  given  in  evidence  in  any 

aoQit,  or  admitted  in  any  eourt  to  be  good  and  useful 

St  available  in  law  or  equity,  until  the  duty  he  paid  and 

te  instrument  stamped,"  and  are  much  more  cogent 

liym  thoae  of  6  Geo.  4.  c.  16.  s.  96.  which  merely  ex-« 

dade  particular  inatruaients  from  being  given  in  evi« 
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1834.  court.  This  was  an  action  of  trover  brought  by  the 
plaintiff  against  the  defendant,  for  seizing  and  selling 
the  plaintiff's  goods.  The  defence  was,  that  a  com- 
mission of  bankrupt  duly  issued  against  the  plaintiff^ 
and  that  the  defendant  was  the  assignee  under  that 
conunission.  Upon  the  trial  before  me  at  Gruildhall 
the  trading  of  the  plaintiff  was  admitted,  and  the  act  of 
bankruptcy  and  petitioning  creditor's  debt  proved  to 
the  satisfaction  of  the  jury;  the  commission  duly  re* 
corded  was  produced,  but  the  assignment  from  the 
commissioners  to  the  assignee  was  not.  It  was  proved 
that  a  sufficient  search  had  been  made  for  this  docu- 
ment without  success,  to  let  in  parol  evidence  of  its 
contents,  (supposing  such  evidence  to  be  admissible,) 
and  sufficient  secondary  evidence  of  the  contents  was 
given ;  but  it  also  appeared  that  the  assignment  never 
was  entered  of  record,  pursuant  to  the  statute  6  G.  4. 
c.  16.  s.  96.;  and  it  was  objected  by  the  learned  counsel 
for  the  plaintiff  that  secondary  evidence  of  the  assign- 
ment was  inadmissible.  I  directed  a  verdict  for  the  de- 
fendant, with  liberty  to  the  plaintiff  to  move  to  enter 
a  verdict  for  the  value  of  the  goods  seized  and  sold  by 
the  defendant,  and  a  rule  nisi  having  been  ^granted 
early  in  the  term,  cause  was  shown  on  Friday  last. 

Three  points  were  made  on  the  argument  for  the 
defendant : — 

First,  that  the  commission  and  the  requisites  to  sup- 
port it  having  been  proved,  it  was  unnecessary  for  the 
defendant  to  give  any  evidence  that  he  or  any  one  else 
was  the  assignee,  though  he  must  have  done  so  if  he 
had  been  suing  as  plaintiff  to  recover  the  debts  or 
effects  of  the  bankrupt. 

Secondly,  that  there  was  prim&  facie  evidence  of  the 
defendant's  title  as  assignee  as  against  the  plaintiff, 
without  referring  to  the  proof  of  the  loss  of  the  assign- 
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Dent,  and  of  its   contents,  iwhieh  might  therefore  be       1834. 
rejected  altogether.   • 

And,  thirdly,  it  was  insisted  that  if  the  defendant 
was  obliged  to  rely  on  the  proof  last  mentioned,  such 
proof  was  legally  admissible,  though  the  assignment 
oerer  had  been  recorded. 

We  have  no  doubt  but  that  it  was  incumbent  on  the 
defendant  to  prove  not  only  that  a  commission  duly 
issaed  against  the  plaintiff,  including  the  trading,  pe- 
tidcHiing  creditor's  debt,  and  act  of  bankruptcy,  but 
dttt  the  property  in  the  goods  in.  question  was  devested 
from  the  bankrupt  by  an  assignment  by  the  commis- 
akmers  to  some  person  (a).  We  also  think,  on  referring 
to  the  notes  of  the  trial  and  the  documents  produced, 
that  there  was  no  evidence  of  the  plaintiff's  admission 
of  the  defendant's  character,  or  that  of  any  one  else  as 
assignee,  so  as  to  raise  the  question  whether  this 
would  supersede  the  necessity  of  proving  the  assign- 
ment itself;  and  therefore  the  only  question  for  our 
ccmsideration  is,  whether  the  assignment  was  duly 
proved? 

The  objection  on  the  part  of  the  plaintiff  is,  that 
the  96th  section  of  stat.  6  Geo.  4.  c.  16.  provides,  that 
no  assignment  of  the  personal  estate  of  the  bankrupt 
diall  be  *'  received  as  evidence  in  any  court  of  law  or 
equity,  unless  the  same  shall  have  been  first  entered  of 
record,'*  as  directed  by  the  95th  section.  And  it  was 
argued,  that  unless  the  assignment  had  been  so  re- 
corded, no  evidence  was  admissible  to  prove  it;  an 
objection  which  would  go  to  the  extent  of  excluding 
not  Kcaadary  evidence  merely,  but  any  other  proof  of 
^  titk  of  the   assignee,  short  of  some  conclusive  ad- 

MTuntr  r.  lUchardMin,  7  East,  335 ;  C-opeland  v.  Stephent,  1  B.  &  Aid. 

J93;  jfg^      ^^  S^rkerp  8  Taunt.  t76|^  per  Bwnrmigh  J. ;  Webb  y.  Fox  and 

4^  ;  r   K-  ^9^  '  ^•^  *  ^^*  ^® »  Peake*8  N.  P.C.  140  j  2  M.  &  S. 


Se  CASES  IN  MICHAELMAS  TERM 

18S4.  mission  of  it  by  the  opposite  party.  In  support  of  tbn 
objection,  the  several  decisions  on  tlie  stamp  acts,  by 
which  it  was  held,  that  if  an  instrument  requiring  a 
stamp  had  been  lost  or  destroyed  before  it  was  stamped, 
no  parol  evidence  could  be  given  of  its  conteats,  wert 
referred  to  as  analogous  to  the  present  case.  But  we 
are  of  opinion  that  there  is  a  material  distinctiod  be- 
tween the  clause  in  question,  6  G.  4.  c.  16.  s.  9&,  and 
the  provisions  of  the  stamp  laws ;  the  first  of  wbidi  is 
found  in  stat.  5  W.  3.  c.  21.  s.  11.,  and  is  repeated, 
with  some  variations  not  important  to  the  present 
question,  in  several  subsequent  statutes  (a).  That 
section  enacts,  "  that  no  record,  deed,  iiistmment,  or 
writing  shall  be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  in  any  court  to  be  good,  useful^  or 
available  in  law  or  equity,  until  the  vellum,  parchment, 
or  paper  on  which  such  deed,  instrument,  or  wnting 
shall  be  vnritten  or  made,  shall  be  marked  or  stamped 
with  a  lawful  mark  or  stamp.'*  Under  anch  a  provisioii 
there  could  be  no  doubt  that  an  instrument  which  was 
lost  or  destroyed  without  being  stamped  cdidd  not 
be  held  to  be  valid  or  available:  for  the  words  of 
the  clause  are  express  and  positive,  that  it  should 
not;  and  if  the  instrument,  whether  of  contract  or 
conveyance,  was  inoperative,  parol  evidence  of  its 
<k>ntents  was  useless.  But  in  the  96th  section  of  the 
bankrupt  act,  there  are  no  such  words;  on  the  con- 
trary, it  is  quite  clear  that  the  assignment  did  opentle 
to  transfer  the  property  from  the  bankrupt  from  the 
moment  of  its  execution ;  and  there  is  no  expression 
from  which  it  is  possible  to  collect  the  intention  xyf  the 
legislature  that  a  default  in  entering  the  assignment  ef 
the  record  should  deprive  it  of  legal  validity ;  it  seems 

(a)  9&  10  TF.  9.  c.  26.  s.  5^.  &c.  collected  3  Sttrk«  on  £▼.  Sd  edit 
771,  n. 
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ihimi  to  impute  such  an  iotentioii  when  it  is  consi- 
dered tfaAt  the  effect  would  be  to  revest  the  property  in 
Ae  htaknipt ;  and  if  it  be  sakl^  that  although  the  in- 
iliviBeDt  is  not  by  default  of  inrolment  rendered  abso- 
iutdj  invalid,  yet  there  can  be  no  evidence  given  of  it 
hj  the  assignee ;  the  result  would  be,  that  the  property 
woiU  contmue  in  him,  without  the  power  of  disposing 
of  the  goods,  or  recovering  them  from  a  wrong-doer, 
in  all  cases  in  which  the  instrument  should  have  been 
leitniyed  or  entirely  lost.  The  court  would  be  very 
iriocteDt  to  adopt  such  a  construction  of  a  clause  evi- 
dentiy  intended  for  the  benefit  of  the  creditors,  either 
by  preserving  evidence  of  the  title  of  the  assignee,  and 
fflakiDg  it  more  secure,  or  perhaps  affording  a  more 
easy  mode  of  proving  it ;  though  the  latter  object,  if  it 
existed,  has  heen  defeated  by  a  decision  of  this  court 
m  the  case  of  Gomersall  v.  Serle  (a).  We  do  not, 
however,  feel  any  difficulty  in  saying  that  the  words  of 
the  section  in  question  require  no  such  construction ; 
aod  that  they  mean  only  that  the  assignment  itself,  if 
offered  in  evidence,  shall  not  be  received,  unless  it  shall 
have  been  first  entered  of  record,  but  that  any  other 
l^al  evidence  is  admissible.  If,  therefore,  the  assign- 
ment is  capable  of  being  produced,  it  must  be  given 
in  evidence,  and  must  in  fact  be  recorded ;  but  if  it  is 
not  capable  of  being  produced,  its  contents  may  be 
proved  by  secondary  evidence. 

The  construction  insisted  on  by  the  plaintiffs  would 
he  productive  of  most  mischievous  consequences,  and 
would  leave  it  in  the  power  of  fraudulent  or  negligent 

(O  S  Y.  £c  J.  3,  where  it  was  held,  that  if  the  assignment  be  produced, 
it  if  atill  necessary  to  prove  its  execution  by  the  subscribing  witness,  Hunt 
V.  CoMwr,  QuiUUuiU,  97  Nov.  18t7,  per  Lord  Tenterdm,  1  Cliitty's  Sta- 
talcs,  110,  n.  ace.  Bat  see  Tucker  v,  Barrow,  Moody  6c  M.  139,  n.  decided 
bgr  Hkt  saae  Chief  Jaatice.  Also  sect.  97  of  6  Geo,  4.  c.  16,  makiog  office 
copies  enikBOB,.«iid  inalriimng  tbe  pcoduction  of  the  originaJs. 
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1834.        assignees  to  defeat  the  interests  of  the  creditors,  by  de- 
stroying or  losing  the  commission  or  assignment. 

We  think,  for  these  reasons,  that  the  evidence  was 
properly  received,  and  that  the  rule  to  enter  a  verdict 
for  the  plaintiff  must  be  discharged. 

Rule  discharged. 

See  5  Geo.  2.  c.  30.  s.  41.  as  to  lost  or  mislaid  commissions,  deposi- 
tions, proceedings,  &c.  not  re-enacted  in  6  Geo.  4.  c.  16.  s.  9t.,or  «  &  3 
WiU.  4.  c.  114.  s.  7. ;  ante,  Vol.  IV.  634,  d4«.  In  fie  Levitt,  1  Mont.  & 
Ajr.  R.  SOB,  the  court  of  review  directed  a  new  fiat  to  be  issued  where 
the  original  had  been  lost,  adding,  that  a  duplicate  fiat  bad  never  been  heard 
of. 


Young  against  Beck. 

A  capias  is-      HTRESPASS.     First  count,  for  assaulting  the  plain- 

jS.1832,^  tJff  o"  2^'^  November  1833,  and  arresting  him 

(when  2  W,  A.  under  colour  of  a  supposed  writ  of  capias  issued  out  of 
forraiiy  oi  pro-  the  King's  Bench,  and  imprisoning  and  detaining  the 
cess  act,  came  plaintiff  in  prison.     Second  count,  for  assault  and  false 

into  operation)  *^  * 

and  following  imprisonment  generally.  Third  count,  for  a  common 
ti'ded'b"  i^hTt  assault.  Pleas :  first,  the  general  issue,  not  guilty ; 
act,  is  not  irre-  second,  as  to  the  assaulting,  imprisoning,  and  detaining 
fssuei^on"^      the  said  plaintiff  in  prison,  as  in  the  first  count  men- 

nn  affidavit 

sworn  on  a  previous  day  before  the  deputy  signer  of  the  bills  of  Middleux  in  the 

King's  Bench.   (See  3  &  4  W.  4.  c.  67.) 

In  trespass  for  assault  and  false  imprisonment,  the  defendant  pleaded  that  the 
plaintiff  being  indebted  to  him,  he  sued  out  a  capias,  under  which  the  plaintiff  was 
detained.  Ileplicaiion,  that  no  affidavit  of  the  defendant's  said  cause  of  action  was 
made  before  the  officer  who  issued  the  said  writ  or  his  deputy,  and  filed,  &c.  Re- 
joinder, thnt  an  affidavit  was  made  by  defendant  of  his  said  cause  of  action  before 
the  deputy  of  the  signer  of  the  bills  of  Middleser,  and  which  signer,  &c.  was  the 
officer  who  issued  the  writ.  Surrejoinder,  that  the  affidavit  was  so  made  by  the 
defendant  before  the  said  deputy  signer,  on  15th  Oct.  1833;  and  that  the  said  signer 
was  not,  at  the  time  of  the  making  the  said  affidavit,  an  officer  whose  office  it  was 
or  who  bad  power  to  issue  the  said  writ.    Quere,  if  that  was  a  departure  ? 
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tioned,  the  said  defendant  sayS;  that  before  the  time        1834. 
wben  &c«5  to  wit^  on  the  said  Sec,  the  said  plaintiff  was 
hidebted  unto  him  the  said  defendant  in  a  certain  sum 
of  money,  to  wit,  the  sum  of  25L  13««  8d.  for  goods 
sold  and  delivered  by  him  the  said  defendant  unto  the 
said  plaintiff,  and  the  said  plaintiff  then  and  there 
undertook  and  promised  the  said  defendant  to  pay  to 
him  the  said  sum  of  money  whenever  afterwards  he 
dioold  be  thereunto  requested;  but  the  said  sum  being 
wholly  unpaid  to  the  said  defendant,  and  the  said 
midertaking  and  promise  whoUy  unperformed,  hi  the 
said  defendant,  for  the  recovery  of  his  damages  by  him 
sustained  on  occasion  of  the  not  performing  of  the  said 
promise  and  undertaking  of  the  said  plaintiff,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  prosecuted 
out  of  the  court  of  our  lord  the  king,  before  the  king 
himself,  (the  said  court  then  and  still  being  holden  at 
Westmifister  in  the  county  aforesaid,)  against  the  said 
plaintiff  a  certain  writ  of  our  said  lord  the  king,  by 
which  said  writ  our  said  lord  the  king  commanded  the 
sheriff  of  Middlesex  that  he  should  not  omit  by  reason 
of  any  liberty  in  his  bailiwick,  but  that  he  should  enter 
the  same  and  take  the  said  plaintiff  if  he  should  be 
fioond  in  his  said  bailiwick,  and  him  safely  keep  until 
he  should  have  given  him  bail  or  made  deposit  with 
him  according  to  law,  in  an  action  on  promises  at  the 
suit  of  the  said  defendant,  or  until  the  said  plaintiff 
^ould  by  other  lawful  means  be  discharged  from  his 
custody ;  which  said  writ,  aftierwards,  and  before  the 
delivery  thereof  to  the  said  sheriff  of  Middlesex  to  be 
executed  as  hereinaflier  mentioned,  was  duly  marked 
and  indorsed  for  bail  for  25/.  I3«.  Sd.  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 
And  afterwards,  at  the  said  time,  when  &c.,  whilst  the 
said  writ  was  in  full  force,  to  wit,  on  the  day  and  year 
afbfesaid,  the  said  pbuntiff  being  then  m  custody  of  the 
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miA  shttiff  of  Middlesex  at  the  ami  of  other  person  or 
pecsons,  the  said  writ  so  indorsed  was  delivered  to  the 
said  sheriff  of  Jliiddle$ex  by  way  of  detainer  against 
the  said  plaintifl^  andin  due  form  of  law  to  be  executed; 
and  the  said  sheriff  thereupon  detained  the  said  plain- 
tiff for  the  cause  aforesaid,  as  he  lawfidly  might,  which 
is  the  supposed  trespass  in  the  introductory  part  of  this 
plea  mentioned,  whereof  the  said  plaintiff  hath  in  his 
said  first  count  above  complained  against  him.  Verifi* 
oation. 

Replication.  Similiter  to  first  jplea.  And  the  plain- 
tiff, as  to  the  plea  of  the  defendant  by  him  secondly 
above  pleaded  as  to  the  said  several  trespasses  in  the 
introductory  part  of  that  plea  mentioned,  and  therein 
attempted  to  be  justified^  saith,  precludi  non,  because 
he  saith  that  at  the  time  of  the  said  sheriff  detaining 
the  plaintiff  for  the  cause  aforesaid,  as  in  the  said  plea 
alleged,  there  was  no  affidavit  of  the  defendant's  cause 
of  the  aaid  action  m  that  plea  alleged  made  before  any 
judge  or  commissioner  of  the  said  court  of  our  lord  the 
king  before  the  king  himself,  authorised  to  take  affi- 
davits in  the  said  court,  or  before  the  officer  who  issued 
the  said  wri^  or  his  deputy,  and  filed  according  to  the 
form  of  the  statute  in  that  case  made  and  provided; 
nor  was  there  any  order,  rule,  or  authority,  of  or  from 
the  said  court,  or  of  or  from  any  one  or  more  of  the 
judges  thereof,  or  of  the  judges  of  the  court  of  our  lord 
Ae  king  of  the  bench,  or  of  the  barons  <^  our  lord  the 
king's  Exchequer  at  Westmin^er,  authorizing  or  em- 
powering die  defendant,  or  the  said  sheriff,  or  any  other 
officer  or  person,  to  make  the  said  detainer.  Verifi- 
cation and  prayer  of  judgment  (a). 

Rci|<Hnder.    And  the  said  defiendant,  as  to  the  said 

(a)  Tbeae  pkidiaii  were  icuMd  beiMe  Ay.  Gm.  HiL  4  WUL  4. 
No.  9. 


V. 

Beck. 
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Implication  of  the  said  pluntiff  to  die  said  aeoond  plei        18S4. 

of  him  the  said  defendant,  says,  actionem  non^  b^aiise      ^^"^ 

k  styB  that  befove   the  fmt^  out  df  the  writ  in  the 

«id  plea  meBtioned,   4o  Wit^  on  the  day  and  year 

Anuiif  an  affidavit  and  affiiviatioii  of  'the  said  de- 

fcidiBt's  cause  o£  the   said  action   ia  that  plea  al- 

kged,  was  made   by  the  said  defi^idant  before  the 

itpatj  of  tbe  ^igtmer  xif  the  bills  of  MiddlegeM^  and 

f  Uoii  signer  of  "tbe  bills  of  Middlesex  was  the  offioer 

vittisBiied  tbe  said  writ,  ia  and  by  which  said  affidavit 

mi  sffinaaticm  liae  said  defendant  (being  one  of  the 

feople  caBed  quidcers)  4)hen  and  theve  aolemnly  affirmed 

dnt  the  said  f>laiiitifir  was  then  justly  and  ^vky  indebted 

atokim  die  said  ^fendaat  in  the  sum  of  25/.  13^.  &if. 

ftr  goods  aold  aad  delivered  by  the  said  defendant  to 

thf  Hid  plsintiffj  and  at 'his  the  said  plaintiff's  request. 

Asd  the  said  affidavit  and  affirmtftion  so  made  as  afoi«- 

aid,  waa  tlieii  and  there  filed  in  the  office  of  the  said 

i^aer  x£  the  bills  of  Middlesex^  commonly  called  the 

bin  of  Middlesex  office,  and  was  and  continued  to  be 

80  there  affiled  at  the  time  of  tbe  sheriff  so  detaining 

the  tnd  plaintiff  as  aforesaid  for  the  cause  aforesaid, 

It  wit,  on  the  day  and  year  aforesaid,  in  the  county 

afoftsaad.     Verification  and  prayer  of  judgment. 

Svrrejoinder.  And  the  said  plaintiff,  as  to  the  said 
Tej<nnder  of  the  defendant  to  the  said  replication  of  the 
said  fdaaitiff  to  the  said  aeoond  plea  of  the  said  defend- 
ant taya,  that  the  said  affidavit  and  affirmation  of  the 
wd  defendant's  cause  of  the  said  action  in  that  plea 
■Di^ed  was  so  made  by  the  said  defendant  before  the 
said  deputy  signer  of  the  bills  of  Middlesex  on  the 
15d)  October  1832,  and  the  said  signer  of  the  bills  of 
MRddkeex  was  not  at  die  time  nf  -the  said  defendant's 
nsHiij}  the  said  affidavit  and  affirmation  as  aforesaid, 
m  offioer  wiioae  office  or  duty  it  "waa  to  issue,  or  who 


Young 

V. 
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1834.  had  any  power  or  authority  to  issue  the  said  writ. 
Verification. 

Demurrer.    The  said  defendant  says  that  the  said 

Bbcx.  surrejoinder  is  not  sufiicient  in  law^  and  in  pursuance 
of  the  statute  in  such  case  made  and  providedi  he 
states  and  shows  to  the  court  here  the  following,  stating 
for  causes^  that  the  said  surrejoinder  attempts  to  put  in 
issue  a  matter  of  law,  namely,  by  whom  the  writ  in  the 
said  surrejoinder  mentioned  should  by  law  be  issued, 
and  concluding  with  a  verification ;  so  that  if  the  said 
defendant  had  denied  the  matter  therein  mentioned, 
and  issue  had  been  taken  thereon,  the  said  matter  of 
kw  must  have  been  tried  by  a  jury.  And  also  that 
the  said  surrejoinder  is  argumentative  and  bad  in  this, 
that  it  states  facts  and  matters  from  which  the  said 
plaintiff  wishes  the  court  to  infer  some  irregularity  in 
the  swearing  or  affirming  to  the  said  affidavit  and 
affirmation,  and  also  that  the  said  surrejoinder  is  bad 
in  this,  that  it  is  a  departure  from  the  plaintiff's  repli- 
cation.   Joinder  in  demurrer. 

Archbold  for  defendant  supported  the  demurrer. 
The  question  attempted  to  be  raised  on  these  plead- 
ings is.  Whether  an  affidavit  to  hold  to  bail,  sworn 
before  the  deputy  signer  of  the  bills  of  Middlesex^ 
before  the  act  2  Will.  4.  c.  39.  for  uniformity  of 
process  came  into  force,  is  valid  so  as  to  support  a 
capias  issued  since  that  act.  But  that  question  will 
not  arise,  if,  as  I  contend,  the  surrejoinder  is  bad 
as  a  departure  from  the  replication.  Now  the  replica- 
tion alleges  that  there  was  no  affidavit ;  while  the  sur- 
rejoinder admits  there  was,  but  insists  that  it  was  irre- 
gular. That  is  a  departure,  for  it  does  not  **  maintain 
Or  fortify"  the  matter  in  the  plaintiff's  previous  plead- 
ing (a).    In  Comyns's  Digest,  tit.  Pleader  (F.  7.),  the 

(a)  See  Co.  lit.  304  a. 
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foUowing  instance  of  departure  is  given.    *'  Debt  on       1834l 
bond  to  perform  an  award.    If  the  defendant  pleads      ^"^^^^^ 
no  such  award,  and  the  plaindff  shows  such  an  award  t;. 

and  assigns  a  breach,  and  the  defendant  rejoins  that  '^^^ 
the  award  is  bad,  this  is  a  departure,  Raym.  94.  1  Sid* 
ISO.  2  RolL  692,  L  40;  or  that  it  was  not  made  of 
all  controversies,  1  Lev.  IS7  (a).  So,  if  a  bond  be  to  per* 
form  covenants,  and  the  defendant  pleads  performance, 
and  a  breach  being  assigned  for  non*payment  of  rent, 
rejoins,  that  he  was  expelled,  Ray.  22.  1  Sid.  77.  or 
that  be  has  paid  so  much  rent  and  so  much  for  taxes, 
which  makes  up  the  whole  demand  for  rent,  1  Salk. 
2S8.''  Praed  v.  Duchess  of  Cumberland  {b)  is  direcdy 
in  point.  That  case  was  debt  on  an  annuity  bond,  to 
which  die  defendant  pleaded  that  there  was  no  such 
memorial  as  the  statute  requires.  The  plaintiff  reptied 
diat  there  was  a  memorial  containing  the  names  of  the 
parties  &c,  and  the  consideration  for  which  the  an- 
naity  was  granted.  The  defendant  rejoined  that  the 
consideration  was  untruly  alleged  by  the  memorial  to 
have  been  paid  to  both  obligors,  for  that  one  of  them 
did  not  receive  any  part  of  it.  This  rejoinder  was 
held  bad,  as  being  a  departure  from  the  plea.  Ashurst 
J.  said,  "  The  rejoinder  is  clearly  a  departure  from 
the  plea  in  bar ;  a  memorial  was  inroUed  which  on  the 
fiu^e  of  it  was  a  good  one,  and  if  the  defendant  wished 
to  impeach  it  she  should  have  pleaded  it,  and  shown 
in  what  particular  it  was  defective,  and  thus  have  com- 
pelled the  plaintiff  to  take  issue  upon  that  fact.  But 
having  in  the  plea  in  bar  alleged  that  there  was  no 
memorial,  she  ought  not  afterwards  to  be  permitted  to 

• 

(«)  Set  also  Hardimg  ▼.  Holma,  1  Wilt.  If «. 

{h)  4  T.  R.  585.  Affinoed  in  enor  in  the  Ezcbequer  Cbatnber,  f  Hen. 
BU.  fSO,  "  on  the  groaod  that  the  rejoinder  introduced  a  fact  which  went 
to  vitiate  the  deed.  See  per  BtafUy  J.  mDudhw  v.  WaUhom,16  East,  41 ; 
ChamdUm  acgucDdo,'  post. 
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)g94  admit  in  her  fejcttnder  that  thate  was  ona^  and  then 
deny  the  validity  of  it.**  When  that  jndgnent  waa 
affirmed  on  error.  Eyre  C.  J.  stated  the  rejoinder  te 
be  clearly  a  departure  from  the  plea.  [Parhe  B.  The 
objection  tbete  made  was  really  and  substantially  to 
tfie  bond,  insisted  on  in  the  rejoinder,  viz.  that  that 
bond  was  void,  because  it  did  not  state  the  considera^ 
tien  truly.  The  rejoinder  was  doubtless  quite  beside 
the  plea.  Eyre  C  J.  adds^  ^^  the  plea  in  effiaol  slatea 
Aat  there  was  no  memoria};  the  replieation  allegeaa 
memorial  containing  the  requisites  which  the  law  le* 
quires;  and  theik  the  rejoinder  introduces  a  fact,  whid» 
goes  to  vitiate  the  ieed,  but  not  the  memiHrial-"*  That 
case  then  does  not  apply.}  Here,  the  surrejoinder  dees 
not  show  the  affidairit  bad  on  the  face  of  it»  but  relies  on 
its  having  been  sworn  before  an  unautborieed  person*^ 
a  ground  which  should  have  been  raised  on  the  replioa* 
tion.  Fisher  v.  Pimhky  (a)  will  be  oited  for  the  plain* 
tiff  It  was  debt  on  a  bond  conditioned  for  perfomung 
an  awards  Plea^  no  award.  RepUcation,  setting  out 
an  award.  Rejoinder,  stating  the  whole  award»  in 
which  were  recited  the  bonds  of  submissioni  whereby 
it  appeared  that  the  award  was  not  waitanted  by  th^i^ 
and  it  was  held  on  demuirer  that  tjhis  was  not  a  depar* 
ture  from  or  inconsistent  with  the  plea;  the  reason 
being,  that  the  award  being  bad  on  the  face  of  it,  but 
not  being  set  out  truly  and  entirely  by  the  plaintiff  in 
his  replication,  the  defendant  was  at  Uberty  to  ael  it 
out  as  it  was  in  fact  in  bis  rejoinder,  and  then  demur 
to  it  when  so  set  out,  as  being  a  nullity  not  made  in 
the  cause,  thus  maintaining  his  former  allegation  in 
the  plea^  that  there  was  no  award.  The  decision  in 
Dvdley  v.  Watchom  and  Another  {b),  \b  also  disthi- 
guishable.    That  was  scire  faqias  against  bail  on  their 

(a)  1 1  East,  188.  (6)  16  East,  39.    Sim  T  B.  Il  Cr.  tOi. 
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neognissiice.    Plea,  thai  before  the  latiiiDg  the  inl 
am  hdam,  no  writ  of  ca.  to.  by  the  pbiotiff  agaiatl 
llie  principal  debtor  was  duly  sued  out  &c.    The  re* 
jpiieation  stated  a  ca.  sa.  aganst  S.  ksned  into  the 
eouity  ikt  which  the  Tenue  kt  the  action  against  him 
was  hod,  and  a  retnm  of  non  est  inyentasf  and  a  re* 
joindei,  that  the  Tenue  in  the  action  against  &  the 
prindpal  was  in  Lomdon,  was  hdkl  no  departnrei  on  the 
ground  that  the  plea  did  not  allege  that  no  ca.  sa«  was 
hsoed,  bttt  that  none  was  dubf  issued,  which  was  eqm« 
taknt  in  e£fect  to  saying  that  no  ca.  sa.  was  issned  ki 
the  manner  required  bj  the  practice  of  the  court  to 
charge  the  hail.    Had  <*  duly''  been  left  out  of  the 
plea  in  Dudley  t.  WaUharUf  or  if  it  had  been  inserted 
in  this  replication,  the  case  would  have  resembled  this* 
But  assunung  that  there  was  no  departure,   the 
question  first  above  stated  arises,  depending  on  the 
construction  of  Id  6. 1.  c.  S9.  s.  £.  whi<^  enacts,  that 
in  all  cases  where  the  {^ntiflTs  cause  of  action  shatt 
snount  to  the  sum  of  102.  or  40^.  or  upwards,  *'  af&da* 
vit  shall  be  made  and  filed  of  such  cause  of  action, 
which  afBdavit  may  be  made  before  any  judge  or  com* 
nissioner  of  the  court  out  of  which  such  process  riiall 
issue,  authoriaed  to  take  affidayits  in  such  courts,  or 
else  before  the  officer  who  shall  issue  such  process  or 
lus  deputy,  which  oath  such  officer  or  his  deputy  ii 
hereby  empowered  to  administer."    That  language  is 
strongly  contrasted  to  that  of  the  first  section,  and  Is 
directory  only  as  to  the  persons  before  whom  the  affi- 
davit is  to  be  made;  so  that  if  sworn  before  a  proper 
officer  in  a  form  on  which  perjury  might  be  assigned, 
it  is  sufficient.      The  question  here  is,  whether  the 
affidavit  is  void  ?  and  not  as  in  Beck  v.  Yoimg  (a)  whether 
it  was  so  far  irregular  as  to  entide  a  defendant  arzest(fed 

(a)  2  Dowl.  P.  C.  46S.  Ball  Court  of  K.  B.    Tke  dciMwl  k  tfaitius. 
tion  bebg  dischftfiged,  broag|it  the  present  actioD. 


You  HO 
9. 
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1834.  under  process  founded  on  it,  to  be  discharged  from  that 
custody  ?  a  point  which  was  there  held  in  the  affirmative 
by  Parke  J.    For  all  that  is  necessary  to  be  here  esta* 

Beck.  blished^  in  order  to  show  this  to  be  a  departure,  is,  that 
the  affidavit  is  not  a  nullity.  That  case,  therefore,  need 
not  be  disputed.  Perjury  could  be  assigned  on  this 
affidavit  as  on  one  sworn  before  the  person  who  was 
the  proper  officer  at  the  time.  [AJderson  B.  That  is 
the  question,  and  is  not  to  be  assumed.  Parke  B.  If 
perjury  could  be  so  assigned  my  decision  was  wrong.] 
If  the  second  section  is  peremptory  and  not  directory 
only,  no  one  could  be  held  to  bail  on  a  foreign  affida-> 
vit,  because  it  had  not  been  sworn  before  a  judge, 
&c.  &c.  [Parke  B.  The  act  did  not  mean  to  touch 
that  case,  where  arrest  takes  place  under  a  judge's 
order  (a),  but  only  to  set  bounds  to  the  plaintiff's  right 
of  arrest.]  It  was  usual  in  practice  to  issue  writs  on 
affidavits  not  sworn  before  the  officer  who  issued  the 
writ;  e.  g.  to  issue  a  latitat  on  an  affidavit  sworn  be* 
fore  the  signer  of  the  bills  of  Middlesex  (&).  [Alder* 
son  B.  That  was  on  the  ground  that  it  was  a  con- 
tinuation of  the  same  process.  Thus,  where  a  ca- 
pias was  issued  into  Sussex  on  an  affidavit  sworn 
before  and  filed  with  an  officer  who  was  deputy 
filacer  for  Sussex,  and  also  for  Cornwallf  and  was 
returned  non  est  inventus,  it  was  held,  since  ^  Will.  4. 
c«  39,  that  an  alias  capias  might  be  issued  by  con- 
tinuance into  the  latter  county  on  the  same  affidavit, 
Coppin  V.  Potter  (c).]  It  had  been  previously  de- 
cided in  Evans  v.  Bidgood{d),  that  where  the  filacer 
for  Cambridgeshire  was  the  proper  officer  to  issue  writs 

(a)  Tidd,  9  ed.  166. 

(b)  Baker  v.  AlUm,  7  B.  &  Cr.  5f  6. 

(c)  10  Biiig.  441. 

(d)  4  Bing.  63.    See  per  Bat  C.  J.  id.  65. 
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into  Devongkhref  an  aflSdayit  sworn  before  him,  on  1834. 
which  a  capias  had  issued  into  Cambridgeshire^  without 
a  previous  original,  was  held  sufficient  to  support  a 
testatum  capias  into  Devonshire.  [Alderson  B.  In 
Richards  v.  Stuart  (a)  it  was  held^  that  a  fresh  affidavit 
was  not  necessary  to  the  issuing  a  new  writ  after  dis- 
continuing the  action,  where  the  second  proceeding 
was  with  the  same  filacer  who  issued  the  first.  But 
the  question  here  is,  whether  it  is  sufficient  that  the 
affidavit  vras'  sworn  before  a  person  who  at  the  time 
bad  authority  to  issue  a  writ,  but  not  the  writ  which 
afterwards  issued,  and  is  now  sub  judice;  no  such 
fonn  of  writ  being  in  existence  at  the  time  of  swearing 
the  affidavit.]  That  case  is  in  the  defendant's  favour, 
for  by  discontinuance  the  suit  was  at  an  end,  and  the 
defendant  is  not  driven  to  argue  this  to  be  a  continu- 
ance of  the  first  writ.  [Alderson  B.  The  difference 
between  the  cases  is,  that,  in  that  cited,  the  plaintiff 
pledged  his  oath  by  an  instrument  on  which  peijury 
coald  have  been  assigned ;  whereas  it  is  a  question  whe- 
ther that  could  have  been  done  here;  In  Richards  v. 
Stmrt,  Ttiidal  C.  J.  after  stating  section  S  of  12  G.  1. 
C.29.  says,  '^  all  that  the  fair  import  of  these  words 
demands  has  been  done  in  the  present  instance.  An 
affidavit  of  the  cause  of  action  ha>s  been  made  and  filed  • 
of  the  cause  for  which  the  defendant  is  now  arrested ;  for 
there  is  no  pretence  for  saying  that  the  first  arrest  was 
for  a  different  cause  of  action.  But  it  has  been  urged 
that  the  deponent  could  not  be  indicted  for  perjury.  I 
am  unable  to  perceive  why  he  should  not,  if  the  affidarit 
be  untrue;  for  if  he  uses  it  for  the  second  arrest,  it  is 
the  affidavit  of  the  cause  of  action  in  that  proceeding." 


(a)  10  Bing,  3W ;  S  Moore  &  S.  778,  S,  C.  See  ace.  Bormlie  v.  Whoam- 
«d<,  10  B.  M.  3e0;  5.  C.  5  Bing.  o9;  and  Bcyd  v.  Duratu/,  9  Taunt.  161, 
n  eooaeoted  on  bj  Park  J.  in  10  B.  M.  40. 

VOL.  V.  D 


YOUNO 
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18S4.       Now,  you  say  that  at  the  time  of  swearing  the  affidavit 
the  officer  had  power  to  issue  process,  and  that  at  the 
time  it  actually  issued  be  remained  the  officer  before 
Beck.       whom  the  affidavit  was  sworn.]     If  the  new  writ  of 
capias  is  not,  when  necessary,  taken  as  a  good  cootiaua- 
tion  of  a  bill  of  Middlesex^  so  as  to  authorize  taking 
the  body,  injustice  will  ensue.    For  if  a  bill  of  Mtddle- 
sex  were  issued  before  the  unilbrmity  of  procei^  act 
2  WiU.  4.  c.  39.  in  order  to  save  the  statute  of  limita^ 
tions,  but  not  served,  the.  issuing  a  capias  will  be  the 
only  present  mode  of  preventing  a  plea  of  the  statute^ 
all  other  process  being  abolished  by  that  act,  and  the 
office  of  signer  of  the  bills  of  Middlesex  h^ing  virtually 
abolished  by  8  &  4  WUL  4.  c.  67*  s.  1.,  which  enacts,  thai 
aU  writs  of  summons,  distringas,  capias  and  detainer, 
issued  into  Middlesex  from  K.  B.,  shall  be  sigpied^ 
sealed,  and  issued,  and  the  fees  thereon  taken  and 
accounted  for  by  the  same  persons,  and  in  Uke  manner, 
as  all  other  writs  of  summons  &c«  issued  firom  thaA 
court  under  2  WiU.  4.  c.  39.    [Parhe  B.  What  in  that 
act  prohibits  the  officer  firom  signing  and  issuing  writs 
in  continuation  of  old  process  in  an  action  commeiiced 
before  it  came  into  operation?  (a)]   That  act,  though. it 
alters  the  functions  of  the  officers  as  to  process,  relates 
only  to  writs  issued  after  its  passing,  viz.  28  August 
1833,  in  compliance  with  2  Will.  4.  c.  39.  and  does  not 
prove  the  point  for  which  it  is  cited.    The  difficulty  is» 
that  by  the  act  12  G.  1.  c.  29.  s.  2.  no  officer  has  ju- 
risdiction to  take  the  affidavit,  unless  he  actually  issues 
the  writ.     Here,  the  affidavit  was  not  made  before  the 
officer  who  afterwards  actually  issued  the  writ.    That 
jurisdiction  is  suspended  and  cannot  be  known  till  he 
actually  issues  the  writ.     The  case  would  be  otherwise 
in  the  instance  of  an  affidavit  taken  before  a  judge  or 

• 

(a)  See  Fitmey  ▼.  Montague,  2  Nev.  &  Mann.  804. 
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%  who  haTe  absolute  jurisdiction  not  do-       1834. 
pending  on  the  chance  of  their  filling  some  other  chu- 
ncler.    The  firamer  of  12  G.  I.  no  doubt  content 
pUted  thai  the  making  the  affidavit  and  issuing  thq 
wiilt  would  be  cotemporaneous  acts. 

Chmdkit  in  sup^iort  of  the  surrejoinder.  Accord- 
rag  to  weH-known  rules,  if  a  party's  latter  pleading  con* 
tains  matter  which,  though  new,  maintains  and  fortifies 
Us  farmer  pleading,  without  contradicting  or  deserting 
the  grooad  there  taken,  it  is  no  departure  (a).  Tried 
bf  Aat  tea^  this  surrejoinder  maintains  the  replication* 
Sm  it  ahowa  that  there  was  no  legal  affidavit ;  and  if 
theie  was  not,  then  there  was  no  affidavit  at  all,  which 
ii  the  ground  taken  in  the  replication.  Now,  it  is  not 
fOPtCTided  that  the  affidavit  is  otherwise  than  vaEd, 
hqt  Puud  T«  Duchess  of  Cumberland  was  relied  on  to 
show  a  departure.  That  case  was  affirmed  in  error  on 
a  diflfeieat  ground  from  that  on  which  it  proceeded  in 
the  King's  Bench,  and  when  cited  in  Dudley  v. 
Watcb4nn  was  thus  noticed  by  Bayley  J,  '^  The  ground 
on  which  that  judgment  was  affirmed  in  error  was,  thai 
the  rejoinder  introduced  a  fact  which  went  to  vitiate 
the  deed  granting  the  annuity,  and  not  to  show  that 
there  was  no  memorial  of  the  bond."  The  decision 
otPraed  v.  Cumberland  in  the  King's  Bench,  though 
ansii^  QQ  an  annuity  bond,  seems  to  have  proceeded 
fery  mu^  on  the  case  of  an  award,  cited  from  T.  Hay. 
94.  Mr.  Justice  Buller  saying,  that  '^  in  the  case  of  an 
award,  if  there  be  an  award  in  fact,  the  party  cannot, 
OQ  the  trial  of  an  issue  of  no  award,  go  into  objections 
to  the  award  in  point  of  law.]  But  that  is  contra- 
dicted by  Fisher  v.  PtmMey(i),  where  the  question 
arose  on  an  award,  apd  Lord  EUenborough  said,  ^*  The 

(a)  See  Co.  Lit  304  0.,  2  Sannd.  R.  84  n.  (1). 
(ft)  11  Etit,  19f . 

d2 
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1834.  award  being  bad,  the  only  question  is,  whether  the 
defendant  can  show  such  bad  award  in  his  rejoinder, 
consistently  with  his  former  allegation  in  the  plea,  that 
there  was  no  award  ?  He  thereby  (by  setting  out  the 
award  in  fact),  still  maintains  his  former  allegation, 
that  there  was  no  award;  in  other  words,  that  there 
was  no  legal  and  valid  award  under  the  submission, 
which  is  the  same  as  no  award.  There  is  no  inconsist- 
ency in  this,  and  therefore  no  departure."  The  case 
of  the  Abbott  of  Strata  Marcella  {a)  had  before  settled, 
that  an  averment  that  an  act  has  not  been  done,  is  the 
same  as  alleging  that  it  has  not  been  legally  done.  Then 
Dudhw  V.  Watchom  is  in  point,  as  following  up  that 
doctrine,  and  also  showing  that  new  facts  showing  that 
a  ca.  sa.  admitted  to  be  issued  was  no  legal  ca.  sa.,onIy 
maintained  by  expanding  that  stated  in  a  former  plead- 
ing,  viz.  that  there  was  no  ca.  sa.  and  therefore  no 
departure. 

[Parke  B.  Might  not  the  plaintiff  have  replied,  that 
though  an  affidavit  of  the  defendant's  cause  of  action 
in  the  plea  alleged  was  made  by  the  defendant  before 
the  deputy  of  the  signer  of  the  bills  of  Middlesex, 
which  signer  was  the  officer  who  issued  the  writ,  yet 
that  at  the  time  the  writ  was  actually  issued  he  had 
not  authority  to  issue  it,  and  that  the  writ  he  so  issued 
was  a  process  not  then  known  to  the  law?  Here  the 
replication  admits  the  facts  laid  in  the  plea,  and  denies 
another  fact  which  is  asserted  in  the  surrejoinder,  and 
there  shown  to  be  illegal.] 

Secondly,  it  is  established  by  a  series  of  decisipns 
upon  12  G.  I.  c.  29.  s.  2,,  that  an  affidavit  of  debt 
sworn  before  an  *'  officer,"  as  there  provided,  must  be 
sworn  before  the  same  officer  who  issued  the  writ; 
Dalton  V.  Barnes  (J),  Boyd  v.  Durand  (c),  Anderson  v. 

(a)  9  Rep.  24  a.  (6)  1  M.  &  S.  ?30.  (c)  «  TaonU  161. 
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Hayman  (a),  Morrison  v.  Muspratt  (ft),  DorviUe  v.  1834. 
Whoomwea{c),  Baker  v.  Allan  (d).  The  plaintiff  in- 
sists that  no  affidavit  was  made  before  issuing  the  pro- 
cess. The  officer  who  issued  it,  though  the  same  man, 
was  not  the  same  officer;  for  his  office,  viz.  his  duties  and 
privileges^  had  been  changed  by  statute  in  the  interval. 
Now  12  G.  I,  c.  S9.  requires  not  identity  of  person, 
but  of  character,  at  the  time  the  writ  is  issued.  [Al- 
derson  B.  In  Rodwell  v.  Chapman  (e),  it  was  held,  that 
where  a  writ  of  capias  was  issued  into  London^  on  an 
affidavit  of  debt,  and  no  proceeding  was  taken  on  it, 
another  original  capias  might  be  issued  into  Essex  on 
the  same  affidavit,  without  issuing  an  alias  capias  into 
the  second  county,  accordmg  to  Reg.  Gen.  M.  3  Will.  4.] 
There  it  did  not  appear  that  the  same  officer  had  not 
power  to  issue  the  writs  into  both  counties  at  the  time 
of  his  taking  the  affidavit.  [Alderson  B.  In  Richards 
V.  Stuart  the  court  seemed  to  think  that  the  affidavit 
was  sufficient  if  perjury  could  be  assigned  on  it. 
Parke  B.  How  does  it  appear  that  the  process  wais 
issued  after  the  uniformity  of  process  act  came  into 
operation  ?(/)]  The  courts  will  judicially  recognize 
the  form  of  this  capias  to  be  that  provided  by  2  Will.  4. 
c.  39.  Besides,  the  time  laid  in  the  declaration,  though 
laid  under  a  viz.  must  be  taken  to  be  truly  laid,  no  issue 
having  been  raised  on  it(^). 

Cur.  adv.  vulL 

(a)  2  B.  M.  199.  (6)  4  Bing.  QO. 

(c)  10  B.  M.  129;  S.  C.  3  Biog.  39. 

(d)  7  B.  &  Cr.  526. 

(e)  1  Cr.  &  M.  70. 
(/)  Vu.  Novembmr  2, 18S2.   The  affidavit  appears  from  the  surrejoinder 

to  hare  been  iwom  on  15th  October  1832. 

(f)  See  3  B.  &  Cr.  324;  2  B.  &  Aid.  586;  3  B.  &  Aid.  607;  5  B.  & 
Aid.  847;  1  Br.  &  B.  570;  8  B.&  Cr.  340;  3  B.  M.  740;  Moor.  878. 


Young 
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1B84».  The  judgment  of  the  court  waB  «ow  deliv^ed  hj 

Parke  B.— Several  questions  arose  upon  this  reco^A* 
but  as  the  court  are  of  opinion  in  favour  of  the  defend- 

Beck.  ant  upon  the  principal  point,  it  is  unnecessary  to  advett 
to  the  other  objections  which  were  urged  dn  his  part. 
'  The  plaintiff  contends  that  the  process  of  capias  under 
which  the  defendant  justified,  and  which  was  issued 
dnce  the  passing  of  the  2  Will.  4.  c.  39.  by  the  deputy 
irigner  of  the  bills  of  Middlesex,  upoh  an  affidavit  6Wdm 
before  the  same  officer  on  a  day  anterior  to  the  passing  of 
the  act,  was  void,  because  it  is  alleged  to  be  essential  tliat 
the  officer  who  takes  the  affidavit  should,  at  the  tichfe  ^ 
administering  the  oath,  have  the  power  by  law  to  issue 
the  process,  which  he  afterwards  does  issue;  and  ft 
wae  insisted  that  the  deputy  signer  of  the  bills  6f  Mid- 
dlesex had  not,  on  the  Idth  October  18dS,  when  the 
affidavit  was  made,  any  authority  to  issue  the  new 
capias  given  by  the  uniformity  of  process  act ;  afid  the 
decision  in  this  same  case  of  Young  v.  JBeck,  repoi^led 
hi  8  Dowlinff's  Practice  Reports,  462,  before  me,  firiCling 
in  the  bail  court  in  the  King's  Bench,  was  reHed  tipM. 

X  certainly  did  so  decide,  and  directed  the  tiow 
plaintiiF  to  be  discharged  on  entering  a  cothmon  Ap- 
pearance, under  the  impression  thstt  the  capias  ghrefi 
by  the  act  was  altogether  a  new  process,  dissimilar  frdtti 
that  which  existed  before,  and  that  the  deputy  aigner 
of  bills  of  Middlesex  before  the  act  passed,  had  no 
pow^  to  issue  any  such  process.  That  point  seems  to 
have  been  taken  for  granted  on  the  argument  in  the 
King's  Bench  on  all  sides. 

My  brothers  are  of  opinion  that  my  dedisioii  Was 
wrong,  and  upon  more  attentively  considering  ^e 
effect  of  the  act  of  parliament,  I  concur  with  them. 

It  does  not  appear  to  us  that  the  writ  of  capias,  in 
the  form  directed  by  the  statute,  is  altogether  a  neu) 
process.     It  is  a  writ  directed  to  the  sheriff  of  Middle" 
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fex,  commaDdiDg  him  to  take  the  body  of  the  defend-  18M. 
an^  as  the  bill  of  Middlesex  did  before;  and  though 
it  ii  act  letumable  in  the  same  manner^  and  differs  jb, 
other  respects^  it  is  still  the  same  kind  of  process  whidi 
existed  before  against  the  person.  Suppose,  instead  of 
the  act  of  parliament  prescribing  the  form  of  the  pro^ 
oess  against  the  person^  a  rule  of  court  had  ordered 
the  emission  of  the  name  of  the  nominal  co-defendant, 
or  of  die  mendon  of  *^  the  custom  of  the  court,"  or 
odier  similar  matter,  there  could  be  no  doubt  but  that 
the  process  weald  have  continued  the  same,  and  could 
hare  been  issued  after  such  a  rule  of  coart,  on  an  affi- 
davit sworn  before  it.  Can  it  be  deemed  less  the 
saaoe  process  as  before,  because  alterations  are  made 
bj  the  statnle,  and  the  return  is  uncertain  instead  of 
izad,  and  other  matters  are  introduced  into  the  writ 
addressed  to  ibe  defendant  himself?  It  is  not  imma^ 
terial  to  observe,  that  the  act  of  parliament  with  re- 
spect to  writs  of  summons  which  are  addressed  to  the 
party  instead  of  the  sheriff,  and  in  no  respect  resemble 
the  old  serviceable  process,  does  contain  a  provision  (a) 
that  th^^shall  be  issued  by  the  same  officer  by  whom 
serviceable  process  was  before  issued ;  but  it  is  silent 
vith  respect  to  writs  of  capias,  j^obably  because  the 
feg^slatare  considered  such  a  provision  unnecessary,  as 
the  nature  of  die  writs  remained  the  same,  and  the 
same  officers  would,  as  a  matter  of  course,  continue  to 
iisue  them. 

We,  therefore,  think  that  this  affidavit  was  properly 
taken,  having  been  sworn  before  the  deputy  signer  of 
biBs  of  HiiddleseXf  who  had  at  the  time  power  to  issue 
I  writ  against  the  person  into  Middlesex ^  and  did  after- 
wards issue  soch  a  writ.  Consequently  our  judgment 
mast  be  for  the  defendant. 

Judgment  accordingly. 

(a)  In  sect*  1-      Now  repealed  by  3  &  4  WiU.  4.  c.  67.  s.  1. 


YOUNO 
V. 
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1B84».  The  jadgment  of  the  court  was  «ow  deliv^ed  by 

Parke  B.— Several  questions  arose  upon  this  recorA» 
but  as  the  court  are  of  opinion  in  favour  of  the  defend- 
Beck.  ant  upon  the  principal  point,  it  is  unnecessary  to  adveirt 
to  the  other  objections  which  were  urged  cm  his  part. 
'  The  plaintiff  contends  that  the  process  of  capias  under 
which  the  defendant  justified,  and  which  was  issued 
cfince  the  passing  of  the  2  Will  4.  c.  39.  by  the  deputy 
signer  of  the  bills  of  Middlesex^  upoh  an  affidavit  sworn 
before  the  same  officer  on  a  day  anterior  to  the  passing  of 
the  act,  was  void,  because  it  is  alleged  to  be  essential  titat 
the  officer  who  takes  the  affidavit  should,  at  the  titti!^  <Off 
administering  the  oath,  have  the  power  by  law  to  issue 
the  process,  which  he  afterwards  does  issoe;  atid  ft 
wae  insisted  that  the  deputy  signer  of  the  biDs  6f  Mid^ 
dlesex  had  not,  on  the  Idth  October  18dS,  when  the 
affidavit  was  made,  any  authority  to  issue  the  new 
capias  given  by  the  uniformity  of  process  act ;  afid  the 
decision  in  this  same  case  of  Young  v.  Beck,  reported 
in  2  Dowling's  Practice  Reports,  462,  before  nie,  sifting 
in  the  bail  court  in  the  King's  Bench,  was  reHed  ilp<m. 

X  certainly  did  so  decide,  and  directed  the  tiow 
plaintiiF  to  be  discharged  on  entering  a  common  Ap- 
pearance, under  the  impression  that  the  capias  given 
by  the  act  was  altogether  a  new  process,  ^bsimihtl*  frcttb 
that  which  existed  before,  tmd  that  the  deputy  signer 
of  bills  of  Middlesex  before  the  act  passed,  had  no 
pow^  to  issue  any  such  process.  That  point  seems  to 
have  been  taken  for  granted  on  the  argument  in  the 
King's  Bench  on  all  sides. 

My  brothers  are  of  opinion  that  my  dedisioii  Iras 
wrong,  and  upon  more  attentively  cotisidering  l!he 
effect  of  the  act  of  parliament,  I  concur  with  them. 

It  does  not  appear  to  us  that  the  writ  of  capias,  in 
the  form  directed  by  the  statute^  is  altogether  a  n^t? 
process.    It  is  a  writ  directed  to  the  sheriff  of  Middk' 
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thereof,  to  the   said  A.  Billings  his  executors,  &c. ;       I8S4. 

and  the  said  moieties  to  be  respectirely  paid  by  equal      ^T^'^^ 

quarterly  payments,  on  the  30th  of  January,  30th  April,  v. 

30th  Jufy,  and  30th  October  in  every  year,  clear  of  any  D»«itwAT*R. 

deductions  for  taxes,  rates,  assessments,  or  any  other 

matter  whatsoever;    the  first    payment  of  the  said 

annuity  or  yearly  sum  to  become  due  and  be  made  on 

SOth  January  then  next  ensuing,  provided  the  said 

term  should  be  then  continuing ;  and  in  case  the  said 

term  should  determine  by  the  death  of  the  said  plaintiff 

and  £.  X.,  A.  SilHng  and  J.  E.  B.,  or  the  survivors 

or  the  longest  liver  of  them,  between  or  in  the  interval 

of  any  two  of  the  said  quarterly  days  of  payment,  or 

be&re  the  said  30th  oi  January  then  next,  then  that  in 

either  of  such  cases  happening,  the  said  defendant  and 

the  said   R.  Drinkwater,  their  heirs,  executors,  and 

assigns,  should  and  would  in  Hke  manner,  in  the  moieties 

af(«esaid,  on  demand  thereof,  well  and  truly  pay  or 

cause  to  be  paid  unto  the  said  plaintiff  and  the  said 

A,  Billing,  their  executors,  administrators,  and  assigns^ 

such  part  of  the  said  annuity  or  yearly  sum  of  30/,  as 

should  be  in  proportion  to  the  number  of  days  which 

should  have  elapsed  prior  to  the  date  of  the  decease  of 

the  survivors  or  longest  liver  of  them  the  said  plaintiff 

and  the  said  JE.  L.,  A:  Billing,  and  J.  E.  B.,  and  after 

the  day  of  payment  next  or  immediately  preceding  that 

event,  if  such  event  should  happen  after  the  30th  day 

of  January  then  next  ensuing.     Breach,  that  on  30th 

April  1833,  50/.  of  the  said  annuity,  for  the  plaintiff's 

share,  proportion,  and  moiety  thereof,  for  four  years 

and  two  quarters  next  before  and  ending  on  the  day 

last  aforesaid,  was  due  from  defendant  to  plaintiff,  and 

is  sdll  in  airear,  contrary  to  the  said  indenture  and  the 

said  covenant  of  the  said  defendant. 

The  second  count  was  upon  another  indenture  dated- 
30di/i^  1830^  grantfaig  an  additioiaal  annuity  of  10/. 


You  HO 
V. 
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lB84w  The  judgment  of  the  court  was  «ow  deliv«ted  by 

Parke  B. — Several  questions  arose  upon  this  recotA' 
but  as  the  court  are  of  opinion  in  favour  of  the  defend- 

Beck.  ant  upon  the  principal  point,  it  is  unnecessary  to  adveirt 
to  the  other  objections  which  were  urged  cm  his  part. 
'  The  plaintiff  contends  that  the  process  of  capias  under 
which  the  defendant  justified,  and  which  was  issued 
Ance  the  passing  of  the  2  Will.  4.  c.  39.  by  the  deputy 
signer  of  the  bills  of  Middlesex ^  upoh  an  affidavit  sworn 
before  the  same  officer  on  a  day  anterior  to  th6  passing  of 
the  act,  was  void,  because  it  is  alleged  to  be  essential  that 
the  officer  who  takes  the  affidavit  should,  at  the  time  <off 
administering  the  oath,  have  the  power  by  law  to  issue 
the  process,  which  he  afterwards  does  issue;  atid  ft 
wae  insisted  that  the  deputy  signer  of  the  bills  6f  Mid- 
dlesex had  not,  on  the  Idth  October  18dS,  when  the 
affidavit  was  made,  any  authority  to  issue  the  new 
capias  given  by  the  uniformity  of  process  act ;  afid  the 
decision  in  this  same  case  of  Young  v.  Beck^  repoi^led 
in  8  Dowling's  Practice  Reports^  462,  before  me,  ritling 
in  the  bail  court  in  the  King's  Bench,  was  relied  upon. 

X  certainly  did  so  decide,  and  directed  the  now 
plaintiiF  to  be  discharged  on  entering  a  comtbon  Ap- 
pearance, under  the  impression  that  the  capias  given 
by  the  act  was  altogether  a  new  process,  dissimilar  frMi 
that  which  existed  before,  tmd  that  the  deputy  signM 
of  bills  of  Middlesex  before  the  act  passed,  had  no 
pow^  to  issue  any  such  process.  That  point  seems  to 
have  been  taken  for  granted  on  the  argument  in  the 
King's  Bench  on  all  sides. 

My  brothers  are  of  opinion  that  my  dedisioii  Was 
wrong,  and  upon  more  attentively  considering  l!he 
effect  of  the  act  of  parliament,  I  concur  with  them. 

It  does  not  appear  to  us  that  the  writ  of  capiaSj  in 
the  form  directed  by  the  statute^  is  altogether  a  ne» 
process.    It  is  a  writ  directed  to  the  sheriff  of  Middk" 


tnvmVvmi  T*mi «r  WILLIAM  fT. 

Ae  «efefi  days'  nMe^  in  wrifhigwas  not^KspistisiNl  ^wkh, 

u  in  the  said  last-iBieiitiofiied  plea  alliegfed,  replied,  that 

ibie  taid  plaintiflrB^  Ihe  iaid  A.  BUlif^iiA  iwt  aoeept, 

tteme,<»  take  Hie  ama  of  «07/.  !«»., hi  the  necond  ^fcrwtwAtMi. 

plea  meirfioiied,  at  and  hi  ftil  fbr  the  repnrdiafie  and 

redemption  of  die  aUd  ammity  hi  the  said  first  oeum 

■emhmed,  nor  did  the  said  defendant  and  Ae  said 

R.  Drimksntery  or  either  of  Ishem,  pay  to  «he  ssM 

pUntiflTafid  the  Sind  A.  ^BiOmg,  at  either  of  them,  die 

nears  ofUie  8«d  lafllt«ieiitioned  aflnnity ^  nor *did  the 

flii  ^tefendant  nor  lihe  said  jR.  JMnkwater  n^vohaae 

er  redeetfi  idie  same  ammity  aeoorAng  to  the  indefftufe 

la  die  first  ooiflit  tnendoned^  In  itamier  and  Ibrm  as  iSnt 

mii  defeiiJlaBt  hafth  above  in  Ins  said  aaeond  pleaia 

te  bcAalf  aHeged ;  <$enohi^g  to  the  oonn^.  There 

aene  shidar  lAeadings  to  the  secmd  eount 

The  indeDitte  of^Odi  Oetobet  1838,  as  set  imt  on 
oyer,  erated  to  die  ^t  plea,  ^m^  betniieen  defendant 
«d  R.  DrinkmaUar  <^die  first  part,  and  the  pU»dff 
tad  A.  Bitting  of  die  other  part.  After  reciting  a  w91 
under  which  the  Drmhwaters  derived  certain  beneficiiri 
imefeats,  and  diat  ihey  had  contracted  and  agreed 
widi  die  phdntilTand  A.  Billing  for  the  sale  to  them  of 
a  araraity  of  SO/.,  to  be  secured  and  payable  to  diedi 
dienctfftirdi  lor  the  term  of  99  years,  determinable  as 
therdn  mentioned,  bnt  to  be  repnrchaseable  tmder  the 
proviso  for  that  purpose  thereinafker  contained ;  and 
iiat  ^le  true  consideration  to  be  paid  for  the  pulvhase 
of  die  said  ammity  was  the  sum  of  SO0/. ;  and  that  hi 
porsusmce  and  part  x^erfbrmance  of  the  agreemeift,  the 
DfifAwaUrs  had  that  day  executed  a  warrant  of 
ttomey,  anthorhdng  oertahi  attomiestocdtifess  a  jodg^ 
ment  against  them  in  an  action  of  diEfbt  at  suit  of  the 
sad  phdutiff  and  A.  BiUing,  for  the  sum  of  600/.  and 
costs  of  suit,  wldi  a  defeazance,  &c. :  it  was  witnessed, 
doR  hi  pursuatiiie  Off  the  said  agtfeement^  «d  4tf  die 
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1834.  The  judgment  of  the  court  was  now  deliv^ed  hj 

Parke  B.— Several  questions  arose  upon  this  rec6tA» 
but  as  the  court  are  of  opinion  in  favour  of  the  defend- 
Beck.  ant  upon  the  principal  point,  it  is  unnecessary  to  adveirt 
to  the  other  objections  which  were  urged  cm  his  part. 
'  The  plaintiff  contends  that  the  process  of  capias  under 
which  the  defendant  justified,  and  which  was  issued 
Ance  the  passing  of  the  2  Will.  4.  c.  39.  by  the  deputy 
signer  of  the  bills  of  Middlesex,  upoh  an  affidavit  sworn 
before  the  same  officer  on  a  day  anterior  to  th6  passing  of 
the  act,  was  void,  because  it  is  alleged  to  be  essential  that 
the  officer  who  takes  the  affidavit  should,  at  the  time  <off 
administering  the  oath,  have  the  power  by  law  to  issue 
the  process,  which  he  afterwards  does  issue;  atid  ft 
wae  insisted  that  the  deputy  signer  of  the  bills  6f  Mid- 
dlesex had  not,  on  the  Idth  October  18dS,  when  the 
affidavit  was  made,  any  authority  to  issue  the  new 
capias  given  by  the  uniformity  of  process  act ;  and  the 
decision  in  this  same  case  of  Young  v.  JBeck,  repoi^led 
in  8  Dowlififf's  Practice  Reports^  462,  before  me,  sifting 
in  the  bail  court  in  the  King's  Bench,  was  relied  upon. 

I  certainly  did  so  decide,  and  directed  the  now 
plaintiiF  to  be  discharged  on  entering  a  common  Ap- 
pearance, under  the  impression  that  the  capias  given 
by  the  act  was  altogether  a  new  process,  dissimilar  frMi 
that  which  existed  before,  tmd  that  the  deputy  signer 
of  bills  of  Middlesex  before  the  act  passed,  had  no 
pow^  to  issue  any  suck  process.  That  point  seems  to 
have  been  taken  for  granted  on  the  argument  in  the 
King's  Bench  on  all  sides. 

My  brothers  are  of  opinion  that  my  dedisioii  Was 
wrong,  and  upon  more  attentively  considering  l!he 
effect  of  the  act  of  parliament,  I  concur  with  them. 

It  does  not  appear  to  us  that  the  writ  of  capias,  in 
the  form  directed  by  the  statute^  is  altogether  a  ne^b 
process.     It  is  a  writ  directed  to  the  sheriff  of  Middle^ 
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annuity  or  yearly  sum  of  30/.  as  shall  be  in  proportion        1834. 
to  the  number  of  days  which  shall  have  elapsed  prior      ^^^v^^ 
to  the  day  of  the  decease  of  the  survivor  of  them*        ^^^^ 
[Here  followed  the  assignment  by  the  Drinkwaters  of  Drink  water. 
some  bank  annuities,  and  of  a  reversion  in  certain  mea- 
dow ground^  to  the  plaintiff  and  A.  Billing  jointly,  for 
the  better  securing  the  payment  of  the  said  annuity,  with 
a  jdnt  power  of  attorney  to  them  to  enter  up  a  joint 
judgment  and  a  joint  power  to  them  by  distress  or  sale 
of  the  reversion  of  the  lands,  and  by  transfer  of  the 
stodc,  to  obtain  payment  of  the  annuity,  and  all  arrears 
thereof.]  Provided  always,  and  it  was  thereby  declared 
and  agreed  by  and  between  the  said  parties  thereto, 
that  in  case  the  said  Drinkwaters,  their  heirs,  exe- 
cutors, or  administrators,  or  either  of  them,  should  at 
any  time  thereafter  be  desirous  of  redeeming  or  repur- 
chasing the  said  annuity  or  yearly  sum  of  30/.,  and  of 
inch  their  or  his  intention,  should  give  unto  the  said 
plaintiff  and  A.  Billings  tiieir  executors  &c.,  seven 
days'  notice  in  writing,  then  that  said  plaintiff  and 
A,  Billing,  their  executors  or  administrators,   should 
and  would,  at  the  expiration  of  the  said  notice,  on  re- 
ceiving all  arrears  of  said  annuity,  and  all  costs  and*      ^^ 
diarges  paid  or  incurred  by  them  in  the  premises^ 
accept,  receive,  and  take  the  sum  of  307Z.  10^.,  as  and ' 
in  full  for  tiie  repurchase  or  redemption  of  the  said 
annuity ;  and  on  receipt  thereof,  and  of  all  arrears  of 
die  said  annuity  as  aforesaid,  deliver  up  the  said  in- 
denture to  be  cancelled,  and  at  the  costs  and  charges  of 
said  DrinhDaters,  their  heirs,   &c.   acknowledge,  or 
cause  satisfaction  to  be  acknowledged  on  the  record 
of  the  judgment  which  should  be  entered  upon  the 
warrant  of  attorney,  and  release  and  reassign  the  said 
dose  of  meadow  ground,  stocks,  parts,  and  shares  of 
bank  annuities,  residuary  estate,  and  premises,  unto 
the  person  or  persons  so  redeeming  or  repurchasing 
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1B84».  The  judgment  of  the  court  waB  «ow  deUverod  by 

Parke  B.— Several  questions  arose  upon  this  record* 
but  as  the  court  are  of  opinion  in  favour  of  the  defend- 

Beck.  ant  upon  the  principal  point,  it  is  unnecessary  to  adveirt 
to  the  other  objections  which  were  urged  cm  his  part. 
'  The  plaintiff  contends  that  the  process  of  capias  under 
which  the  defendant  justified,  and  which  was  issued 
since  the  passing  of  the  2  Will.  4,  c.  39.  by  the  deputy 
signer  of  the  bills  of  Middlesex^  upoh  an  affidavit  sworn 
before  the  same  officer  on  a  day  anterior  to  the  passing  of 
the  act,  was  void,  because  it  is  alleged  to  be  essential  that 
the  officer  who  takes  the  affidavit  should,  at  the  time  <off 
administering  the  oath,  have  the  power  by  law  to  issue 
the  process,  which  he  afterwards  does  issue;  atid  ft 
wae  insisted  that  the  deputy  signer  of  the  bills  of  Mid- 
dlesex had  not,  on  the  Idth  October  18dS,  when  the 
affidavit  was  made,  any  authority  to  issue  the  new 
capias  given  by  the  uniformity  of  process  act ;  afid  the 
decision  in  this  same  case  of  Young  v.  Beck^  reported 
in  8  Dowling's  Practice  Reports^  462,  before  me,  drifting 
in  the  bail  court  in  the  King's  Bench,  was  reHed  upon, 

I  certainly  did  so  decide,  and  directed  the  tiow 
plaintiff  to  be  discharged  on  entering  a  comtbon  arp- 
pearance,  under  the  impression  that  the  capias  given 
by  the  act  was  altogether  a  new  process,  dissimilar  frcttb 
that  which  existed  before,  tmd  that  the  deputy  aigner 
of  bills  of  Middlesex  before  the  act  passed,  had  no 
pow^  to  issue  any  such  process.  That  point  seems  to 
have  been  taken  for  granted  on  the  argument  in  the 
King's  Bench  on  all  sides. 

My  brothers  are  of  opinion  that  my  dedisioii  Was 
wrong,  and  upon  more  attentively  considering  i!he 
effect  of  the  act  of  parliament,  I  concur  with  them. 

It  does  not  appear  to  us  that  the  writ  of  capias,  in 
the  form  directed  by  the  statute^  is  altogether  a  ne^D 
process.     It  is  a  writ  directed  to  the  sheriff  of  Middk" 


mi  diAi  Hf  a»  a  Mndiag-  agreemeat^^  bwli  bciing  bj(  pMdi       )8Mi 
flufy  k  oohU  not  ttffieel  a  wrrilaDg  updtJf  «cal(4)*  ^'^v^/ 

Lamb 

Jr«%  and  Ball  sbowad  came.  Firsl^  ag  ta  aneit  tC  DaimcwAraa. 
jadgmwit  or  KeptaaJ«r.  The  soplusadoa  hae  tdau» 
iwiifi  Bot  oa  tha  aceaptanca  oiilgr^  bqi  kaa  alad  aHagai 
tfaai  Bfiithfif  tba  defendaat  aor  Ji,  Xtrtafaffa^af  paid  l» 
die  plainriff  and  A.  JBUliag^  or  eUbei  ^S  tbanu  thtf 
of  the  anwiky^  or  lepaiGbaaed  or  redfomd  tjut 
The  iaaae  thea  being  tataaen  tfca  aahfiteoca  of 
Ae  piaa»  ia  not  ia^iaaf  eijal^  aad  if  ajtbei  af  ita  alkgatioiaa 
k  lrBB»  the  plea  k  aaawMod.  It  k  too  lata  la  conudai 
whtfthar  tba  rapligarion  |s  doabkt  as  thfUt  queatiaa  oan 
OB^  be  raised  oa  ^leeial  deBinner(fr).  [PorAaSL  It 
ma  ao  difficnlt  ta  gaj  vbetb^  tba  plea  vaa  laated  oa 
diepiovka  ip  tbe  deed  ibr  ledaeBuait  tba  anaakyi  qt 
oi  aecoad  aad  satk&etioD,  that  the  plaintiff  did  wisely 
ta  waisa  tha  right  to  d^niir  and  take  tba  pieaent  isaua..} 
The  deed  was  not  to  hadelkecedii|i'  to  be  cancelled^  ^ 
the  aBBidty  ta  ceaae,titt  the  arreaia  were  paid  up  and 
the  annait;  sepurcbaaedL  Both  thoae  requisitea  are 
tiavened  1^  tha  replicatiooy  aad  both  foimd  for  the 
phintiff.  Nexft»  aa  to  arresting  the  judgment.  It  k 
sttd  diat  the  coYenant  k  joint  with  both  coTeaantee^ 

(<)  See  lUdcf^t  C9M,6  Ke^.-i^b,;  BraddUh  ▼.  Thm]^tm,  g  £iMt»  344» 
546 ;  Begm  ▼.  Payng,  f  Wils..  R.  376 ;  Havford  ▼.  Andrews,  Cro.  EI.  397; 
BbMHrftosactt  ▼.  Pknom,  3  Lctidz.  t34,  (cited  by  Gibbt  C.  J.  !n  Thomptoii  r. 
a—,  4  TbMt.  art ;)  aelkn  w.  BfeyWd,  8  Tiiwit.  30 ;  LmMr,  Sgif^on, 
rPiuB.aaft;  aafil«iaii^eiM«W(ia«ifOf)v.JarroU»a9nr  ^»^4iL 
J)tocrs  ▼.  Fr«ad«fpv»k  6  B. &  Aid.  187, 6 Ma(i4. R.  124,61.  a;  £<x  Y«  ff^ 
1  Bixkf.  If7  ;  Till.  Ab.  tit.  Defeaxance;  Blake*s  case,  6  Co.  436. ;  Preston 
T.  Cftrianas,  f  Wilf.  86 ;  Rogers  ▼.  Payne,  2  Wils.  376 ;  (\iptl  ▼.  Jackson, 
irUB.49a;  GtOirf  V.  HMiria,  t  Sim.  &  Stii.  254 ;  Hemktg^  v.  ihgrmf, 
]>Mw  F^h:.  1  Pov.  (V«&)35.  1  M^  (N.  S.)  479»  $  Sim.  Ii  Ste.  3U« 
yfO,  Rex  w.  Bingkom,  3  Younge  &  J.  103.    Also  3  T.  R.  892, 2  Atkyns, 
56a  1  yes.599.  a  Yec  569.  18  Yes.  20.  Chanc.  R.  47.  3  lUrif .  272; 
(b)  1  Wm  Sh^  597  o^  a  Ctau  Die.  tit.  Pkudot  (£•  t.) 
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1834.       and  consequently  that  A.  Billing  should  have  been 

^^^""^^      made  a  co-plaintiff.      But  taking  the  whole  of  the 

V.  covenant  together,  though  the  words  in  the  early  part 

Drikkwater.  ^f  i(.  ^Quic[  make  it  a  joint  covenant  as  contended  for, 

yet  the  subsequent  words  **  in  the  shares  and  propor- 
tions foUowing,  viz.  the  sum  of  152.,  being  one  moiety 
of  the  said  annuity,  unto  the  said  T*  Lane,  his  executors, 
&c.  and  the  sum  of  15Z.,  the  remaining  moiety  thereof, 
unto  the  said  A»  Billing,  his  executors,  &c."  clearly 
shows  that  the  interest  in  the  covenant  is  several.  Then 
the  covenant  must  be  taken  to  be  ako  several,  as 
appears  from  the  notes  of  Seijt.  Williamg  to  Eccleston 
V.  Clipsham{fi)\  ''Though  a  man  covenant  with  two 
or  more  jointly,  yet  if  the  interest  and  cause  of  action 
of  the  covenantees  be  several  and  not  joint,  the  cove- 
nant shall  be  taken  to  be  several,  and  each  of  the 
covenantees  may  bring  an  action  for  his  particular 
damage,  notwithstanding  the  words  of  the  covenant  are 
joint/*  James  v.  Emery  {b\  affirmed  in  error  in  the 
Exchequer  Chamber  (c),  shows  that  if  the  interest  of 
covenantees  is  several^  they  may  maintain  several  ac- 
tions, notwithstanding  the  words  of  the  covenant  are 
joint."  Owstony.  Ogle{d)  turns  on  the  same  prin- 
ciple. [AldersonB.  Servante  v.  James  (e)  carried  it 
still  further.  There,  a  covenant  by  the  master  of  a 
vessel  with  the  several  part  owners,  and  their  severa) 
and  respective  executors,  .administrators,  and  assigns, 
to  pay  certain  monies  to  them,  and  to  their  and  every 
of  their  several  and  respective  executors,  &c.  at  a 
certain  bankers,  and  in  such  parts  and  proportions  as 
were  set  against  their  several  and  respective  names, 
was  held  to  be  a  several  covenant  upon  which  each 
covenantee  must  sue  severally  in  respect  of  his  several 

(a)  1  Saand.  153  d.  (h)  Q  Taunt,  f  45. 

(e)  5  Pri.  5f  9,  S.  C.  See  jodgment  of  Gt6fri  C.  J.       (d)  13  East,  538. 

(«)  10B.  &C.  410. 
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interesty  and  could  not  maintain  a  joint  action.    Parke  B.        18S4. 
If  the  principle  now  contended  for  is  correct,  it  was  a      ^'^^'^^^ 
grant  of  two  annuities,  and  the  objection  should  have  v. 

been  taken  at  the  trial  that  the  deed  was  not  stamped  Dr'nkwatbr 
with  two  stamps  (a).]  Withers  v.  Bircham  {b)  is  in  point. 
A  deed  reciting  the  previous  grant  of  two  distinct 
annnities  to  A,  and  JB.  during  the  life  of  the  grantors 
and  the  survivory  witnessed,  that  C.  covenanted  with 
A.  and  JB,  and  their  executors  to  pay  the  annuities  or 
either  of  them  when  the  grantors  should  make  default 
in  payment ;  and  it  was  held  that  the  interest  in  the 
innuities  being  several,  the  covenant  was  also  several, 
and  that  the  annuity  granted  to  A.  being  in  arrcar,  his 
executor  might  maintain  an  action  against  C 

Merewether  Seijt.  and  F.  N.  Rogers  supported  the 
rale.  First,  the  plea  is  framed  on  the  proviso  in  the 
deed,  by  which  if  the  grantors  of  the  annuity  pay  the 
anears  and  the  sum  fixed  for  its  repurchase,  the  duty 
is  cast  en  the  plaintiff  to  accept  it.  As  the  plea  states 
the  arrears  and  redemption  money  to  have  been  paid 
with  the  plaintiff's  consent,  it  was  tautology  to  aver  his 
acceptance  of  the  latter  sum ;  and  as  all  remedies  for 
recovering  the  annuity  were  to  cease  on  payment  of  the 
money,  the  averment  of  such  acceptance  was  immaterial, 
and  it  was  unnecessary  to  plead  any  thing  in  the  nature 
of  an  accord  and  satisfaction.  Then  the  replication 
haa  taken  an  immaterial  traverse. 

As  to  the  arrest  of  judgment,  the  principle  that 
where  the  interest  of  covenantees  is  several  they  may 
sue  severally,  is  admitted.     But  if  their  interest  in  the 

(«)  See  Dm  r.  Day,  13  East,  241 ;  Boau  v.  JacksMt  3  Br.  &  B.  185  ; 
WuA^gim  ▼.  Frrnneit,  5  £ip.  182. 

(0  3  B.  &  Cr.  i54,  5  D.  &  R.  186,  S.  C.  Sec  5  Pri.  633. 2  Buir.  1190, 
3T«aiit.89,  5T.  R-  52«,  Touchttone  166,  Bac.  Ab.  lit.  Covennnt  (D.). 
Ttt.  Ab.  tit.  CovenaDt  (M.  a.),  5  Co.  33  a, 

VOL.  V.  E 
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1894;       performance  of  the  covenant  is  joint,  it  is  equally  clear 

^^^^      that  the  action  must  be  also  joint ;  Anderson  ▼.  Mar- 

V.  tindale  {a).    Now  the  words  of  this  deed  show  that  the 

XmiNvwATBR.  interest  taken  by  the  covenantees  was  joint  and  not 

several ;  the  only  separation  being  as  to  the  mode  of 
payment  in  moieties,  which  does  not  affect  the  interest, 
and  was  merely  for  the  convenience  of  the  plaintiff  and 
A.  Silling.  The  purchase  was  joint,  the  consideration 
being  single,  and  recited  as  paid  by  both  plaintiff  and 
A.  Billing.  The  covenantees  treat  this  as  a  covenant 
to  pay  one  annuity  of  30/.  to  these  two  covenantees, 
their  heirs,  executors,  administrators,  or  assigns,  not 
their  respective  heirs,  executors,  administrators,  or 
assigns.  The  repurchase  money  is  to  be  paid  in  one 
sum  to  both  "  severally  and  respectively."  Nothing  is 
ever  made  necessary  to  be  done  by  the  covenantees ; 
whereas  the  obligation  of  the  covenantors  is  made 
several  throughout.  Now  no  case  appears  in  which 
the  covenant,  as  available  by  the  covenantees,  has  been 
held  to  be  several,  without  the  introduction  of  words  of 
severalty.  In  Servante  v.  James  the  words  of  covenant 
relied  on  by  the  covenantees  were  several  and  Respective 
throughout.  In  Withers  y.  Bircham  the  annuities  held 
to  be  several  were  granted  by  separate  deeds,  and  the 
action  was  on  an  indenture  securing  the  payment  of 
the  said  annuities,  or  either  of  them,  if  the  grantors 
should  make  default  in  payment  of  either  of  them.  On 
Anderson  v  Martindale  being  there  cited,  Bayley  J. 
said(i),  the  covenant  in  that  case  was  to  pay  one 
annuity  to  one  of  the  two  covenantees ;  and  consequently 
the  party  suing  had  no  separate  interest  of  his  own. 
But  Anderson  v.  Martindale  is  a  stronger  authority 
than  is  here  requisite.     There,  a  covenant  to  and  with 

(a)  1  East,  497,  2  Saund.  11.  notis,  1  Saand.  154.  noUs. 
(6)  5  D.  &  R.  109, 3  B.  &  Cr.  256.  See  also  SoutheoU  ▼.  Hiure,  3  Taunt. 
87;  Scftft  ▼.  Godmn,  1  B.&  P.  67,CBr.  £c  B.  333,  and  3  M.  &  S.  308. 
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1834.       demption  to  either,  the  annuity  would  be  at  an  end. 
\^'^^      Both   these    circumstances    confirm    the   defendant's 

Lane 

V,  position,  that  this  annuity  was  treated  as  one  and  single.] 

DaINK  WATER. 

Cur.  adv.  vulU 


The  judgment  of  the  court  was  now  delivered  by 

Parke  B. — who,  after  stating  the  pleadings  and  the 
verdict,  continued  thus : — Upon  this  record  three  ob- 
jections were  made. 

First,  that  notwithstanding  the  finding  on  the  second 
issue,  the  replication  admitted  a  sufficient  part  of  the 
plea  to  bar  the  action  ;  and  therefore  that  the  defend- 
ant was  entitled  to  judgment  non  obstante  veredicto. 

Secondly,  that  if  this  was  not  so,  there  was  an  im- 
material issue ;  and, 

Thirdly,  that  the  action  could  not  be  brought  by  this 
plaintiff  alone,  and  therefore  the  judgment  ought  to  be 
arrested. 

The  last  objection  is  in  the  opinion  of  the  court  well 
founded,  and  it  is  therefore  unnecessary  to  give  any 
opinion  on  the  others,  though  we  have  no  difficulty  in 
saying  that  they  would  not  have  prevailed. 

The  rule  is  clearly  established,  that  though  a  man 
covenants  with  two  or  more  persons,  using  words  which 
prim&  facie  ibport  a  joint  covenant,  yet  if  the  interest 
and  cause  of  action  of  each  of  the  covenantees  appears 
on  the  face  of  the  deed  to  be  several,  the  words  will  be 
taken  dbjunctively,  and  the  covenant  will  be  construed 
to  be  a^  several  covenant  with  each,  and  each  covenantee 
may  bring  an  action  for  his  particular  damage ;  Eccle- 
ston  V.  Clip8ham{d).  The  question  is,  whether  the 
interest  in  the  money  covenanted  to  be  paid  in  this  case 

(ff)  1  Saond.R.  b^  Wms.  154,  and  notes. 
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1834.       demption  to  either,  the  annuity  would  be  at  an  end. 
^^^^      Both   these    circumstances    confirm    the   defendant's 

Lane 

V,  position,  that  this  annuity  was  treated  as  one  and  single.] 

Dainkwater. 

Cur.  adv.  vulU 
The  judgment  of  the  court  was  now  delivered  by 

Parke  B. — who,  after  stating  the  pleadings  and  the 
verdict,  continued  thus : — Upon  this  record  three  ob- 
jections were  made. 

First,  that  notwithstanding  the  finding  on  the  second 
issue,  the  replication  admitted  a  sufficient  part  of  the 
plea  to  bar  the  action  ;  and  therefore  that  the  defend- 
ant was  entitled  to  judgment  non  obstante  veredicto. 

Secondly,  that  if  this  was  not  so,  there  was  an  im- 
material issue ;  and, 

Thirdly,  that  the  action  could  not  be  brought  by  this 
plaintiff  alone,  and  therefore  the  judgment  ought  to  be 
arrested. 

The  last  objection  is  in  the  opinion  of  the  court  well 
founded,  and  it  is  therefore  unnecessary  to  give  any 
opinion  on  the  others,  though  we  have  no  difficulty  in 
saying  that  they  would  not  have  prevailed. 

The  rule  is  clearly  established,  that  though  a  man 
covenants  with  two  or  more  persons,  using  words  which 
prim&  facie  ibport  a  joint  covenant,  yet  if  the  interest 
and  cause  of  action  of  each  of  the  covenantees  appears 
on  the  face  of  the  deed  to  be  several,  the  words  will  be 
taken  dbjunctively,  and  the  covenant  will  be  construed 
to  be  a^  several  covenant  with  each,  and  each  covenantee 
may  bring  an  action  for  his  particular  damage ;  Eccle- 
ston  V.  Clipsham(a).  The  question  is,  whether  the 
interest  in  the  money  covenanted  to  be  paid  in  this  case 

(a)  1  Sound.  R.  b^  Wms.  154,  and  notes. 
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18S4/        Ways,  in  the  parish  of  Edgbaston,   to   Easy  Row  in 
'^'^"v^       Birmingham,  and  for  otherwise  putting  the  said   act 

^^l^^  into  execution.  And  it  was  further  enacted,  that  the 
Harvett.  said  trustees  might,  and  they  were  thereby  authorized 
to  continue  all  or  any  of  the  toll-gates  and  toll-houses 
which  had  been  erected  in,  upon,  or  across  any  part  of 
the  said  road,  by  virtue  of  the  said  acts,  and  should  and 
^  might  erect  or  cause  to  be  erected  such  and  so  many 
other  toll-gates  and  toll-houses  in,  upon,  or  across  any 
part  of  the  said  road  by  this  act  directed  to  be  widened, 
varied,  improved,  or  kept  in  repair ;  and  also  such  and 
so  many  toll-gates  and  toll-houses  by  the  sides  of  the 
said  road,  and  in,  upon,  and  across  any  street,  lane,  or 
bye-way,  that  did  or  should  lead  into  or  out  of  the 
same,  as  they  the  said  trustees  should  think  proper  or 
expedient,  subject  to  such  restrictions  and  directions  as 
were  thereinafter  mentioned,  and  to  provide  the  said 
toll-houses  with  a  garden  and  proper  conveniences: 
Provided  nevertheless,  that  no  toll-gate  should  be 
erected  between  the  said  place  called  Five  Ways  and 
the  town  of  Birmingham.  It  was  further  enacted,  that 
it  should  be  lawful  for  the  said  trustees  and  their  col- 
lectors to  demand  and  take  the  tolls  and  duties  therein 
particularly  mentioned,  subject  to  the  restrictions  there- 
inaher  contained,  at  the  toll-gates  or  toll-bars,  or  side* 
bars  or  side-gates  already  erected  on  the  said  road,  by 
virtue  of  the  acts  thereby  repealed,  and  which  by  virtue 
of  the  now  reciting  act  should  be  continued  or  erected 
iipon  or  across  or  by  the  side  or  sides  of  the  said  road. 
And  after  directing  the  amount  of  the  tolls  and  the 
time  of  payment,  and  limiting  the  number  of  tolls  to  be 
taken  on  each  ^ay,  the  act  contained  a  section  declaring 
^certain  exemptions  fit>m  toll,  as  carriages  convejring 
materials,  the  king's  mails,  his  majesty's  troops,  persons 
going  to  places  of  worship,  or  attending  funerals,  &c. : 
land  at  the  close  of  that  section  was  the  following 
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proTiso:   ^'Provided  ahrajrsi  that  no  tolls  shall  be       18S4v 
demanded  or  taken  for  any  horse,  cattle,  or  other 
beasts  which  shall  not  go  or  pass  more  than  100  yards 
on  the  said  road-** 

In  pursuance  of  the  powers  of  the  above  act,  the 
trustees  continued  a  toll-gate  previously  erected  at  the 
five  Ways,  in  the  parish  of  Edgbaston,  and  within 
about  two  yards  of  the  boundary  line  between  that 
parish  and  the  town  of  Birmingham,  one  of  the  termini 
of  the  said  road.    And  until  the  passing  of  the  act  next 
hereinafter  mentioned,  they  repaired  the  turnpike  road 
not  only  from  JBlackdoum  Pool  to  the  said  gate  at  the ' 
^re  Ways,  but  ako  from  the  said  gate  to  Easy  Row 
m  the  town  of  Birmingham.    The  road  between  the 
sud  gate  and  Easy  Bow  is  about  three  quarters  of  a 
mile  long- 
By  an  act  9  Geo.  4.  intituled  **  An  act  for  better 
paving,  lighting,  watching,  cleansing,  and  otherwise 
knproving  the  town  of  Birmingham  in  the  county  of 
Warwidi,  and  for  regulating  the  police  and  markets  of 
the  said  town,"  after  repealing  a  prior  act  for  the  same 
purposes,  certain  persons  therein  named  are  apppinted 
commissioners  for  paving  and  repairing  the  highways  of 
Birmxngham,  and  for  the  other  purposes  mentioned  in 
the  title  of  the  act ;  and  they  are  authorized  to  raise 
money  to  direct  and  to  carry  the  act  into  execution  by 
rates  and  assessments  on  the  inhabitants  of  the  town* 
By  this  act  it  is  enacted,  that  it  should  not  be  lawful 
for  the  trustees  of  any  turnpike  road  to  repair  any  part 
of  such  road  which  should  lie  or  be  situate  within  the 
town  of  Birmingham,  but  so  much  and  such  part  of 
every  turnpike  road  as  should  be  situate  within  the  said 
town  dbould  be  from  thenceforth  made  and  maintained 
by  the  said  commissioners  thereby  appointed. 

Since  the  passing  of  the  last-mentioned  act,  the  tru8« 
tees  of  the  Hagley  turnpike  road  appointed  under  the 
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V.    • 


18S4.  ^^  ^^  ^  ^^^  ^*  bave  ceaaed  to  repair  the  road 
between  the  Five  Ways  and  Easy  JRpw,  beings  aa  above- 
mentioned^  about  three  quarters  of  a  milelong,  becauaa 
Harvstt.  it  is  in  the  town  of  Birmingham.  The  commission^ra 
of  the  Birmingham  street  act  9  Geo.  4.  above-men- 
tionedy  have  repaired,  and  do  now  repair  the  said  road 
up  to  the  Five  Ways,  and  to  within  two  yards  of  tfa^ 
said  turnpike  gate. 

At  the  time  of  passing  the  said  last-mentioned  actj 
the  toils  of  the  said  turnpike  road,  including  the  part 
ID  question,  had  been  and  were  then  leased  out  by  tlie 
said  trustees,  and  the  moneys  which  had  been  borrowed 
or  bec^mie  due  and  owing  on  the  credit  of  the  said 
tolls,  as  well  those  which  became  due  and  owing  undev 
the  present  turnpike  act,  as  those  for  the  repayment  of 
which  the  new  tolls  granted  by  the  said  act  (58  Geo.  3#) 
were  made  subject  and  liable,  were  not  nor  are  they  yet 
paid  <^.  The  sum  of  7000/.  was  then  and  still  is  du^ 
on  the  credit  of  the  tc^.  Part  of  the  said  70(XML  was 
expended  in  the  purchase  of  land,  which  was  wanted 
and  used  for  the  purpose  of  widening  that  part  of  the 
said  road  which  lies  between  the  limits  of  the  town  of 
Birw^ingham,  and  die  trustees  are  now  further  liable  to 
the  annual  payment  of  11/.  16f.  3df.,  which  sum  waa 
awarded  to  be  paid  annually  by  the  said  trustees  to  one 
Jt»  S.  Shey  or  his  representative,  during  the  con- 
tinuance of  a  certain  building  lease  then  held  by  the 
said  i2.  S^  Shey  as  a  compensation  for  his  interest  as 
lessee  in  certain  building  land  al&o  required  and  taken 
for  widening  the  same  part  of  the  road  between  the 
Fite  Ways  gate  and  £asy  Row.  If  die  tolls  now  paid 
at  the  Five  Ways  toll  gate  by  persons  claiming  exempt 
tion  under  the  said  9  Geo.  4.  were  taken  away»  the 
toUs  received  on  the  said  turnpike  road  would  be 
diminished^  and  the  securities  pf  peMODS  to 
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I834f.  withdrawn  front  the  operation  pf  stat  58  Geo.  3.  by  the 
Birmingham  imprpvepient  act  stat.  9  Geo.  4.^  toll  is  no 
|pQger  payatile  unfler  the  first-mentioned  act  in  respect 
of  passing,  over  it.  Fo^  the  burden  of  maintaining  that 
portion  of  jthe  whole. road  described  in  58  Geo.  S,,  viz. 
^m  Blqkfidown  Ppol  in  the  parish  of  Haglei/f  to  Bir-- 
minghan^'m  the  ccHinty  of  Warwick,  is  now  cast  on  the 
commissioners  appointed  und^  the  Birmingham  im- 
p^pvement  act  9  Geo.  4.  That  act  does  not  simply 
transfer ,  the  burden  of  repairing  this  portion  of  the  road 
to  themi  but  goes  on  to  enacts  '^  that  it  shall  not  be 
lawful  foi;  tl^  trustees  of  any  turnpike-road  to  repair 
imy  part  0|f  such  roads  as  lie  or  be  situate  within  the 
town  of  Birt^ingfyim"  That  enactment  distinguishes 
this  case  from  Pope  v.  Langworthy  (a)  and  Bussey  v. 
Storey  {b).  In  the  flatter  case  a  cart  bad  passed  over 
more  than  100  yards  of  a  road,  if  a  part  which  the 
county  were  liable  to  repair,  as  being  within  300  feet  of 
a  county  bridge  (c)  were  included,  but  less  than  100 
yards  if  that  part  were  excluded.  It  was  said  that  as 
the  trustees  of  the  road  could  not  be  justified  in  re- 
pairing that  part  {d),  they  ought  not  to  demand  toll  for 
passing^  over  it.  Parke  J.  observed,  "  It  is  true  they 
are  not  likely  to  be  called  upon  to  do  so,  because  the 
county  is  in  general  provided  with  an  ample  fund  to 
jfrilfil  its  obligations  to  repair  fully  and  effectually ;  but 
if  the  reverse  should  happen  to  be  the  case,  and  the 
public  exijrency  should  require  it,  we  do  not  know  that 
tb^  trustees  niight  not  expend  money  in  repairing  this 

t  

part  of  the  road."  Here  the  trustees  who  had  power 
to  raise  the  tolls  under  58  Geo.  3.,  and  were  also  liable 
^  repair  the  whole  road  from  Blakedown  Pool  to  Easy 
Row^djte  expressly  prohibited  by  9  Geo.if.  from  re- 
pairing that  part  of  the  road  which  lies  between  Five 

(a)  5  B.  &  Adol.  966.  bat  see  pctt,  65.  (6)  4  B.  &  Adol.  98. 

(c)  nif.8.c5.s.9.  (d)  52  G.  3.  c  110. 9. 5. 
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Wi^  and  JEasy  Row.  Then  as  tbeir  duty'  of  repairing        1^^ 

»  DO  longer  commensurate  with  the  burden  imposed  by      ^^'^'^^ 

Phipson 

wiyof  toD,  it  cannot  longer  remain  j^ayable.    The  toll  9. 

snposed  in  1818  was  only  a  compensation  for  the  repairs  Harvett. 
of  die  whole  line ;  if  it  can  still  be  taken,  the  trustees 
wiD  be  entitled  to  the  \i^hoIe  toll  for  repairing  a  part 
only,  and  the  repair  of  the  road  between  the  Five 
Wajf$and  JEasy  Row  will  be  twice  paid  fbr'by  pas- 
teogers.    Those  who  seek  to  impose  a  burden  on  the 

I 

public  must  show  that  plain  and  unambiguous  language 
has  been  used;  Con^ny  of  Proprietors  cf  the  Leeds  and 
Liverpool  Canal  v.  Hustler  (a).     [Pai'ke  B.  Certainly ; 
and  language  of  that  description  is  here  found  iii  58 
Geo.  3.  Alderson  B.  Suppo^  a  road  to  lead^to  a  ford, 
and  through  the  ford  to  the  other  side,  and  from  thence 
fivtfaer  on,  if  the  county  built  a  bridge  and  repaired 
900  feet  of  the  road  on  each  nde,  you  contend  that 
Bussey  v.  Storey  would  not  apply,  and  that  the  trustees 
eould  not  take  toll  in  respect  of  those  parts  of  the  iroad.] 
In  Bussey  v.  Storey  the  trustees  were  not  as  in  this 
case  prohibited  from  repairing  the  part  of  the  road  in 
question.     [Parke  B.    The  question  is,  whether  the 
act  9  Geo.  4f.  operates  to  take  that  part  of  the  road 
which  is  now  in  Birmingham  (viz.  between  Five  Ways 
and  Fasy  Row)  altogether  out  of  the  jurisdiction  of  the 
trustees,  so  as  no  longer  to  form  part  of  the  old  road, 
or  whether  it  merely  exonerates  them  from  obligation 
to  repair  that  part.  Alderson  B.  If  tiie  part  in  question 
is  no  longer  parcel  of  the  old  road,  but  is  part  of  Bir- 
mngkam^  the  plaintiff  did  not  go  over  100  yards  of  the 
aiuf,  riz.  the   old  Hagley  road(2}).]      Toll  thorough 
exists  at  common  law  by  prescription ;  and  as  such, 
requires  consideration,  viz.  a  benefit  corresponding  with 

(M)i  B.kCt.  4«5- 

(*)  See  3  {r.  4i.  c.  Itf  •  »•  Sf .« general  tampike  act. 
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1^84.  tfa«  barden.  Then  how  can  toll  be  dmied  for  ttiis 
portion  of  the  road  ?  Turnpike  toll  is  a  statutable  uA 
tborotigh.  The  legislature  did  not  grant  the  whole  toH 
Ibr  less  than  the  i>epafar  of  the  whole  road.  The  fpritt^ 
dpie  of  exempting  those  from  toll  who  do  not  travel  moire 
than  100  yards  on  the  road,  is,  that  the  party  is  taken  tiot 
to  have  had  the  benefit  of  it,  and  de  mininds  non  enmt 
lex.  [Bottand  B.  The  HagUy  trustees  were  bmrdened 
whb  debt  in  respect  of  this  very  portion  of  road. 
Owmey  B.  Permanent  public  benefit  arose  from  Hie 
porcfaase  of  land  for  widening  the  road  between  the 
termini  in  question.  Pcuthe  B.  That  is  strong  to  show 
that  the  legislature  did  not  by  9  Oeo.  4*  intend  to  wHIk 
draw  this  spot  from  the  trustees  appcnnted  by  56  OeO. 
9.  Bolldnd  B*  A  traveller  entering  Btrmtngham  from 
the  Hoffley  road  pays  rodd  toll  ody,  though  a  residciit 
hi  Birmingham  leaving  that  place  pays  the  paving  rale 
also*  Aldenan  B.  The  prohibitory  obose  in  die  act 
9  Geo.  4.  might  mean  that  the  trustees  shoald  not 
interfere  with  the  particnliir  mode  of  repair  by  pitching 
and  flaggingi  provided  by  that  act«] 

Quest  for  the  defendant.  It  is  assutoed  fat  the 
plaintiff  that  the  repair  of  the  road  is  the  eonsideration 
for  the  tolls;  but  they  are  held  to  be  merifly  a  fund  in 
ifid  of  the  original  obUgation  to  repair  imposed  on  the 
districts  in  which  the  roads  lie.  In  Bnteey  v«  Storey  (i^ 
Parhe  J.  says^  ^*  It  is  a  ilnslake  to  suppose,  as  was  urged 
in  argument,  that  the  object  of  thu  and  other  turnpike 
acts  is  to  relieve  parishes  and  townships  frotti  ibe 
burd^i  of  repairing  the  highways*  Their  ol^ect  b  to 
improve  the  roads  for  the  general  benefit  of  the  puUie, 
by  imposing  a  pecuniary  tax  in  addition  to  the  means 
already  provided  by  law  for  that  purpose.  The  obli- 
gation to  maintain  all  public  roads,  with  the  exception 
of  those  which  are  to  be  repaired  ratione  tenurs  or 
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HM  Ir^eri'  leated  out  by  the  trustees,  anid'that.T^OCKy. 
i^«  ineaii  the  ciredit  of  the  tolls.  Then  the  leff^ 
Kit^e  n^ver  cbiild  have  contemplated  the  taking  ayeray 
dAkvisTT.  iHiy  'pilrt  of  the  security  of  those  persons  who  had 
adv&iiced  mon^y  iii  the 'manner  ihade  legal  by  58  G.  S. 
ttptfti  iJhe  seciu4ty  of  ihe  whoTe  tolls  of  the  turnpike- 
rbadV  The  lessees  ot"  the  tolls  would  be  liable  to 
aiMdhs  by  every  person  of  whom  they  had  tia^en  tolla^ 
ifihey'weire  thus  aboUshed  by9  Geo,  4.  Had  it  been 
iheant  to  repeal  56  Cfeo.  3.  pro  tanto,  lai^uage  clearly 
di^dotitag  that  intention  woul^d  have  been  us^d  {  and4t 
wotdd  hot  have  been  left  to  follow  as  a  remotp  ani^  imp^Of 
bable  cohs^iience  from  an  obscure  clause  ii^  a  local  ^ct, 

oT  which  the  trustees  and  parties 'intere^4  1^4. rfio 
notice.  The  maxiniy  leges  ppsteriores  priores^  ^b^jii^gf^t^  • 
nm^t  be  cau^ously  applied.  Viner^in  \m^A\migoi'^^ 
tit.  Statutes  {a),  says  of  it^  ''  l!'hi8  ia  a  tri^e  ryle ;  b^lt  i^^ 
peals  by  implication  are  things  disiavoi|re(|,by,th^  l^w  ;* 
never  allowed  of  but  where  the  repugnancy  ia^pja^tai^d 
unavoidable,  fo^r  these  repeals  carry  qjp^g  ^ith-th^pi^a 
tacit*  reflection  on  the  legislature^  tha^  t^iey,  should 
ignorantly  and  without  knowing  it  make  one  act  le^ 
pugnant  to  and  incon;»istent  with  another."  But.thfif^ 
statutes  are  not  repugnant.  The  inhabit|uit&^oC,7th« 
town  have ^  by  their  own  act^  and  fi)r  their  omi.|mr* 
poses,  taken  on  them^lves  the  repairs  of  a  «c^tjaii^  part 
of  thp  rofid  ^itui^te  witbii^  the  HagJ^u  tru^t^to  wl^ch  tlie 
trustees  would  otheipvise^  liable,:  J{;^  4b^t  would  not 
divest  them  of,tt|eir  j^vipus  right  :tQ.,toU.- ...  «.    '^'*  :i 

PAfiKE  1di*—l  am  ,9^. opinion  that  the-*  d^Ggodaiiit  is 
entitled  to^our  judgknept.  Tins  is  an  action  bought 
by  the  plaintiff  to  recover  money  paid  by  him  under  a 
sort  of  duress  for  toU»  aiyl  the  question  is,  wbethor  he 

(a)  (E.  6.)  pi.  13f . 
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is  liable  to  pay  it  or  not  ?  aod  I  am  of  opinion  that  he       l/SS^ 
is*     The  first  act  to   be  consicjered  is  that  of  the 
58  Geo.  3.  which  repeals  former  acta,  consolidates  their 
pronsions,  and  imposes  tolls  as  an  auxiliary  fund  for 
keeping  the  road  in  repair.  Under  that  act  the  trustees 
were  empowered  in  unambiguous  language  to  place  a 
toO-gate  at  the  Five  Ways,  and  to  collect  toU  there 
from  parties  passing  more  than  a  hundred  yards  along 
the  road ;  so  that  the  plaintiff  not  being  within  any 
exemption,  was  bound  to  pay  toll^  for  travelling  over 
that  road.     The  whole  question  then  arises  on  the 
effect  of  the  subsequent  Birmingham  improvement  act 
9  Geo.  4.    That  statute  also  repeals  some  prior  acts, 
and  re-enacts  their  provisions.   A  section  of  it  provides 
^Aat  it  shall  not  be  lawful  for  the  trustees  of  imy  tum-> 
pO[e-road  to  repair  any  part  of  such  road  which  shall 
fie  or  be  situated  within  the  said  fown  of  Birmingham, 
but  that  so  much  and  such  part  of  every  turnpike-road 
u  shall  be  situate  within  the  said  town  shall  be  from 
dienceforth  made  and  mmntained  by  the  said  commis- 
tiooers.^    If  by  that  clause  it  was  intended  not  only  to 
impose  on  the  Birmingham  unprovement  commissioners 
the  burden  of  repairing  that  portion  of  the  Hagley 
turnpike-road,  but  to  withdraw  it  from  the  jurisdiction 
of  the  trustees  appointed  under  58  Geo,  3.,  then  un- 
Jknbtedly  the  plaintiff  is  entitled  to  our  judgment,  as 
he  would  not  have  passed  over  100  yards  of  the  turn- 
pike-road.     But  looking  at  the  context  of  the  Bir^ 
mmgkam  improvement  act  9  Geo.  4.,  it  appears  to  me 
diat  we  cannot  consider  the  intention  of  the  legislature 
to  have  been  to  withdraw  thb  portion  of  the  road  fr^m 
the  jurisdiction  of  the  Hagley  trustees  fbr  any  but  the 
particular  purpose  of  repairs.    The  object  of  the  pre- 
noos  clauses  of  the  act  seems  to  have  been,  that  the 
several  streets  of  Birmingham  should  be  paved  and  the 
^ways  made  on  one  plan,  with  which  the  road  trustees 
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iwarp  W  be  previelited  from  interfering.  :  Th^  rOad  trus- 
.  tees- were  ;tberie&£e  prohibited  from  repairing  tbis  part 
of  tbe  noad  j^laiced  uader  ibeir  jurisdiction  by  58  Geo^  3., 
in  xirder :  to  preMeoit  tbain  interfering  with  th^  plaa  adppt- 
ed  by  the  Birmingham  street  Com^^^ioi^^rf/qrtb^t  pur- 
pose.    Being  thus  enabled  to  put  a  limited  construction 
4fm,tbe.;.cUu9di,;9^e.]9«e  bi(^undito  flo  9f,^#  #^iq<¥l*rary 
fCOQstouctiMii;  ^pirfd  ^^ficmslji  ii^Hri9j[it;^^.c.p^rapps;,ip^o 
;advano9d  jtheir;jmo»ey  f^  ^^.i^^^^ii^^n^l  .tl^q.  toUs- 
The  ca^^  ,^T(^cm\v  jftjsemble^  tbat  of  Pope  y,  Lcmg- 
xvmthyX'^y  i^hich  it  was.  ^^ttempted  to  distinguish  firom 
(iJ3«e«s^«.v.  Stffrfiy  (i)  pu  ai'gToywl,  vqiy  similar  to  .tkat 
I  token  loaJbeMf  oft  tti^  pre^f^f^  plaintiff*   Qn  the  ^tptbo- 
^Hy jt^f 'both  tt^i^^  risaac^i.  aod  fpi:  the  sreaaans  I  have 
giivpp,  ](<  am  of  opiniou  that  the  particular  part  of  the 
jSo|ul<  in .  question  oojp^tinued  viUiin  the  jurUdiction  of 
the  trustees  for  the  purpose  of  taking  tcdls,  and  that 
Ijhe  defendant  is  entitled  to  judgment.. 


.  BoLLAKD  B« — I  should  have  contented  myself  with 
t^ncurring  with  the  judgmei^  just  delivered/ had  not 

}.the  public  importance  of  the  case  pr<mipted  me  to  state 
the  grounds  of  my  opinion.    The  act  9  Oep<  4.  d^es 

,  itot  in  dl^linct  terms ;  repeal  any  part  of  58  Q^o^  ^,|  by 
which  toHA.are  or  m^y  be  imposed  by ,thp  turnpike 

o jtrwstepast  but  seeks  to  .  exempt ^  from ' .their .  juriadic- 
\iioa  avpartjicuJiMr  piurt  ^  the  loacjL,    iiookingifqwejirer 

..At^Ahe.apt  9  Qeo.  4.,  and  at  the,  benefit  dfsnVe4 Jbj 
Ihftitpwa  q£,^»7wi^4^i»  from  the  ppwei,  ^hey.Jmve 
obtained  tO/pay<9  thi«  ^oadj  l^hjch  J^  nq^  f^„Ptr€t^aa 
^^fS^i^^^^Pii^di  in  ii  way  suitably  to  a  towPi  Afyt^- 

r  Jherine  itpjio^Qi  unilpvm  plan.  \^^\  one  hoord  of  manage- 
fro»pnt».!enw£hi  anppars  to  explain  the  inten^tion  of 
;(««^udiU)g  itfw  interfw^nce  plf-tbej  tuimpike  trwatei^. 
'!Notja  it  in^pqsisif  nt.  iprilh  that(€»actm9nt  ^lat  fh^^oQs 


(a)  5  B.  &  Adol.  466. 


(6)  4B.&'A^de«;'M. 
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impo&ed  by* 58  GW/3.  should  conttnne  to  be  paid;       ISM. 

for  great  expense  ha^  been  incurred  in  the  widening 

and  ftnproVirtg'  this  vei^  part  of  the  road,  from  which 

the  town  of'  EHrmingkain  and  the  public  reap  ad  van-     Harvitt. 

tage  eqinralc^nf  to  tb^  tolls. 


Phipsov 

V. 


'^J' 


Alderson  B.— ^I  am  of  the  same  opinion,  and  think 
that  the  construction'  of  section  88  of  the  9  Geo.  4. 
rinhild'be  limited  in*  the  maimer  stated.  By  68  Creo.  3. 
Ae  toB  Was  impofed*  on  the  phibtiff  by  express  and 
dear  Words ;  for  the'  thrfee^iiarters  of  a  mile  in  question, 
though  within  the  tomnot  Birmingham^  was  under  that 
act  part  of  tbe  Bdgley  turnpike-road.  Then  is  there  any 
diing  in  tbe  subsequent  act  which  interferes  with  the  dis- 
tinct words  by  which  the  toll  is  imposed  on  the  public 
by  the  first  act  ?  For  the  exemption  here  claimed  by 
die  plaintiff  is  not  as  an  inhabitant  of  Birmingham,  but 
on  behalf  of  the  public  at  large*  Now  no  part  of  the 
public  contributes  to  the  repairs  of  this  part  of  the 
road,  except  such  as  are  passengers  with  horses  &c., 
ibr  a  hundred  yards  along  the  Hagley  turnpike- 
road.  Then  did  the  act  9  Geo.  4.  intend  to  exempt 
the  public  at  large  from  contribution  to  these  tolls? 
Upon  that  question  I  agree  with  my  brother  Parhe 
that  that  act  took  away  from  the  turnpike  trustees 
the  power  of  interfering  with  the  particular  mode 
of  repair  which  might  be  adopted  by  the  Birming^ 
ham  commissioners  on  the  spot  in  question,  in 
Older  tiiat  there  might  not  be  two  clashing  jurisdic- 
tionsy  and  that  &e  repairs  might  be  executed  on  a 
ttiifonnf  system.  Then  the  case  falls  within  Bussey  v. 
Storey  and  Pope  v:  Langtcorthy,  where  it  was  held  that 
a  mere  exoneration  of  trustees  from  liability  to  repaii 
portions  of  a  road  would  not  prevent  them  from  being 
considered  parts  of  the  road  for  the  purposes  of  col- 
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GuRNEY  B.— Had  it  been  intended  that  that  part  of 
tlie  Hagley  toad  which  ii  ncm  n^ithin  ihe  t^^ii'St  ifHr- 
minykatn  should  no  lohgei*  bondritiri  j!rart"6f  tHat'^ifofed 
Ibt  any  purpose,  it  would  Have  bedti  so  ^xpi'fe'^ilV 
etiacted,  and  not  left  to  the  iliferetice  now  att^m^ted'tb 
be  raised .  But  the  answer  to  such  itiferetid^  isr itffoT*d\id 
by  considering  that  this  part  of  the  "road  hki  bd'en 
widened  and  imprdred' With  mohey  l6nt  on  the  s^corfty 
of  the  tolls'  imposed  under  the  'RagUy  aci:,  and'^ihiit/ 
the  construction'  Contended  for  Wbuld  fleprivfe  the 
lenders  of  a  great  part  of  that  security.      ' ' 


•  it* 


• '  1    > 


Jud^ent  for  the  defendant. 
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The  Company  pf  Proprietory  of  the  M^NMouTHaniiis 
Canal  Company  against  Harford  and  Others. 

Trespass  for     'T'RESPASS  for  breaking  and  entering,  ^n  1  at  Jar* 
entering  *mie  wMflry  1830,  and  On  divers  days  and  times^twO' 

close  called      closes  of  the  plaintiff,  to  wit,  one  close  called  the  Rail' 

the  Ruil-roadj 

and  one  other 

■close  torinerly  used  as  a  rail-road/  on  the  1st  January^  1830,  and  on  divers  other  dajs 

and  times,  and  for  tearing  up  the  roads  and  converting  the  materials.  ' 

The  third  f^ea  was,  that  the  closes  in  which  &Cv,  were  made  and  maintained' bf 
the  plaintifiis  as  part  of  a  railway  under  a  local  act,  and  were  and  are  used  as  a  pare 
•of  such  railway  under  that  act ;  and  that  plaintiffs  were  possessed  of  the  closes  in 
vwhich  &c.,  without  having  taken  from  the  owners  of  the  fee  any  conveyance  of  the' 
freehold  interest  therein.  That  several  persons  named  were  seised  in  their  demeshe 
as  of  fee  in  the  closes  next  adjoining  the  doses  in  which  te.,  on  either  side;  that 
those  adjoining.closee  contained  valuable  minerals,  which  could  only  be  Conveniently 
carried  by  means  of  a  rail-road  across  the  locus  in  quo.  The  plea  then  justified'  the 
trespasses  as  committed  by  the  defendants  as  servants  of  the  owners  of  the  f ele,  l^r 
the  purpose  of  carrying  minerals  dug  on  one  side  of  the  rail-road  to  the  other,  by 
means  of  another  rail-road,  and  for  the  necessary  and  more  convenient  use  and  oc- 
.cupatioo  of  the  isaid  closes  for  the  said  purposes,  lieplication,  de  injuria  absqae 
residue  cause,  having  Brst  protested  tlie  seisin  of  the  alleged  owners  in  fee. 

The  14th  pleU  stated,  that  for  twenty  years  next  before  the  commencement  of  the 
«uit,  the  occupiefs  of  the  closes  adjoining  the  locus  in  quo  had  cf  right  andwkkmtt 
nUrrvptUm  used  and  been  accustomed  to  use  the  privilege  and  easement  of  passing 
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Toad^  luid  th?  9^her  close  abutting  &c. ;  And  whicb  said        l^C" 
kst-mentioBed  close  was  formerly  used  as  a  rail-road  o»      ^^-^^^ 
railw^,  and  damaging  the  earth  and  soil  of  the  said  ^hire  cTnTl 
doses  respectivelyy  luad  tearing  up  the  roads  &a,  and     c:^m»*awy. 
conrerling  and  disposing  of  the  materials.     Second  ^     Hartoro 
count,  de  bonis  asportatis.  ^*^  Others. 

Pleas:  fi^t^  not  guilty.  Secondly,  liberum  tene^ 
mentuvo^  T)urdly>  ^at  the  closes  in  which  &c.  were 
and  ar^^  f^eirtain  closes  madei  and  maintained  by  the 
plaintiffs  as  part  of  a  railwfiy^  Wider  the  pr9visions^ 
of  a  certain  act  of  parliament  made  in  S2  Geo.  3., 
for  maljLinj  and  ^main^u^uupgai  navigable  cut  or  canal 
from  &c.,  and  a  collateral  cut  or  canal  from  &c., 
and  for  making  and  maintaining  railways  or  stone 
loads  from  such  cuts-^MT  eatials  lo  several  iron-works 
or  mines  in  the  counties  of  Monmouth  or  Breck- 
nocky  and  that  the  said  closes  in  which  &c.,  then  and 
there  femysd' M^^wet^  i  part  krid'u^  as  such  railway 

tod repftsiing ^ux^'fnditbe  JajrinKdowB  rail-roadB  dcroeft  che  plaintiitfsl rail-road .  The 
peplkation  to  the  third  ple^  traversed  the  user  as  oTrkht  and  without  interruption. 
Neirftseij^hmeiir,  (bdt  cHe  trespasses  Were  committed  with  other  and  different  purpos<^ 
kc    i^d^^q^^.def^uHithefAOfi.  !•  . 

The  particulars  o(  the  plaintiffs*  demand  were  for  trespasses  committed  b^  the 
defendants  in  April  and  ilioy  1830,  in  '*  a  close  which  now  is  or  heretofore  was'ft 
rail  or  uam-ro«d|**  and  destroying  the  plates  of  the  sante,  and  putcrrtg  down  others. 
It  was  proved  that  in>  Fekruary  IQ29,  the  defendants  took  up  some  of  the  plates  of 
theplainr}&*  raiUroad,  and  diverted  the  course  of  a  part,  carrying;  it  in  a  new  liiie 
over  their  awn  f^roand,  and  then  made  a  rail-mod  crosstnc;  the  site- of  the  old  and 
alio  the  »e«  rail-foad  :— lield,  that  the  particulars  pointed  to  the  old  rail-road^  and 


Ob  iJscii  tbird  isene  the  plaintiiis  p^ave  evidence  to  prove  that  ivr  ^onFtructinj;  the 
croM  nuirroad  the  defendaots  had  in  view  an  ulterior  r>bject,  and  nut  merely  the 
neemisuy  aod  convenient  occupation  of  their  closes  on  eit^ier  side  the  locos  ih  quo 
(the  piaiaiiflb*  nu^-road.)  The  defendants  called  witnesses  to  prove  the  contrary.  The 
jedfje  difecSed  tbejery  that  the  question  was,  whether  the  crOss  rail-road  was  made 
bool  &dt9  for  the  iDore  necessary  and  convenient  occupation  of  the  defendants' 
dotesi  or  for  some  ukecior  object  ?•    Ueldf  that  he  was  right. 

On  the  14th  issoe,  whether  the  defendants  bad  for  twenty  years  as  of  rifi;ht,  and 
without  interruption,  used  aod  enjoyed  the  easement  of  passing  acrtos  the  locos  in 
quo  (the  piaiotiA'  rail^road)  in  the  manner  stated  in  tht  plea : — Held,  that  the 
deieadaats  were  bound  to  sliow  an  uninterrnpted  enjoyment  as  of  right  during  that 
ftnod^mod  tktJL  the  plaintiffii  might  prove  the  defervdants'  applications  to  them 
doriog  the  twenty  ^ears  for  leave  to  cross  their  rail-road,  without  specially  replying 
Mcfa  licence  §o  granted  under  the  eighth  section  of  3  &  4  W'UL  4.  c.  7 1 . 
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under  atnd  by  virtue  of  the  said  act-6f  |>arlitunentf  and 
of  certain  other  &ct8  of  pariiatnent  &C^  (fbri^Xfii^riding. 
8hibe*Canal  ^^^  road)  and  for  aiid  at  the  said  times  ti^hen  S^c^-the? 
plaintiffs  were  in  possession  of  the  said  several  closeB* 
in  which  &c'.,  without  leaving  at  any  time  obtained-  or 
talen  irom  the  persoVi  or  pen^ns  who  were  or  are 
thereof  seiaed* as  of  fee,  or  otherwise  entitled 'tliei^to^^ 
arty  donveyattce  of  tlie  fi^eehotd  eiM^ite  or  interest  iurf* 
such  person  or  persons :  and  the'^lrid  dofenidanta  say^ 
that  before  the  several  dmes  when  &c«i  oertain  pei«efa8» 
to  wit,  Richard  Summers  Harjbrd,  John  Hdrford,  and 
William  Weaver  Davi^^  'wete  and  still  are  seised  in 
their  demesne  as  of  fee,  of  and  4n  certain,  to  wit,  80 
closes,  next  adjoining  the  said  closes  in  whieh  &c.,  on 
one  side  &c.,  and  20  other  closes  next-  adjoining  &c., 
on  the  other  side  ;  and  that  before  and  at  the  time  of 
the  passing  of  the  said  acts  of  parliament,  and  befbpre 
and  at  the  said  several  times  &c.k  when  &o.,  the  said 
closes  so  adjoining  &c.  were  closes  cohtainiDg  large 
quantities  of  minerals  of  a  valuable  nature,  and  wetie 
chiefly  valuable  on  that  account ;  and  the  owners  and 
occupiers  thereof  were  and  are  iii  the  habit  of  diggikig. 
and  obtaining  therefrom  divers  large  qvanttties  of 
minerals,  and  that  it  was  and  is  usual  and  proper  in  that 
part  of  the  country  where  the  said  several  closes  were 
and  are  situate,  to  carry^  and  convey  such  minerals  in 
tram-carts,  and  in  and  along  this  tram-toad  constructed 
for  that  pupose;  and  tliat  the  same  could  not  loon- 
veniently  and  |iroperly  be  carried  oi  conveyed =ia«iigr 
other  manner,  nor  could  such  closes  so  resjpeotvvdy 
adjoining  be  otherwise  conveniently  occupied;  aUd 
thereupon  beibre  and  at  &c.,  it  became  and  waa  neces- 
sary, reasonable,  and  proper  that  the  said  JR.  S.  H^J,JE[^^ 
and  W.  W.  />.,  should  make  and  etect  certain  tram* 
roads  aaross  the  said  closes  in  which  &c.>  in  difierent 
parts  thereof,  for  the  purposes  of  carrying  and  con- 
veying from  their  said  closes  on  one  side  tliereof  to  their 
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midosen  on!  tfae  ether  Ade  thereof,  miqer^la  4w  ^^4  .      ^^^i 
gonei-hf  Ihtftn fixto  weh  tfceir  Baidclp&e;^^ r^nd  for the^   ^^^^^^^^^ 
oeotescry.  and-ixMwe  convenietit  occupation  and  uae  qf  isHriteCiiiliV' 
their  ^d^aerer^  ido«es  tespeetivdy  ^r  tb^,  ^Mpi^^.    ^*^'f^) 
poKs;  whetefore  the  aaid  defendants)  ps.  sencants  and  ,   IlARFbkD^ 
bjr  4©  comwaad  of  the  f  aid  Jt^Sr^f  J„H.,j^,  *"*f^??*f* 
Wj  W^  iD«  At^&c^  for  <h»'  pufpoae '  of  making  thf  saidf  i 
triBHRMub  aorosft  the  Mad  4!los^ in  which  &c^  hrok^. 
aod«ntec0Ar&o«,  ainid  majde'aeross  th^  a^n^  such  tfi^n^r/r 
roida  forthe  purposes  albrea^,  ffrofH; th(Q  said^qlpi^^t 
of  the  aaid  JR.  S*' J7.>  X  JETli,  and  iF,  TT.  D./^n  pne,, 
tide  of  the  aaid  closest  in  which  &c^  (0  their  said  closes) 
OB  the  other  aide  thereof.   And  the  defendaatSi  as  suph^ , 
•erfaota  aiid  bj  such  oomfnand^  at  the  said  thnes  whea  . 
ftCi^vsed  the  said  tram-toads'ao  by  them  madet  '^^ 
orrjing  and  conveying  in  tram-ciurts  from  and  to  such 
respectife  cloaes  of  the   said  R.  S.  H.,  J.  H.^  andlt 
W.  W.  D.,  divera  minerals  their  property,  and  by  thom,; 
dag  and  gained  from  »6tch  the  said  closes  respectively  fj 
ind  in  ao  doingt  the  said  defendants,  at  the  said  time^  . 
when  &c^   necessarily  and  unavoidably,  with  feet  ,i|l , 
vaUng,  a  little  trod  down,  trampled  upon,  consunied,, . 
and  ipoifed  the  giast  of  the  plainfifTs'  growing  on  their 
ttid'doaeai  in;  wfai^'>&Ck,i: and. tore  up,i  subvertedn 
daBBged$«jind  spoiled  .Uie  earth  and  soil  of  the  saidi, 
doMS  iu'  'whiicli  &o/,  and  tore  up,  prostrated,  and 
dfrikDyted  ««small  part  of  •  the  said  roads  and  paths  of  1 
die  plalntiflh^  and  the  materials  thereof  coming,  to  wit^.: 
tbcf-said-iroflriBirti^-  and- rubbish,  ia  the  >  first  conut^ 
meotidfied  VI  that'btiialf,  and':  the  said  goods  anil 
ckattek'  in  ■  tbo  «eednd  comrt  seized,  took,  and  carried 
to  a  smdl  and  convenidnt'  distancd^  and  there  left  tbd: 
wi^  for  tb^  tee  of  the  ^^laintiffa,  and  also  then  and 
dwre  cut,  dog,  and  niade,  in  and  upon  the  closeis  in* 
^dndi^At.,  the  eaiil  excavations,  and  the  said  roads  and 
pAi  10  alfegied  *  to  have  been  cut,  dug,  and  mnde'l^i 
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18S4.       thl^m ;  aind  ehe  d^fendaiyts,  as  such  ^erTants  and  by 

u7Z^      Buci'idiritiihhd;  oh  'thfeafe  ^dtCttrfdnd,  didifor  the  par- 

sBiiiE  Caval  poses  aforesaid, 'lilso  theB^'^hd' there  ^nelsessynly  |MKky 

Company    ^^acecl,  and  laid,  and  i^aiis^d   M  be  pik, -placed, lond 

l^kFokp     I^id  irr  and  upto  part  o'f'the  blMesi4n^iiirfii^«ftD.>die 

\kktW  M^ntJ(Vi^d;  'the  stiine'-b^g  toaveriab!  nidcessaqy 

;i!rid,  plMjier  fb^'  making  idiich  ti^atrii^6adfif  :^  ^iftdde  actois 

'the'd6be^in^ib1^t^c.;i&nd1illere  kept  md  contmiMd 

the  ^toie'fVotn  tli^tice  iiUh^to/iM  tbie  defendailts  kw- 

fUlly'tfaighl;  fbr  tb^  can^e  aforesaid," doinj^  na  umw- 

cessary  damage  to  the*  said  plaih tiffs,'  bnd-thef  use  bmd 

etijoyiiient  of  the  said  cldis^i^  ih  ^ich  &Cw  for  the  par- 

'poses  of  W  Hilti^ay  undl^^  the  i^aid  'acts  *^pariiaina)t» 

iiot  ^^In^  tHei'^by  trihdered  6t  dbeftrw^ ;  verifioadoD. 

;''   The  ftAiTth,  fifth,  sktbj'afhd  *e^enth  pleatp  itere 

'"suhil^t^  t6  this  thiVd^in''^ub!d;atieey  btfi  iranri^)dQ  Ike 

'^^dde  of  stating 'the  pnrpo^s'for  which' the  way^ibis 

'clahtiedl    THy'd^hth  jileii  daitnetf  a  way  siniilar'/to 

tiiat  claimed  m 'l%fei^BTl  plea;  by  virtJae  af  a-rcter- 

vation  in  a  gfaiit  of  the*  loetis  iii  quo  madie  %  4ine 

Glover  to  the  plaintifK.    Tbi^  plea  i>eoattic  'inm^atoriel. 

'  The  ninth,  tenth,  lind  eleventh  pleas  resetaUed  tiie 

'dghth,  dtllming  the  Way  in  lik^  manner  forLTadbus 

other  purposes.     The  twelfth  p)ea(  (wa»  ofa  grant  of  the 

way  (by  to^t  deed)  fronk  the  plaintiffs  tQ  durtain-  peraens 

under  whom  the  defendants  justified.    The  thirteenth 

'plea  was  similar,  stsNing  th^  way  to ^ be  for  the  caon* 

venient  6ccnpatibn  of  the  adjoining  lands.  <    'i  . 

The  fourteeMh  plea  stated,  that  foir  twenty^ycbra  and 
np Wards  next  before  the  comniencdmentof  thia  stn^'and 
liefore  either  of  the  said  times  when  &c.,  the  occuiners 
for  the  time  being  of  certain,  to  wit,  twenty  closea;  ad- 
joining the  closes  in  which  &c.,  on  one  side  thereof,  being 
also  the  occupiers  of  divers,  to  wit,  twenty  other  doses, 
adjoining  to  and  on  the  other  side  of  the  clostt  in 
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MDi  iiiod/dnd>Ai»Yi^ih^Qii.'U$e<i^4  ^cii^pfi^^  to  bi^jre     v>v^o^ 
ami  n9^^n^,o{  i^%  dwing  that,  tiwei  ^  At.the.s^ifl  ^^^^^|?2 
Ime^.vtep.ifi^.,  .were  ^Ptitl^d  (p.,h9Xe'ao^  ^^-  \^     t^upAi^ 

pirt»'Aei^fi:f»ifi^o^r|b(^frf*ecGw»r3f  ^^,iQQ^ep^pf, 
feoDL  aiid  10  #ii«b  J!9W9Pll^0  i?)oa|e^»  ^^djpU^ng,;?  od.faii^jlfig 
OB  «iflh  dMk  1^  i-th^  i^#^  f Ml.  yfeiflH  *c-f  op  fop t  ^ 
liib  lHrf»e0!  4n4fCfllita,>tSw:  A^  purpose  ot.f^rry^ 
mmniti  thi»  rproduifi^  f/  ^ucjti.  r^qpei^ve  ilapds^i^pd 
clber.tbil^gfti;,fr5|ii^  #p4,tp,^uc)^^  r^spcictpr^;  cjo^^s  j^o 
adjoHttDg  jtb«dch>M#Ji^.iirhi([;h  ^^  and  ,foi:.  t^  .ifiQ^e 
eoofcmeiit  wej^tQccoj^ioni aodi^lUpyiiif^pt  gf  fuchJ^^t- 
■Mttoned  f40mbY9^jlb#r^tj(.ftnd  v^wex  to,«uph  ,^- 
enpianfifr  itfiftvtiPQ^illji^ing,^  such  clo|^€S,^  opq  side 

if  ih^dfiMB  »(|*rl4qb.lM3h»)>^}pg,*lW  %  occupj^fl  of 
tfe  nad joihcff  ((iti^es^oa^M^f^ber , ^ide  x>i^  ^e, c^s^yn 
wUdi'&c^  W  doiftod  .p^rfo^  .W^ia)!  the  isaid  closes  in 
vlach  fte.^4Aiaucbi  t^uQ^gB  ^as  shoidd.jbe  nec^asafyi^or 
AepuTpo^e^^ot  eiQojing  ai)d.  using  the  liberty^  ^ase- 
noit^'Bnd  forivUege  a£  pi^spng  midxepas^ipg  the  olpfes 
in  vfakb  &Crji^  rl^l .  afoiresf^id,  apd  as  .shouldt  pot 
•hrtruei  or.  be  inoonsistevt  with  the  use  and  ei^yn^ent 
of  the.  Mid  doses  in  v^ichi^  as  a  railway,  und€;v,the 
said  acta  ot  parlmmexit :  and  the  defendants^  fuiptber 
say,  that  Idug  beforie  the  said  times  when  .&c.«  the  said 
R,  &  H^  J*  -ff.,  and  /ff-  TF^  J9.,  wene  occupiers  of  the 
said  last-mentioiied  iclos?^,  on,  jope  ^^  of  the.  closes  in 
wbidb  &C.9  »A  of  tbei  said. las trmentioned  closer  on  the 
other  side  th^reaf*  iVpd  the  said  defendants  further 
Bay,  that  duriog.  the  times  bst-mentioned,  and  befpre 
andafi  the  said  several  times,  when  ^c«,  the  said  closes 
SQ  adjoining,  ibe  ^aid.  sev^al  closes  in  which  &.c.^,were 
and  ac^ -Jaiuis  or  closes  containing  divers  large  quan- 
tuieiof  miiierala  9^  &  valuable  na.turei  and  were  yal^iable 
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l9SJf^\      cUeflyrmk  ihkti^acorani^wid  ttier  oWinebi^aMliiKcuiiiers 

^^^^"^^^     tbckieM*  itwe  iti  the  bibit*)tf  dijgijingi^iiiA^oirtMiiifaif 

8B#ikB.CU«4zi;  tWereftiom' divers  la^g^i  ii{oiavtitMt  oi^iman^alKt^i^And^' 

CoMf^s     tMAefeuitmiSr  ft^rther  dafy,  iHat  it  i(rbs4ilidiii>«isimbHTMl' 

Uam^Mj    prbpev«|n  tfavt patt of  (lidco«ilitr3^A«befe^esk}dbe«ei^ 

in  Jlnim-GAr^i'and  in  aiid<ak«g(ii  tmud-roid  odbstnafCedf 
fol^>  diai'  pttrpose^  and  )thdt  'tfhe^itiattife>^eouldrfni[it  ,4Sfnl'* 
▼tffidetitly  ior  prdp^riy  be*  tetinid  ^nemf^eir  tin  >Kti^^ 
6tlMrr  thantier^  iior\toi^^syk«h  »bldsd9'to  adgbinitig'tiat 
closes^  >iti '  wMefe  fto.;  b^i  oih&ftfim  4Mifkem4n\\f^  t  b9«d^ 
or'^^^>fbr  thifpHfpbseft  >U8t^  wfclreMild'f '*atid»thet«^' 
uiwfr,  beforb  and  M  tbe  baid  6ev^al>4knee0iwbeiifftei  it 
beoame  Bnd  ^as'  neoesiary,  reasonaibla^  and  fnK>pey/ 
and  did  not  <>b8tifU6t>  and  vast  mot  ixieonsiat^t^Mrttte 
fittcdi  aae  and  HijoyMeiit  of  fibe  said  oloiesan  which  >8di^ 
9»  ar^raSway  under  thei  ^id  acts^of  pavliAment>  thaj(>th«F 
said  Ji;  &  H.,  J.  H.,  and   TF.  W:  i>.v  ahoutd-  te^» 
a^di Afreet  eertain  tratn-roads  across  'the  saidclosefitiiy 
wbieh'AkJ),^  iti  diflferent-  pattd  thereof^  forthe^  pui^MiBer 
of 'X^arrying  and  convejpnf^ftom  tbeir  said  eiosei  on 'om^ 
sid^  thereofi' to  tbeir  said  elose^  on'  the- other  ^'^^ 
tb#reof>  tninerclla^  dug  and  *  gained  by  them^  frmh>  suehr ' 
th^  said>ol6seispre8p^ctive)y)andfor  tbe  necesaaryMnUk 
mlt»t%''  convenient'  oocupation  and   use  of^  thenr  saicir 
serbra)  closes*  t^spectivblyfor  the<  aaid  kst**meiitiohe2  • 
purposes  ^,  Wberefbre  >  the  ^  said  defendants,  ^  as  the  <  ^e^i ' 
v»bts  and  by  file  oonuMand  off  the  said  Si  SiH.^^J.^H^- 
aM  W.  fFl  2>.,  at  the  said  stf?ei*al*  tim^  ^hAm  ftc^fof 
the  purpose  of  maknng  sucb^  tmni^tteadb  acrdsa  <lirf<^aM' 
doses  in  which  &c.)  end 'of  using  tb&  kst-'-ttienttienled' 
way,  broke  and  entered  the  said  closes  i»  wbich*  &d.*^' 
and  then  and  there  nade  across'the  same  such  %raih>i 
roads  ftr  the  ptirpose)9  aforesaid,  from  the  saidf  dol^a 
of  the  Bwd  R.S.H,J.H,mA'W.  W^.  D.)  on<  on^ 
side  of  lAie  said  doses  <ihl  ^4iidi'  Sae^,  t9  theit<  silid  •d6(NNv 
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fimrfeenlli,  obiimng.  tb«iei0ement>.  for  tbe^:|>uffpMie  '<^smT%^IIv 
anyihgi  -eatth <&Ck  fton  j  ibe  adjoining .  closes*. .  -  The     Cowawt  ^ 
•hfceamii  q[de»r iitftlod^ Abat  te  fifty  t  y^cM  and  npvards ,    HftMOM 
Desk  >befoBi:;C«tkerno£  the  aaid  tines  mhmn  ^c»,  di#    «Ml«OlMHt 
otBUfiBtiliwr  rlhet-tiipo  jbfJn^iofticcvliivv^o  wit^4weiit]r 
clwei,  AtaTHbK>d€Mft9iijiibiob(ft<u«on  ooQ<^de  tberpoft* 
being r«lfl0^tMC«pief9i  <)£i4ivei«fi  tt^w^lwentyi. other 
diM»i>on.4Mt  •tb«i!>tIdei)o£'tWri€k)«eft  ini  vbiob  &av> 
of  aght^md' vMmiH  imevruption  have  bad  Mdufod,  wd . 
haie  bcten  iuMd.And»a£Oii«toinedftMir.baf«  aiKlu9e4iMid 
of  ri^  daring  ihafr  tiro^  land  al  the  aaid  tttbeawban 
ke.»  Here  entided  l»  have  and  use  tba  liberty ,  ease* 
neat  and  pririlege  p£  paaaingand*  repataing  acmas  dbt* 
said  clbaeain*wbieh«9u^«  oii:fi>ol.aiid  with  boraas  and 
tranHcartsi  .for«  tha .  purposat  af  the  convenient  •oecupa^ 
tiott  of  aiieh  aespadtiv^  closel^  ao  being  near  the^cloMiin 
vhicb&o^  and  fiir. the  mora  oonvenieiit  use,  oecupa^ 
tioa^  and  eDJoymenliof-auchflaat-nentiDnedcIoseS)  with 
fiberty  and  power  to  snob  occu|uerB  for  the  time  being 
ofranch.  dosea  on  one  aide  of  the  cloaea  in  which  &c*» 
fatiag  alao  the  oceupierapCtheitaeid  other  doaea  oU'tbiir 
other /rida  of  .the  elo8es.in;whioh  &o^  from  time  to  lini^: 
wfaea  naeessaay  to. make  traan^roada  aerosa  aueh  paatai 
of  Ae  doaea  in  which  ftc.,  aa.  ahouldi  be  neceasary  for^ 
thapurpoaea  afien}oyiag  and  using'  the  liberty,  eaaarj 
mtet/and^itvil^ga  of  passing.  aodiCepaasBng  adrosa  the 
dsaea  is  which  &c^i>aa  last  aforesaid,  ao  ad.tb^^  sboaM 
nai  obrfruct^iM*.  dD.aay«:thtng  inconsistent  with  theusa 
sod  cfljoynaent  of  tberaaid.jeloaes  invivhicfa  &.e,  aa  a 
railway  .under  the  ;aaid.  acts  .of  parliament;  aad  the 
defiendanfta  further. say*  that  long  beibre  and  at  tfia 
said  timea  when  jicw,  Ae  said  H,  S.  JET.,  J.  H.,.  and 
W.  ?r«  2>.>  wete  occupiera^ad  weU  af  the  .aaid  last* 
itiooed  cloaea  oo  one  aide  of  the  eloaes  in  which  &e,. 
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1S84j       ^  ^  ^^  hBt^mentiiMied  •  do«<5ii  on'  i\i^  oth't^i*  'fttd^  there* 

'^'^  '^^      of^.  andithe  dbfeadftnts  aver ^>  tihaid  befbrte'  and'  iit  th6^  baSd 

.5^!l*n!^   sewreml  timesi  ,ivhen  toi.  it  becdttte  atta'-^As^  h^i^saW, 

Gw FifcMr     reaaomaUe  and  pi^oper  that  tito  said' J^.  <S;'£r.VirJ  /ily Idkid 

UiiavoAi*     M' IT.  iD.  <  ahould  make  md  ei^<it  •  ^Hliih  > tr^tfi-^rokdW 

aadUtkto.    across  ihe.aaid  closed  ift  wMdh  !&cj:^  id'difFdJt^k  ^tb' 

thei)e6f/ for  the  jpof  pose  «if)  osihg^nd'^nJ^ti^ili^y^M ' 

Iaafe^rittiitDoned{libe(vty^ea8Sifiant;,^  afttd^pifiMte^;^V^E^^^ 

foffrj  th&(Said  ditfeiid£tnt8,'>dk6^Ili^ls(^t^i]^^  ahdij^^W 

tbc  <suolj8eTbrdb  tihie8ti«rterii  &i3ii  i^r^^he  ^tif^^'ot 
imkingt  siKtbtrim^rcMidiMikrdite'ihbttoid'tloite  it/^/AxUiii' 
&o;^  ifctfjthk'  8aJMB)9iurp(tt^  *U^&^<«nd''^^^(l4;B«'^ld 
closed  ii^  whibhi&Ku^dBtb^  «M^<^^t^M>e  ikiM^  'k'ci^d;^ 
thejiarixBtiiicliitnun4ro£a[b  fl^tfifthdJ^u^od^^last^fiif^ 
said);  iELnd  ^exlefmdant)^  iiUdhi§^#¥^<^«P.  ^hd*#7^ 
pteavitimalsiiiiUar  U^-lisiolt^py^i^iigkr^V^^iiihi'M 
ocbipidrso^J»fid«iti6i«yid^[t  ThWiI6titPpl^feS&i>d^ 

tli^iiatb/jnck|44ni«la^k^  t\ih  Way^6  ^^l^^df'iK^i 
finiiattiiiidipleasiiye>^^4>'6dcd^ete.  ^TVi^  tiVhaikiii|^^ 
pleaflihric5asi^eltttttti«*el4kL'-^>^i^'>i'l"  *'^  ^^•'^•^''-    ''^^  '^^  ^■^' 

>.Rep»cdtiofaa  >  toi  Ifh^  adiiMy  6«h,  «ttV,^  And^  "TA^^K^ 
HbeipkimiQ^  ^et^fm^l^tiilg^th^^stfMff  ^'i^'^^k^ifi^^ 

d wi<dauBfiBi  < (To^ thij  i|£«h  i)ind  lkb>' ^6y '  ^ 
tritfersingi4heo|^knti  i^>T^yih4'l*tU  ^\^k'ih€f  V^i4tt 
a9/&Ud«si7/  ((hatodliiiil^''il'u^  '}t>4^<thht  'tite  ""gUia'^ 

saidoIailMBentbtiea  t>ehib««^i«llH:<^  Mde  '^  th^^iiiy^ 
inJJlrhiohi&0^Iia»l06<thel>9l^i4a^lM<^l!^^  iUyelr^di^ 

bebiU:, above  attegediii()r<>t«Stittgi^1reH^      fh^{  fUi> 
tweiity.yearaiaiid>  UfM^anis  iilsite'6ii{b^>t!h^^bbii^ 
inaiit»0£.<ihisi  irait,  -drtd  lMfdi-d>>^h^Vsf''th^''ja5d>KA/ett^ 

twenty  closes,  adjoining  the  closes  in  which  &c.,  on 


(i 


t  « 
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of^^^^fl^^  Wr^Wfih  i&fei  irf  Jrighli  and  without  interv  s^*?J!^ 

*«Wg  jrttfrt'fflWfM  ?r>*trtt«^^i4  4iBids  *hen  Alt.  at«w.  wi^^hWib. 
«»fi^f<t  Jw^;W4c«8e(ilMSr  laaeftj^jcaiieinfetitv^faTld  jpwiJ 
'ilfafl^^,  B?W«q*l4  i3»pffl»»gF>^gf«ariikl©rffludi«totf»l 
ii^fdifpli  ^^  ifKiVi^^pflllB  Ac;E0Qf.]jBa>MiiuU.beiil6c«toi 
M{}r  f^id|coi|Te^j^;^Vt:qto  .lUdtO-Aidhijeespecrdieiebaei  > 
^.'^iS^fWif  ^WlibfWypni^cbaeida  d£itibe^ closes  kit 
^W^Aft  l^rJMiiiMJ^i  Wife  liPf  tot  tindiaa^^ 

VP^^  4m4f  #MiOfb9r  rtJPitogb(ifrQaK/iaildirtv  anckiEeij 

Aflf^  ^ffu^/ffu^  ffld^ii^  <bf  «teflfft.inim^pbi&caljb*irigi3 
ode  of  the  closes  in  which  8u:.i/tQ<>Ap''ikQdif»r£Dtiaiil(| 

Te|^pjp^j^o^,4i^r^sf#fin((irJbfcU.&c%^  las  Ias&s&iw)> 
laid^ifi^  i^^^<^^  n^pb^tru^HorbofiwoiidiBtentvitki? 
theuse  a^  ^iypy|ipei^o{j^bef|Mu4ftlOse$iio  wbiebi&c.^'i 
as  fl  jrialw>yi^,^^\4^^  tbAmdVacllofl|)a0Ham^t,  ia  lUknbei^^ 

jk^  i^^fiNA  V^]b#M.f4M^j  Mkigedttipnct««tiiigAlA)ftbatt" 
thej|^4pl<W^9if^H9^oipw|^  Jitjrc.^etefiolib^^  - 

noneral^ ,  of  jpi  ,yal|4^Ia  fli^ure^  t^or  >  wei«  <vahial^  ^^ 
upon  tbff^  if /qoypti^fifftthfty. y^pet .^ba :  pytdcra  anL  odeu^*' 
piers  t]bie9r^)ii»AejiM(>M}Q&djgg^g  aod  obtaiDhig  there  v^ 
boB|]|^4q^9pils  jfffoiws^i^difiirm^^tbe  said  defendanta 
We  inKheir  sai4  l^ibuple^iin  that  bel^Mdf  abate  allegedt 


,  - . .» 
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^tSik.       jyirbteStlhg'ilsbl'that'Jt  Miras  Hot116f  is  it  t«iial'or^A)per 


^i 
ni 


.  ih^that  ]f)Art  of  tHe^iititry  WHer^  the  riaJd  seVerat^hMes 
•klAE  CjkKAt  ^^^e  ahd  Alife  sfitblatey  to  cAtry  and  cdnve^'  siidh'naMendff 
CbM>A«y     ^  twth^darts,  AtWHn  arid  aidng  a  t^att^-road  constlbulrt^d 
H^^^yRD      fer'  the  piif pbsfe,  in'  tMnner  and'fdnd  <  ad  nhe  -  baid 'de« 
im&mte.   ifeflji^^j  hftife  ih  th^ir'sAid  14!*  jf^lei  itf  thitt  behfclf 
Ah6vh  klWgttt}  t^iV^tebtlng  ateo  thi«r  the  ^Hifi  d^i^iihts, 
'M  fli<s"iikia  ^dretiil  thne»  #h^fa'&c;/  w^Mf^n^  ie^^vwts 
^iid'f'ka^d  V;f»tMd«Mti^d<^  th^  (did' ^R.8yH.i*J\H., 
'h^SW:  WiW.  ag^'%i^'lhkt  j^kla  tkii^iUioh^d,''  ¥W  iMj^Ht^H^ 
^^Uh'/'^eWf'tfa^MMr  in'^tlJi^'bdidir^'to  th^i  said  Mtb'taea 
%k  ^aSd'  ^litetifa  ^&y^  thftC  tfie <^fiiid  defeiftdaritE^' Itit *the 
"-  ^idi  tiififes  't^eii  fiti.,  bf 'tti^i^'dwn'  •<trit)ti^/Md«'iHlhMt 
^'fife'i'e^iduli^^df'Vh^'rckti&b  ft^  iheni' {h>Hh^ip  3ft)M  44th 
^"j^fea^  iM^^eclV'idoitttiAttiM  fhi^'Hirid  0^e«tfl^»e|^tuw# in 
'thel  sUd  dec1tt^tf<m  nl<Mtioii|idl"itt(ttianiter  aiiA*fci>ttr «8 
ilib'  s^id  i^ldntiffii  KMtv^ihthi^  %aid>'iledai^atioil  «bm- 
fliSn^'  ag^Ardt  'thefm  the  said' Aefendatits/  ahd'ihb  &c. 
IRfe^licatibti  to^'tfae  16th  plea>  that  for  tif^ettbf  years 
^ilihl '  lipwaii^s  ne^t  b^fcnre  the  ^timea  wh>^n  fte.  die  oc- 
t!u]i)fers  6f  s^  twenty  dOi^^iJ'n^V'the'tJosi^in^hieh 
ftic.,  bfa  one  side  thefteof,  being'  aho'thef  oceU^eraof 
the  kaSd  twehty  kldses^oii  the  dther  Aie  &ei'of  right 
and  %ith6tit'inte^ii^tio^  hkve'iifdt  had  n^  tised,  And 
UKVe  riot  tie^  a^dtistdiii^td^hiKve  and'use/  iior*of 
^rtglft  diirirtf-ttfit  Ihne  ifee.  Were' entilfedto-havi^  dud 
^&i^  ifa^"ffi)e^j^>  '^sleMMt«;  &c/  Thete  were  ^dtirilar 
iV^ii^tions'td^tUd^'Ifrth  and  16th  {4ea^^    Aato  thorSd, 
'4tfi,  Bth^'ethi^'TVhi  StbiSthyiOth,  lltiy;iech/18tfa^l4lh, 
'fflfth;  16tb;  ITtfr.^nd'  18th  f^leas,  li^e  -pUiMiflb  «(gw 
'tfM^dtlVat  thfe'tteferf^ses' Were  conmrifled  'ott««tlier 
and  difi^rerit  o^fiddtfA/'  and'  fer  ^her'  and  'dMeiKetit 
poroses  &e.,  Mdin^a  giiekt^r  ^cfgree  vait  tfatmikif  &c., 
aUdt^y  a  greater  e^cteht-.&c.  than  was  neeessary.    To 
Mh'neW  assignita^  di^fetidaHtSH  i^ttffered  jifdgtt^at  to 
go  by  default.  • 
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.J!l^<,tbfkmiBg^,w/^e^  the.  particulairs  pf  tiie  txes^      A994. 

w 

fmm  i>i)ktg04  to  .iiavia^,beiea  committed.  .  This  action      y^^<^ 
I*. JbUf^p^tr  hy,  the  *  aboveroaioed  {plaintiffs   to  ireco-  gnwtcA^L 

49.^«inringritf#spHM»i  tha  first  of  whipb-  jtrespa^ies  H4,ri«i«d 
lilfrfeimB]i^e4'^k)^ithe  dtfondaots  in  the*  months. of  -^P^^^n. 
^/IffUmi  Af#y4^3Q»'  by  JiseaUngiaad  entering  iptof  or 
wpifjli  C9lMiA'>eIc9i!^.ifbJ4iU  ia  w;  wapc.harc^^ore  a  rail 
«  Himrfoivd  «|ti|»t(i:aiMi  4^g  iM4|b^p»Ns)i^f  J^u^it^ 
9|ii^  ^!«0DntjrO^fA(anfimaA,  rinni^pig  am*o9f  aic eftitfiin 
apu^^  fur/rd^w  <tbaf«.K:»41ed)vB^maffA#'ia9d..iui^i([^ 
•p^i»bii«ftpCffp9iKag;fo  |a«9e»..aiidfdf(#Upyinga^<^- 
iMlifpaMi^f  vt}ie:^KiffMiie]9(jif^  clopei^  mdk.tt\^^p)atC8 
«d  Mbe»rMitafiahis0f  the  4m^?nH^i9iiedc|K;lo6e>  wd 
^-awttjF  -'And . .fXMurevtmg «;(hOf/aaid  plaites  and 
.  iU>  Ibe  idiafiMidiAts'  •  ppan,  i|fie»T  ^aod,  laying  down 
•dier^fliite(ir^ndL>;Oth#Srfwoi!ka,tfi  and  npqn  jtbe  ^rat- 
c]oa^>am^i|dippn,,oifrr'aiid  ac^osa  the  £rat- 
doaeoi^Q^  niaivngT:f»r  kyingv  down  ^i traps- 
lene  tfamfOViraiiroad-Aisrosa.mnd.aver  the-ia^id-Iast- 
meodooed doaeji t andrrendmnig.  i|;,^togiether  unfit  for 
oit^wDd  ibr.ocboy.treapacsea.of  a  aimilar  nature  ajad 
deactiptiitfi  tp,those  If^r^inbeibi^.iaentiQnedf  optnmitled 
,bf  the  aaidr  defimd(|Bta  ao;  and  ^  ^poa .  another .  par|:.  of 
lheiv[8aid  fif^tHmentjoned  (ck^iini-or  ahout  the  month 
eC  JiPi^ilaa^yfapdM^sa^^  qtjl|Qi;.,treapasseaQf  a  similar 
mMfe  if^4e9m$tion^  ;^mfaitl(e4.rliy  the.  aaid  de&nd- 

«pia(  pai  tlie  said^  jj^^imeiitiw^dTvajEt,  of  the ;  mi  «lo9e 

iiliw0tiieTeMti  tiw^  ^xApm ttwpf isepaiatei toccmiona dn 

ikt  mmfkiff  Jkly:^)mtf  andr  (bs.^xMitimiingtther^d 

aluemli  t|Pipie<iOi>^o*by^>thft  iknffndantir  c9ii;oiitted  from 

ik^mv^Q^e;4ims  ^  cipimiUiing  jthe  same  hitbento. 

/Tliffri9a|UM.  j9A«  -<i>^^  «befi»re  Alderson  B^  at  ihe  last 

Sarrf0fdMJ^^  aawepc^iiit  4tppea)M  ^P  the  plaintiffs, 

iQ^af^rtfam^iwmn^^^Wi^^  82}  Q.^^^ip)  completed 


(a)  Amended  57  O.  3. 


^•, 


V, 
Kg 

knd  Otben. 
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1834.       their  canal.    The  defendant  S.  Harford  was  managing 
^'"^^'^^      agent  of  iron  works  called  Selhowy  estate,  and  the 
8BIBE  Canal    defendant  C.  H.  Harford  of  other  iron-w^orks  called 
CojiPANT     Ebher  Vale.    The  other  defendants  were  workmen  of 
Hauord      the  first  defendant.    The  plaintiffs,  under  a  clause  in 
the  act/ made  a  railroad  from  their  canal  to  the  Selhotoy 
works.     It  consisted  merely  of  the  usual  iron  plates 
laid  on  the  ground  without  any  fence^  and  intersected 
the  Selkotoy  estate^  the  proprietors  of  which  paid  a 
large  sum  to  the  plaintiffs  as  tonnage  for  the  use  of  it^ 
By  statute  33  G.  3.  another  canal  company  was  esta^ 
blished,  and  another  canal  called  the  Hrecon  and  Aher^ 
gavenny  canal  was  made  in  the  same  neighbourhood* 
By  a  clause  in  it  (called  the  eight-mile  clause)  owneis 
or  occupiers  of  mineral  lands  &c.  within  the  distance 
of  eight  miles  from  such  canal,  might  call  on  the  com* 
pany  to  make  railways  from  it  to  such  lands,  and  Oii 
their  neglecting  so  to  do  within  a  certain  time,  might 
themselves  make  the  same.    In  1831,  the  proprietors 
of  Selhowy  called  on  the  last-mentioned  company  to 
make  a  railway  from  their  canal  across  the  SelAowy 
estate  to  Penmark  colliery;   but  before   the  time,  al- 
lowed by  the  act  for  considering  the  requisition  had 
ielapsed,  they  themselves  caused  a  railway  to  be  laid 
down  in  the  proposed  line  and  intersecting  the  plain- 
tiffs' railway,     This  was  done  by  moving  several  plates 
of  the  plaintiffs'  railway  on  each  side,  and  laying  down 
others  in  their  stead,  so  constructed  as  to  permit  cross-* 
ing  as  well  as  travelling  straight  on  the  same  line.     In 
February  18^,  the  defendants,  without  the  knowledge 
of  plaintiffs,  took  up  a  large  part  of  their  railroad,  turn- 
ing its  course  in  a  new  direction,  in  order,  as  they  said, 
to  work  away  some  minerals  under  the  old  line.    For 
this  act  the  action  was  in  fact  brought.     The  Selhowy 
new  railroad  crossed  both  the  old  and  new  lines. 
The  plaintiffs,  after  proving  their  ownership  by  a 
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eanreymooe  in  1795,  and  certain  admissions,  urged  in        ISM. 
mswer  to  the  pleaa,  that  the  defendants'  railroad  was      ^■^N^^'fi^ 
notfODpij  constructed  for  the  more  convenient  use  of  sHmB  Camal 
Acir  property  on  each  ride  of  the  pkintiffs' railroad,     Cohpajit 
but  ibr  the  sake  of  opening  a  ready  communication     Habfokd 
with  die  Breem  cand.    On  the  issue  raised  on  the    •n*^W»«»- 
lAh  plea,  they  oflfeted  in  evidence  instances  of  leave 
mked  bj  the  defendants,  within  twenty  years,  to  pot 
down  raSways  across  that  of  the  plaintiffs.    To  this 
efidenee  the  defendants  objected,  that  as  it  went  to 
fkaw  tlmr  enjfyymentta  be  only  permissive,  it  could 
not  be  adaritted  on  'Ae  issue,  whether  they  had  exer-' 
dsed  the  right  without  interruption  for  twenty  years; 
bat  eoold  only  be  addoeed  ifa  support  of  a  special  re-t 


The  deferidanta  contended  for  a*  nonsuit,  on  the 
ground  ihaifrtbe  ttespasaes  sued  for  were  not  thediversion 
of  the  old  raifaroad  in  18S9,  but  the  carrying  the  new 
oae  acrosB  the  old  fine  in  1830,  in  one  close  only,  by 
triUng  op  the  old  tramp  pktes  and  laying  down  new 
Qoes.  That  the  pkintiis  were  not  shown  to  have 
aere  than  an  easement  in  die  old  road,  and  that  as 
the  defendants  were  entitled  to  the  soil  and  freehold  of 
the  ground  on  which  the  new  road  was  placed,  the 
pkintiffa  cduki  onlyclaini^  an*  easement  thereon,  for' 
wbidi  trespass  'would  'not  He.  As  to  the  pleas  on 
vUdi  iasoes  alleging  obstruction  to  the  plaintiffs'  occu* 
pttion  of  die  <dd  raflroad  were  raised,  they  contended 
diit  no  -such'  obstruction  was  proved  from  die  mere 
CRMring  it'Widi  the  new  railway,  and  showed  die  latter 
to  be  necessary  to  die  advantageous  occupation  of  the 
Selhowy  estate  by  the  defendant  Harford^  and  to  be  bonft 
Ue  made  for  the  purposes  stated  on  his  behalf.  The 
kanied  baron  {Alder9an)  having  refused  to  nonsuit  the 
lUndffi,  but  reserving  the  pofait,  put  it  to  the  jury  to 
decide,  firtt,  whether  the  plaindffs  had  the  soil  and 

▼OL.  V.  o 
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1884.       freehold  of  the  old  railroad;  secondly >  whether  the 
^^^^''^^^      defendants  had  any  general  right  to  put  dpwn  cross-: 
siiiRE  Canal  iDgs  on  the  plaintiffs'  old  railroad  where  they  pleaded)- 
Company     thirdly,  whether  the  defendants  had  obstructed  it;  and 
HA.RFORO     lastly,  whether  the  defendants'  acts  in  making  the  rail- 
an   Utiiers.    ^^^  were  reasonable,  necessary,  and  proper  to  be  dope 
for  conveniently  occupying  the  closes  adjoining  .each 
side  of  the  old  railroad?,  adding,  that  if>  in  the  opinion 
of  the  jury,  the  crossingn  of  the  old  railroad  were  made, 
£3r  the  bona  fide  occupation  of  those  closes^a^  tbo 
defendants  had  undertaken  to  show,  the  issues  in  which 
that  question  was  raised  should  be  found  for  them ;. 
while  on  the  other  hand,  if  the  crossings  were  made 
not  for  those  purposes,  but,  as  contended  by  the  plain- 
tiffs, for  the  purpose  of  effecting  a  junction  with  the 
Brecon  canal,  their  verdict  should  be  for  the  plaintiffs. 
Verdict  for  the  plaintiffs  for  nominal  damages  on  all 
the  points* 

Maule  for  the  plaintiff,  moved  to  enter  a  nonsuit,  on- 
the  ground  that  the  declaration  varied  from  the  par- 
ticulars, and  both  from  the  evidence  as  to  what  was  the 
locus  in  quo.  The  learned  judge  held  it  to  be  the  old 
railroad.  Now  the  declaration  charges  trespasses  on 
'^  a  close  called  the  JRailroadf  and  another  close  for- 
merly used  as  a  railroad,"  whereas  the  particulars  refer 
only  to  ^'  one  close  which  is  or  once  was  a  railroady" 
thereby  meaning  the  new  railroad,  whieh  is  the  only 
close  which  at  the  time  of  action  brought  was  a  rail- 
road. But  all  the  plaintiffs'  ei^dence  of  trespass 
applied  to  the  old  railroad.  [AldersonB,  That  step 
became  necessary  after  their  admission  that  the  soil  and 
freehold  of  the  land  on  which  the  new  railroad  was 
placed  was  in  the  defendants.]  The  defendants  were 
as  much  in  possession  of  the  new  railroad  as.  of  any 
other;  and  as  they  had  dug  np  the  old  line  and  put  ttie 
plaintiffs  in  possession  of  the  new  one,  they  could  not 
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Mj  agamst  the  plain tifls  that  diey  were  not  in  posses-  1884. 
wm  of  or  entitled  to  the  new  line,  because  it  would  ^^^^^^^ 
deny  tide  to  fte  close  given  in  exchange  for  the  site  of  s^RE^cI^rL 
the  old  railroad.  [Parhe  B.  You  first  exclude  the  Company 
new  fine  altogether,  as  admitted  to  be  in  the  de-  Harford 
fendants ;  and  then  aay,  they  cannot  be  in  possession  of  "id  Others, 
the  old  fine  because  the  plaintifls  have  the  new  line  in 
fieo  of  it,  and  aiust  have  abandoned  possession  of  the 
(dd.  Lord  Lyndhurst  C.  B.  What  is  alleged  in  the 
dedaiatioii?-^A  breaking  and  entering  a  close,  and 
hjkig  down  iron  there;  it  states  trespasses  on  both 
die  old  and  new  railroad,  and  it  need  not  define  on 
wiadi.]  Hie  partmolars  confine  the  trespasses  charged 
toMijr  1890,  yis.  to  breaking  and  entering  **  a  close 
vUch  tuH0  Uf  or  was  heretofore,  a  rail  or  tram-road," 
rk,  tddng  vp  die  dd  railroad  and  laying  the  new  one 
icroiB  it!  whereas  those  proved  at  the  trial  appear  to 
hsrebeen  committed  in  February  1829,  viz.  diverting 
the  course  of  the  old  railroad.  In  1830  no  vestige  of 
fte  old  railroad  remained  at  the  spot  where  it  had 
been  diverted.  [Parke  B.  The  particulars  clearly 
tpply  to  the  old  railroad,  substituting  the  word 
"close"  for  railroad.  Lord  Lyndhurst  C.  B.  The 
terms  of  the  particulars  show  that  the  plaintiffs  did  not 
iolend  to  confine  the  trespasses  charged  to  the  new 
ruhoad,  and  they  were  made  out  by  the  evidence  of 
trespasses  to  the  close,  which  was  theretofore  a  rail- 
road.] The  point  of  obstructing  the  railroad,  though 
left  to  the  jury,  did  not  arise  on  any  issue,  except  the 
new  assignment  as  to  which  judgment  was  suffered  by 
default.  [Aldemon  B.  The  third  plea  stated  that  the 
scti  complained  of  were  done  for  the  more  convenient 
oocopation  of  the  closes,  alleging  no  unnecessary  da- 
KMige  done  to  the  plaintiffs,  and  adding  "  the  use  and 
cifOfineDt  of  tiie  said  closes,  in  which  &c.  for  the  pur- 
y^  of  a  railway,  under  the  said  acts,  not  being 
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1834.       thereby  hindered  or  obstructed."  I  told  the  jury,  first, 
'"-^^'^-^      that  their  verdict  must  be  for  the  plaintiffs^  if  the  de- 
SHIRE  Canal  fe»dants' acts  were  not  done  for  the  mpre  convenient 
Company     occupation  of  the  closes ;  but  that  if  they  thought  they 
Harford      were,  then  their  verdict  must  be  for  the  defendants ;  in 
and  Others,    ^jjj^ij  ^ng^  ^jjgy  would  find,  secondly,  whether  the  de- 
fendants had  been  guilty  of  any  obstruction.    The  ver- 
dict being  for  the  plaintiffs  on  the  first  question,  the 
last  became  immaterial.] 

The  issue  joined  on  the  sixteenth  plea  is,  that  the  oc* 
cupiers  of  the  closes  have  not  of  right  used,  and  been 
accustomed  to  use,  the  railroad  for  twenty  years  with- 
out interruption,  for  the  convenient  use  and  occupation 
of  their  closes.  The  plaintiffs  traversed  the  mere  user 
of  the  right  by  the  defendants,  not  the  right  itself. 
Now  the  defendants  abundantly  proved  that  user  by 
them  for  twenty  years;  but  the  plaintiffs  were  suffered 
to  prove  a  fact  which  did  not  arise  on  the  issue  of  mere 
user,  though  consistent  with  it,  viz.  that  the  user  and 
enjoyment  had  taken  place  by  the  plaintiffs'  licence. 
Now  that  should  have  been  specially  replied,  2  &S 
fr.4.  c.71.s.5.(a) 

(a)  2  &  S  W,  4.  c.  71.  s.  5. — "And  be  it  fartber  enacted,  that  io  all  ac- 
tions upon  the  case  and  other  pleadings,  wherein  the  part^  claiming  may 
now  by  law  allege  his  right  generally,  wit  hoot  ayerring  the  existence  of 
•uch  right  from  time  immemorial,  such  general  allegation  shall  still  be 
deemed  sufficient,  and  if  the  same  shall  be  denied,  all  and  every  the  mmU 
ters  in  this  act  mentioned  and  provided  which  shall  be  applicable  to  the 
case,  shall  be  admissible  in  evidence  to  sustain  or  rebut  the  allegation ;  and 
that  in  all  pleadings  to  actions  of  trespass,  and  in  all  other  pleadhtgt 
wherein  before  the  passing  of  this  act  it  would  have  been  necessary  to 
allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be  suffidcut 
to  allege  the  enjoyment  tliereof  as  of  right  by  the  occupiers  of  the  tenement 
in  respect  whereof  the  same  is  claimed,  for  and  during  such  of  the  periods 
mentioned  in  this  act  as  may  be  applicable  to  the  case,  and  without  claim- 
ing in  tlie  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done;  and 
if  the  other  party  shall  intend  to  rely  on  any  provision,  exception,  ioc^ 
pacity,  disability,  contract,  agreement,  or  other  matter  hereinbefiire  meo- 
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(Parke  B.  The  question  on  tfaia  issue  is,  whether       |d«4, 
(be  oceopien  of  Uie  closes  hire  had  the  use  and  en-      ^^'r-m^ 
jcTiiient  of  them  for  twenty  years  at  of  right,  and  with.  ,"''"*'^"'"" 
mU  iMterrmptioH.    They  must,  therefore,  show  the  sim-      CoMPAtrr 
pie  &ct  of  anintermpted  enjoyment  "  as  of  right  for     H^aroiD 
diefiiD  period"  of  twenty  years.     Any  interruption  of    «nd  Others, 
lliat  eojoyment,  as,  for  instance,  enjoyment  for  alter- 
Ue  weeks  only,  would  be  eTidence  to  disprove  the 
plea.      If  leave  was  asked  on    every  occasion,  the 
oijoyment   "  as  of  right"  hy  the  occupiers  is  at  an 
end,  as  is  its  continuity  (a).     In  Bright  v.  Walher  (b) 
it  was  held,  that  in  order  to  establish  a  right  of 
*iy  within  sect.  2  of  S  &  3  fT.  4.  c.  71.  it  must  be 
pnved  diat  the  elaimaot  baa  enjoyed  it  for  the  iidl 
ptriod  of  twen^  years,  and  "  as  of  right;"  and  tfiat 
it  may  be  defeated  by  proof  of  a  grant  or  licence 
irittea  or  parol,  for  a  limited  period,  compriung  the 
tlnle  or  part  of  the  twenty  years.     Lord  Lyndhurtt 
C  B.  The  simple  fact  of  continiions  enjoyment  was  to 
beproved  on  this  issue.     Any  asking  for  leave  by  the 
occupiers  was  therefore  admissible  in  evidence  to  break 
dnm  the  alleged  continuity  of  their  enjoyment,  and 
Rpeated  user  under  leave  given  for  particular  occauons, 
■dndu  in  each  instance  that  the  former  licence  had 
opired.    In  conunon  reason,  if  continual  application 
be  Bade  for  leave  to  enjoy  a  particular  thing,  no  room 
it  left  to  presume  a  right  to  do  so.] 

The  remaining  point  is,  whether  the  learned  baron 
&ected  the  jury  right  when  he  left  it  to  them  to  say, 
ihetber  the  defendants  made  the  railroad  faon&  fide  for 
dte  convenient  use  and  occupation  of  their  closes  on 
tsch  side  of  the  plaintifib'  railroad,  or  for  an  ulterior 

(■Md,  cr  IBJ  aatt  or  DUlter  of  ftict  or  o(  Itw  not  incoDUttcnt  with  Ute 
■■fk  fact  el  CDJajDwnt,  Ibe  lUiie  alull  be  ipecisltj  diegcd  aod  Ml  forth 

■  MMET  IB  the  aUegalinn  of  the  party  daimiog,  mod  *hill  Dot  be  received 

■  nidcnee  on  mj  genmltniTene  or  deoieB  of  aiKh  ellegBtion." 

(•)  See  oM,  Vtd.  IV.  509.  (ft)  AnU,  Vol.  IV.  »I,  503,  509. 
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1834.       objectJ  *  [Aldersm'B.  There  was  a  mass  of  conflicting 

^^^^''^^^      evidence  on  this  part  of  the  case,  and  I  left  itto  the  jury 
Monmouth-  ,  - 

SHIRE  Canal  to  decide  whether  the  act6  in  question  were  done  with 

Company  |J^  ^j^*^  taken  by  the  witnesses  on  the  one  side,  or  widi 
Harford  that  taken  on  the  other;  stating'  the  question  to  be. 
Others,  ^jj^^jj^y  those  acts  were  done  with  a  bon&  fide  view  to 
the  proper  and  necessary  use  and  enjoymentof  the  doses, 
or  to  some  ulterior  object  not  referable  to  such  use  and 
enjoyment.  The  plaintiffs  gave  evidence  to  show  that 
the  defendants  had  an  ulterior  object  beyond  the  mere 
occupation  of  the  land,  and  did  the  ^cts  in  question  in 
furtherance  of  that  ulterior  object.]  Supposing  *the 
acts  to  be  such  as  the  defendants  might  have  done  for 
the  convenient  occupation  of  their  prenrisesv  it  vras  not 
a  question  whether  they  were  done  boni  fide  for  that, 
or  for  an  ulterior  object.  Even  if  it  appeared  that  the 
defendants  had  in  view  an  ulterior  object  for  wUdi  to 
establish  a  right  of  crossing  the  plaintiffs'  railroad,  that 
was  not  an  ingredient  in  the  case  for  the  condderation 
of  the  jury.  For  the  whole  question  was,  whefther  the 
defendants  were  justisfied  in  making  the  railroad,  and 
not  what  purpose  they  might  put  it  to  when  made. 
Suppose  them  to  admit  an  ulterior  object,  their  acts, 
otherwise  legal,  would  not  be  rendered  illegal.  Thus  a 
man  may  distrain  for  one  cause  and  avow  for  any  other, 
for  which  the  entry  was  justifiable  at  law  (a).  Lucae  v. 
Nockells  {b)  appears  contrary  to  the  present  argunaent, 
but  Parke  J.  dissented  in  that  case.  lAldersim  R,  I 
left  it  to  the  jury  on  the  conflicting  evidence,  whether 
if  the  defendants  had  another  object  in  view  besides 

(a)  Comj^ns's  Digest,  tit.  PUader  (3  K.  14.)  citing  Butler  and  Baker'i 
case.  See  also  1  Lord  Raj^.  454.  Anon,  Godboir,  110;  Fitzherbert's 
Abridgment,  tit.  Avowry^  pi.  332.  citing  Mich.  Si  Ed,  1 ;  3  Rep.  ?6,  a. 
2  Leon.  R.  196  ;  Crowther  v.  Ramdfottom,  7  T.  R.  654. 

(6)  Doro.  Proc.  10  Ring.  157  ;  1  Clark  &  Finoellj,  438.  See  alao  Go- 
vernors  of  Bristol  Poor  v.  Webb,  1  Adol.  &  Ell.  J64. 


the  wiere  cBnm^nt-tiae  and  ehjoj^nt  of  their  eloMfl,  ~     1894. 
dwt  wks  not  tftUieiiee  an  the  qneBtion  whether  their  act    ^^^7^*^ 
iM  iTCC^sMiyor  nMU  tht:  latter  purpoie!     Parke  B.  nnE  Camml 
WiwM  not-  *'  dedkration  by  ttie  defendants,  thiit  they     '^•J^*"* 
wtnt^  thenew  Mihv«d  for  a  comnrnnication  with  a      H*araKD 
dirtant  mibe,  be  evidence  in  this  issue?     Then,  why    •^®*'«»' 
wtn  not  their  acts  evidence  ?     Their  acta  were  tanta- 
Bwant  to  a  dedaratioti  t^  them.     If  tlie  new  railroad 
was  necesaairy  for  the  proper  use  and  enjoyment  of  the 
closet,    the  tdterior  object  would  not  be  material. 
Lord  LaffuUmnt,  C.  B.  The  question  was,  whether  the 
defendaiita'  Sets  in  making  the  new  n^road  were  ne- 
tnmry  for  die  convenient  use,  occupation,  and  enjoy- 
WBt  of  the  defendants'  doses?     IF  they  were,  though 
any  preciac  ulterior  oliject  was  immaterial  to  be  proved, 
yet  such  an  object  would,  if  proved  to  exist,  be  ma- 
terial to  abow  that  the  defendants  did  not  require  the 
mv  raih-oad  for  the  occupation  of  their  closes,   but 
Bade  that  ^e  colour  for  effecting  an  ulterior  object. 
We  wffl,  however,  consider  whether  a  rule  should  be 
granted  on  this  point.] 

Cur.  adv.  vult. 

PaKkb  B.  afterwards  delivered  the  judgment  of  the 
court. — In  this  case  the  court,  after  giving  their  opinion 
OB  the  other  grounds  of  the  motion  for  a  new  tnat, 
took  time  to  consider  one  of  the  points  suggested  by 
Ht.  MauU;  viz.  that  the  learned  judge,  in  summing  up 
to  the  jury,  directed  them  to  consider,  whether  the  de- 
fendants bonft  fide  intended  the  two  tram-roads  which 
crossed  the  railway  of  the  plaintiffi,  (and  which  formed 
^  subject  of  the  trespass  complained  of,)  for  the  con- 
Koient  and  beneficial  use  of  their  lands  inter  se,  or 
vbedier  tbeir  sole  object  in  making  them  was  to  carry 
inloefiect  another  and  different  plan,  totally  uncon- 
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Monmouth - 

SBiRE  Canal 

Company 

Harfokd 
and  Others. 


nected  with  such  occupation?  and  we  think  that  in  so 
doing  he  was  right,  and  that  there  ought  not  to  be  a 
new  trial  on  this  ground. 

The  issue  for  the  jury  was,  in  substance,  whether 
the  defendants'  closes  could  not  be  conveniently  occu- 
pied without  making  a  tram-road  across  the  plaintiffs' 
railway;  and  whether  it  was  reasonable  and  proper 
for  the  defendants  so  to  do,  for  the  purpose  of  carrying 
the  minerals  across  from  the  one  close  to  the  other. 
On  the  part  of  the  plaintiffs,  Mr.  Mushett  and  Mr, 
Sevan  were  called  as  witnesses,  being  men  well  ac- 
quainted with  the  management  of  such  concerns,  who 
stated  that  it  was  by  no  means  necessary  or  even 
advantageous  to  the  defendants  so  to  conduct  their 
works.  In  addition  to  this  evidence,  the  plaintiffs  ad- 
duced the  testimony  of  a  surveyor,  Mr.  Davis,  who 
deposed  to  the  fact,  that  in  1825  he  had  made  a  survey 
for  the  defendants,  for  the  purposes  suggested  by  the 
plaintiffs,  as  the  real  and  sole  purpose  of  the  defend- 
ants; and  that  the  point  where  the  then  projected 
tram-road  crossed  the  plaintiffs'  railway,  very  nearly, 
if  not  exactly,  coincided  with  that  subsequently  adopted 
by  them  in  1830,  for  the  alleged  purpose  of  the  con- 
venient occupation  of  their  lands.  He  also  stated,  that 
negociations  connected  with  the  same  ulterior  object 
were  even  yet  going  on  on  the  part  of  the  defendants. 
There  was  evidence  also  that 'the  tram-road  in  question 
was  of  larger  dimensions  than  could  properly  be  re- 
quired for  the  mere  occupation  of  the  lands  inter  se; 
and  that  in  another  part  of  the  works,  whence  much 
larger  quantities  of  materials  were  derived,  and  large 
masses  of  rubbish  deposited,  but  which  was  uncon- 
nected with  the  ulterior  object,  a  plan  nearly  agreeing 
with  that  suggested  by  Messrs.  Mushett  and  Bevan  had 
been  actually  adopted  by  the  defendants  themselves. 
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It  18  undoubtedly  trae  that  in  answer  to  this,  a  large       18S4. 
and  important  body  of  evidence  was  laid  before  the      ^^^^^^^ 
jaiy  by  the  counsel  for  the  defendants.    The  two  men  JJ^I^J^^^CaITl 
hj  whom  the  tram-roads  vere^  laid  out  and  made, 
ocgatiTed  any  intention  of  carrying  into  effect  the  sup- 
posed ulterior  object  of  the  defendants,  or  any  orders 
torn  the  defendants  to  that  effect;  and  many  iron- 
Basteis  of  high  respectability  and  great  experience 
tito  testified,  that  in  the  management  of  the  defendants' 
ett^e,  they  should  have  adopted  for  its  convenient 
occupation  alone  the  very  plan  carried  into  effect  by 
the  defendants. 

Upon  this  issue  the  bon&  fide  intention  of  the  de- 
fendants seems  to  us  admissible  for  the  consideration 
of  die  jury.  We  think  that  it  tends  to  show  that  the 
making  a  tram-road  across  th<e  plaintiffs'  railway  was 
Dc^  in  the  opinion  of  the  defendants  themselves,  ne- 
peasary  or  conveiiient  for  the  occupatipn  of  their  closes: 
&r  it  shows,  that  their  sole  object  was  different  from 
that  stated  by  them  in  their  pleas«.  The  circumstances 
referred  to,  as  demonstrative  of  their  real  iiit^ntion, 
nay  be  considered  as  equivalent  to  a  declaration  by  the 
defendants,  that  in  making  the  tram-road  their  sole 
ol^ect  was  to  go  to  the.  Trevill  qaaxry  and  the  Brecon 
canal,  and  that  they  did  not  really  want  such  tram- 
HNuls  fi>r  the  convenient  occupation  of  their  lands  at  all. 

Now  such  a  declaration  would  undoubtedly  have 
been  evidence  on  this  issue  against  the  defendants ; 
and  under  the  circumstances  of  the  conflict  of  evi- 
denoe  in  this  case,  we  think  this  a  circumstance  which 
night  properly  weigh  with  the  jury  when  they  deli- 
berated on  their  verdict. 

We  are  also  of  opinion,  that  as  the  facts  from  which 
focb  intention  was  sought  to  be  inferred,  were  opened 
hj  the  counsel  for  the  plaintiffs  and  relied  on,  and  af  • 
tenrards  adduced  in  evidence  without  any  objection  to 
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their' adtaissibility  on  the  .part  of  the  eduasel*  fdr  the 

defendants,  and  as  their  oounsel  -madie  obsen«tiiiiii9  on 

SHIRE  Canal  ^^^^  evidence  in  opening  the  caie  to  the  juty,  and^ealled 

Company     witnesses  to  explain  and  contradict  it,*  it  do^s  not  He  in 

Harford      ^^^  mouth  of  either  of  the  parties  now  to  object  to  the 

and  Others,    effect  of  that  evidence  being  comttieBted  on  by  ^he 

learned  judge,  and  considered  by  the  jury.  *  We  think, 

therefore,  that  there  should  be  no  nil^inthis  cate.  • 


Rale  refuaed. 


I . 


Assignees  of 
an  insolvent 
incurobenti 
who  hate 
published  a 
sequestration, 
are  not  enti- 
tled to  receive 
arrears  of  com- 
position for 
tithes  due  be- 
fore such  pub- 
lication; for 
that  writ  only 
operates  pro-  * 
speed  vely  from 
the  time  of 
such  publica- 
tion. 

The  property 
of  an  incum- 
bent in  the 
{profits  of  his 
iving  is  not 
bound  from 
the  time  of 
lodging  the 
levari  faciat 
in  the  bishop's 
registry. 


Waite,  Clerk^  against  Bishop,  Lawrence,  BttooKE, 

and  NoKES. 

r\^  to  application  to  the  court,  under  s.  L  of  1  &  S 
W.  4.  c,  58.  (the  interpleader  act),  the  facts  were 
directed  to  be  stated  in  the  following  special  case: — 
The  plaintiff  in  this  case  is  rector  of  Blagdon  in  (he 
county  of  Somerset^  and  in  1825  granted  an  annuity  to 
one  Britten^  of  Clapham  Common  in  the  county  of 
Surrey f  and  secured  the  payment  thereof  <by  a- demise 
of  his  rectory  of  B.  aforesaid,  and  by  warrant-of-attor- 
ney,  entitled  in  a  cause*  Brkten  v.  Waite*  In  18S8  the 
annuity  being  in  arrear,  Britten  applied  for  and  oIk 
tained  sequestration  against  the  rectory  aferesaid,  and 
continued  in  receipt  of  the  tithes  and  profits  thereof 
till  March  1832.  On  Stfa  May  18S2  the  plaintiff  WmUe 
applied  to  the  Court  of  King's  Bench,  through  NoIu» 
an  attorney,  for,  and  obtained,  a  rule  nisi  for  'setting 
aside  and  delivering  up  the  annuity  deeds,  warranta-of- 
attomey  and  judgments. 

In  Trinity  term  1832  that  rule  was  made  absolute, 
and  it  was  ordered  that  no  further  proceedings  should 
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be  takeb  Oft  the  wKt '  of  sequeMration ;  and  there  was        I8S4. 
a  fefercace>  to  (lie  master  respecting  the  monies  re* 
ceheil  by  Briitem^  with  liberty  thereafter  to  issue  a 
fiesh  writ  of  tequestration  for  any  futute  arrears  of  the       Bishop 

m^A  ••«»»;«w  ""^  Others. 

nia  annuity. 

Briitem  refused  to  wiAdrbw  his  writ  of  sequestra- 
tioo  from- the  pkintiflTs  living,  alleging  that  the  said 
rale  riisohite  did  not  order  him  to  do  so.  In  April 
1832,  before  the  application  to  the  Court  of  King's 
Bench  fivr  the  rule  nin  abovementioned,  the  plaintiff 
executed  a  warrant-of-attomey  to  the  said  Nokes  in 
the  penal  sum  of  100/.  for  certain  costs  due  from  the 
jdaintiff  to  Nokes;  on  which  warrant-of-attomey  Nokes 
agned  judgment,  and  issued  a  writ  of  levari  facias,  ac- 
cording to  the  forms  prescribed  by  law,  and  caused  the 
tame  to  be  filed  in  the  office  of  the  Lord  Bishop  of 
Bath  and  Wells,  on  or  about  the  26th  April  1832,  for 
tbe  purpose  of  proeurhig  sequefttradon  against  the 
Knag  of  Blagdon  aforesaid,  the  sequestration  of  the 
said  John  Britten  being  still  upon  the  said  living. 

In  tbe  month  of  June  1832,  after  the  above  rule  was 
made  absolute,  the  plaintiff  executed  a  second  warrant- 
of-attomey  to  the  said  Nokes,  in  the  penal  sum  of 
KOL,  for  dther  costs  due  from  the  plaintiff  to  the  said 
tiokes,  upon  which  second  warrant-of-attomey  the  said 
Nokes  likewise  sigtied  judgment,  and  issued  a  writ  of 
levari  fiiciaa^  according  to  the  forms  prescribed  by  law; 
and  caused  the  same  to  be  filed  in  the  office  of  the 
said  Lord  Bishop  of  Bath  and  Wells,  on  or  about  the 
18di  day  of  June  1882,  for  the  pm'pose  of  procuring 
sequestration  against  the  said  living  of  Blagdon  afore- 
said, the  sequestration  of  the  said  Britten  being  still 
opoD  (he  said  living. 

The  said  Nokes  caused  an  office  copy  of  the  said  rule 
aksoJirte,  of  TVinitf/  term  1832,  to  be  served  upon  Mr. 
^(ofitt,  the  registrar  of  the  Bishop  of  Bath  and  Wells, 
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by  Messrs.  Melliar,  Lovell,  &  Co.,  solicitors,  of  Wells; 
when  the  said  Mr.  Parfitt  informed  them  that  seques- 
tration could  not  be  granted  to  the  said  Nokes,  in  con- 
sequence of  the  said  Britten  not  having  withdrawn  his 
writ  of  sequestration  from  the  said  living. 

The  plaintiff  having  been  arrested  for  debt»  filed 
kis  petition  on  the  10th  of  October  18S2,  to  be  dis- 
charged from  his  debts  by  virtue  of  the  act  of  parlia- 
ment passed  for  the  relief  of  insolvent  debtors ;  and,  on 
the  23d  February  1833,  the  plaintiff  was  discharged 
accordingly,  having  inserted  in  his  schedule  the  debt 
claimed  by  the  said  Britten,  and  likewise  the  debt 
claiined  by  the  said  Nokes,  by  virtue  of  the  said  two 
warrants-of-attorney  and  writs  of  levari  facias  issued 
upon  the  judgments  entered  up  thereon.  .  The  above- 
named  defendants,  William  Bishop,  Joseph  Lawrence, 
and  Charles  Brodke,  were  duly  appointed  assignees  of 
the  estate  and  effects  of  the  above  plaintiff. 

On  the  14th  May  1833,  (being  after  tibe  adjudication 
of  the  plaintiff),  the  master  of  the  Court  of  King's 
Bench  made  his  allocatur  upon  the  matters  referred 
to  him,  in  the  following  words  and  figures: — 

£•     s»    d* 
Amount  of  tithes  received    .     .     .    •    •    909  19    5j^ 

Payments  thereout 873    7    2 

Balance  in  the  hands  of  the  sequestra- *\ 

tor  towards  payment  of  the  arrears  of  >  £qq  ]g    31 

the  annuity ^ 

On  the  24th  May  1833,  the  Court  of  King's  Bench 
granted  to  the  said  Britten  a  rule  nisi,  to  show  cause 
why  he  should  not  be  at  liberty  to  proceed  on  his  writ 
of  sequestration. 

The  assignees  of  the  plaintiff  took  no  steps  tp  oppose 
the  said  rule,  whereupon  the  plaintiff  himself  (TTai^e) 
instructed  counsel,  through  his  attorney,  to  oppose  it^ 
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00  the  ground,  that,  by  the  rule  of  court  of  Trinity       1834. 
tenn  1832,  the  said  Britten  was  reduced  to  the  condi- 
tioD  of  a  m&te  judgment  creditor;  and  the  plaintiff 
WmU  having  been  abjudicated  to  be  discharged  be-      ?'???'* 
fore  Britten  could  issue  a  fresh  writ  of  sequestration, 


Waits 
r. 


that  his  claim  against  the  living  was  destroyed  by  vir- 
tue of  die  34th  sect  of  7  Geo.  4.  c.  57.  The  same  rule 
coming  on  fpr  aigumc^t  on  the  12th  of  June  1833,  the 
Court. of  King's  Bench,  on  consideration  of  the  facts 
stated  there,  rdating .  to  Mr.  .Britten's,  sequestration, 
diachai|(^.the  said  rule» 

On  the  14th  of  May  1833,  the  assignees  of  the 
plamtiff  filed  an  order  of  adjudication  in  the  office  of  the 
Lord* Bishop  of  Balh  and  Wells,  pursuant  to  the  direc- 
tkms  of  the  insolrent  debtors'  act  (a),  but  could  not 
obtain  .seqaestration,  in  consequence  of  Britten's  still 
lefbsmg  to  withdraw  .his  writ  of  sequestration. 

On  the  13th  November  1833,  the  assignees  of  the 
plaintiff  obtained  from  the.  Court  of  King's  Bench  a 
rale  to  show  cause  why  the  sequestration,  at  the  suit 
of  the  plidntiff  {Britten),  should  not  be  set  aside,  or 
removed  firom  the  benefice,  the  plaintiff  retaining  all 
monies  lawfully  levied  thereunder,  and  with  liberty  to 
the  assignees  under  the  insolvent  debtors'  act  to  issue 
a  sequestration  upon  .such  living. 

Mr.  Nohes's  opposition  to  the  rule,  as  regarded  the 
permission  of  the  icourt  to  the  asagnees  to  issue  a  se- 
questration, was  not  persisted  in,  it  having  been  pro- 
posed by  the  assignees  of  the  plaintiff  Waite,  that  the 
ebums  of  the  said  Nokes  diould  be  satisfied  out  of  the 
fint  proceeds  from  the  living ;  and  that  the  details  of 
this  arrangement  should  be  settled  between  the  coun- 
ad  for  the  parties. 

The  rule  came  on  for  argument  on  the  22A.  of  No^ 
^Mwiber  1833,  when  the  court  ordered  that  the  seques- 

-(a)  t  Oto,  4b  c.  57.  s.  28* 
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tration  at  the  suit  of  the  plaintiff  Britten  should-  be 
removed  from  the  benefice  of  the  defendant,  the  plain- 
tiff retaining  all  monies  lawfully  levied  thereunder  rand 
with  liberty  to  the  assignees  under  the  ii^olvent  debtor^* 
act  to  issue  a  sequestration  upon  the<aaid  Uvkig. 

On  the  8th  January  1834^  the  said  BriUen  mithdrew 
his  writ  of  sequestration;  and,  on  the  l'£th  Jimuary 
1834y  that  of  the  assignees  of  the  plaintiff  was  *  dlily 
puUished.  From  the  month  of  May  1832  to  die 
said  l^th  January  1834  no  creditor  ^f  the  said  ipbdn-^* 
tiff  could  receive  the  proceeds  from  the  said  litingy 
Britten^  the  then  sequestratbr,  being  restrained  by 
the  order  of  the  Court  of  King's  Bench,  and  die  Bishop 
of  Bath  and  Wells  being  prevented  from  grantingise^- 
questration  to  any  other  creditor,  in  consequenci^iof 
the  writ  of  the  said  Britten  being  still  on  the  aaid 
living.  The  plaintiff  having  been  advised  that  he^ras, 
by  virtue  of  the  provision  contained  in  7  Geo.  4.  6.  137. 
8.  S8.,  the  only  party  entitled  to  the  tithes  of  llie  aaid 
living  accrued  due  from  the  month  of  March  1832  to 
the  said  £9th  September  1838,  claimed  the  same  as 
they  respectively  became  due  in  the  months^  of  March 
and  September  1833.  A  great  number  of  the  pa- 
ririiionevs  having  reftised  -payment  to  the  plainti^ 
several  actions  were  brought  at  his  suit  in  JHrnty-ym^ 
cation  last  in  this  honourable  court,  and,  amongst 
others,  against  T.  Mawarth,  J.  Bailey  the  elder,  and 
J.  Stevens.  The  tithes  being  claimed  by  several  par* 
ties,  the  last-named  defendants  took  out  a  summons 
under  the  interpleader  act,  1  &  S  Will.  4.  c.  58.,  which 
being  attended  by  all  parties  interested,  before  Mr* 
Baron  Bayley,  he  ordered  that  the  amounts  sued  for 
should  be  paid  into  court,  and  all  further  proceedings 
stayed  until  the  fourth  day  of  the  following  term. 

In  Hilary  term  1834  the  matter  was  brought  be- 
fore this  honourable  court,  when  the  above-named 
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phiDlifl^  Imd  die  defeodants  W.  Bishop^  J.  Lawrence, 
C  JBrpoie,  and  «/•  Nohe*  appeared  and  stated  their  re* 
speettfe  olakria  to  the  tithes  in  question.  The  said 
W.  JiMapfJf.  JLswrenoef  hnd  C.  Brooke  fouaded  their 
nglit  npoD  their  appointment  as  assignees  of  the  aboye"- 
osBied 'phmitiflrit  and  upon  the  sequestration  then 
gruited  todiem  bythe  bishop  of  the  diocese.  The 
Slid  J.  JVbiitftdlfiged^in  his  behalf,  as  the  fact  really 
was,  as  staled  by  Mr.  JParfUt  (the  registrar  of  the 
LmdiBmbopai  Bath' and  WeUs\  that  the  sequestra* 
tion  bid  fceen>  granted  to  the  said  assignees,  subject  to 
any  tij^t  he  the  sud  N0he9  might  hare  to  the  tithes 
in  qoeotieii;  and  dokded  to/have  such  right  from  the 
eaenniBtance,  that  sharing  lodged  his  writs  of  levari 
bdas  ID  the  office  tof  the  :bishop  of  the  diocese,  he  had 
done  all  that  the  law  enabled  Jiim  to  do;  that  seques- 
tmtioD  would  bavd  been  granted'  to  Inm  had  not  the 
aid  BrUten  been  -in  pesaession  of  the  said  living  by 
firtae  ef  Us  said  wnt  of  sequestration,  and  that  such 
poBsesaiofi  was  tcnrtious,  and  a  vidation  of  the  rule  of 
Trvdhf  term  18S2,  made  in  the  cause  of  Britten  v. 
Wmie*  The  phnntiff  Waite  claimed  the  tithes  on  the 
grounds  faereinbefiMre  stated.  The  orders  of  court 
restifi!tiiig  the  argument  in  the  several  causes  &c,  were 
then  set  for tk 
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John.  Campbdl  (Attorney-General)  for  the  plain- 
dC  The  question  for  the  opinion  of  the  court  is, 
winch  of  the  three  following  parties  is  entitled  to  the 
SRcars  of  tithes;  the  plaintiff  as  incumbent,  three  of 
die  defendants  as  his  assignees  under  the  insolvent  act, 
or  the  remainiDg  defendant  {Nohes)  as  his  judgment 
creditor*  The  material  dates  are  as  follows:  @3d  Fe-- 
inary  1833,  when  the  plaintiff  was  discharged  by  order 
of  Che  iDsad^eBt  court;  March  and  September  183S, 
^'^  the  arrearB  in  question  became  due ;  Trinity  va- 
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1834.       catkm  1833,  when  the  plaintiff  brought  his  actions  for 
tithes ;  and  12th  January  1834,  when  the  sequestrft^ 
tion  of  the  assignees  was  published.     As  the  plaintiff 

Bisttop       has  priin&  facie  a  right  as  incumbent  to  maintain  his 

and  Othera.         ..  •     i.  ^l  •  j  ^i_ 

action  against  the  occupiers,  and  recover  the  arrears 

from  them,  title  must  be  shown  against  him  by  the  pre- 
sent claimants.  *" 
first,  as  to  the  title  of  the  judgment  creditor  Nohe$. 
[Parhe  B.  Is  it  not  a  question  whether  the  prior  seques- 
tration of  Britten  did  not  prevent  the  plaintiff  from 
bringing  his  action,  by  making  him  receive  the  profits 
for  the  benefit  of  Britten?]     Britten  does  not  appear; 
and  if  he  had,  the  decision  of  the  King's  Bench  in 
Britten  v.  Waite  (a)'  shows  that  his  sequestration  of 
1828  could  not  be  further  enforced  than  for  the  ar-^ 
rears  of  the  annuity  granted  by  the  pUdntifi^  and 
secured  upon  hb  benefice,  which  had  then  become 
due ;  nor  has  Britten  issued  any  fresh  sequestration 
for  subsequent  arrears,  as  he  might  have  done.     lAl' 
dersonB.  It  may  be  that  the  interpleader  act  excludes 
those  who  neglect  to  make  their  claim.     Lord  Lynd- 
hurst  C.  B.  Britten  was  allowed  by  the  rule  of  the 
Court  of  King's  Bench  of  22d  November  1833  to  re- 
tain so  much  of  the  monies  as  he  had  at  that  time 
lawfully  recovered  under  his  sequestration.     He  was* 
left  at  liberty  to  issue  a  fresh  one  for  subsequent  ar- 
rears, but  did  not  do  so,  and  afterwards  withdrew  his 
original  sequestration.    The  arrears  now  in  question 
are  therefore  not  affected.    Parhe  B.  Britten  is  not 
before  this  court,  and  if  he  was,  he  could  not  avatl 
himself  of  bis  sequestration  as  to  the  arrears  now  fai 
question,  viz.  those  accruing  betweep  March  1832  and 
S9th  September  1833.     He,  therefore,  is  out  of  the 
case;  the  execution  creditor  (Nokes)  is  also  out  of  the 
case;  for  though  he  lodged  his  writs  of  levari  facias 

(a)  SBar.  &  Ad.  9l5. 
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w^tbel»Bhopy  he  never  obtained,  much  less  did  he  1834. 
eier.  publish  a  sequestration.]  Whether  he  has  any 
nmedy  against  the  bishop  for  not  granting  a  seques- 
tn&mfOa  the  supposition  that  Britten's  then  pos-  f'^"^^ 
KMion  of  the  benefice  under  his  prior  sequestration 
WIS  tortious^  is  not  now  the  question ;  but  without 
nch  sequestration  he  cannot  make  title  to  the  arrears 
B  question  as  against  the  plaintifi)  the  incumbent. 

As  to  the  title  of  the  plaintiff's  assignees  under  the 
■Bohreat  act,  they  can  have  no  claim  to  these  arrears 
inder  the  general  assignment,  for  they  were  not  due  at 
that  date.  The  plaintiff's  actions  were  commenced 
befixre  Idth  January  1834/,  when  the  sequestration  of 
die  assignees  was  published.  Bishop  y.  Hatch  (a) 
Acnrs  that  no  property  in  the  arrears  could  pass  to 
dm,  without  such  sequestration  obtained  according  to 
die  [Korisions  of  the  insolvent  act  7  Geo.  4.  c.  57, 
1. 88.  (b).    The  court  here  called  on 

(«)  lAdoL&El].  171. 

(h)  Tbat  ctonae  does  not  remove  a  doubt  as  to  the  stage  of  a  seqaes- 
tmioD  at  vbkfa  the  property  woold  Test  in  the  insolvent's  assignees.  It  is 
•ifenowB: — 

**  Provided  always,  that  nothing  in  this  act  contained  shall  extend  to 
the  atttgnee  or  atsignees  of  the  estate  and  effects  of  any  such  pri- 
r,  bang  a  beneficed  clergjrnian  or  curatCi  to  the  income  of  such  benefice 
or  cmcj  for  the  porposes  of  this  act.  Prorided  alwajs,  nevertheless, 
An  it  slnll  be  lawful  for  such  assignee  or  assignees  to  apply  for  and  obtain 
agyeatiatSoo  of  the  profit  of  any  such  benefice  for  the  payment  uf  the 
Mtf  of  toch  prifoner,  and  the  order  of  adjudication  made  in  the  matter 
of  ladi  prisoner's  petition,  in  pursuance  of  this  act,  shall  be  a  sufiicieut 
vaRiDt  for  the  granting  of  such  sequestration,  without  any  writ  or  other 
pwfHTffgf  to  aothorise  tlie  same ;  and  such  sequestration  shaii  accord- 
^gly  be  iasoed  as  the  same  might  have  been  issued  upon  any  writ  of  levari 
bdM  fiModed  opon  any  judgment  against  such  prisoner.'* 

laiW  T.  Bbiek,  3  Camp-  447.  a  notice  by  an  incumbent  to  his  tenant  to 
IMt  Im  glebe  ezpifvd  on  Sdth  DBcember.  On  the  next  17th  January,  a 
■ytjUaticn  was  poUisbed  in  the  church  :  it  was  held  that  the  tenant  "^-as 
a  tRipBMer  between  25th  December  and  15th  January,  and  that  the  rector 
*^  hmg  ejectment,  I'J"'^  ^^  demise  on  1st  January.    Dampkr  J. 

roL  y.  H 
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Harrison  for  the  assignees.  Had  Britten* n  sequei- 
tration  been  removed  from  the  benefice  by  the  rule  of 
IHnity  1832,  the  subsequent  rule  obtained  by  die 
assignees  in  November  ISSS,  would  have  been  tnme- 
cessary  to  compel  him  to  withdraw  it.  It  therefore 
de  facto  existed  at  the  time  when  the  plaintiff  brought 
bis  actions^  and  was  considered  so  to  exist  by  the 
bishop,  who  on  that  account  refused  to  grant  anotfier 
sequestration  to  the  assignees.  Its  existence  in  that 
state  till  8th  January  1834,  when  it  was  withdrawn,  is 
suflScient  to  defeat  the  plaintiff's  title.      Supposing 

»dded,  **  Tbc  incumbent  is  not  entitled  to  the  rents  and  profits  of  the  sl^be 
lands  from  the  day  of  publication  while  the  sequestration  remains  in  force, 
but  he  is  entitled  to  them  from  the  expiration  of  die  notice  to  quit."  In 
B$niutt  ▼.  ApperUy,  6  B.  &  C  634,  9  D.  &  A.  676,  Lord  Ttnttrdin  taji, 
that  the  whole  extent  of  tlie  decision  in  Dob  v,  Bluch  is,  that  till  publicaiioi) 
no  person's  rights  can  bt  interfered  with,  viz.  that  the  right  of  the  rector  to 
hold  possession  of  the  land  and  take  the  profits,  is  not  determined  ;  to  that 
he  might  be  entitled  to  bring  ejectment  on  a  right  of  entry  accruing  to  him 
before  publication,  the  demise  being  laid  accordingly,  though  he  could 
not  have  a  writ  of  possession  after  it,  ibid,  BayUy  J.  added,  tbat  |be 
property  was  bound  from  the  lime  when  the  sequestrator  is  appointed^ 
and  that  the  publication  of  notice  is  only  necessary  in  order  to  give  priority 
against  conflicting  rights.  (Legatticke  v.  Biihop  of  Ureter,  X  Crompt*  Fr9C» 
S59.,  mentioned  in  Matih  v.  Fawcett,  9  H.  I31a.  58t{«  had  be«D  cited!.) 
Till  99  Car,  9.  c.  3.  s.  16.  enacted  that  *'  no  writ  of  fieri  faciiu  or  other 
execution"  should  bind  property,  but  from  the  time  of  its  delivery  to  tbo 
sheriff,  the  property  was  bound  from  the  teste  of  a  writ  of  fi.  fa,  at  auit  of 
n  common  person ;  see  the  judgment  of  Patteson  J,  in  GiUi  v.  Grover,  9  Bio^ 
135.  Since. that  act,  if  after  such  delivery  the  defendant  assigns  his  goods,  tbs 
sheriff  may  take  them  in  esecution ;  per  LittUdaU  J.  Luros  ▼•  NofMih 
Dom*  Proc.  10  Bing.  189.  See  the  judgments  of  AHcmm  h  and  of 
Taunton  J,  and  LdttledaU  J.  in  Gila  v.  GroveTf  Dom.  Proc.  6  Bing,  l58t 
176.  938.  In  Payne  v.  Drewe,  4  East,  593,  collecting  ail  tbe  prerioiiy 
cases,  Jjord  ElUnborough  laid  down  the  rule  to  be,  that  the  goods  ort 
bound  by  the  delivery  of  the  writ  to  the  sheriff,  as  against  tlie  part/ 
himself  and  all  claiming  by  assignment  from,  or  representation  tbroogb  or 
under  him.  In  9  Bing.  965,  Tindal  C,  J.  says  tliat  this  may  be  true,  without 
the  consequence  contended  for,  that  the  property  in  tlie  goods  if  in  any 
manner  altered  thereby.  See  also  Bull.  N,^,^^*  LowM  ▼»  Tomkimt 
8#jr  w.  4Uma,  16  East,  978. 
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hemtifer  lliat  its  operation  was  at  an  end^  and  that  the 
litfaeB  were  the  plaintiff's  down  to  the  12th  January 
1834,  when  the  assignees*  sequestration  was  published^ 
who  were  at  that  time  entitled  to  the  arrears?  The 
■s^nees ;  for  die  plaintiff  had  not  received  then,  and 
if  thej  bdonged  to  him,  his  title  to  them  was  trans* 
iERed  to  die  assignees.  The  execution  creditor  could 
not  take  them,  having  never  issued  a  sequestration ; 
Bor  eonld  Sriiten  do  so  without  a  second  sequestration. 
[Loid  Lyndhmrst  C.  B.  Suppose  a  sequestration  de 
fbeto  lo  exist,  though  it  should  not  have  continued  in 
operation,  dioald  not  any  second  sequestration  be  pub- 
fished  ?  Parke  B.  You  say  the  assignees'  sequestration 
opentea  not  only  on  tithes  afterwards  to  become  due, 
but  on  the  arrears  unpaid  at  the  time  of  its  publi- 
cttion,  and  that  you  might  have  pleaded  specially, 
dnt  since  tiie  commencement  of  the  suit  the  superior 
tide  of  the  assignees  had  interposed  to  defeat  the  plain- 
tiff's title.]  Great  injustice  would  be  done  if  they  are 
held  not  entitled  to  the  arrears  of  the  profits,  for  ISO/, 
the  curate's  arrears  of  salary,  may  be  claimed  under 
their  sequestration. 


1834. 

Waite 

V. 

Brsnop 
andOtbeis* 


AdtHson  for    the  execution  creditor.       Nokes,  by 

lodging  his  writs  at  the  bishop's  registry,  and  directing 

sequestrations  to  be  issued  thereon,  did  all  that  he  was 

leqnired  by  law  to  do  in  order  to  perfect  his  title  to  the 

arrears  of  tithe,  and  is  now  entitled  to  receive  them. 

He  has  at  aD  events  priority  to  the  sequestration  of  the 

ifligoees,  which  was  granted  expressly  subject  to  his 

daim.     But  this  is  a  question  for  the  equity  of  the 

court    [Lord  Lyndhurst  C.  B.   The  real  question  is, 

whether  Nohtt  could  maintain  an  action  for  the  arrears?] 

As  against  the  plaintiff,  he  might.     For  when  his  last 

writ  was  lodged  at  the  bishop's  registry  in  June  1832, 

Brittea's  sequestration  remained  upon  the  living,  and  in 

h2 
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operation ;  it  was  afterwards  set  aside,  and  the  arrears 
now  in  question  accrued  in  the  meantime.  Now  it  u 
laid  down  in  The  King  v.  The  Bishop  of  London  (a), 
that  a  sequestration  is  analogous  to  a  fieri  facias.  Then, 
by  analogy  to  the  rule,  that  if  two  writs  of  fi.  fa.  are 
delivered  to  a  sheriff  to  be  executed,  and  the  first  is  set 
aside  after  a  levy  under  it,  that  levy  is  appUcable  to  the 
second  writ,  Nokes's  writs  of  levari  facias,  as  lodged  in 
the  registry,  created  a  lien  in  his  favour  on  those  ^ 
arrears,  which  could  not  be  taken  under  Britten^s 
sequestration  after  it  was  set  aside ;  for  Bennett  v. 
Apperleyijb)  shows  it  was  not  necessary  that  the  se- 
questration should  be  published  after  the  return  day  of 
the  levari  facias.  Though  it  has  been  said  that  the 
sequestration  will  bind  third  persons  only  from  the 
time  of  the  publishing  it^  it  is  not  so  determined  as  to 
defendants  themselves.  As  to  them,  the  property  is 
bound  from  the  time  of  delivering  the  writ  to  the 
bishop.  Sequestrations  might  now  be  published  on 
Nokes's  writs,  notwithstanding  those  of  the  assignees ; 
for  Nokes's  title  is  paramount  to  theirs. 


The  Attorney- General  in  reply.  Since  Britten^B 
sequestration  was  set  aside  his  title  is  out  of  the  present 
question.  As  to  Nokes,  no  authority  is  cited  to  prove 
that  he  acquired  a  lien  on  the  property,  or  that  it  was 
bound  by  the  lodging  the  writs  with  the  bishop.  It  is  only 
by  29  Car.  2.  c.  3.  s.  16.,  that  the  lodging  a  fi.  fa.  with 
the  sheriff  binds  the  property  in  the  goods  in  that  parti- 
cular case.  [Lord  Lyndhurst  C.  B.  The  King's  Bench 
never  held  Britten  s  sequestration  void,  they  merely 
ordered  it  first  not  to  be  proceeded  on,  and  afterwards 
to  be  removed.]  Nor  is  any  authority  cited  to  show 
that  the  plaintiff's  right  to  sue  for  these  arrears  of 


(a)  1  D.  &  Uyl.  487. 


(6)  6  B.  &  Cr.  630, 


Waite 
v. 
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dtbes  could  be  transferred  by  the  assignment,  contrary        1834. 

to  principle  and  to  the  words  of  the  writ.     [Parke  B. 

Supposing  no  composition  for  tithes  to  have  existed  in 

this  case,  and  no  tithes  to  have  been  set  out,  the  incum-       Bishop 

bent's  right  of  action  on  the  statute  6  Edw.  6.  would 

not  have  been  transferred.]     Then  why  should  it  be 

tnmsferred  in  another  form  of  action  ? 

Lord  Ltndhurst  C.  B. — As  Britten  has  been 
served  with  this  rule,  and  does  not  appear  to  claim,  I 
igree  with  my  brother  Parke  that  his  title  may  be 
considered  as  entirely  out  of  the  question.  Then  it  is 
nmiecessary  to  consider  any  title  which  he  might  be  sup- 
posed to  have.  The  plaintijOT,  as  rector,  has  the  prima 
ficie  and  apparent  right  to  these  arrears,  by  virtue  of 
his  incumbency.  As  the  assignees*  title  did  not  arise 
till  die  12th  January,  when  their  sequestration  was 
published,  it  cannot  defeat  the  plaintiff's  title  to  these 
arrears,  unless  it  had  a  retrospective  effect  applicable 
to  by-gone  compositions.  I  am  of  opinion  that  it  has 
DO  such  effect.  The  form  of  the  writ  (a)  shows  that  to 
give  it  retrospective  effect  would  be  contrary  to  its 
terms,  which  apply  only  to  the  accruing  profits  of  the 

(i)  Beiag  in  form  as  follows  :  •'  We  therefore,  proceeding  by  virtue  of 
aad  m  obedience  to  the  said  writ,  and  iDasmucli  as  in  us  lies,  duly  executing 
die  nme,  having  seqoestrated  all  and  singular  the  tithes,  fruits,  profits, 
riilartnm,  obventioos,  and  other  ecclcsiaatical  rights  and  emoluments  of  and 
kdflDging  to  the  rectory  [or  vicarage]  and  parish  church  of 
in  the  county  of  ,  and  diocese  of  ,  of  which  tiie 

wd  mentioned  in  the  said  writ  is  the  present  rector,  [or  vicar] 

and  by  these  presents  do  sequester  the  same,  and  give  and  grant  unto  you 
^  UMi  ,  foil  power  and  authority  to  sequester,  collect^  levy, 

gVtkr,  and  receive  ail  and  singular  the  tithes,  fruits,  profits,  oblations, 
oknatioos,  and  ail  other  ecclesiastical  rights  and  emoluments  belonging  to 
tie  rtctory  for  vicarage  J  and  parish  church  of  aforesaid,  and  the 

««  to  sp// and  di»po5C  of,  and  the  money  arising  therefrom  to  apply  to 
^fof  t/ie  doc  payTJcnt  of  the  debt  and  costs  in  the  said  writ  mentioned, 
^i^^Uithc%A\d  indorsvmcnt  on  ihc  said  writ,  «ho  5ul>ject  &c." 
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rectory.    Nokes  can  have  no  claim,  for  no  sequestration 
of  his  has  been  published. 

Parke  B. — I  am  of  the  same  opinion.  JBritteri's 
non-appearance  has  reduced  this  question  to  the  single 
claim  of  the  assignees,  whose  title  to  these  compo- 
sitions for  tithes  depends  on  this,  whether  their  seques- 
tration had  a  retrospective  effect  or  not?  I  am  of 
opinion  that  it  had  not,  and  that  neither  debts  previously 
due  to  the  rector  for  rent,  nor  his  rights  of  action  for 
these  arrears  of  tithes,  or  in  like  manner  for  noi 
setting  out  tithes,  pass  under  it.  Nothing  but  tire 
future  profits  of  the  rectory  can  pass  by  it. 

Alderson  B. — The  plaintiff  was  in  possession  as 
rector  at  the  time  these  arrears  accrued,  and  is  there- 
fore entitled  to  them.  The  sequestration  of  the  as- 
signees does  not  cover  antecedent  profits  which  did  not 
belong  to  the  rectory  at  that  time.  Were  we  to  hold 
otherwise  we  might  endanger  other  and  prior  seques- 
trations. Such  may  perhaps  exist,  directed  agiunst 
these  very  arrears. 

The  learned  baron  also  said  that  Britteriy  if  served 
with  the  rule,  was  barred  by  section  3.  of  the  inter- 
pleader act,  but  that  his  not  being  served  would  make 
no  difference,  as  be  would  have  a  right  of  action  against 
the  defendants. 

GuRNBY  B.  concurred. 


Judgment  for  plaintiff,  with  costs  of  the  a] 
cation  to  be  paid  to  him  by  the  assignees  and 
the  execution  creditor  in  equal  moieties.  The 
defendants  to  pay  the  plaintiff's  costs  of  the 
action  to  the  time  of  paying  money  into  court ; 
subsequent  costs^  if  any,  to  be  paid  by  the 
assignees. 
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ISM. 

Cocker  against  Hannah  Cowper. 

pASE.    The  declaration  stated  that  the  plaintiff  The  penna- 

was  possessed  of  a  brewery  and  premises,  and  that  "f  ^l^^a  *"^ 
bjr  reason  thereof  he  was  entitled  to  the  benefit  of  drain  in 

•  .  /I      •        •  n  •     another's  land 

oertam  water  arising  or  flowing  m  or  from  a  certam  ^^  confey 

weB  or  spring  of  water  in  a  certain  close  of  the  defend-  '^^fer  from  a 

ftpnng  there 
aD^and  whkh  water  ought  to  have  run  and  flowed  situate^can- 

sloi^  a  eertain  drain  to  the  plaintiff's  brewery  ;  but  ^^1^  ^X 
diat  the  defendant  preyented  the  plaintiff  from  using  deed,  and  a 
the  same.  Plea,  not  guilty,  pleaded  before  the  new  rules  [^^37^800!?  a 
of  pleading  ofHil,  4f  Will.  4.  came  into  operation.     At  <)rain  may  be 
die  Lemt  assises  for  Lancashire,  before  Gumey  B.,  a  though  it  was 

verdict  was  taken  for  the  plaintiff  by  consent,  subject  °*'*^®  *"  ^°- 

.  sequence. 

to  the  opinion  of  this  court  on  a  special  case  to  be 
slated  by  a  barrister.  It  was  stated  by  him  accordingly 
ss  fellows : — **  I  do  award  and  find,  that  from  the  year 
1799,  op  to  and  beyond  the  year  1815,  the  public- 
lumse,  brewhouse,  and  premises,  now  held  by  the  plain-* 
tiff  and  mentioned  in  the  declaration,  were  occupied  by 
one  Paul  Cowper ^  under  a  lease  thereof  for  999  years, 
granted  to  him  in  1799  by  the  then  owner  in  fee,  one 
John  Cowper,  the  brother  of  the  said  Paul  Cowper ; 
sad  that  the  plaintiff's  well,  also  mentioned  in  the 
decIaratioD,  was  made  by  the  said  Paul  Cowper  long 
before  1815,  and  was  originally  supplied  with  water 
oomreyed  from  an  under-ground  spring  by  a  covered 
dnsn  through  the  adjoining  close  of  one  Dunkerley  ; 
sad  that  in  1815,  Dunkerley  prevented  the  water  from 
nnniDg  any  longer  from  his  said  close  to  the  said  well, 
iaeOBseqnence  whereof  the  said  Paul  Cowper,  in  order 
to  obtain  anoiber  supply  of  water  for  his  said  well,  in 
tht  siaK  ye«r  lasMie  a  drain  and  cut  a  deep  tunnel  into 
^  AwBgh  a  cioee  mentioned  m  the  declaration  as 
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the  close  of  the  defendant,  which  was  part  of  the  estate 
of  the  above-mentioned  John  Cowper,  and  is  now  in 
the  occupation  of  the  defendant  and  her  two  daughters, 
B^lty  and  Sarah  Cotoper.  By  those  means  an  under- 
ground spring  was  found  in  the  said  close,  by  which 
the  ^ell  was  supplied  with  water  through  the  said 
drain  or  tunnel  till  May  1833.  The  said  drain  and 
tUTUlet  were  made  by  Paul  Cowper  at  an  expense  of 
about  1 51:,  with  the  verbal  consent  of  Benjamin  Cowper, 
who  vtras  the  brother  of  Paul  Cotcper,  and  was  tenant 
of  the  said  close  from  1796  to  1830.  The  verbal  con- 
sent of  the  defendant  was  also  obtained  at  the  time 
when  the  drain  and  tunnel  were  made.  In  the  year 
1815,  the  above-mentioned  Johii  Conner  was  not  living. 
He  died  seised  in  fee  of  the  said  close  in  1809  intestate, 
leaving  the  defendant  his  widow,  Joseph  his  eldest  son 
and  heir-at-law,  and  several  other  children^  surviving 
him.  Joseph  died  in  March  1814,  a  minor  and  in- 
testate ;  WilHam,  the  second  son  of  John  Cowper,  was 
heir  oi  Joseph,  was  eleven  years  old  in  1815,  and  died 
intestate  in  18^4,  a  minor.  Henry,  third  son  of  John, 
was  heir  of  William  Cowper,  and  died  in  18^7,  a  minor 
and  intestate.  The  other  surviving  children  of  John 
Cowper  were  Betty  and  Sarah,  who  are  still  living. 
From  the  death  of  John  Covyper  in  1809  till  1831,  the 
defendant  his  widow  has  ever  lived  with  the  children 
or  such  as  survived  as  head  of  the  family,  but  not  on 
the  estate  of  the  saidtTb^Ti  Cowper,  and  has  received 
the  rents  of  that  estate  as  the  head  of  that  family  from 
the  death  of  John  Cowper  till  1830,  and  in  May  1881 
the  defendant  and  the  said  Betty  BXidi  Sarah  vf&it  to 
reside  on  the  said  close.  In  May  1833,  the  said  Betty 
Gmcper  applied. to  Mr.  Zees,  the  landlord  of  the  plain- 
tiff, for  a  remuneration  for  the  supply  of  water  issuing 
from  the  close  above-mentioned,  and  on  his  refusal  to 
make  any,  Betty  Cowper  in  the  same  month  ordered 
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thednin  and  tunnel  to  be  stopped  up,  so  that  the  1834* 
water  should  not  run  down  them^  which  was  done  with 
the  knowledge  and  approval  of  the  defendant.  A 
gnsrdian  of  the  infant  children  of  John  Cawper  was  not 
ippointed  by  any  deed  or  testamentary  disposition  of 
Join  CiMcper,  nor  in  any  other  way  except  by  operation 
of  law.  Defendant,  as  widow  oiJohn  Cowper,  was  en- 
dded  to  dower  in  her  husband's  estates,  but  it  has 
oerer  been  assigned  to  her."  The  arbitrator  then 
messed  the  plaintiff's  damages  at  60/.,  if  the  decision 
of  the  court  should  be  in  his  fitvour. 

Akxeader  for  the  plaintiffl  The  proper  party  is 
sued.  The  plaintiff  or  Zees  have  the  interest  of  PomU 
Cowper.  T%e  facts  found  by  the  arbitmtor  amount  to 
slicenoe  to  him,  from  the  owner  in  fee  simple  o£  the 
dose,  to  make  the  drain  in  1815;  that  having  been  acted 
on  by  him  accordingly  at  some  expense,  cannot  be 
refoked,  thoagh  not  made  by  deed ;  Winter  v.  Brock' 
well  (a),  Taylor  v.  Waters  (6),  Liggins  v.  Inge  (c). 
Mason  ▼.  HiU  {d).  [Parke  B.  To  support  this  point 
Ton  must  deny  the  authority  of  Hewlins  v.  Shippam  («), 
which  was  very  well  considered ;  and  does  not  interfere 
with  WhUer  v.  Brockwellj  where  the  parol  licence  was 
to  put  a  skyhght  over  the  defendant's  own  area,  nor 
with  Liggins  v.  Inge,  where  the  licence  was  to  lower  a 
bank  on  the  land  of  the  party  licensed.] 

Secondly,  the  facts  show  the  plaintiff  to  have  a  right 
to  the  water  flowing  down  the  drain,  his  predecessor 
Paul  Qneper  having  been  the  first  person  who  found 
the  spring  and  first  appropriated  it  to  a  beneficial  use, 
cMknmg  such  appropriation  from  1815  to  1833,  a 
period  of  eighteen   years.    Though  this  water  first 

(0  6 East,  SOS-  {b)  7  Taant.  384 ;  5.  C,  2  Marsb.  551 « 

(f)  rSmg.  est*  (d)  5  B.  &  Adoh  1. 

W5JBl&Cr.««l  ;   ^I>.&IU78S,5.C. 
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ktose  in  the  dose  of  the  defendant,  that  would  not 
prerent  the  plaintiff  from  first  appropriating  it  aa  it 
flowed  through  his  own  lands,  or  justify  the  defendant 
in  direrting  it  after  such  appropriation.  Bealey  ir# 
Bhaiw{a). 


Parke  B.^t  is  quite  impossible  to  contend  that  a 
ittan  can  obtain  a  title  by  entering  the  close  of  another^ 
tapping  a  spring  there,  and  conveying  the  water  away 
to  his  own  premises  by  a  drain*  A  claim  to  the  use  of 
water  so  obtained  nngfat  be  supported  by  proof  of 
actual  enjoyment  without  interruption  for  20  years  {p\ 
but  in  this  case  the  original  appropriation  was  only 
made  in  1815,  and  the  doctrine  of  appropriation  haa 
been  much  cut  down  in  Mason  v.  Hitl{c).  On  the 
other  point,  the  whole  of  the  plaintiff's  case  had  its 
origin  in  a  Kcence  which  is  void ;  for  Hewlim  r. 
Shippam  shows  decisively  that  an  easement  Hke  the 
present  can  only  be  conferred  by  deed(rf).  It  haa 
been  shown  that  the  plaintiff  has  acqtdred  no  other 
title  to  the  water. 

AtDERSON  B. — The  plaintiff's  predecessor  did  not 
merely  appropriate  water  passing  over  his  knd  origi- 
nally, btrt  caused  it  to  flow  in  that  of  the  deftfndant'a. 

Boll  AND  and  Ourkey  Bs.  concurred. 

Verdict  to  be  entered  for  the  defendant. 


(«)  6  East,  907,  i«  eked  l^y  Tmdtl  C.  J.  7  Biitg.  69$,  mhI  by  Dim- 
man  a  J.  in  5  a  &  Adol*  1^.  See  WiUiMm  ▼.  Morlmi^  2  B.^  C.  9%»^ 
Cankam  v.  FUke,  ante.  Vol.  II.  155. 

(6)  See  2  &  3  Will,  4.  c.  71.  s.  2. ;  ante,  Vol.  IV.  507,  508. 

(c)  See  5  BM  AdoU  16.  et  Mf« 

(d)  See  Bryan  v.  WhUlUr,  8  B.  &  C.  S88; 
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Wigkiaum  was  to  luire  argued  the  fiollowiiig  pointa  1884i. 
6r  the  defendant  :-^lst*  That  a  mere  parol  heeiice^  if 
giren  by  a  person  competent  to  do  so,  is  not  sufficient 
to  cmfBr  a  pcniMaieBt  easement,  ^ly.  That  this  Mcence 
wii  not  ^en  by  a  competent  person.  And  3dly.  That 
the  stoppage  of  the  draao  and  tumid  was  not  by  the 
defendant* 


PEinrYy  snfTfrfaig  partner  of  Brookes,  against  Innes. 

A  SSUMPSIT  by  the  indorsee  of  a  bill  of  exchange,  a  bill  of  ex- 
charging  the   defendant  in   some  counts   as   in-  judo^ed'spe- 
iocser»  in  others  as  drawer*    The  first  count  stated  cially  to  the 
that  TT*  Wilson,  made  his  bill  of  exchange,  and  thereby  {he^payee/ 
leqnested  H.  Wilson  k  Co.,  at  twelve  months  after  Next  after 

,  1.^1  n  ryr\r\i      t     i         thc  spccial  ID- 

ule,  to  pay  to  his  order  the  sum  of  200L    it  then  dorsement, 
lUted  an  indorsement  by  W.  W.  to  the  defendant,  and  ^''f  ^^^""'^  ^°y 

^  ^  indorsement 

an  indorsement  by  the   defendant  to    plaintiff  and  by  the  plain- 
Brookes.    The  second  count  was  similar,  but  omitted  fendant^in- 
to  state  any  indorsement  by  W,  W.     The  third  count  dorsed  it. 
stated  that  the  defendant  drew  the  bill  on  H.  Wilson  lowelthe' 
k  Co.,  payable  to  his  own  order,  and  indorsed  it  to  the  plaintiflF 's  in- 

__  dorsement  i 

pkjndffand  Brookes.    The  fourth  count  alleged  that  Held,  that  the 
the  defendant  drew  the  biU  on  H.   Wilson  &  Co.,  defendant's 

mdorsement 

payable  to  the  ocder  of  If.  W.,  who  indorsed  it  to  the  operated,  not 
pWntiff  and  Brookes,    The  fifth  count  stated  that  rpX^rt^' 
IT.  W»  drew  the  biU  on  the  same  drawees,  payable  to  in  the  original 
his  own  order,  and  indorsed  it  to  the  plaintiff  and  new  drawing 

Brookes,  who  deUvered  it  to  the  defendant,  who  then  by  the  defend- 
ant, who  be- 
and  there  indorsed  and  delivered  it  to  the  plaintiff  and  came  tbere- 

Brooies.     Count  for  goods  sold  and  deUvered,  and  ^po"  l>bleto 

•  'an  action  on 

Boney  counts.     Plea :  non  assumpsit  (a).    The  cause  the  bill  at  suit 

of  the  plaintiff, 
without  any 
(•}  Tke  mctkm  «m  commenced  before  the  new  mlet  of  pUading*  Reg*  necessity  for  a 
Gfli.  JBTit  4  Will.  4.  No.  t.  Bttle  2.  came  into  operaUon.  ^^*^  *^*°^P' 
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1834.       was  tried  before  Parke  B.  at  the  London  sittings  after 
last  THnity  term,  and  the  following  bill  was  produced : 

•^i^OO  9th  September  1829. 

"  Twelve  months  after  date  pay  to  me  or  my 
drder  the  sumof  200Z.  for  value  received. 

William  Wilson:' 
Messrs.  Henry  Wilson  &  Co. 

Pedlar's  Acre,  Lambeth.  (Indorsed) 

"  Pay  Messrs.  Brookes  &  Penny  or  order, 

William  Wilson.'* 
*'John  Rose  Innes  (defendant.) 
Brookes  and  Penny >'' 

It  was  then  proved  that  the  defendant  had  indorsed 
the  bill  after  the  special  indorsement  by  the  payee 
W.  Wilson  to  the  plaintiff  and  Brookes,  and  before  the 
latter  had  indorsed  it.  It  was  thereupon  contended 
tibat  an  indorsement  thus  prematurely  made  could  not 
give  the  plaintiff  and  his  deceased  partner  a  title  to  sue 
the  defendant  on  the  bill ;  but  the  learned  baron  was 
of  opinion  that  such  indorsement  was  in  fact  a  new 
drawing.  The  consideration  for  the  indorsement  by 
the  defendant  was  not  disputed.  The  plaintiff  had  a 
verdict  for  the  amount  of  the  bill. 

P2tzft  moved  to  set  aside  the  verdict  and  enter  a 
nonsuit)  or  for  a  new  trial.  On  the  view  of  the  bill 
and  indorsement^  the  first  indorsehient  was  that  of 
W,  Wilson^  specially  indorsing  to  the  plaintiff  and 
Brookes.  The  first  question  is,  whether  the  defendant, 
by  writing  his  name  on  the  bill  next  after  that  special 
indorsement,  and  before  the  indorsement  by  those  in- 
dorsees, rendered  himself  liable  as  a  new  drawer  ?  and  if 
he  did,  was  not  a  fresh  stamp  necessary  ?  Had  the  bill 
passed  through  the  hands  of  the  plaintiff  and  Brookes 
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to  the  defendant  Inne»  by  indorsement,  and  been  by       18M. 
him  indorsed  a{(ain  to  tbem,  they  could  not  have. sued       '>'%'*^ 
faim  as  indorsee,  because  he  in  his  turn  might  have  Bued       P*""'' 
them  as  such,  which  would  produce  circuity  of  action.        lunn. 
The  defendant  is  a  stranger  to  the  bill,  and  has  no 
property  in  it.     In  order  to  have  that,  be  must  have  a 
remedy  against  the   acceptor.     Then  he  cannot  be 
nude  thus  liable  as  draver,  by  writing  his  name  on  tbe 
bill 

Lord  Ltndhurst  C.  B. — Tbe  defendant,  by  in- 
dorsing this  bill,  gave  it  the  effect  of  a  new  instrument, 
ihoogh  he  did  not  in  iact  create  such  a  new  instrument 
u  would  require  a  fresh  stamp.  The  biD  became 
the  property  of  the  plaintiff  and  Brookes  by  special 
indorsement;  and  the  moment  they  had  possession  of  it 
diey  held  it  in  the  same  way  as  if  the  indorsement 
to  tbem  had  been  in  blank  and  general.  While  It 
remained  in  their  possession,  tbey  might  strike  out 
t&eir  own  indorsement  and  hand  it  to  the  defendant, 
for  it  was  their  own  property.  Whether  the  indorse- 
ment was  general  or  special,  made  no  difference,  and 
DO  other  person  could  be  prejudiced.  Tbe  indorse- 
meat  to  them  bong  struck  ont,  tbe  bill  would  hare 
stood  as  indorsed  in  blank  to  tbe  defendant. 

Parke  B. — It  struck  me  at  the  trial  ^at  the  bolder 
of  this  bill  had  a  right  to  treat  it  as  a  new  one.  It  is 
put  of  the  properties  inherent  in  the  original  instru- 
neot,  that  every  indorsement  of  it  shall  operate  against 
the  indorser  as  a  new  drawing  by  him  (a).     Bat  it  does 

(■)  Id  BalUiigatli  T.  GtmUT,  3  Eail,  481.  4  Eip.  N.  P.  C.  f6B.  S.  C. 
Ac  Ban  uiil,  tint  it  bad  bttn  long  ago  ttrcided  that  tterj  indonee  vrii 
I  IKS  dimwer,  m>  M  to  be  imnwdutely  liable  m  locb  on  nou-*ccepluKe  b; 
ttmtc  See  SwuUreo^  '.  Vtrvm,  1  Strn.  479 ;  Beds"  *■  Strooni,  1  Salk. 
113;  Hmll  r.  Ltwii,  id.  131 ;  Shiniur  and  Uaeaity  t.  Barrini,  cited 
1  Will, IS;  atj/lin  v.Adtmiaa,tBim,Sri;  Gibtm  *.  Jfinel,  1  H.  Bl. 
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1834'f       not  become  a  fresh  instrument  so  as  to  leqmre  a  fresh 
^^"^^       stamp.    The  defendant  might  be  liable  to  be  soed  on 
V,  the  biU|  though  at  the  time  he  indorsed  it  he  had  no 

Inv£s.  property  in  it;  for  suppose  a  man  to  steal  a  bill,  and 
indorse  it  for  value,  can  it  be  doubted  that  he  might  be 
charged  aa  drawer?  The  defendant's  indorsement 
in  this  case  was  equivalent  to  drawing  a  new  bill,  whidi 
new  bill  it  was  intended  to  transfer  to  the  plaintiff  and 
Brookes.  As  to  the  rule  against  circuity  of  action,  it 
is  not  applicable  upon  these  facts ;  for  the  defendant 
never  was  indorsee  of  the  plaintiff  and  Brookes,  nor 
was  it  ever  intended  by  the  indorsement  to  convey  the 
title  in  the  former  bill  to  him.  Then  he  had  no  power 
to  transfer  that  title.  It  depends  on  the  intention  with 
which  a  name  is  put  on  a  bill,  whether  the;  order  of 
indorsements  on  it  signifies  or  not.  \ 

Alderson  B« — ^The  indorsement  by  the  defendant 
operated  as  against  himself  as  a  good  and  valid  in* 
dorsement,  though  he  himself  had  no  title  (a).  Such 
indorsement  would  give  a  title  against  himself  as  a 
fresh  drawer,  without  any  operation  as  to  the  other 
parties  to  the  bill. 

GuRNEY  B.  concurred. 

Rule  refused. 

(a)  See  Bajrley  on  Bills,  4tb  ed.  106. 
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1834. 
Baitablb  against  Poolb. 

A  8SUMPSIT  for  mmiey  had  and  reoeived.     Plea,  The  plaintiff 
^  Boo-uaumpait.    The  cauae  waa  tried  before  BoU  *^«'?g  ^^^«r. 

*  and  payee  of 

Inrf  B.  at  the  laat  aittings  at  GhtUdhatt.    One  Harvty  a  bill  ofex- 
vaa  ealad  for  the  plaintiff  to  prove  the  followhig  facts,  •ffo^^nl'to^gft 
The  plajntiff  waa  a  wiae*nierehant  in  the  city  of  Xj(mr  discounted. 
dba,  and  tha    defendant  a  biU-*roker  there.     The  f^,  t^^l 
pUntiflf^  in  order  to  raiae  money,   drew  a  bill  for  V^^  ^^  ^^^ 
fiSL  lOf.  payable  to  hie  own ,  order,  and  procured  the  stating  that  it 
aeceptanee  to  it  of  his  friend  Twty.    The  bill  was  in-  J^«*  "^'  *?*»» 

^  ^  but  the  plam- 

dersed  by  die  plaintiff  and  handed  over  to  Harvey^  tiff*s  bill, 
die  iJafaitiff*a  late  partner,  to  get  It  discounted.     Hot-  SSo^diV^ 
My  took  it  to  the  defendant,  and  appKed  to  him  to  count  it  unless 
discount  it,  aaying,  "  it  was  Bastable'B  bill,  and  that  he  ji  gaid  that 
{Hatvey)  had  no  interest  in  it."     Being  desired  to  *>«  ^^^d  no  in- 

terest  in  it, 

leare  it,  and  call  the  next  day,  he  did  so;  and  de-  buttofacili- 
fcodant  agreed  to  "  do*'  it,  if  Harvey  would  indorse,  '^^t^?  ,^^"8 

^  ^  J  cashed  he 

Harvey  told  the  defendant  that  he  {Harvey)  had  no  would  indorse 
interest  in  the  bill,  but  that  if  his  indorsement  would  Indorse  it* 
fMiIitate  ita  being  cashed,  he  would  indorse  it,  and  did  upon  which 
10  accordingly.     Defendant  then  paid  him  10/.  on  ac-*  the  bill,  paid 
cwmt,  and  afterwards  10/.  more,  but  never  paid  the  ^-  .°"^y  *  P*^ 

of  Its  amount, 
rest.      He   then  discounted  it  with  one    Gomersalh  and  got  it  dis- 

Wben  it  became  due  the  holder  called  on  the  plaintiff  ^^^''^^  \^ 
as  drawer,   who  took  it  up,  and  now  sued  the  de-  plaintiflf  was 
fendant  far  the  balance,  46/.  lOf .     On  Harvej/s  cross*  take^it  u'p  at 
cxaminatk>n  it  waa  elicited  that  in  other  transactions  i^  maturity, 
of  discounting  bilLa  with  the  defendant,  he  had  been  in  defendant  on 
4e  habit  of  indoraing  the  bills  which  the  defendant  1'^^^/^.^^®^^^*^ 

to  H.  A  ver- 
^^dtfeadznt  was  set  aside  as  apinst  th^  evidence,  aod  a  new  trial  was  awarded 
to  ti7  the  quescioo  whether  the  plamtiflf  was  in  reality  the  owner  of  the  bill  at  the 
^VLwu  iodorsed,  and  not  wheihor  or  npt  b^  had  9,1  that  time  been  represented 
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1834. 


Bistable 

V, 

Poole. 


discounted,  and  that  the  defendant  owed  him  40/.  on 
the  balance  of  other  bill  transactions.  On  behalf  of 
the  defendant  it  was  contended,  that  the  credit  was 
given  not  to  the  plaintiff,  but  Harvey ;  and  that  his 
couVse  of  dealing  with  the  defendant  in  other  transac- 
tions was  to  be  weighed  against  his  testimony,  that  on  thb 
Cfccasion  he  said  the  bill  was  Bastabki's.  No  evidence 
was  adduced  for  the  defendant.  The  learned  baron, 
after  summing  up  these  facts,  said,  the  finding  of  the 
jury  must  depend  on  the  credit  they  gave  to  JETor* 

• 

vey*B  statement,  that  this  transaction  with  the  defend* 
ant  was  on  a  different  footing  from  former  dealings  of  a 
like  nature.  That  the  question  was,  whether  he  in- 
dorsed the  bill  for  the  purpose  of  making  himself  liable 
to  the  defendant  ?  For  if  he  did,  and  the  defendant 
discounted  it  on  that  understanding,  the  defendant  was 
entided  to  a  verdict;  but  that  if  Harvey  did  not  in- 
dorse the  bill  with  that  object,  and  the  defendant  did 
not  take  the  bill  on  his  credit,  the  verdict  should  be 
for  the  plaintiff*.  The  jury  found  a  verdict  for  the 
defendant,  and 


J.  Jervis  obtained  a  rule  for  a  new  trial,  on  the 
grounds,  first,  that  the  judge  had  misdirected  the 
jury^  and  next,  that  the  verdict  was  against  the  evi- 
dence. 


Butt  showed  cause.  The  learned  baron,  in  sub* 
stance,  called  on  the  jury  to  say  whether  they  believed 
that  this  dealing  by  Harvey  with  the  defendant  was  on 
the  footing  of  his  former  transactions  with  him,  or 
whether  they  believed,  that  in  tins  single  instance,  JETar- 
vey  acted  as  a  mere  agent  for  the  plaintiff*,  and  told  the 
defendant  so  at  the  time.  Then  the  judge  was  right 
in  directing  the  jury  to  decide  the  case  as  they  gave 
credit  to  Harvey's  testimony  or  not.    Nor  can  the  ver> 
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dkt  be  said  to  be  against  the  weight  of  evidence ;  for  1834. 
tbough  Harvey  was  not  contradicted  by  any  other  wit* 
ness^  he  admitted  that  in  his  previous  transactions  of 
discounting  other  lulls,  with  the  defendant;  he  and  the 
defendant  only  were  debtor  and  creditor^  and » that  the 
drawers  of  those  bills  had  nothii^  to  do  with  the  de« 
fimdant.  He  gave  no  reason  for  his  baying  excepted 
thk  transaction  from  bis  general,  course  of  dealing  with 
die  defendant.  Then  the  verdict;.,  which  |)roceed^d 
on  a  disbelief  that  it  w^s  so  ei^cepted^  and  on  a  -belief 
diat  the  defendant  gave  that.; credit  tq  Harve}^^  in- 
dorsementyis  not  contrary  to,  bu&  supported  by  the 
ody  evidence  in  Uie  cause.    . . 

/.  JervU  in  support  of  the  .rul^^  was  stopped  by  the 
conrC 

■  '-.  •■  '•  •    .  -^  ■    .  • 

Paekb  B, — ^The  Court  is  of  opinion  that  this  rule 
oDght  to  be  made  absolute  for  a  new  trial  without  costs. 
The  defendant  Pooh  had  received  a  bill>  the  property 
of  the  plaintiff  JBastable,  from  Harvey,  to  whom  the 
latter  had  delivered  it  to  get  it  discounted.    Harvey 
indorsed  it»  and  Poole  undertook  to  discount  Jt;  but, 
vithout  paying  the  whole  value  for  it,  transferred  it, to 
another  hand  for  his  own  purposes^  and  received  the 
whole  balance  of  the  bill.     When  the  bill  arrived  at 
oaturity,  it  was  returned  to  and  taken  up  by  th^  plain- 
tiff Ba$table,   who  then  brought  this  action  against 
Poole,  alleging  himselfto.be  owner  of  the  bilL  ,*If  be 
was  such  owner5  he  is  entitled  to  recover  the  balance 
of  the  proceeds  received  by  the  defendant,    E^ven  if 
before  the  actual  discount  Harvey  had  represented  to 
Pode  that  he  iHcnrey)  was  the  owner  of  the  billythe 
light  of  the  plaintiff  to  recover  as  its  real  owner  wpuld 
tt>t  be  aflected^  unless  Poole's  position  was  changed 
^7  that  representation.    The  plaintiff  would  not  lose 
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1884. 


PoOtB. 


liui  remedy  against  Pookf  though  the  latter  would,  as 
against  the  plaintiff,  be  entitled  to  any  defence  which  he 
would  have  had  against  Harvey  if  he  had  indorsed  to 
luin.  Poole  had  a  right  to  a  settlement  with  Harvejf, 
bat  if  Harvey  had  a  right  of  action  against  him,  that 
mere  right  to  a  settlement  with  him  would  not  afford  a 
defence.  But  he  had  not  paid  or  settled  with  Harvey; 
and  having  no  defence  against  him  as  the  supposed 
owner  of  the  bill,  he  could  have  none  against  the 
plaintiff  Bastable,  its  real  owner.  That  falls  within  the 
general  rule,  that  in  all  cases  where  an  agent  is  dealt 
with  by  a  party  who  thinks  him  to  be  a  principal,  the 
principal  may  at  any  time  declare  himself  subject  to 
the  equities  raised  by  his  agent.  If  he  had  settled 
with  the  agent  Harvey,  Baitahle  as  principal  could 
not  have  sued.  The  summing  up  does  not  appear 
satisfactorily  directed  to  the  ascertaining  whether  or 
no  the  bill,  at  the  time  of  its  discount  by  the  defendant 
Pock,  was  or  was  not  the  property  of  the  plaintiff 
Bmsiabk;  that  will  be  the  question  to  be  decided  on 
the  new  trial. 


BoLLAKD  B. — I  concur  in  opinion  that  there  should 
be  a  new  trial;  for  I  entertain  a  difierent  view  of  the 
ease  from  that  which  I  took  at  nisi  prius.  The  learned 
baron  recapitulated  the  facts,  and  proceeded : — '*  I  told 
the  jury  that  if  they  believed  that  Harvey  had  put  his 
name  on  the  bill  in  order  to  afford  more  facility  to  Poot$ 
to  discount  it ;  and  if  Poole  believed  it  to  be  not  Har^ 
«ey*s  but  Bastable*s  bill,  Bastable  was  entitled  to  re« 
Oover ;  but  that  if  Harvey  had  handed  over  the  bill  to 
Poole  without  saying  any  thing  about  its  being  Bm^ 
tmhle*Sf  Harvey  could  not,  by  setting  up  a  property  in 
the  bill  in  another  person,  give  the  latter  a  right  of 
iMtion  against  Poole.    I  thought  Harvey  entitled  to 
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credit,  and  told  the  jury  so;  but  added,  that  if  they       1834. 
thought  the  bill  was  discounted  on  his  credit,  and  in       ^^v^ 

rach  a  way  as  made  hun  liable  to  Poole,  their  verdict  Bastable 
should  be  for  the  defendant.                      '  Poole. 

Albersof  B. — This  rule  should  be  made  absolute 
with  costs.  I  agree  with  my  brother  Parke  in  think- 
ing that  the  true  question  for  the  jury  was,  whether 
Aey  believed  Harvey's  account,  that  he  told  Poole 
that  the  bill  was  not  his  (Harve^s)  but  Bastable's. 
Had  the  agent  {Harvey)  sued  Poole,  it  is  admitted  that 
the  state  of  the  account  between  them  precluded  any 
defence  by  Poole ;  if  so,  it  excluded  any  defence  by 
him  against  JBastable,  Harvey'n  principal,  and  the  real 
owner  of  the  bill.  The  previous  transactions  be- 
tween Harvey  and  Pook  in  discounting  other  bills 
ihoold  not  have  been  taken  into  consideration  by  the 
jury. 

Gurnet  B. — The  single  question  for  the  jury  was, 
whether  this  bill  was  the  property  of  the  plaintiff 
Bastable.  That  has  not  been  distinctly  left  to  them. 
The  present  verdict  is  against  the  evidence,  which 
shows  that  the  defendant  Poole  had  no  defence  in  an 
tction  by  Harvey;  and  if  so,  could  have  none  in  an 
action  by  his  principal  Bastable. 

Rule  absolute  for  a  new  trial,  without  costs. 


1% 


116  ^ASES  IK  MICHAELMAS  TERM 

188f 

Peate  against  Dicken. 

The  following  A  SSUMPSIT,  The  declaration  stated,  that  where- 
hel[d**toThow  as  one  JB.  Chambers,  before  and  at  the  time  of  the 

Bufficienr  con-  plating  of  the  promises  and  undertakings  by  the  defends 
moving  from     ant  after-mentioned,  was  indebted  to  the  plaintiff  in  a 

l!'*'wlv  of^  ^^^8®  ^^^  ^^  money,  to  wit,  the  sum  of  200/.  and  there- 

detriment  to  upon,  to  wit,  in  consideration  that  the  plaintiff,  at  the 

uQ"lIefecu"^  request  of  the  defendant,  would  undertake  that  the 

T\iy  of  the  paid  JB,  Chambers  should  have  credit  for  the  sum  of 

150/.  at  the  150L  in  his  accounts  with  the  said  plaintiff,  and  that 

defendant's      ^^g  2\  E.  Ward  should  stand  in  the  place  of  the  plain- 
request.  .11 
*<  I  under*    tiff  to  that  amount,  and  that  the  plaintiff  should  not 

S  Mr%^.tthe  personally  dispute  the  said  T.  E.  Ward's  right  to 
plaintiflF)  in  deduct  that  sum  from  the  amount  owing  by  the  colliers 
of  Mr.^i).*(the  ^^  ^^®  Black  Park  colliery  to  the  said  -R.  Chambers, 
defendant)       the  defendant  undertook  that  the  said   T.  E.  Ward 

Jiaving  this  ,  v        i  •     .rt*  i» 

day  given  me  would  execute  a  promissory  note  to  the  piamtitt  for 
on  uiidertak-   'the  said  sum  of  150/.  on  account  of  the  said  debt  due 

ing  to  pro- 
cure Mr.  If. '9    from  the  said  R.  Chambers  to  the  said  plaintiff;  and 

in  fevom-"of  ^  ^'^  plaintiff  averred,  that  afterwards,  to  wit,  on  &c.  he 
Mr.  P.  for  was  ready  and  willing,  and  offered  that  the  said  JR. 
count  of  a        Chambers  should  have  credit  for  the  sum  of  150/.  with 

debt  due  from 

Mr.  C.  to  Mr.  P.,  that  Mr.  C.  shall  have  credit  for  that  sum  in  his  accounti  with 
Mr.  P.,  and  that  Mr.  W,  shall  stand  in  the  place  of  Mr.  P.  to  that  amount;  and  I 
further  undertake  that  Mr.  P.  shall  not  personally  dispute  JMr.  W*9  right  to  deduct 
that  sum  from  tho  accounts  owing  by  the  colliers  of  the  B.  P.  colliery  to  Mr.  C* 
The  declaration  alleged  D.,  (the  defendant'^)  promise  to  be  in  consideration  of  that 
of  P.  the  plaintiflf,  by  way  of  mutual  promise; — Held  good,  and  that  it  was  suffi* 
cient  to  aver  that  plaintiff  was  ready  and  willing  to  perform  his  part. 

A  plea  that  the  promise  and  undertaking  mentioned  in  the  declaration  was  mad* 
on  a  Sunday  need  not  conclude  contra  fur?namstatutif  (29  C  2.  c.  7>) 

An  attorney  is  not  within  the  ^9  C.  2.  c.  7.;  and  if  he  were,  an  attorney  who  on 
a  Sunday  entered  into  an  aj^rtement  to  settle  his  client's  afiiiirs,  by  which  be  in* 
curred  personal  responsibility,  would  nut  be  **  exercising  his  ordinary  calling"  within 
that  act. 

Where  a  stampeil  paper  containing  one  agreement  refers  to  another  unstamped 
paper,  so  that  the  two  papers  in  fact  form  only  one  agreement,  the  latter  it  admini- 
tie  in  evidence  without  a  stamp. 
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bun  the  plaintiff,  and  that  the  said  T.  E.  Ward  should  1834. 
stand  in  the  place  of  him  the  plaintiff  to  that  amount, 
and  that  he  the  plaintiff  would  not  personally  dispute 
the  said  T.  E.  TForrf  s  right  to  deduct  that  sum  from 
Ac  accounts  owing  by  the  colliers  of  the  Black  Park 
ot^ry  to  the  said  JS*  Chambers^  and  then  requested 
the  said  T.  E.  Ward  to  execute  a  promissory  note  to 
the  plaintiff,  then  shown  and  tendered  to  the  said  T.  E. 
Ward  for  his  signature,  for  the  said  sum  of  150Z.;  of  all 
tliicb  premises  the  defendant  to  wit,  on  &c.,  h^d 
iiotkre.  Breach,  that  the  said  T.  E.  Ward  did  not 
ttot  would,  when  he  was  so  requested,  or  at  any  time 
lAatsoever,  execute  a  promissory  note  to  the  plaintiff 
&r  the  said  sum  of  150L  on  account  of  the  said  debt 
10  doe  from  the  said  72.  Chambers  to  the  said  plaintiff, 
hot  wholly  refused  and  neglected  so  to  do;  and  so  the 
{damtiff  saith  that  the  defendant  hath  not  perfoimed 
his  said  promise  and  undertaking,  but  that  the  same 
hadi  been  broken  and  not  performed,  to  the  plaintiff's 
damage  of  300/.  Pleas:  first,  the  general  issue;  2dly, 
a  plea  alleging  fraud,  &c.  which  was  not  proved;  and 
Sdly,  that  before  and  at  the  time  of  the  making  the 
promise  and  undertaking  of  the  defendant  in  the 
declaration  mentioned,  the  defendant  was  and  still  is 
in  attorney  of  the  court  of  our  lord  the  now  king  be- 
fore the  king  himself;  and  before  and  at  the  time  of 
maUng  the  said  promise  and  undertaking  of  the  defend-' 
aot^  he  had  been  and  was  employed  by  the  said  T.  E. 
Ward  in  bis  the  defendant's  ordinary  calling  of  a  legal 
agent,  and  in  the  way  of  his  business  as  such  attorney,  to 
negotiate  with  the  plaintiff,  on  behalf  of  the  said  T.  E. 
Ward^  certain  matters,  to  wit,  the  said  matters  in  the 
Mcond  plea  hereinbefore  mentioned  (save  and  except 
the  fraudulent  concealment  therein  mentioned):  And 
^  Btid  ietendaxit  farther  says,  that  the  said  promise 
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1834.       And  undertaking  in  the  declaration  mentioned    wa^ 

made  and  entered  into  by  the  defendant  on  the  Lord'^ 

day,  commonly  called  Sunday,  to  wit^  on  Sunday  th^ 

JfK^w,      16th  day  of  March  1834,  and  that  the  same  was  made 

and  entered  into  by  the  defendant  as  the  attorney  and 

legal  agent  of  the  said  T.  E.  Ward,  in  the  exercise  of 

the  worldly  labour,  business,  or  work  of  the  ordinary 

calling  of  the  defendant  as  such  attorney  and  agent} 

and  that  the  same  was  not  a  work  of  necessity  or 

charity;  wherefore  the  defendant  says,  that  the  said 

promise  and  undertaking  in  the  declaration  mentioned 

was  and  is  void  in  law;  and  this  defendant  is  ready  to 

▼erify  &c.      Demurrer  to  this  plea,  and  joinder  i|i 

demurrer. 
ff 

At  the  last  Shropshire  assizes  before  Alderson  B.» 
the  following  undertaking,  signed  by  the  defendant 
and  properly  stamped,  was  produced  by  the  plaintiff  in 
support  of  the  issues  in  fact: — "  In  consideration  of  Mr. 
HayuMrd'n  undertaking  on  behalf  of  Mr.  Edw.  Peate 
of  Measbury,  I  undertake  that  Mr.  T.  E.  Ward  shall 
execute  a  promissory  note  to  the  said  E.  Peate  for  the 
sum  of  150/.  on  account  of  a  debt  due  from  JR.  Cham-, 
hers  of  Chirk  bank,  to  the  said  E.  Peate.  Dated  thc^ 
16th  day  of  March  I83i.— George  Dicken/' 

The  plaintiff  then  offered  in  evidence  the  under<i 
taking  of  Uayioard  (referred  to  in  the  defendant's  un- 
dertaking), and  after  hearing  an  objection  that  in  ordec 
to  be  admissible  in  evidence  it  required  a  stamp,  the 
learned  baron  received  it. 

Mr.  Hayward^s  undertaking  was  as  follows:^-*''! 
undertake  on  behalf  of  Mr.  Peate  (in  consideration  o^ 
Mr.  Dicken  having  this  day  given  me  -an  undertaking 
to  procure  Mr.  Ward^s  check  or  note  in  favour  of  Mr» 
Peate  for  150/.  on  account  of  a  debt  due  from  Mr« 
Chambers  to  Mr>  Peate^)  that  Ur.  Chambers  ^hall  haT^ 
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credit  for  that  sum  in  his  accounts  with  Mr«  Pe^te,       }884ff 
and  that  Mr.  Ward  shall  stand  in  the  place  of  Mr.      y^^'^ 
PmU  to  that  amount;  and  I  further  undertake  that        'V^' 
Mr«  Peate  shall  not  personally  dispute  Mr.  War4^$      Dismw 
ifgilt  to  deduct  that  sum  from  the  accounts  owing  by 
tbe  colliers  of  the  Black  Park  colliery  to  Mr.  Ckam^ 
iffi.    (Signed)  John  Hayward,  Osu^try,  15  Mareh 
\9Si"    Verdict  for  the  plaintiff  on  the  general  issue. 

Juttiee  BBOved  for  a  new  trial.  The  instruments  arc 
irparate^  and  required  a  separate  stamp.  The  UBn 
itsmped  agreement  did  not  form  part  of  the  stamped 
agreement,  but  was  only  referred  to  in  it.  Had  the 
defendant  sued  Sayward  on  the  former^  he  must  have 
Btaoiped  it.  Doe  ▼.  ffore  (a),  Waddington  v.  i^anet«(i), 
Riifom  ▼.  Hall  (c).  The  Court  took  time  to  consider 
whether  a  rule  should  be  granted. 

Loid  Ltkphurst  C.  B.  on  a  subsequent  day  deli- 
fcred  their  opinion. — We  are  of  opinion  that  the  evi^ 
deuce  in  question  was  properly  received.  It  consisted 
of  two  distinct  papers,  one  referring  to  the  other,  and 
one  only  being  impressed  with  an  agreement  stamp, 
la  substance  the  two  formed  but  one  agreement;  and 
ve  think  the  case  falls  within  that  clause  of  the  stamp 
set,  £5  Oeo.  d»  c.  184.  (d\  which  provides  that  where 
divers  letters  shall  be  offered  in  evidence  to  prove  any 
agreement  between  the  parties  who  shall  have  written 
then,  it 'shall  be  sufficient  if  one  of  them  shall  be 
ftsfliped  with  a  duty  of  \U  15«.  We  therefore  refuse 
the  rule. 

(f)  S  EifL  fU.  (0  5  Etp.  18f . 

W  Peiie  C.  N.  P.  1«8. 

(')  SdwdoJe  Fart  I.  tit.  Agreement.  See  Stead  ▼.  Liddard,  1  Bing. 
^}  Mkktrdt  w,  Ffwnco,  TTestaiiutcr  tiuiogt  May  18t9|  cor.  Lord  TttiHr* 
*^^%«iSlw»Ft#l^l  lf«Mne  ▼•  JP«^i  2  M.  &  P.  6?5. 
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1834.  The  demurrer  was  afterwards  argued. 

iZ.  K.  Richards  for  the  plaintiflT,  in  support  of  the 
demurrer.  The  plea  is  had,  first,  because  it  does  not 
conclude  contra  formam  statuti*  Had  the  action  been 
brought  on  the  statute  for  penalties,  this  would  have 
b6en  a  necessary  averment,  Welh  v.  Iggulden  (a),  Lee  v. 
Clarke  (A),  Clanricarde  (Earl)  v.  Stokes  (c),  Rex  v. 
Southerton  (d) ;  and  there  is  no  valid  distinction  be- 
tween the  cases.  Secondly,  because  it  nowhere  dis- 
closes that  the  plaintiff  had  notice  that  the  defendant's 
agreement  with  Ward  was  made  on  a  Sunday;  and, 
thirdly,  because  an  attorney  is  not  included  in  S9  C.  S. 
c.  7.  [Lord  Lyndhurst  C.  B.  Can  the  defendant's  act  of 
making  himself  liable  to  pay  money,  e.  g.  by  signing  a 
promissory  note  on  a  Sunday  as  a  security  for  another, 
be  part  of  his  **  ordinary  calling*'  as  an  agent  within 
29  Car.  2.  ?]  Richards  mentioned  Begbie  v.  Levy  {e). 
[Parke  B.  We  know  it  is  not  part  of  the  ordinary 
business  of  an  attorney  to  enter  into  guarantees,  or  of 
an  agent  to  make  himself  personally  responsible  for  his 
principal.]     The  Court  here  called  on 

Justice  to  support  the  plea.  In  proceedings  where 
it  is  sought  to  recover  a  penalty  for  an  infringement  of 
an  act,  the  offence  must  be  laid  in  the  declaration  to 
have  been  committed  contra  formam  statuti;  but  it  has 
never  been  held,  that  in  order  to  take  advantage  of 
the  provisions  of  a  statute  in  a  plea,  as  for  instance,  in 
a  plea  of  usury,  it  is  necessary  to  make  such  an  allega- 
tion. [The  Court  relieved  him  from  further  arguing 
this  point.  He  then  argued  the  second  objection, 
upon  which  however  the  Court  gave  no  opinion,  decid- 
ing the  case  on  the  last  point.] 

(a)  SB.  St  Cr.  126.  (6)  9  East,  333.  (c)  7  But,  51^. 

(d)  6  East,  U6.  (e)  Ante,  Vol.  L  130« 
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The  last  question  is,  whether  this  defendanti  an  1834. 
attorney^  is  within  the  act  29  C.  2.  c.  7. ;  and  if  he  is 
whether  he  was  acting  in  his  ^'  ordinary  calling"  when  he 
entered  into  the  agreement  in  question?  That  statute  Dickev. 
eoactSy  (s.  1.)  **  that  all  and  every  person  and  persons 
whatsoever  shall  on  every  Lord's  day  apply  themselves 
to  the  observation  of  the  same,  by  exercising  them- 
selves therein  in  the  duties  of  piety  and  true  religion 
poblicly  and  privately ;  and  that  no  tradesman,  artifi- 
cer, workman,  labourer,  or  other  person  whatsoever, 
diall  do  or  exercise  any  worldly  labour,  business  or 
work  of  their  ordinary  callings,  upon  the  Lord's  day, 
or  any  part  thereof,  works  of  necessity  and  charity 
only  excepted."  In  Smith  v.  Sparrow  {a),  the  court 
of  Common  Pleas  adopted  the  opinion  of  the  court  of 
King's  Bench  in  Fennell  v.  Ridler{b),  that  this  act 
should  receive  a  liberal  construction,  because  it  is  in 
iflbmance  of  the  religion  which  is  the  basis  of  the  law 
of  the  country.  The  calling  of  an  attorney  comes 
within  the  spirit  of  the  act.  The  last  plea  refers  to 
the  second,  which  shows  that  the  transaction  out  of 
which  this  agreement  arose,  was  precisely  that  which 
falls  within  the  *'  ordinary  calling"  of  an  attorney  or 
legal  agent.  For  both  parties  acted  for  their  respec- 
tive clients,  depending  on  a  subsequent  ratification  by 
them* 

[Lord  Lyndhurst  C.  B.  Even  supposing  that  an 
attorney  has  ever  been  held  to  fall  within  this  act,  the 
personal  engagement  into  which  this  defendant  has 
entered,  is  clearly  something  beyond  the  ordinary 
calling  of  an  atCbmey  or  legal  agent.  The  words^ 
"other  person  or  persons*'  in  this  act,  have  been  held 

(«)  4  Biog.  84. 

(*)  SB,  8c  Cr.  406.     In  £x parU  Middletw,  3  B.  &  Cr.  164,  the  court 
^^t  Benth  expressed  the  Mme  opmion  as  to  3  C.  1.  c.  1.  which  ii 
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1834.  not  to  include  stage-coach  proprietors  or  drivers  (a). 
The  plea  cannot  be  sustained.  Alderson  B.  It  is  not 
part  of  the  ordinary  calling  of  an  attorney  to  pay  a 
client's  debts  out  of  his  own  pocket  Parke  B,  The 
spirit  of  the  act  must  be  drawn  from  the  ordinary  rule 
adopted  in  construing  it.  In  Sandiman  v.  Breach  (i), 
it  was  held,  that  the  words  "  other  person  or  persons** 
can  only  mean  persons  ejusdem  generis  with  those 
before  specially  enumerated  (c).] 

Justice  then  objected  to  the  declaration!  on  the 
ground  that  it  showed  no  vaHd  consideration  of  benefit 
to  the  defendant  or  detriment  to  the  plaintiffi  so  as  to 
entitle  the  plaintiff  to  maintain  the  action.  Chambers 
owed  the  plaintiff  2Q0L,  and  the  consideration  as 
alleged  was,  that  in  consideration  that  the  plaintiff 
would  undertake   that   Chambers  should  have  credit 

(a)  Sandiman  v.  Breach,  7  B.  &  Cr.  96,  thoogh  a  driver  of  a  Etage  ran 
is  held  to  be  "  a  carrier"  within  S  C.  1.  c.  1.  Ex  parU  MiddUiom,  9  B«  Ai 
Cr.  164.  (6)  7  B.  &  Cr.  96. 

(«)  Ooly  the  laboar,  business,  or  work  done  in  the  course  of  a  naii't 
ordinary  calling  is  prohibited  by  29  C.  2.  c.  7 ;  Drury  ▼.  Desfantainu, 
1  Taunt.  151,  recognized  in  Bbxsome  t.  Williams,  S  B.  &  Cr.  939,  and 
FenntU  v.  Ridler,  5  B.  &  Cr.  506.  Thus  a  contract  for  a  year  made  be- 
tween a  farmer  and  a  labourer  on  a  Sunday,  is  a  valid  hiring  so  as  to  cou^ 
a  settlement,  Rex  v.  Whitnatli,  7  B.  &  Cr.  596.  The  feet  that  a  bill  was 
drawn  on  a  Sunday  does  not  avoid  it  in  an  nction  by  an  indorsee  against 
the  acceptor,  where  it  did  not  appear  that  the  contract  was  completed  hj 
any  acceptance  taking  place  on  that  day,  Begbie  v.  Levy,  1  Tyr.  R.  190. 
1  G.  &  P.  180,  S,  C.  A  sale  of  goods  on  a  Sunday  is  good,  if  not  made  in 
the  exercise  of  the  ordinary  calling  of  the  vendor  or  his  agent,  Drury  v« 
De^imtaines :  and  though  it  was  held  in  Fennell  v.  Ridler,  5  B.  &  Cr.  406* 
that  a  horsedealer  cannot  maintain  an  action  on  a  private  contract  made 
on  a  Sunday  for  the  sale  and  warranty  of  a  horse,  the  previous  case  of 
BMxsoNM  ▼.  Williams,  S  B.  &  Cr.  939,  which  decided  that  a  hdrse-dealtr 
coold  not  in  an  action  for  breach  of  warranty,  set  up  ai  a  defenct*  tl^at 
he  was  a  horsedealer  and  sold  the  horse  on  a  Sunday,  was  distinguished 
by  the  court,  who  said  that  very  distinct  grounds  were  there  state4  to 
show  that  the  statute  did  not  apply ;  for  the  sale  was  substantially  not 
on  the  Sitnday  but  on  a  Tuttday,  And  see  Saundinn  v.  Jackt$n,  1  B«  {|  f^ 
t3bi 
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with  Ward  tot  1501.  in  his  account  with  the  plain  tiC        1334 

and  that  Ward  should  stand  in  the  place  of  the  plains 

tiff  to  that  amount^  and  that  the  plaintiff  should  not 

penoi^Uy  dispute  Ward^s  right  to  deduct  that  sum  of 

ISQL  fit>m  the  acqount3  owing  to  Chambers^  by  the 

coQien   of  the  Black  Park  colliery, .  the  defendant 

undertook  that  Ward  should  sign  a  promissory  note 

to  the  plaintiff  for*  150/.  on  account  of  the  said  debt 

doe  to  the  plaintiff  from  Ch^anbera.  That  was  an  agree* 

aent  by  the  plaintiffs  to  transfer  Chambers's  debt  to 

Ward,  without  alleging  that  either  of  those  parties 

consented  to  be  placed  in  the  situation  of  debtor  and 

creditor  to  each  other.    But  without  consent  of  all 

parties  the  agreement  was  nudum  pactum*  >  Ward  could 

not  have  aued  Chambers,  but  the  plaintiff  might  stiU 

hafe  sued  him;  and  the  rule  against  assigning  chose9 

in  action  would  prevent  Ward  from  standing  in  the 

place  of  the  plaintiff,  so  as   to  take  by  assignment 

from  him  the  debt  due  to  him  from  Chambers  ;  Wilson 

T.  Qmpland{a),    The  intermediate  debt  from  Chamr 

hers  to  the  plaintiff,    instead  of  being  extinguished- 

to  the  extent  of  150/*  as  Wharton  v.  Walker  {b)  shows 

should  be  done,  appears  from  the  declaration  to  be 

still  subsisting.      [Lord  Lyndhvrst  C.  B.   What  the 

plaintiff  stipulates  to  do  is,  to  give  up  his  claim  on 

Chambers  for  150/.     That  is  to  his  own  detriment,  by 

iosug  the  security  of  Chambers  to  that  extent.     Then 

is  it  not  a  good  consideration?]    Not  unless  Ward  and 

Chambers  had  consented,  without  which  consent  the 

I^tiff  mi^bt  still  sue  Chambers.    [Parke  B.  It  would 

k|?e  been  a  breach  of  his  promise  if  he  bad.     In 

WkartoM  V.  Walker  there  was  no  priority ;  there  was 

^iDg  but  an  order  from  the  landlord  to  his  tenant 

^paj  to  another  person,  to  which  the  tenant  did  not, 

tt  ioay  be  said,  attend.]    It  is  no  where  averred  that. 

W  5  B.  &  Aid.  S«a.  W  4  B.  &  Cr.  163. 
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ISM.       ^^^  plaintiff  had  performed  the  stipulations  of  the 
agreement. 

Lord  Lyndhurst  C.  B. — What  the  plaintiff  agreed 
for  with  the  defendant  is  this,  that  he  the  plaintiff  will 
give  Chambers  credit  for  150Z.  in  consideration  of  the 
defendant's  agreeing  that  Ward  shall  give  the  plaintiff 
a  promissory  note ;  besides  which^  the  plaintiff  sdpu-' 
lated  that  Ward  should  stand  in  his  place.  It  amounts 
to  this,  that  the  plaintiff  undertook  not  to  assign  a 
chose  in  actioui  but  to  do  every  thing  necessary  to 
carry  the  agreement  into  effect,  by  procuring  an  as- 
signment of  a  chose  in  action.  That  undertaking 
furnishes  a  good  consideration  for  the  defendant's 
promise,  for  what  the  plaintiff  stipulates  for,  viz.  the 
giving  up  150Z.  of  the  debt  owing  to  him  from  Cham^ 
herSj  is  a  detriment  to  himself  (a).  Nor  is  it  any  answer 
to  say  that  he  might  break  that  stipulation :  and  though 
he  might  still  have  sued  Chambers  till  the  consent  of 
all  the  parties  to  the  transfer  had  been  obtained,  he 
would  have  been  liable  to  the  other  party  for  a  breach 
of  his  agreement,  if  he  had  done  so.  The  allegation 
that  the  plaintiff  was  ready  and  willing,  and  offered 
that  Chambers  should  have  credit  for  150/.  with  the 
plaintiff,  and  for  performing  the  other  parts  of  his 
undertaking,  is  sufficient ;  for  the  stipulations  are  reci* 
procal,  each  party  agreebg  on  his  own  part  by  way  of 
mutual  promises  (i). 

Parke  B. — I  am  of  the  same  opinion.  The  plains 
tiff  undertakes  to  discharge  Chambers  from  150/.  of 
the  debt  due  to  himself,  and  to  suffer  Ward  to  stand 

(a)  Cro.  Bill.  67;  Cro.  Car.  70;  1  Taunt.  5SS;  4  Taont.  61 S;  4  £tet» 
194;  1  B.  &  Aid.  SOl. 
(6)  Sec  i  Chittgr  on  Flwdiogi  S64. 178. 4th  edi 
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Id  hii  place  as  to  so  much.    That  undertaking  wa9       1834^ 

iiEdin  law,  and  binds  him  to  do  all  that  is  necesaary  on 

luspart  to  perform  it,  by  effecting  the  transfer.    That 

Kibiiity  of  the  plaintiff  remains,  though  Chambers's  con*      Dicaay. 

Kot  was  requisite  before  his  liability  to  the  plaintiff 

could  be  altered  by  substituting  Ward  as  his,  CAam* 

ioVs  creditor.     Then  the  undertaking  being  bindmg 

OB  the  plaintiflT,  is  a  sufficient  consideration  to  sustain 

the  defendant's  promise  to  do  his  part.    The  defend-  « 

iDt*!  undertaking  is  properly  laid  as  a  mutual  promise, 

m.  as  made  in  consideration  of  that  of  the  plaintiff. 

The  declaration  therefore  is  good,  and  the  plea  bad. 

Aldebsok  and  Ourkst  Bs.  concurred. 

Judgment  for  the  plaintiff. 


Dob  on  demise  of  O.  H.  Bridgmam  against  Dayid 

and  Others. 

P  JECTM£NT  for  a  house  and  lands  in  Carmar*  Premiies  were 
thenshire,  tried  before  Parke  B.   at  the  last  as-  l«t  for  «i  years 

to  Af  his  exe* 

tizes  for  that  county.  The  lessor  of  the  plaintiff  had  cutors»  admi- 
demised   the   premises,  by  lease  dated  the  30th   of  ""?™^""  ?"** 

*  •'  assigns^  wiin  a 

December  1816,  to  Joseph  Waters,  his  executors,  ad«  proviso,  that 
ninistrators  and  assigns,  for  the  term  of  twenty-one  hj,  executors 
years  from  Michaelmas  1816,  at  a  yearly  rent  of  88/.  administrators 

n%  M  or  assigns. 

There  was  a  covenant  for  payment  of  rent,  to  which  should  become 

bankrupt  or 
insolvent,  or 
ivffnr  anjr  jodgroent  to  be  entered  against  him  &c.  by  confession  or  otherwise,  or 
n&r  anjr  extent,  proceas,  or  proceedings  to  be  had  or  taken  against  him,  whereby 
soj  reasonable  probability  might  arise  of  the  estate  being  extended,  &c.,  the  estate 
mdd  defenoiiie  and  the  lessor  have  power  to  re-enter.  Before  the  term  ended, 
^  lessee  died,  and  by  will  bequeathed  the  premises  held  under  this  demise  to  his 
^^^cotofs,  oo  trust  ibr  his  (testator's)  widow.  One  executor  died  and  the  survivor 
^'csaie  baokrupc:*-Held,  that  the  lessor  had  a  right  to  re*eDter,  which  be  might 
**^  by  ejectment. 
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ISSif.       was  kdded  a  ptoviso,  that  if  it  should  be  ito  ftrrear  fdr 
^""^^      a  certain  time,  or  any  of  the  covenants  should  not  be 

'  Doe 

tf,  performed,  the  lease  should  be  void.    That  was  fol-* 

andOthers  '^^®^  ^^  ^^^^  proviso,  "  Provided  also,  that  if  the  said 
Joseph  W,  his  executors,  administrators  or  assigfis, 
shall  becokne  bankrupt  or  bankrupts,  insolvent  or  in- 
solvents, or  suffei*  any  judgment  or  judgments  to  be 
entered  against  him  or  any  of  them  the  said  Joseph  W. 
his  executors,  administrators  or  assigns,  by  confession 
or  otherwise,  or  suffer  any  extent,  process  or  proceedings 
to  be  had  or  taken  against  him,  whereby  any  reasona«* 
ble  probability  may  arise  of  the  said  herein  and  hereby 
demised  estate,  or  any  part  thereof,  being  extended  or 
taken  in  execution,  that  then  and  in  any  or  either  of 
the  said  cases  in  this  proviso  mentioned  happening, 
this  present  indenture  of  lease,  and  the  estate  and 
interest  hereinbefore  and  hereby  granted,  and  every 
grant,  clause  and  thing  herein  contained  on  the  part 
and  behalf  of  the  said  lessor  or  his  assigns,  and  the 
person  and  persons  for  the  time  being  entitled  to  the 
perception  of  the  rents  and  profits  of  the  said  herein- 
before and  hereby  demised  estate,  shall  cease,  deter- 
mine and  be  utterly  null  and  void  to  all  intents  and 
purposes,  as  if  the  present  indenture  had  never  been 
made ;  and  that  then  and  in  any  other  or  either  of  such 
cases  or  forfeiture  happening,  it  shall  and  may  be 
lawful  to  and  for  the  said  lessor  or  his  assigns,  or  the 
person  or  persons  for  the  time  being  entitled  as  afore- 
said, into  and  upon  the  said  demised  estates,  lands  and 
premises,  or  on  any  part  or  parcel  thereof,  in  the  name 
of  the  whole,  to  re-enter  (a),  and  the  same  and  every 
part  and  parcel  thereof  to  have  again,  repossess,  and  re- 
enjoy,  as  in  his  and  their  former  estate,  and  the  said 

(a)  A»  to  this  coTenant  ice  Rm  ▼•  Oallkrtt  f  T.  R.  ISS.    CAwdk  V. 
Bitmki,  15  Vet.  jim.  S68.    Alio  8  Ettt,  185;  1  Atk.  168;  t  Tiant  If  6. 
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J<0$eph  W.  his  executors^  administrators,  and  assigns,        1834. 
tbereoat  to  expel,  remove,  and  put  out,  this  indenture 
or  any  thing  therein  contained  to  the  contrary  thereof 
in  any  wise  notwithstanding. 

Jotepk  Waten  entered  on  the  premises  thus  demised 
tnd  died  in  18S3.  By  will  he  bequeathed,  amongst 
other  things,  the  premises  held  under  such  demise,  to 
hii  brothers  Robert  and  John  Waters,  their  executors, 
administrators  and  assigns,  on  trust  to  raise  an  annuity 
for  his  widow,  and  subject  to  such  annuity  in  trust  for 
die  benefit  of  his  son.  He  also  appointed  Robert  and 
/oJb  WaUn  his  executors.  Robert  died  in  18^.  In 
18K  John  became  bankrupt.  A  flat  having  issued 
•giittst  him»  this  action  was  brought,  and  the  lease  was 
eoDtended  to  be  void  by  the  proviso  lastly  set  forth. 
The  plaintiff  had  a  verdict,  subject  to  leave  to  the 
defiendants  to  move  to  set  it  aside  and  enter  a  nonsuit 

B.  V.  WilUanu  moved  accordingly.  If  the  bank- 
niptcy  of  the  executor  of  the  original  lessee  would 
operate  as  a  forfeiture  of  the  term,  under  the  words  of 
this  proviso  strictly  construed,  still  as  a  forfeiture  is 
sought  to  be  worked  by  them,  the  court  will  not  give 
to  the  letter  of  them  a  larger  effect  than  is  required 
bj  their  spirit  and  meaning.  The  real  object  of  the 
lessor  in  framing  that  proviso,  was  to  keep  the  de* 
mised  premises  in  the  hands  of  the  original  lessee  and 
lus  representatives,  and  to  prevent  any  alienation 
folontary  or  involuntary  by  them,  except  with  his  own 
eoosent  in  writing.  Having  guarded  against  the  vo* 
loDtary  assignment  by  the  tenant,  he  sought  to  hinder 
Ae  effect  of  an  alienation  from  him  in  invitum,  e,  g.  by 
ict  of  law,  as  by  extents  &c.  ^^  whereby  any  reason- 
ftble  probability  may  arise  of  the  estate  or  any  part 
diereof  bein^  extended  or  taken  in  execution."  The 
bukniptcy   of  tbe  survivmg  executor  John  Waters 
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1834.  does  not  affect  the  lease;  for  if  he  is  an  assign 
within  the  proviso^  still  being  only  possessed  in  auter 
droit,  viz.  as  a  mere  trustee,  the  term  in  the  de- 
mised premises  would  not  pass  to  his  assignees,  and 
the  object  of  the  testator  to  preserve  it  in  the  haqds 
of  the  original  lessee  or  his  representative!  was  not 
defeated  by  that  event.  Due  operation  will  be  given 
to  the  word  **  executors/'  for  it  may  have  been  in- 
serted to  provide  against  the  bankruptcy  of  the  execu- 
tor in  his  representative  capacity,  in  which  case  the 
property  would  pass  to  the  assignees.  An  executor 
may  become  bankrupt  as  such,  where  by  the  testator's 
directions  he  carries  on  his  business,  and  in  the  course 
of  that  trading  commits  an  act  of  bankruptcy  (a). 
Here,  the  lessee  by  his  will ''  authorizes,  empowers  and 
directs''  the  "  executors  to  carry  on  such  of  his  dif- 
ferent concerns  as  they  may  deem  prudent  or  advisa- 
ble." If  the  strict  construction  of  the  proviso  prevails, 
the  interest  of  the  cestui  que  trust  will  be  sacrifices 
the  act  of  a  person  with  whom  she  has  nothing  to 
[Lord  Lyndhurst  C.  B.  The  lessor  could  have  no 
knowledge  of  any  disposition  which  his  lessee  might 
make  by  will,  and  only  contemplated  his  executors.] 

Lord  Lyndhurst  C.  B. — There  is  no  ground  for 
granting  the  rule  prayed.  The  terms  of  the  proviso 
are  general  as  respects  bankruptcy,  being,  that  if 
the  said  Joseph  Waters,  his  executors,  adminis- 
trators and  assigns,  shall  become  bankrupt  or  bank- 
rupts, the  lease  shall  become  void.  The  lessee's 
executors  having  the  benefit  of  the  covenants  by  the 
lessor,  would  also  be  subject  to  the  forfeiture.  It  has 
been  contended,  that  the  word  '^  executor"  is  here 

(a)  "Efpartt  Garland,  10  Ves.  117;  Thompwk  v,  Andrctct,  1  MjloetfE 
K.  116^  « 
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used  in  a  limited  sense,  but  there  seems  no  ground  1834^ 
fiir  that  assumption.  The  word  '^  executors"  could 
not  have  been  intended  to  be  used  in  a  restricted 
sense  in  the  first  proviso ;  nor  does  any  thing  in  it 
Aow  that  it  was  not  meant  to  have  the  same  sense 
in  die  proviso  now  before  us^  which  immediately  foU 
lovs  the  former.  That  affords  a  sufficient  reason  for 
oonstming  the  words  in  their  usual  sense.  The  lessor 
fished  to  guard  against  having  an  irresponsible  tenant. 
As  the  lessee's  obligation  to  perform  the  covenants 
would  devolve  on  his  executor,  the  lessor  did  not 
dioose  that  if  that  executor  became  his  tenant,  he 
diooldi  either  as  a  bankrupt  or  an  insolvent,  be  a  per- 
son nnfit  or  unable  to  fulfil  the  covenants,  so  as  to 
depiive  the  lessor  of  a  substantial  remedy.  The 
waids  used  being  clear  and  definite,  a  strong  case  was 
HB^msite  to  show  that  they  bore  any  but  the  ordinary 
mtmtmftg  I  here,  however,  so  far  from  a  sufficient  reason 
WDg  given  for  assigmng  them  a  limited  construction 
mif^  diere  is  clear  ground  for  upholding  them  in  their 
aaHary  sense. 

AuDERSOM  B. — I  am  of  the  same  opinion.    The 

ilJe  and  proper  rule  is,  that  words  shall  be  taken  in 

dieir  natural  and   usual  sense,   unless   some  strong 

neason  be  assigned  for  giving  them  another.    Here, 

die  executor  has  become  bankrupt,  and  the  condition 

of  the  proviso  has  been  unperformed.     Then  why 

tboald   not  the  consequence  of  avoiding   the  lease 

Uhw  ?     It   is   not  likely  that  either  lessor  or  lessee 

Aoaiderer  have  contemplated  the  executor's  becoming 

»t  in  his  representative  character. 


Pamke  J5. — Jf  remrin  of  the  same  opinion  which  I 
omened  at  the  trial.  The  lessor  clearly  intended  to 
fmriie  j^gaioat  having  an  insolvent  tenant.    Nothing 
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1834.  has  been  urged  which  would  permit  us  to  put  a  con* 
struction  on  these  words  different  from  that  which 
they  usually  bear. 

Gurnet  B,  concurred. 

Rule  refused. 


Hooper  against  Walker. 

The  copy  of  a  T  JERVIS  moved  for  a  rule  to  show  cause  why 
capias  deh-  •  ^he  bail-bond  should  not  be  delivered  up  to  be 

vered  to  a  de-  n  .  »        % 

fendant  after  cancelled,  on  entering  a  common  appearance  for  the 
underTV  4.  defendant.  After  the  defendant  had  been  arrested,  a 
c.  39.  s.  4.  copy  of  the  capias  was  delivered  to  him  in  pursuance 
dorsed"  "*lTie  ^^  ^  Will,  4.  c.  39.  s.  4.  with  the  following  indorse* 
plaintiflf claims  ment:    "The  plaintiff  claims  75/.  10*.  for  debt  and 

75/.  1  Of.  for        .1    .      n  1./.1  1  <•!  ••■ 

debt,  4/.  4f.  4/.  4*.  for  costs^  and  if  the  amount  thereof  be  paid  to 
for  costs,  and    ^j^^  plaintiff  or  his  attorney  within  four  days  from  the 

if  the  amount  *  ^      ^  ^ 

thereof  be        arteit  hereoUy  proceedings  will  be  stayed."    He  con- 

phiindff^or  his  ^^^^^^  ^^^  ^^^  indorsement  was  irregular  in  fonui 
attorney  with-  varying  from  that  prescribed  by  Reg.  Gen,  H,  1832, 
from  the  «r-  No.  II.  [Ante,  Vol.  II.  p.  351.]  made  applicable  to  all 
rest  hereon,       writs   issued    under    the    uniformity  of   process   act. 

proceedmgs 

will  be  slay-  2  Will  4,  c.  39.,  by  Reg.  Gen.  M.  1832,  [ante,  Vol, 
that  th^clf'  III.  2.]  by  using  the  words  **  arrest  hereon,"  instead 
was  insular    of  **  service  hereof.'* 

in  form,  be- 
cause varying 

from  that  pro-  Alderson  B. — The  court  will  consult  the  other 
Gen.  Hil,  judges,  in  order  that  the  practice  may  be  uniform. 
2  if:  4.  by       The  next  day 

sabstitubng  "^ 

"  arrest  here- 
on" for  **  service  hereof^:  but  the  court  permitted  the  plaintiff  to  amend  the  !»» 
dorsement  on  terms* 
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Park  B.  delivered  their  opinion. — We  have  con- 
feired  with  the  other  judges  on  the  subject  of  this 
iDOtioD,  and  they  think  this  indorsement  irregular,  and 
the  defendant  entitled  to  the  rule.  But  they  are  also 
of  opinioDy  that  on  summons  before  a  judge,  the  plain- 
tiff ihodd  be  permitted  to  amend  the  indorsement,  and 
tDue  it  in  its  amended  state,  in  showing  cause  against 
the  rale ;  the  court  would  then  discharge  the  rule,  on  the 
piuDtiff's  paying  the  costs  of  the  amendment  and  of  the 
ippScation,  the  defendant  having  four  days  from  the 
tbe  of  the  amendment  in  which  to  pay  the  money. 
At  thii  is  the  first  case  on  the  point,  notice  should  be 
pra  to  the  plaintiff  that  no  further  proceedings  will 
be  had  on  the  rule,  if  he  will  amend  on  summons 
tikea  outy  and  jiay  the  costs  occasioned  by  the  irregu- 
Ivitf  op  to  this  time.  If  he  accedes,  it  will  save 
eipeiiie  not  to  draw  up  the  rule,  and  the  defendant 
wlbe  aflowed  four  days  from  the  time  of  the  amend- 
MBt  to  pay  the  money.  If  he  refuses  to  amend  the 
i^  it  may  be  drawn  up  to  deliver  up  the  bail-bond 
to  be  csDcellecl  for  irregularity  with  costs. 


1834. 


Ra>owAT  offcAnst  Philip  and  Broadhvrst. 

A  SSUMPSIT  on  an  agreement  by  defendants  to  ^^^^^l  ^'^^ 
make  a  gas  vacuum  engine  of  a  specified  power,  eng\ne,{Broad' 

hunt)  bought 
ifienoe  of  btoi  to  ereci  it  in  Cornwall  only.  Ridgzpoyj  by  agency  of  Brown,  con- 
victed with  "  Brown  &  Co."  to  erect  such  an  engine  in  CamhridgethirCy  Brown 
teBiD|  ^dgmtty  that  Philip  and  Broadhurst  were  liis  partner^.  During  the  build- 
iaiortbe  Cmmbridgakire  «n|pne  Broadhurtt  frequently  came  to  inquire  how  it  went 
<•,  aod  when  it  would  be  finished.  After  the  engine  had  failed  in  its  object,  Ridg- 
■9,  «mom  to  suing  Philip  and  Broadhurtt,  inquired  from  Broadhvrst  if  Brown 
W  been  correct  in  declaring  that  Broadhurst  and  Philip  were  his  partners;  to 
'Hiicb  be  answered  that  he  had.  He  then  sued  Philip  and  Broadhurst.  T\\e  jury 
kttiBg  ftwnd  «  rerdict  for  the  defendants  on  the  ground  that  Broadhurst  was  not  a 
P^rt^Wi  the  court  refused  to  set  it  aside,  and  grant  a  new  trial.     „ 

Wheie  there  arc  several  defendants  who  defend  and  appear  by  several  aitomies 
^  eooaiely  the  latter  maj  crott-eiamine  the  plnintifiTs  witnesses  and  address  the 

i^ttpuMteij. 

K  2 


RiDGWAY 
V. 
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1834.       ftnd  to  erect  it  at  Soham  Mere  in  Cambridgeshire,  for 

the  purpose  of  drainage.    Each  defendant  pleaded 

the  general  issue^  and  several  special  pl^as  separately, 

Philip       and  by  his  separate  attorney.    The  pleadings  were 

BB0AD8UR8T.  immaterial  to  the  points  ultimately  decided,  the  maio 

question  being,  whether  or  not  the  defendant  Broad' 

hurst  was,  under  the  circumstances,  fixed  with  liability 

as  a  partner  with  the  other  defendant,  Philip,  so  as 

to  be  liable  in  the  joint  action  against  them?    At  the 

trial  at  the  last  Cambridgeshire  assizes  before  OaseleeJf 

it  was  proved,  on  behalf  of  the  plaintiff*,  that  the  plain* 

tiff*  was  interested  in  draining  a  fen  in  that  county,  and 

that  in  April  1830,  Brown  being  patentee  of  an  inveu* 

tion  called  a  gas  vacuum  engine,  induced  the  plaintiflT 

to  enter  into  an  agreement  for  Brown  to  erect  such  an 

engine  at  Soham,  in  order  to  a  particidar  operation  of 

draining.    In  April  1830,  the  draft  of  an  agreement 

was  produced  by  Brown  to  the  plaintiff*,  in  which 

Brown  &  Co.  were  stated  to  be  the  parties  contractingi 

and  on  the  plaintiff*'s  inquiring  oi  Brown,  of  what  other 

persons  besides  him  the  firm  consisted,  Brown  wrote  on 

the  back  of  the  draft  the  following  names,  as  those  of 

the  partners,  J.  Broadhttrst  Esq.  and  Dr.  W.  Philip. 

The  engine  was  erected,  but  failed,  proving  incapable 

to  create  a  perfect  vacuum.    In  the  following  May 

the  plaintiff*  having  resolved  to  sue  for  the  breach  of 

the  agreement,   his  son  balled  on  Broadhurst    and 

informed  him  of  that  determination;  adding,  that  in 

consequence  of  his  name  having  been  written  down  by 

Brown  oti  the  draft  of  agreement,  as  one  of  the  firm  of 

Brown  &  Co.,  he  had  called  to  know  whether  Brown 

had  been  correct  in  doing  so.    Broadhurst  replied^ 

that  Brown  was  correct  in  so  writing  down  his.  Broads 

hursfs,  name,  and  that  he  had  bought  his  share  from 

the  defendant  Dr.  Philip,    It  was  next  proved,  that 

during  the  building  of  this  engine  on  the  premises  kept 
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by  Bnwn^  BroadAurst  attended  frequently  to  know  18S4. 
bov  it  w«it  oo»  and  whether  it  was  likely  to  be  soon 
comfieted.  For'  the  defendant  BroadAurst  was  pro- 
dooed  a  licence  from  Brown  and  the  other  patentees  Philip 
to  him  to  use  the  patent  for  erecting  engines  in  cer*  Baoadhuebt. 
(aki  parts  of  CormoaU  only ;  and  it  was  thereupon  con- 
tended, that  as  Broadhurst's  interest  in  the  invention 
was  limiled,  ^  his  declarations  must  be  taken  with  refer-* 
eooe'  to  that  interesti  and  could  not  be  construed  as 
miistiimiitg  him  a  general  par tner^  either  in  the  patent, 
or  in  tlie '  agnfement  for  erecting  this  particular  en- 
gine (a).  The  learned  judge  charged  the  jury,  that 
in  order  to  entitle  th.e  plaintiff  to  recover,  it  was  in- 
dflnbent  on  him  to  make  out  that  all  the, parties  made 
defendants  were :  partners,^  or  held  themselves  out 
geseraBy  as  such]  to  the  world,  or  to  the  plaintiff 
befiire  he  made  any  agreement  with  them.  With 
leqpect' to' the  liability  of  Broadhurst  as  partner,  the 
knned  judge  left  it  to  the  jury  to  say,  whether,  as 
iUted  by  the  witness,  he  had  used  the  language  repre- 
aortiBg  himself  to  be  a  partner,  and  if  he  had,  whether 
he  had  used  it  under  a  mistake  as  to  the  subject  of 
the  question,  and  whether  his  subsequent  acts  of 
inqoiries  &c.  were  such  as  afforded  good  ground  for 
eonridetiiig  him^  to  be  mistaken.  He  said,  that,  in  the 
absence  of.  evidence  that  Broadhurst  represented  him« 
adf  to  be  a  partner,  so  lis  to  procure  credit  before  the 
agreement  was  made,  the  question  whether  he  did  so 
ornot^  woulddepend  on  his  acta  and  declarations  made 
idiseqiiefidy  to  the  f^eemen^,  and  before  the  action 
brought^  After  (fet^pitnla ting  jthem,  he  left  it  to  the 
'firy  ,%o ^tay ^VfbeAer  they. proved  that  the  defendant 
BretkU^urs^  held  himself  out  as  a  partner  in  the  patent 
genemfy^  or  iui  ^^  contract  for  erecting  the  particular 

•      («>  i)»  ^trhtm  v»  Smith,  1  £sp.  C.  N.  P.  S9. 
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1834.        engine  at  Soham;  or  whether  his   interference  had 

^■^^"^^^^      taken  place  from  a  desire  to  satisfy  himself,  whether 

V.  the  licences  held  by  him  for  using  the  engine  in  Com" 

Philip       y^^n  ^gj.g  likely  to  be  productive  to  him  or  not.     la 

Broadhurst.   answer  to  a  question  from  tlie  jury  the  learned  judge 

added,  that  there  was  no  evidence  that  BroadkurH 

had  been  made  acquainted   with  the  £itct  of  the  in* 

dorsement  of  his  name  on  the  agreement  by  Broum 

in  December  1830,  at  the  time  of  erecting  the  engines^ 

or  till  just  before  the  action  brought.    The  jury  fouod 

a  verdict  for  the  defendants,  on  the  ground  that  Broads 

hurst  was  not  a  partner. 

Kelly  moved  for  a  new  trial,  on  the  ground  thi^  the 
verdict  was  against  the  weight  of  evidence*  After 
recapitulating  the  facts,  he  said,  that  the  defeodaDi 
Broadhursfs  proof  of  his  interest  in  the  erecting  simi- 
lar engines  in  Cornwall^  was  quite  consistent  with  the 
evidence  adduced,  to  show  him  a  partner  ia  erecting 
the  Soham  engine.  [Lord  Lyndhurst  C.  B»  If  his 
vbits  and  inquiries  were  consistent  with  his  actual  and 
limited  interest  in  the  success  of  the  invention,  without 
exceeding  it,  they  would  protect  him.] 

Parke  B.  (a) — In  questions  of  the  liability  of  parties 
as  partners,  juries  not  unfrequently  attach  too  much 
weight  to  slight  or  equivocal  evidence  of  adnus&ioiis* 
But  the  party  making  them  is  not  estopped  from  con- 
tradicting them  by  other  proofs,  showing  the  actual. 
nature  of  the  contract.  It  was  not  sufficient  for  the 
plaintiff  to  prove  acts  of  Broadhurst^  which  were  capa- 
ble of  reference  to  a  limited  interest  possessed  by  hioi' 
in  the  patent  under  the  licences  to  use  it  in  CamwaUi 
and  he  was  bound  to  show  some  admission  made  hy 

(a)  Lord  J^yndhurst  had   left  (he  coart   before  Kelly  concluded  bit 
address. 
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before  the  contract  was  entered  into^  that  be  was        1834. 
a  partner  in  the  particular  transaction  («).  ^•-■^^-^^ 

RiDOWAY 
V, 

Alderson  B. — ^The  question  was,  whether  what       Philip 
WIS  ixme  by  the  defendant  was  equivalent  to  holding   Bsoadhurbt. 
out  Aat  be  had  a  share  m  the  concern,  and  if  it  was, 
whedier  h  admitted  an  interest  as  a  general  partner^ 
or  an  interest  confined  to  a  particular  transaction  only. 

Kdly  then  objected,  that  the  defendants  appeared 
at  the  trial  by  different  attomies  and  counsel,  and  that 
tbe  latter  were  permitted  to  cross-examine  the  plain* 
^8  witnesses,  and  address  the  jury  separately. 
Clippemdale  v.  Masson  and  others  (&),  Doe  v.  Tindal 
and  others  ((*),  show  that  course  to  be  improper,  where 
the  defendant's  interests  are  the  same. 

Pares  B. — The  course  adopted  in  this  case  has 
been  rakd  to  be  incorrect,  but  I  think  it  the  proper  one, 
and  that  the  contrary  is  not  a  practice  likely  to  further 
the  ends  of  justice  (d)* 

Rule  refused. 

(a)  As  to  sabseqoent  acts  eiplaioing  a  previous  contract  to  be  a  part- 
oenbip  oontract,  see  SavUU  v.  Robertson,  4  T.  R.  720 ;  Yowjg  v.  Axtell, 
SH.BU.242. 

(b)  4  Campb.  174.  Cibbt  J.  (r)  M.  &  M.  314. 

(i)  So  in  Kmg  r,  WilUamson  and  Clapton,  3  Stark.  C.  N.  P.  163,  the 
two  «MpmhiBfff  were  charged  with  negligence  in  not  properly  shoring  up  a 
vail,  one  as  owner  of  it,  and  the  other  as  his  workman.  They  appeared  by 
•ttomief  and  coiiDsel,  and  Abbott  C.  J.  suffered  each  counsel  to 
line  tbe  plaintiff's  witnesses  aud  each  to  address  tbe  jury,  though 
ke  finded  tbeir  own  joint  witnesics  to  be  examined  in  chief  by  one  coun- 
irf  flify.    to  obo  Femng  ▼.  2Vefcer>  M.  fc  M.  391;  Mattey  v.  Oayder, 
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183*. 
\^^-^  Jaokbon  against  Jackson. 

A  capias  di-  jT  JJSRVIS  had  obtained  a  rqle  to  set  aside  a  ca- 
shtnfft,  in-  *    p5*s  for  irregularity  in  being  directed  to    the 

^^f^pJJ^^'^f  sheriffs  o{  Middlesex,  citing  Barker  v.  Weedon(a), 
was  set  aside  Nicol  V.  Bot/n  (5).  Butt  showed  cause^  citing  Clutter- 
for  irregulari-    huck  v.Wildman(c\  decided  hetore  the  stat.  2  TT.  4. 

ty  y  for  tne  ■  <  ■ ,  • 

form  being       c.  39. '  came  into  operation,  in  which  the  court  refused 

»totuie*8  P^.  4.  *^  ^^^  ^^^^^  ^^®  service  of  a  writ  of  quo  minus  directed 
c.  39.  schedule  to  the  sherijf  of  London,  saying,  the  two  sheriffs  of 
be  strictly        London  and  Middlesex  make  but  one  officer, 
pursued.  gu^  ^g^  Curiam  (ci)— We  have  held,  that  this  bebg  A 

writ  of  which  a  form  is  prescribed  by  statute,  that  form 
must  be  pursued  (e),  and  we  must  abide  by  the  rec^t 

decisions. 

Rule  absolute. 

(a)  Ante,  Vpl.  IV.  860.       (b)  10  Biug.  S39.       (e)  Ante,  Vol.  II.  «76. 

(d)  Lord  Lyndhurst  C.  B.,  Parke,  AldersoTif  and  Gttmey  Bs. 

(e)  Sec  Py6ui  v  Bryant,  Ante,  Vol.  IV,  994. 


Carr  and  Otfhers,  Astignees  of  Anthony  Clapham  a 
.  Bankrupt,  against  BtrRDtss  and  BRtlMBLt. 

A  trader  and    rpRoVER,  by  the  assignees  o{A.  Clapham  a  bank- 
soap  manufac-    JL  '  '  ^       ^        \  ,  /»  mi      i» 

turer  being  in-         rupt,  for  gopds^  ^cha^^ls,  and  fixtures.     Ine  first 
banbfra  i    "    P"®*  ^*^^'  ^''^^^  '^^  Cf^phom  was  qot  nor  is  a  b^nk'* 

sumoflS,U7^ 

78,  bd,  assigned  to  tbem  his  leasehold  property,  with  all  his  engines,  machines,  &c* 
stock  in  trade  and  effects  opon  the  same^  in  order  to  secure  as  well  monej  then  doe, 
as  money  to  be  thereafter  due  from  him  to  them  on  the  balance  of  his  account.^  The 
bankers  had  a  power  to  sell  the  whole  property  assigned,  including  a  policy  of 
insurance  on  the  life  of  the  trader ;  but  he  was  at  liberty  to  remain  in  poflBessioo  till 
defanit  made  in  payment.  At  the  time  of  executing  the  assignment,  the  trader  was 
possessed  of  other  property  worth  13,006/.  which  was  not  covered'  by  it.  Tb« 
trader  having  become  bankrupt,  his  assi^ees  sued  to  recover  the  property  as« 
signed ;  but  the  jury  found  that  the  deed  was  executed,  not  in  contemplation  of 
bankruptcy,  but  with  intent  to  give  the  defendants  the  menns  of  taking  possession 
of  the  property  in  the  event  of  bankruptcy.  Held,  that  the  assignment  was  good| 
and  dia  not  amount  to  an  act  of  bankruptcy. 
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nipt  according  to  the  true  intent  and  meaning  of  the       1834. 

statute  concerning  bankrupts,  in  manner  and  form  as  in      ^■^n'^ 

the  declaration  alleged.    Issue  thereon.     The  other    ^^  Others 

pleadings  wiU  be  better  placed  in  the  report  of  this      ^  ^' 

case  cm  other  points,  which  were  afterwards  decided  in   and  Aootben 

Hilary  term  1835.    At  the  trial  before  Gurney  B.  at 

the  kat  assizes  for  the  town  and  county  of  Newcastle^ 

o«-7*y»e  the  following  facts  appeared.    Anthony  CUqh 

iam  the  bankrupt  had  traded  in  Newcastle  to  a  large 

extent  as  an  alkali  and  soap  manufacturer,  and  was 

one  of  the  directors  and  trustees  of  the  North  of  Eng* 

land  Joint  Stock  Banking  Company  established  at  Neuh- 

eaUk  in  December  1832,  under  7  Geo.  4.  c.  46.    The 

defendants  were  also  directors  and  trustees  of  the 

hank.    A.  Clapham  transferred  his  banking  account  to 

it,  and  in  July  1833  had  overdrawn  it  to  the  extent  of 

above  13,000/.    Being  applied  to  for  security  by  the 

odier  directors,  a  deed  of  assignment  was  prepared  and 

executed,  bearing  date  July  8, 1833,  and  made  between 

A,  Clapham  of  the  first  part,  •/*.  Backhouse  and  Others 

of  the  second  part,  and  the  defendants  of  the  third 

part;  and  after  reciting  the  title  to  certain  leasehold 

property  of  il.  Clapham^  and  the  incumbrances  thereon^ 

and  also  an  insurance  upon  his  life  of  1000/.,  proceeded 

as  follows : — "  And  whereas  the  said  A.  Clapham  has^ 

in  his  own  name  alone  and  in  the  name  of  A.  Clapham 

aod  Co.,  for  some  time  dealt  with  the  said  North  of 

England  Joint  Stock  Banking  Company ^  and  in  ordet 

to  induce  them   to  continue  their  dealings  with  him^ 

hath  agreed  to  secure,  in  manner  hereinafter  expressed^ 

as  well  such  sum  and  sums  of  money  as  he  the  said 

A.  Ckpham  shall  fbr  the  time  being,  or  at  any  time  ol^ 

times  hereafter,  be  due  from  him  on  the  balance  of  his 

aecouDt  with  the  said  North  of  England  Joint  Stock 

Banking  Company t  of  whatsoever  persons  the  same 

<lul]  for  the  time  being  be  constituted^  as  also  such  sum 
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1834.       and  sums  of  money  as  he  the  said  Anth<m^  Clapiam, 
"^-^^^^      shall  for  the  time  being,  and  at  any  time  or  times  here- 

aod  Otlien     ^^^f  be  indebted  or  liable  to  pay  to  such  buikiog 
^  company  upon  or  in  respect  of  any  bill  of  exchange^ 

andAQOtlier*  &c.  and  whether  the  same  shall  be  actually  due  or  not, 
together  with  interest  at  the  rate  of  &c."  The  parties 
to  the  deed  of  the  second  part  being  the  prior  mort* 
gagees  of  the  leasehold  premises,  then  conveyed  them 
to  the  defendants,  their  executors,  administrators  md 
assigns,  in  trust  for  the  joint  stock  banking  company^ 
subject  to  a  proviso  for  redemption  on  payment  of  the 
sums  of  money  aflLermentioned ;  the  same  parties  and 
A.  Clapham  then  bargained,  sold,  assigned  &c«  to  the 
defendants,  their  executors,  administrators  and  assigns, 
all  and  singular  the  engines,  machines,  vats,  coppers, 
boilers,  and  other  articles  and  things,  and  stock  in 
trade  and  effects  belonging  to  the  said  A.  ClaphoMf 
and  in,  upon,  and  about  the  said  leasehold  premises 
hereinbefore-mentioned,  and  intended  to  be  hereby 
assigned,  or  any  part  thereof.  The  policy  of  instiranoe 
was  then  assigned  in  the  same  manner.  Then  followed 
a  power  of  attomej^  to  the  defendants  to  reeeive  mo- 
nies due  upon  the  poUcy*  A.  Clapham  also  cove- 
nanted to  pay  to  the  trustees  of  the  j  wit  stock  hanking 
company,  on  request,  all  such  sums  of  money  as  he 
should  be  indebted  to  them  in,  whether  the  same 
should  be  actually  due  or  not.  Further,  the  deed  gave 
a  power  of  sale  to  the  defendants,  authorising  them  to 
sell  the  leasehold  premises  and  poUcy  of  insurance^  and 
the  other  premises  thereby  assigned.  It  was  also  pro- 
vided, that  until  default  should  happen  to  be  made  in 
payment  of  the  monies  by  the  deed  agreed  to  be  se- 
cured, it  should  be  lawful  f!^r  A.  Clapham^  his  execu- 
tors, &c.  to  possess  and  enjoy  the  hereditaments  and 
premises  by  the  deed  assigned,  and  to  receive  and  take 
tb^  rwtej  issues^  and  profits  thereofi^  for  his  cmn  aai 
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iiid  benefitt  without  the  lawful  eviction  or  denial  of       1834. 
tke  oorenantors,  their  cestui^  que  trust,  executors,  &c. 


It  was  then  recited  that  A.  Clapham  had  deposited    and  Others 
with  the  defendants  the  lease  of  a  soapery,  and  as-  ^* 

spied  to  them  "  all  the  machines,  vats  &c.  stock  in  and  Another, 
tnde  and  effects  of  the  said  A.  Clapham,  upon  or  about 
the  hst-nentioned  premises,"  At  the  time  the  deed 
boie  date.  A*  Clapham  was  possessed  of  three  ships, 
which  in  the  December  of  the  same  year  he  also  trans- 
tened  to  the  joint  stock  banking  company,  as  a  se- 
cozity  tot  a  furtl^r  loan  of  13,000^  On  8th  January 
1834  the  defendants  tods:  possession  of  the  premises 
under  the  asngnment,  and  on  9th  January  A.  Clapham 
executed  an  assignment  for  tiie  benefit  of  his  oreditorst 
On  the  11th  a  fiat  was  issued,  and  A.  Clapham  was 
duly  declared  a  bankrupt.  The  plaintiffs  relied  on 
this  assignment  at  the  trial  as  an  act  of  bankruptcy. 
The  jury,  in  answer  ta  questions  put  to  them  by  Gur- 
JUjf  Bb.  toend,  fiiwt,  that  the  deed  was  executed  not  in 
ooBlemplation  of  kisolvency  or  bankruptcy,  but  with 
iatent  to  giwe  the  defaidants  the  means  of  taking  pos- 
sesion of  the  property  in  the  event  of  bankruptcy. 
The  learned  boron  then  put  this  question  to  them — 
Whedier  the  possession  taken  by  them  on  8th  January 
was  bon&  fide  ?  i.  e.  whether  they  took  possessicm  with 
intent  to  keeip  it?  To  which  it  was  answered,  that  they 
took  no  possession* 

For  the  defendants  it  was  urged,  that  at  all  eveirt^ 
the  fixtures  passed  to  them  under  the  deed.  Verdict 
for  the  plaintiffs  for  18,8892.  12s.  3d.  the  amount  of  the 
goods  and  chattels,  with  leave  to  move  to  increase 
thein,  by  adding  to  the  yerdictthe  sum  of  4254/.  IZs.  Sd., 
being  the  value  of  the  fixtures  on  the  premises. 

F»  PoOoek  moved  accordingly.  The  deed  by  which 
Anthony  ClapAam's-  whole  property  iiraa  assigned  to 
^  defendant^i  yrith  intent  to  give  them  the  means  of 
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1834.       taking  possession  of  his  properly,  in  case  of  his  bank- 
^^^^/^^      ruptey,  was  a  fraud  on  his  other  creditors,  and  of  itself 

and  Others    ^°  ^^^  ^^  bankruptcy.    Then  not  even  the  fixtures 
V*  passed  to  the  defendants,  who,  as  parties  to  the  deed, 

and  Another.  ^^^^  cognizant  of  the  act  of  bankruptcy  thereby 
coinmitbd,  6  Geo.  4.  c.  16.  s.  T^S.  '  I'he  bankrupt  kept 
possession  of  all  his  property  till  tHe  commission  of 
another  act  of  bankruptcy,  but  no  trader  can  so  deal 
with  his  pro|>erty,  by  an  assignment  to  a  particular 
creditor,  as  to  put  it  in  his  power  at  any  time  to' hinder 
the  trader  from  carrying  on  his  business  at  any  ti&ie, 
by  acting  on  the  power  of  sale  contained  in  the  deed  of 
transfer,  and  seizing  his  utensils,  stock  in  trade  &c. 
Here,  after  he  bad  executed  the  deed,  Clapham  in  fact 
carried  on  the  business,  not  for  his  own  but  for  the  de-* 
feu^nts' benefit. 

Lord  Lyndhurst  C.  B.--Supp6se  nothing  to  be 
previously  due  from  a  trader  to  parties  about  to  advance 
him  money,  a  mortgage  to  them  of  his  whole  efiects 
would  be  valid,  the  effect  of  such  transfer  being  only  the 
substitution  of  one  sort  of  property  for  another,  yizi 
money  for  goods  (a).  Here,  however,  the  assignment 
of  8th  July  was  executed  with  a  view  to  cover  future 
advances  of  money,  as  well  as  to  pay  off  a  former  debt^ 
and  the  jury  have  found,  that  it  was  not  made  in  con- 
templation of  bankruptcy ;  nor  was  it  a  transfer  of  th^ 
tr^er^s  Ivhole  prcppertj^;  for  at  the  time  it  was  taken 
as  a  security^  he  had  other  property  in  ships  of  a  yaki^ 

n^I^  equal  to  the  advances  previously  made. 

.  1  ■ .'  ■  ■   ■ '      '     '       ■  ,  f 

Farke  B.-rBefore  this  assignment  could  be  h^ld  td 

(ft)  So  a  falf  of  Ihe  whole  of  an  emhamused  trader's  goods  is  not  in 
.aw.  Hfimttfft  \^Uim%^^ T.]^* 67rj  per.Lord Km^  P'.Jf.  *^.)P^|??^r  ^* 


'.  >•    ? 


«M 
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ooDStitate  an  act  of  bankruptcy^  it  should  have  been       1834, 
diowntbat  Clapham  had  no  other  property  besides      ^^^'^^^ 
diat  transferredj  or  sq  little  other  property  that  by    and  Others 
Aat  assignment  be  had  put  the  carrying  on  the  bu-      ^  ^' 
aness  out  of  his  own  power.    But  no  such  case  was  and  Another, 
here  made  out.    In  a  case  before  my  brother  Alderson 
at  Wincke$ierf  a  carter  had  assigned  bis  cart  and 
horses,  which  formed  his  whole  stock  in  trade :  and 
ifier  argument,  the  court  heldj  that  that  assignment 
could  ouly  operate  fts  an  act  of  bankruptcy,  where  it 
V8s  such  as  to  produce  insolvency. 

Albkrsoh  B. — The  verdict  ought  not  to  be  dis- 
torbed :  ClapKam  remamed  pos^ssed  of  property  equal 
in  amount  to  those  advances  to  him  which  this  security 
was  intended  to  cover.  He  had  sufficient  to  purchase 
stock  in  trade  &c.>  and  was  not  prevented  from  carry- 
ing on  bia  trade ;  so  that  the  assignment  was  not  an  act 
of  bankruptcy. 


GuRNEY  B.  concurred. 


Rule  refused. 


ANsfiLL  o^rain^e,  Smith. 

ASSUMPSIT  for  goods  sold  and  delivered  to  the  Indebitani» 
defendant,  and  on  an  account  stated^  with  promises  JJ^^JJ^g^g  to" 
to  pay  on  request^  concluding  as  usual,  that  the  de-  pay  ou  request, 
feidant  had  disregarded  his  prombes,  and  had  not  pact,' that  de- 
paid  any  of  the  said  monies,  or  any  part  thereof.    Plea:  ^"^^^j^^e^^nj 

in  the  same 
plea  fifw^ff^iffipftit.  to  the  residue;  the  whole  concluding    to  the  country.--* Held, 
M  spedil  deroniTer,  that  the  plea  was  bad,  for  not  concluding  with  a  verification. 
SeMe,  the  dIm  was  dooble,  and  that  its  sabject-matter  should  have  been  divided 
ioto  two  Djeas;  the  first' cottdodiog  with  a  verificattoo,  the  last  to  the  couatry. 
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as  to  fourteen  shillings^  parcel  of  the  monies  in  the 
declaration  mentioned.,  defendant  says^  that  hefore  the 
commencement  of  this  suit  he  paid  the  same  to  the 
plaintiff;  and  as  to  the  residue  of  the  said  monies,  that 
he  did  not  promise  as  in  the  declaration  mentioned ; 
concluding  to  the  country.  Demurrer,  showing  for 
special  causes  that  the  plea  is  double,  and  contains  a 
two-fold  answer  to  the  said  declaration;  and  also  that 
the  said  plaintiff  cannot  take  or  offer  any  certain  issue 
upon  the  said  plea,  and  also  that  so  much  of  the  sud 
plea  as  relates  to  the  payment  of  the  said  sum  of  lifS. 
parcel  &c«  ought  to  have  concluded  with  a  verification 
and  not  to  the  country. 


Dundas  in  support  of  the  demurrer.  The  first 
allegation  in  the  plea  is  of  new  matter,  and  should 
have  concluded  with  a  verification  as  well  before  as 
since  the  new  rules.  The  payment  might  have  been 
made  before  the  commencement  of  the  suit;  and  yet 
after  the  cause  of  action  accrued  by  breach  of  the 
contract. 

Mansel  in  support  of  the  plea.  The  plea  is  good, 
being  simply  a  traverse  of  a  material  fact  affirmed  in  the 
declaration.  The  declaration  alleges  in  the  negative, 
that  the  defendant  did  not  pay  the  sum  therein  men- 
tioned; whereas  the  plea  states  that  he  did.  As  that  is 
a  complete  joinder  of  issue,  the  whole  plea  ought  to 
conclude  to  the  country.  He  cited  Haydon  v.  Thomp-* 
son  (a). 

Parke  B. — The  declaration  states  that  the  defend- 
ant did  not  pay  on  request.  Now  it  is  quite  consistent 
with  the  terms  of  this  plea,  that  the  defendant  did  not 


(a)  i  Adol.  &  £11.  210.    See  2  T.  U.  439j  and  ante.  Vol.  IV.  1017. 
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make  the  payment  till  after  request.     A  plea  of  pay-        18S4. 

ment,  when  so  pleaded,  ought  to  conclude  with  a  veri-  ^""^""^ 

fiction.  ^!'" 

Leare  to  amend  on  payment  of  costs. 


Simpson  agaitut  Pickbring  and  Others. 

nPRESPASS  for  breaking  and  entering  plaintiff's  Pi«csdkiMiv. 

close,  and  for  pulling  down  a  house  there  situate.  i^,«oa«^|«d 

'^        ^  a  dots  to 


Second  count,  de  bonis  asportatis.     Plea:    liberum  SmMom^wIm 
teoementum  in  Peacock,  as  whose  servants  the  defend-  .^    *  *'®"** 

Uiereoii,  coo* 

aoti  justified.    The  plaintiff  in  his  replication  denied  vtytd  ita^n 


PeacocVs  title.     The  following  appeared  to  be  the  ^iio!^^^' 
bets,  as  proved  at  the  trial  at  the  last  Lancashire  ^ovrn  ths 
tiiises  held  before   Cumey  B.     The  plaintiff  had  then  moit* 
bought  five  sheep  gates  and  the  locus  in  quo  from  S*^^  the  pro- 

«%  perty  to  Pen» 

Piacoci,  and  built  the  house  on  the  latter.     The  de-  cock  as  a  oe- 
fendants  then  produced  a  later  deed,  by  which  Peacock  ^"^*7  ^'^^  ^* 
assumed  to  convey  to  the  defendant  Pickering,  among  money.  SUnjh 
other  closes,  that  in  question,  but  expressly  excepted  g^pl^feer- 
it  from  the  covenant  for  good  title.     Pickering  had  •"/?  *"'  t*"**- 
oever  paid  for  the  land  in  question,  but  had  mortgaged  close,  Held 
it  to  the  seller  for  the  amount  due.     Peacock  being  that  as  only  a 

possibuity  ap* 

called  for  the  defendant  to  sustain  the  plea,  by  proving  peared  that 
his  seisin  in  fee,  was  rejected  by  the  learned  judge  as  ^^"^^ \^-} 
incompetent,  on  the  ground  that  his  testimony  went  terested,  he 
to  protect  his  own  title  as  mortgagee  of  Pickering.  J^nt^iiiTtncsir 

Verdict  for  plaintiff.     A  rule  for  a  new  trial  was  ob-  f«r  ihe  defend* 

ant. 
tained  in  this  term  by  Cresswelly  on  the  ground  of  an 

uoproper  rejection   of  evidence.      He  cited   Nowellf 

Ez^cutor,  V.  Davis{fl)f  PauUv.  Brown (b). 

(*)  iBm.  Sl  Adol.  868.  (h)  6  Eip.  94. 
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Wiffhtman  (F.  Pollock  with  him)  showed  cause,  and 
after  stating  the  above  facts  said,  that  Peacock  had  m» 
it  were  taken  back  the  close  he  had  conveyed  to 
plaintiff.  [Parke  B.  How  can  the  result  of  this  action 
confirm  or  affect  Peacock's  title  to  the  close  in  ques* 
tion  ?  The  record  of  the  verdict  in  this  action  cannot 
be  used  against  him.  He  is  entitled  to  the  property 
under  the  mortgage,  though  the  plaintiff  has  recovered 
damages  for  the  trespass.]  The  defendants  called 
Peacock  to  prove  their  plea,  in  contradiction  to  his  own 
deed.  [Parke  B.  That  is  another  point.]  They 
called  him  to  support  the  right  of  disencumbering  the 
close  which  they  set  up.  Peacock's  seisin  is  in  issue, 
and  if  defendants  had  had  a  verdict,  it  would  have 
affirmed  his  sebin,  and  might  be  used  by  him  in  proof 
of  his  title  against  the  plaintiff.  [ParkeB.  That  is  the 
point  for  us  to  decide.  It  was  immaterial  to  the  mort* 
gagee  whether  or  not  the  plaintiff  recovered  damages. 
The  land  was  already  disencumbered  of  the  house.] 
The  whole  defence  is  in  right  of  Peacock^  who  is  the 
person  substantially  interested,  the  action  being  de» 
fended  solely  in  right  of  his  seisin  in  fee.  Suppose 
the  plaintiff  Simpson  to  be  dispossessed  by  Peacock 
and  to  sue  him  in  ejectment,  then  Peacock  being  iden* 
tified  in  interest  and  privy  in  estate  with  the  defendant 
Pickering,  might  give  this  verdict  in  evidence  against 
the  plaintiff;  Kinnersley  v.  William  Orpe  (a).  That 
was  an  action  of  debt  for  a  penalty,  for  killing  fish  in 
the  plaintiff's  fishery.  The  defendant  justified  under 
Cotton,  who  had  a  claim  to  it.  The  defendant  put  in 
evidence  a  verdict  for  the  plaintift*  in  a  former  action 
against  Tkamae  Orpe  for  a  like  trespass,  where  the 
justification  had  been  the  same.  Perryn  B.  held  it 
admissible  in  evidence,  both  Orpee  having  acted  under 


(•)  Dougl.  517. 
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ibt  m&ontj  o{  Cotton^  under  whom  Thomas  had  jus- 
tified in  the  first  actioDi  and  who  was  the  real  defend- 
ant in  both  causes  (a).  The  difference  in  the  names 
of  the  defendants  was  considered  immaterial.  [Parie 
B.  That  would  be  so  if  the  parties  were  substantially 
the  same,  viz.  if  one  party  defended  both  actions.] 
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Cnttwell  and  Knowles  contrk,  were  stopped  by  the 
court 


Pame  B. — ^The  objections  to  the  competency  of 
Peacock  SiB  a  witness  for  the  defendants  are,  first,  that 
he  vas  interested  in  the  result  of  the  action,   and 
•ttondly,  that  if  a  verdict  was  found  for  the  defend- 
wt8,  the  record  might  be  given  in  evidence  for  him 
on  a  future  occasion.    As  to  the  first,  the  result  of  this 
Mtion  is  clearly  immaterial  to  the  witness,  for  his  mort- 
gage aeourity  would  be  unaffected  by  it,  the  house 
bring  been  previously  pulled  down.     He  has  no  legal 
Mteiestin  the  event.    In  support, of  the  second  objec- 
tion Kitmersky  v.  Orpe  was  cited.    That  case  how- 
^^  only  applies  where  the  parties  are  substantially 
the  same,  which  does  not  appear  to  be  the  case  here. 
^  to  the  argument,  that  Peacock  came  to  cut  down 
the  effect  of  his  own  conveyance  to  the  plaintiff*,  that 
^vcomstance  would  not  affect  his  competency,  but 
oolf  his  credit. 

BoLLAKD  B.— I  concur.  The  case  cited  does  not 
nile  the  present. 

(«)  The  real  qneitioii  in  Kinnenky  v.  Orpe  bos  not  whctlicr  there  could 
«  m  fSo|»pel,  bot  whether  the  former  record  in  the  action  of  trespass  was 
■t  iB  adioiuible  io  eridcnce  in  the  subsequent  action  for  penalties  for  fish- 
"fonder 5  Geo,  3.  c.  14.,  against  the  defendant,  who  was  no  party  to  tlic 
^'^^  •ction.  See  per  Lord  EUenborough,  Outram  ▼.  Moretcood,  3  East, 
^  See  aim  Dgrtmguth  ▼.  Roberti,  16  East,  S34w  « 

Tot,  V.  L 
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Alderson  B. — As  Ktnnersley  v.  WiUiam  Orpe 
turned  on  the  fact,  that  Dr.  Cotton,  under  whom  the 
defendant  justified,  was  the  real  party  in  the  former 
cause  against  Thomas  Orpe,  it  only  shows  that  where 
the  parties  are  really  the  same,  a  verdict  may  be  given 
in  evidence.  Now  all  that  appears  in  this  case  isi  that 
Peacock  may  possibly  be  the  party  interested. 


QuRNEY  B.  concurred. 


Rule  absolute. 


It  19  not  saffi- 
cient  cause  to 
show  against 
judgment  as 
in  case  of 
nonsuit,  that 
the  plaintiff, 
from  poverty, 
has  neglected 
to  furnish  his 
attorney  with 
money  to  car- 
ry on  the  suit. 


Cleasby  against  Poole, 

^AUSE  was  shown  on  11  November  against  a  rule 
fox  judgment  as  in  case  of  nonsuit,  that  the  jdbin- 
tiff  had  not  proceeded  to  trial  in  consequence  of  his 
poverty,  and  failing  accordingly  to  perform  his  promiae 
to  furnish  his  attorney  with  money  to  carry  on  the  suit, 
a  peremptory  undertaking  was  offered* 

Parke  B. — 'Hiis  excuse  goes  further  than  any 
inBtance  I  know.  The  courts  have  never  extended 
their  discretbn  so  far. 


However,  the  Court  finally  allowed  the  rule  to  stand 
over  tin  the  17th,  when  a  more  reasonable  excuse 
being  given,  the  rule  was  discharged  on  giving  a  pe- 
remptory undertaking.  Udall  for,  Comyn  against  the 
rule. 
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18S4. 
M^CoRMicK  against  Melton.  v^/^ 

T\EBT  on  jadgment     Plea,  that  the  plaintiff  sued  A  recital  of 
<mt  a  ca.  sa.  upon  the  said  judgment,  under  which  f^^^  |"  ^ , 
the  defendant  was  arrested  arid  detained  in  execution,  is  not  evidence 
fa.    RcpHcatioil,   that  afterwards,    and  whilst   the  ^aSiithe" 
pkiotiff  was  kept  and  detained  in  custody,  under  and  truth  of  them 
by  Tirtue  of  the  said  writ  of  ca*  sa.  to  wit,  on  &c.,  the  to  a  pleading 
defendant  appUed  to  and  obtained  a  certain  order  of  the  '^  ,^"!^*^  ^'"® 

„        .  order  18  set  out. 

Hon.  Sir  /.  A.  Park  &c.,  whereby  it  was  ordered  by    Final  process 
the  said  Sir ./:  A.  P.  that  the  defendant  should  be  dis-  ?^'  "".^^./'''f 

irregulantyisa 

charged  out  of  the  said  custody  of  the  said  sheriff  as  to  mere  nullity 
the  said  action,  for  an  irregularity,  to  wit,  an  inregu-  j^at  the  taSng 
Itritj  then  alleged  by  the  defendant  to  have  taken  ^^^  defendant 

i.  ^i*i.«  X    f  !•  under  it  is  no 

pltee  m  respect  of  his  having  been  before  taken  m  exe-  satisfaction  of 
cntion  in  the  said  action,  and  discharged  for  irregu-  ^^^  judgment, 
iuity;  and  which  said  order  of  the  said  Sir  J.  A.  P. 
vitaiid  fa  as  foHows,  that  is  to  say,  ^  Upon  hearing 
the  coantel  and  attomies  or  agents  of  both  parties,  I 
do  order  that  the  defendant  be  discharged  out  of  the 
costody  of  the  sheriff  of  Middlesex^  as  to  this  action, 
&r  irregularity,  he  having  formerly  been  taken  in  execu" 
HoH  in  this  cause  and  discharged,  defendant  under- 
taking not  to 'bring  any  action.  Dated  &c/'    And  the 
pbdntiff  aver^  that  the  defendant  was  then  accordingly, 
ID  pursuance  of  the  said  order,  discharged  out  of  the 
custody  aforesaid,  and  from  the  said  execution,  under 
ud  by  riitue  of  the  said  writ,  for  an  irregularity  in 
respect  of  the  said  writ,  and  for  no  other  cause  what- 
ever.   Special  demurrer  showing  for  cause  that  the  re- 
location did  not  show  that  the  execution  was  not  a 
tttis&ctbn  of  the  judgment  on  which  the  action  is 
brought. 

MiUer  in  support  of  the  demurrer.    The  question 
is,  whether  the  taking  the  defendant's  body,  under  the 

l2 
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second  writ^  did  not  satisfy  the  judgment.  The  replica- 
tion shows  the  defendant  to  have  been  previously  taken 
in, executipn  under  a  ca.  sa*  and  discharged;  but  sup- 
ppfiqg  U  .pot  to  show:  that  another  writ  of  ca.  sa.  existed, 
i^  is  bad;  for  the  pla^nt^ff  must  be  taken  to  acquiesce  in 
fbe  termf  imposed  b;^  the  order  for  his  bene6t,  vis. 
\ha.t  the  defen^&nt  should  undertake  not  to  bring  any 
^tion.  Then  if  be  consented  to  the  defendant's  dis- 
f:h9Lrge  on  those  terms,  he  cannot  take  him  again  in 
execution. 

Piatt  in  support  of  the  replication  was  stopped. 

.  Lord  Lyndhurst  ,C.  £u — A^  ^at  we  are  informed  by 
this  record  i^  that  a  wnt  of  ca.  sa.  issued^  which  was 
set  a^ide  by  a  |i^ge  at  chambers  for  irregularity,  after 
the  defendant  had  been  taken  in  execution  upon  it. 
We  only  Ifuow  of  the  writ  which  was  set  aside;  that 
was^Or.  nullity,  and  did  not  satisfy  the  judgment.  The 
latter  point. takeo  has. no  application  to  the  question 
on  this  demurrer. 


Parke  6. — The  replication  sets  out  an  order  of  a 
judge  for  settmg  aside  a  ca.  sa.  That  order  recites, 
that  the  defendant  had  been  formerly  taken  in  execu* 


tion  in  the  cause  and  disfcharged.  But  the  mere  re- 
cital in  the  order  does  not  make  it  evidence  of  those 
facts.  They  might  have  been  alleged  in  pleading,  so 
as  to  raise  the  question  whether  they  afforded  an  an* 
swer  or  not;  but  the  judged  order  annulled  this  writ, 
making  it  mere  waste  paper.  Nor  is  there  any  aUega- 
tion  on  the  record  that  there  ever  was  another.  Then 
It  does  not  appear  on  the  record  that  there  has  been 
any  taking  in  execution,  so  as  to  satisfy  this  judgment. 

Judgment  for  the  plaintiff  (a). 

(a)  It  was  said  that  the  other  writ  ihoold  htTe  been  rejoined^  Irat 
Parhe  B.  diiiented,  saying,  that  probably  the  two  writs  were  not  letnm- 
able  at  the  same  tiine. 
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BuTTK&woRTH  again$t  Cblaj^tkzb.  .         ^"^-"^ 

ISSUE  had  1)eeh  joined  in  a  country  cause  in  the  where  in  a 

Tacation  after  last  term.    A  wi-it  of  trial  befbire  the  ^°"«?P  ?^*?*? 
soeiiff  was  issued  by  order  of  a  judge,  pursuant  to  3 '  &  has  issued, 
♦  IT.  4.  c.  48.  8.  \i.,  after  whiclii  and  before  the  present  §*&  4^w^.4. 
tenn,  two  courts  were  held  by  the  sberifl^  at  eithei'  of  c.  4«.  s.  i?^ 
which  the  cause  might  have  been  brought  to  trial. '  It  has  the  same 
was  not,  however,  tried  liUither,  nor  was  notice  of  trial  ^'™*°  ^^  j° 

'  as  if  DO  such 

given.  order  for  trial 

before  the  she- 

'         '    ■  !.  t  ......    ,v  .^  riffhadbecii 

Akxander  obtained  a  rule  for  judgment  as  in  case  made, 
of  nonsuit,  citing  JSifuttinsY.  Bishopp(a),  to 'show  that 
s  de&ult  to  try  at  two  sheriffs'  courts,  after  the  issuiifg 
of  the  writ  of  trial,  is  iequal  to  a  default  at  two'  assises. 

SawUnton  showed  cause. '  No  d^ftult  in  proceeding 
to  trial  has  taken  plAcef,*  lis  do  noHci  ^  trial  ha»  been 
giren.    The  motion  is,  therefore,  pirematcrre. 

Paeke  B. — Defendants  are  seldom  benefitted  by 

fixrcing  on  the  trial  of  a  cause  in.  the  manner  liere  at- 

tempted ;  mdeed  in  the  majority  of  cases  they  are 

injured  by  so  doing.    Nothing  appears  in  tnis  case 

which  should  induce  us,  in  the  exercise  of  our  dbcre- 

tion,  to  shorten  the  time  within  whicli,  according  to 

the  old  practice,  a  country  cause  must  be  brouglit  to 

trial    Had  the  plaintiff  waived  that  practice  by  giving 

nodce  of  trial  at  a  particular  sheriff's  court,  the  case 

tould  haVe  been  different ;  for  he  must  then  have  pro- 

ceeded  to  trial  pursuant  to  his  notice  and  according  to 

the  practice  of  the  court.    Biit  as  no  notice  of  trial  was 

here  given,  this  motion  should  not  have  been  made  till 

^fier  the  ueCoud  aBsizes  had  passed  without  a  trial  be- 

<«)  9  Donl.  p.  c.  5t7. 
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fore  the  sheriff,  pursuant  to  the  writ.    It  may  be  fit 

for  us  to  consider  whether,  after  a  writ  of  trial  has 

issued  in  a  country  cause,  it  should  not  be  placed  in  the 

situation  of  a  town  cause,  as  far  as  regards  the  time  of 

proceeding  in  it. 

Rule  discharged  (d). 

(a)  This  case  wai  referred  to  and  acted  on  bj^  the  court  on  28  April  1835^ 
in  a  similar  case. 


AVhcre  an 
arbitrator  is  a 
member  of  the 
profession  of 
the  law,  the 
Court  will  not 
on  that  ground 
examine  into 
a  supposed 
defect  in  his 
decision  on  a 
point  of  law, 
unless  appa- 
rent on  the 
face  of  the  re* 
cord;  and 
there  is  no 
distinction  in 
this  respect 
between  legal 
and  other  ar- 
bitrators. 
"Where  all  the 
costs,  as  well 
of  an  action 
as  of  the  refei^ 
ence  and 
award,  are  to 
abide  the 
event,  they 
need  not  be 
mentioned  in 
the  award. 


Jupp  and  Others  against  Grayson. 
Grayson  against  Jupp  and  Others. 

nPHESE  cross  actions,  as  well  as  all  matters.in  differ^ 
ence  between  the  parties  to  thenii  were  referred  by 
ajudge's  order  to  the  arbitrament  of  two  persons,  who 
were  in  no  department  of  the  legal  profession.  Tbey 
had  power  to  name  an  umpire,  but  the  costs,  as  well  of 
the  actions  as  of  the  reference  and  award,  were  to 
abide  the  event.  An  umpire  (not  being  a  professional 
man)  was  named,  who  awarded  in  the  first  action  that 
a  particular  sum  should  be  paid  by  the  defendant  Grap*^ 
son  to  the  plaintiffs,  to  be  by  them  accepted  in  full  sa"* 
tisfaction  of  all  matters  in  difierence  between  them  and 
Grayson  at  the  time  of  referring  the  causes.  In  the 
second  action  he  awarded  that  the  plaintiff  had  sus- 
tained certain  damages,  which  he  ordered  to  be  paid  by 
the  defendants  to  him. 

Mansel  moved  to  set  aside  the  award.  First,  the 
award  is  not  formal,  the  adjudication  being  not  as  to 
costs,  but  damages  only.  Next,  it  was  urged  before 
the  umpire,  that  as  one  of  the  plaintiffs  in  the  first 
action  was  not  a  partner  with  the  rest,  the  defendant 
was  not,  in  point  of  law,  liable  in  that  action;  nor  does 
it  make  any  difference  that  this  objection  does  not  ap- 
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gents,"  or  unprofessional  persons.  ^-^^ 

Jupp 
and  Others 

Lord  LTHimuRST  C.  B.~Tbe  last  objection,  though  v. 

io  point  of  law,  arose  on  the  merits,  and  was  taken 
before  the  mnpire^  who  has  decided  upon  it.  It  must 
tberefore  fiul;  for  I  recognize  no  distinction  in  this 
respect,  between  awards  made  by  persons  belonging  to 
the  legal  profession  and  others. 

Parke  B. — Though  it  has  been  laid  down  in  some 
cases  that  the  courts  will  not  interfere  where  a  legal 
arUtator  has  decided  on  matters  of  law  brought  before 
him,  I  know  no  decision  that  the  contrary  rule  prevails 
k  the  case  of  an  arbitrator  not  learned  in  the  law.  Nor 
can  I  see  any  reason  for  suoh  a  distinctioil.  The  other 
objection  also  fiuls,  for  the  arbitrators  had  no  power 
oter  the  costs. 

Ali>e&8ov  B* — In  the  course  of  last  term  a  distinction 
in  diis  respect  between  professional  and  other  arbitrators 
VIS  set  up,  and  my  mind  was  then  impressed  with  the 
opinion  that  it  had  been  recognised  by  the  decisions: 
but  I  haTe  finoe  considiered  the  subject,  and  am  of 
opimoD  that  there  is  no  ground  for  any  such  distinc- 
tion. The  arbitrator,  whoerer  he  may  be,  is  fixed  on 
by  the  parties  as  judge  of  all  matters  of  law  or  fact 
which  may  arise  between  them,  and  though  not  in  the 
pwAisiuii  of  the  law,  he  is  no  less  a  judge  between 
liieaiy  bjr  whose  decisions  tibey  must  abide* 

Gnxxr  B.  ooneurred* 

Rule  refused  cm  both  points  {a). 

(«}  h  4dim  9.  Fmmi^n  in  tlut  tem,  SOih  ^tfiMMto*.  the  ooort  again 

on  thflir  teMwiln  the  principal  case. 
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1834. 

'  Bradbury  and  Others^  Assignees  of  Leather  a 

•  Bankrupt,  against  Anderton. 

After  L.  a         A  SSUMPSIT.      The  first  set  of  counts  was  by 

trader  had  -^A.     -  ,   .     ,^  .  „  j  u  j 

committed  a  "^^  plamtins   as   assignees,  for  goods  sold   and 

secret  act  of  delivered,  work  and  labour,  money  paid,  lent,  and  had 

M.  &  Co.  his  ^nd  received,  interest,  and  on  an  account  stated  before 

creditors,  ^\^q  bankruptcy  of  Leather,  laying  the  promises  to  him, 

knowing  uim  *      •'  '      j     o  r 

to  be  embar-    and  averring  non-payment  to  him  before  his  bank- 

Mm^for^T  -  ^"P*cy>  ^"d  ^o  l"s  assignees  since.  A  second  set  of 
ment.  JL.  said  counts  was  for  goods  sold  and  delivered  by  the  plain- 
money,  but  ^^^  ^^  assignees,  for  interest  due  to  them,  and  on  an 
that  if  they  account  stated  with  them.     Plea:  non  assumpsit,  with 

could  get  a  ...  .,  ...,., 

customer  for  notice  to  dispute  the  trading,  the  petitiomng  creditor  s 
ihouMbV*"^^  debt,  and  act  of  bankruptcy.  The  action  was  com- 
paid.  M,  &  mcuced  before  the  new  rules  of  pleading  came  into 
ly^'pmTuTe?  operation.  At  the  trial  before  Gumey  B.  at  the 
the  defendant  last  Lancashire  assizes,  it  appeared  that  the  bank- 
of 'their  own  ^"P^  ^^^^  been  a  dealer  in  fustian  at  Newton,  and 
ofL^N^*^^'  on  12th  December  1833,  owed  Moss  k  Co.  the  sum 
money  passed  of  llOZ.  \2s.  His  affairs  being  then  embarrassed, 
or"toi/*&Co'  -^^^^'^  ^on,  by  direction  of  his  father,  pressed  for 
but  A.  gave  payment  of  that  sum  as  due  to  Moss  &  Co.  Leather 
ditouaccouiu'  ^^plied,  that  he  had  no  money,  but  would  pay  the  debt 
This  trans-       if  they  would  get  a  customer  for  his  goods.    On  5a- 

action  was 
communi- 
cated to  L,,  and  a  receipt  was  given  him  by  ^/.8cCo.  signed  by  them,  specifyiog  it 
to  be  "  by  payment  of  defendant  ji,  agreeably  to  his  order,  balancing  their  aooooot 
with  him."  A  fiat  having  issued  against  L,  his  assignees  sued  A.  in  assumpsit  for 
the  price  of  the  goods  sold  to  him.  Held,  first,  that  if  the  appropriation  of  the  price 
to  M,  &  Co.  was  parcel  of  the  contract  between  A,  and  L.,  and  by  its  terms  irre- 
vocable, the  action  should  have  been  trover;  for  by  waiving  the  tort  and  affirming  the 
contract,  the  assignees  adopted  it  in  all  its  parts,  though  a  further  question  would 
arise,  whether  the  payment  relied  oa  by  A,  the  deftuidant,  as  made  in  pursuance  of 
the  contract,  was  a  payment  protected  by  6  G.  4.  c.  16.  s.  82.  Secondly,  that  if 
the  payment  by  A,  the  defendant  to  M,  &  Co.  was  not  stipulated  for  in  the  origi. 
nal  contract,  but  was  merely  directed  afterwards  by  L.,  and  had  not  been  acted  on, 
that  direction  was  revocable  by  him  before  his  bankruptcyi  or  by  hb  astignect  after 
that  event,  and  the  plaintifis  were  entitled  to  recover. 


IK  THB  Fifth  Yjbar  of  WILLIAM  IV. 


158 


turday  the  14th  the  defendant,  at  the  instance  of  Moss 
&  Co.  who  were  indebted  to  him,  selected  goods  from 
Leatier^s  stock  to  the  amount  of  13U.    They  were 
inToiced  and  deliTered  to  him  on  Monday  the  16th. 
On  ISiesday  the  17th  young  Moss  told  Leather  what 
bad  been  arranged  between  the  defendant  and  Moss 
&  Co.  and  asked  if  the  latter  had  settled  with  the 
defendant.    On  the  same  day  Moss  &  Co.  gave  the 
bOowing  receipt,  signed  by  them  to  Leather ;— ''  Re- 
eehred  from  Mr.  J.  Leather  by  payment  of  Mr.  John 
Anderton,  agreeably  to  his  order,  1102.  12s.,  balancing 
an  account  with  him^"    No  money  was  in  fact  paid  by 
defendant  to  Moss  &  Co.,  but  they  were  credited  in 
accoont  with  him.     Leather  committed  an  act  of  bank- 
niptcy  on  30di  November,  and  a  fiat  issued  against 
him  on  Slst  December.    Moss  &  Co.  defended  the 
action  and  indemnified  the  defendant.    The  defend- 
ant's  counsel  contended,  that  as  the  assignees  had 
affinned  the  bankrupt's  contract,  by  suing  in  assump- 
nt,  the  defendant  was  discharged  by  his  giving  credit 
on  accotmt  to  Moss  &  Co.  at  request  of  Leather ^ 
which  was  equivalent  to  payment  for  the  goods;  and 
secondly,  that  if  the  transaction  was  a  fraudulent  pre- 
ference of  Moss  &  Co.  trover  was  the  proper  remedy. 
The  learned  baron  overruled  the  objections,  without 
gifing  leave  to  move  to  enter  a  nonsuit,  and  the  plain- 
tiffs had  a  verdict.    A  rule  to  show  cause  why  the 
▼erdict  should  not  be  set  aside,  and  a  new  trial  had^ 
V8S  obtained  in  this  term. 


1834. 

Bbadburt 
lad  Others 

V. 
ANBXSTOir. 


F.  PoUoek  and  Alexander  now  showed  cause.  This 
action  is  maintainable  by  the  assignees,  either  in  right 
<xf  the  bankrupt  or  in  their  own.  First,  they  are  enti- 
tled to  recover  in  right  of  the  bankrupt,  for  had  he  not 
l^ccome  so  be  might  have  sued  on  the  defendant's 
^loatnct  with  him  to  pay  for  tibe  goods  sold,  for  the 
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18S4w 


AnillKftll. 


ifefisDdaiil^a  passing  tiie  money  in  aecount  to  tbe  ciedit 
9£  M<M  &  Cn.  was  npt  a  payment  by  them  to  him,  so 
a«  to  prevent  the  title  of  the  assignees  ftom  acennng; 
Cbff  y.  Prmiiwe(a).  The  iperdiet  proceeded  on  the 
jury's  belief  that  the  >whole  trmqsacdonwas  fraudtdent. 
The  direction  to  pay  lfo§$  &  Co.  was  a  mere  ordmr, 
which  the  asngnees  after  the  bankruptcy  had  tfie  same 
Fight  to  re^Toke  as  die  bankrupt  had  before  that  erent, 
£at  it  bad  never  been  acted  upon.  Suppose  a  trader 
to  sell  goods  to  A,,  directing  bim  to  pay  tbe  purchaae 
money  to  B.,  a  creditor  of  the  trader,  then  if  an  act  of 
bankruptcy  intervenes  before  the  money  is  actually 
paid,  wmiM  not  tbe  assignees  have  a  right  to  revfdte 
tbe  authority  and  itop  the  payment  to  B^  and  to  cfaam 
it  for  tbemselveB  oa  bdialf  of  tbe  creditovst  They 
might  tlien  affirm  tbe  contract  and  sue  in  indebttatas 
assnnqnit  for  goods  sold;  In  GUmati  v.  Min^t  (b),  a 
party  keeping  am  aoconnt  with  the  defendants  vrho 
wfre  fMnlcers,  gave  them  an  order  requesting  them  to 
bold  400f.  to  ^^  disposal  al  J.  M.kCo.  who  also 
ke|^  cask  at  their  bank*  He  countermanded  the  order 
befiir^  actnid  payment  ef  ti^e  money.  Lord  Gifford 
told  the  jury,  that  if  they  thought  the  order  not  abso- 
krte4uid  aeoeptedas  sueh  by  the  defendants,  but  exe- 
cutory Bud  not  acted  on,  that  then  the  plaintiff  had  a 
right  to  revoke  it,  and  did  so  in  time,  and  a  verdict  for 
the.  piaiutiff  under  diat  direction  was  supported  in  the 
court  abova .  Nor  oeuld  Mois  &  Co.  have  sued  the 
defendant  for  the  price  of  the  goods;  fbr  Ins  contract 
to  pay  for  them  was  not  made  with  them,  but  with 
Leaihevj  so  that  he  only,  or  his  rqpresMitatives,  could 
sye(c)r  :  . 
Secondly,  the  aisignees  had  a  right  to  sue  in  tbk 

(a)  3  M.  &  S.  SM.  (&)  2  Bing.  7 ;  Ry.  &  M.  68,  5.  C. 

(e)  floe  WUUata  ▼.  JMcCt^  14  But,  SStj  Sem  t«  Forchtr,  S  Her.  R; 
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km  of  actiQB,  M  Qtta  contraot  bumI^  with  tkem  u 
noh.  It  will  be  said  that  hy  atuDg  in  alaumpflit'  thrf 
•filmed  die  ooBtiact  with  all  its  ednaeqiiflnoeti  and  that 
if  they,  vdied  en  it*  bea^gr  foonded  in  «naid,  they 
Aoeld  haw  sued  in  tietpaai  or  iroVen  Bat  they  were 
AUbettf  to  waive  the  tofi'and  eue  for  non^perfona* 
aoeeftUaeoMtreeti  for  a$  it  had  been  broken  by  the 
iwpe|awntloJftei&Co>thecMebecenietiiecoBMaon 
eM  of  goads  ecdd  by  a  beaknpt^  and  not  paid  for  by 
die  buyer.  Biibm  r.JBftk  aatf  JHich§l(k)  was  eitsd 
it  the  triid  to  siiov.  Lord  HMMchf$  dietom,  that  it 
Affiled  new  to  hisi  to  psnait  aarignses  lo  msintain 
■wiuHisit  for  monef  {Mid  by  dwi bsnknipt  to  another 
fHsoB  afoer  a  seeret  aet -qC  benkrupt)^,  and  tliat  lie 
btd  alwajrs  thoaglit  tfmt  asiigncss  were  m  sach  eases 
ablyd  to  being  en  aslion  of  Ibr^  sMier  tMver  or 
tmpasa.  ^  Bat  that  csss  Is  everluled  w  I^ttkm  w. 
Cm^fbM{b\  Pahmd  ▼.  G^i^^  andMsmnpsit  is  now 
snsBy  broni^)  tfaaisidy  iaoonveniflaeeof  so^dBnning 
the  contiaot  being,  that  the  defondaattaay  set  off  any 
MbtdnetehiBafronithebaiikni|it;  Smiths. Sod9<m{d). 

(c)  1  Atk.  If 6.    Lord  tiardwickt  idded,  tbit  HcU  t,'J.»  Parher  C.J. 
ari  Rmfmmi  d  J.  were  tft  lie  IttM  opfnim;  btft  In  the  repbit  of  thh 
bi  1  V«k  tnb  SW,  a  C^  tMi  ilMvldb  4dwieir  Mjrt  eM  Jodgw  biid 
■JMitttd  tin  action  oi  noMfy  bad  aimI  vtcftyed,  imtead  of  trover. 
(>)  3  WDs.  308^  f  Bla.  B,  St7,  5.  C 
(0  4  Bliig.  t«  (ii), «  D.'  &  K.  310,  S.  C. 

(#)  4  T.  ft.  fll.  See  TMip/ln  t!'D%^,  f'Cainp.  fit;  mnter  t. 
MMT^lOBial,  SSI.  4iS|  gliAr  ^  HaWa  ami  Ift,  <(  B.  2rG;45. 4S.  at  to 
hnknptdcs  befim  ISfd*  See  now  6  G.  4.  c.  16,  LdO.,  2Vp«  ▼•  ^^Vp** 
^KkAda.6mKtit9dkiSmptm^'9imf¥m,  1  Bi^g.  JNow  CaMt*  30$; 
iMow  ▼•  1M%,  9  B.  k  Cr,  738. 

Ib  TltaMi  T.  H^^,  Tr.  1  G.  1.  Buifar^  Mi  PW.  130,  (eiial  in 
aacr  T.  fFcir,  1  Bozr.  458;  and  by  Lord  Hardtricke,  in  BOhn  ¥.  Ifydir, 
••  leported  1  Vet.  aen.  Sf  9.)  PaHm  G»  Jr.  sjiid,  b*  ki^  bvt  of  two 
wo  wbeie  tbe  paitj  bad  not  tuch  ekotioii  ^  the  one  wai  in  caie  of  money 
^^fkj,  mid  ibr  ^Cber  i«  «ie  of  tBowy  paid  byaJbankmpt,  though 
«a  •  TihabJe  cooaiderniioiii  after  the  act  oC  bankra|itoj  oainnittod ;  in 
flf  wUeh  rairi  the  action  OHut  be  trorer,  for  yon  cannot  confirm 


18S4. 

Vmpbuky 
Ss4  0thM« 
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1884. 

Bradbury 
and  Otheiv 

Ahdbrtoit. 


[Parke  B.  la  Ferguson  v^  CarringUm  (a), .  goo48  were 
add  on  credit  to  Apaxty  who  at  the  time  of  the  con- 
tract fraudulent^  intended  not  to  |>ay  for-  tbem.  The 
▼endor^  however,  cued  in  assumpsit  before  the  ^credit 
had  expired,  and  the;  Court  held,  that  though  trover 
mig^t  have  been  aupported;  aasumpeit  could  not. 
That  showr  that  by  suing  in  assumpsit  on  a  contract 
made  by  the  bankrupt,  assignees  adopt  the  contract  as 
it  atandsj  with  aU  its  consequences.]  It  may  be  ad- 
mitted that  that  case  proceeds  on  the  ground  that  the 
plaintiffs  could  not  substitute  an  imi^ed  contract  for 
the  express  one  which  existed  between  them,  whereas 
here  \  the  assignees  adopt  the  express  contract  made 
with  the  bankrupt..  On  the  other  ground,  De  Symam 
V.  Mitukmch{b),  and  Hagan  v.  Shee{e\  are  contrary  to 
Ferguson  y^  Carrington,  nor  were  they  cited  in  the  argu- 
ment of  that  tcase.  [Parke  B.  If  one  contract  is  shown 
to  have  actually  existed  betwisen  the  same  parties,  the  law 
will  not  imply  another.  J}e  Sj/mons  v.  Minckmch  has 
been  overruled {d^l  .The  bankrupt  being  conusant  of 
the  fraud  may  be  prevented  from  claiming  against  the 
def^mdant  Under  any  implied  contract,  but  his  assig- 
nees, who  are  not  original  parties,  and  come  in  without 
being  conusant  of  bis  actSy  cannot  be  similarly  estopped  i 
for  though  they  enjoy  all  his  rights,  they  are  not 
clogged  with  his  personal  liabilities  or  incapacities. 
For  the  sake  of  the  creditors  they  may  disaflSurm  con- 
tracts which  would  bind  him,  and  maintain  actions 


the  act  in  part  and  impeach  it  for  tlie  rest;  and  Lord  Hordmehtt  mention* 
ing  this  case,  said  he  alwaj^s  so  held  it,  and  had  nonsuited  man^  plaintifi 
in  actions  of  assumpsit  onder  soch  circnmstahces* 

(a)  9B.6rCr.59. 

(6)  S  Esp.  C.  N.  P.  430,  £yrff  C.  J. 

(e)  S  Esp.  C.  N.  P.  5fi8/(Lbrd  JT^iiytM. ) 

(d)  Via,  in  StnM  t.  Smiih^  Anu;  Vol.  IV*  lOtO;  where  Haggn  t.  SM 
was  also  dted  and  disregardedi    ' 
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fhieh  lie  could  not  (a)*  So  in  this  case  they  may 
insist  tliat  the  trmsactioti  to  which  the  bankrupt  was 
party  was  a  fraud,  so  that  no  property  passed,  or  they 
lUT  waive  the  fraud,  or  in  odier  words  >  the  riirht  to 
damages  fi>r  the  tort(i),  and  rely  on  an  implied  con- 
tract of  sale.  JP.  Pollock  here  alluded  to'a  case  before 
GWm  C.  J.  (not  reported)  fa  whi^  Be$t  SetjU  was  of 
eoonsd.  The  oligect  was  to  get  payment  of  a  bad 
debt  by  a  triider.  The  defendant,  a  third  person, 
sdeeted  goods  out  of  his  stock,  consulted  as  to  their 
Iffices  and  quality,  and  directed  them  to  be  sent  to  his 
pisoe  of  bnsinessi  where  they  were  accordingly  deli* 
fered.  IParie  B.  Hill  r.  Perrott(c%,  or  AUotts  v. 
Barry  (d),  maty  be  the  case  to  which  you  refer.  The 
ground  of  tfie  latter  ^^ecision  wat,  that  die  defendant 
haffag  procured  goods  to  be  sold  %D>a'  party  known  to 
lam  at  due  time  to  be  insdvent^' ^  ordor  to  obtain  the 
produee  of  them  himself,  the  eotirt  thought  themselves 
jnstified  in  imidying  a  contriu^  by  him  to  pay  for  them, 
18  die  goods  had'  be^n  Bc\d  bylbW  direction,  and 
brokerage,  and  the  express  contract .  was  Toid  on 
•eoeunt  of  fraud,  liiere  the  goods  were  in  the  hands 
of  a  diird  person,  and  the  parties  to  the  two  contracts 
were  different.]  They  are  not  identical  heie,  for  the 
assignees  jrere  nonparties  to  the  original  fraudulent 
Side  by  die  baidmipt  to  the  defendant.  '  Then  the 
plaintfflB  may  recover  either  on  die  contract  made  by 
the  bankrupt  which  th^  may  adopt  and  treat  as  un- 
performed, or  in  their  own  right,  by  waiving  the  tort 
and  suing  in  assumpsit  on  the  defendant's  implied 
contract  to  pay  for  goods,  which  he  has  not  paid 
br,  though  delivered  into  his  possessirai,  and  which 

(«)  See  per  Halro^,  J.  Poknd  t.  Glyn,  t  D^  &  H,  515. 
(0  See  to  £m^  39U  Hunter  t.  Prmtep, 
(f)  STmodL  fT4,  tried  before  Sir/.  Man^dd  C.J. 
WiBr.kB*  S69,  tried  before  A,  Perk  J. 


1834. 


BftADBURT 

and  Others 

9. 

Andbrtov. 
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1834. 

Bkadbukt 

V, 

AvDKiToir, 


are  noW  the  property  of  the  earignees.     [P«rfe  B, 
Fcdr  ▼•  WIver  (a)  does  not  seem  to  appty.] 


JBlaeUmme  and  Starkie  in  sapport  of  the  rule*  No 
contract'  eidste  on  which  the  plaintiffs  can  sue,  either 
asr  assignees  oi^  in  Aeir  own  right;  for  the  only  contract 
whidht  existed  was  nnde  between  LetHher  and  the 
defendant,  and  stipulated  that  the  piice  should  be  pdd 
to  Ifofs  &'Co.  That  has  been  performed,  for  l)ie 
defendant's  giving  credit  for  it  on  account,  or  in  other 
words,  remitting  so  much  of  ilfost  ft  Ce.*s  debt  to  him 
at  request  of  Leather^  and  in  vespect  of  a  debt  owing 
from  Leather  to  Moss  &  Co.  was  equrralent  to  pay- 
ment C^*'  Cox' y^  Prentice  is  inapplioable^  for  die 
sitna^m  of  the  parties  was  not  tbere  altered,  whereaa 
in  diis  ease  it  was  changed  by  the  bankruptcy  of  Leo- 
ther  after  the  parties  bad  acted  on  the  contract.  {AU 
derson'B.  assented.]  Still  less  can  any  contract  be 
implied  on  whidi  the  assignees  will  be  entitled  to  sue. 
The  general  rule  is,  that  where  there  is  an  express 
contract  no  other'  can  be  implied ;  and  if  tfiat  rule  pre- 
vents  the  law  from  implying  any  contract  for  the  bene- 
fit of  the  bankrupt  himself,  <  i  fortiori  none  can  be 
implied  tcfP  that  of  his  aisigneev,  who  are  confined  to 
those  rights*  of  suing  which  ha  might  hare,  exerdted 
had  be  not  been  bankrupt  (c).  The  authorities  are 
numerous  and  uniform.  In  another  passage  of  Bittan 
y.  Hyde  (rf),  Lord  JJarduriehesmdf  '^  to  raise  an  assump- 
sit, the  assignees  must  maintain  a  contract  eidier  in 
fiict  or  by  relation,  and  here  the  contract  on  which 

(a)  16  East,  130. 

(h)  See  Skyting  v.  Onefwood,  4  B.  &  C.  280;  Bramitan  ▼•  RMu,  4 
BiDg.  15»  per  Bett  C.  J. 

(c)  Smith  ▼.  Hpdtan,  4  T.  R.  Sll.  Morgan,  auignei,  t.  Enrndrm, 
5  B.  &  Adol.  S89;  Hill  ▼.  FameU,  9  B.  &  C.  45;  Catk  v.  ^0111^,  S  B.  & 
C.413. 

(d)  1  Atk.  Its. 
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toe  iMimptit  II 
the  bankrupt,  and  ibereisffB  I  tbinl:  he  ought  to  be 
c(«fldeied  as  the  iactor  of  the  assignees,  and  if  they 
wiB  take  this  mcflhod  aod  afflnn  the  contract  done  by 
tiie  bankrapt»  they  niisl'take  him  as  thenr  faetor  fan  all 
lets  done  fiuriy  and  without  decot.**  Ha  then  oftes 
Wiktmr.Pe^er{a),  SmUh  r.  Sodmm  (b)  n  MoAter 
leading  eas^  in  which  Lord  JTeiiyofi-saldy  ^  the  assign 
Bssf,  by  bringfaig  tlie  action  on  the  contract,  reoogmsed 
the  act  of  the  basdonipt,  and  nnist  be  hotmd  by  the 
tnaaactioB  in  <he  sine  ttianner  as  the  bankmpt  bfan* 
•elf  would  have  beeii»  and  if  he  had  brought  the  action 
the  wbde  aoeennt  nuist^  haw  been  settled,  and  the  de> 
feadant  woiald  have  had  a  right  to  set  off  the  ambunt 
of  hb  bifl;*  and  a  judgment  of  nonsuit  was  entered  on 
Ae  distinction  between  the  actionsof  trover  and  as* 
Hnapdt.  Argpuson  t.  Carrhffimi!  (0)  >  again  confirmed 
dait  doetrhae^  and  was  rdled  dii  by  this  court  in  Strmtt 
▼.  Swriitid).  Hitekin  ▼•  Campbttty  whteh  was  cited' 
€Q  die  other  side,  merely  eirtablidied  that  money  had 
and  receiTed  would  lie  by-  assignees  of  a  bankrupt  for 
goods  of  the  bankrupt,  which  were  seised  tmder  an 
eiecutioB  subsequent  to  th6'  act  of  bankruptcy;  and 
Lord  Kenyan  dtes  it  in  Smith  y*  H&dien  in  support 
of  his  judgment.  [Parke  B.  The  contract  was  for 
payment  of  money  to  JMSom  Is  Chs  Then  supposing 
it  biokeii,  oouM-  the  baidcrupt  have  sued  before  his 
taakruptoy  ?  The  defendant's  asgument  must  be,  that 
leeording  to  the  oonlract  tt  was  not  competent  to  the 
bsnkrupt  to  order  payment  to  any  other  than  Mosa  & 
Co.]  Lasdy,  it  was  oontended  that  the  whole  trans* 
ac&m  was  fWiudiilent»  so  as  to  avoid  the  express  and 
Mtoal  contract ;  and  oonsequently  that  a  contract  by 


18S4. 


BSADBPSr 

and  Others 
Amderton. 


(•)  $tn.  899. 
WiZKf  11. 


alM  Huiicy  t.  Phydall,  IS  Mod.  S34. 
(d)  Ant9»  Vol.  IV.  lOtO. 
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1834. 

Bradbury 
and  Othen 

v. 
Andebtok. 


the  defendant  to  pay  for  the  goods  of  which  he  had 
obtained,  possession,  must  be  implied.  But  nothing  in 
the  case  shows  either  moral  or  legal  fraud  in  the  de- 
fendant. For  as  creditors  may  legally  press  for  and 
obtain  the  payment  of  a  just  debt,  this  payment^  (unless 
made  in  contemplation  of  bankruptcy,  as  well  as  inaol- 
voQcy  {a)f)  is  protected  by  6  G.  4.  c.  16.  s.  S2.  which 
enacts,  that  payments  really  and  bonft  fide  made  to  a 
bankrupt  before  the  date  and  issuing  of  the  commis- 
sion against  him,  shall  be  valid  notwithstanding  any 
prior  act  of  bankruptcy.  [Parke  B.  The  question  in 
the  case  arises  on  breach  of  contract,  and  nothing 
turns  on  any  point  of  fraudulent  preference,  for  pres* 
sure  is  out  of  the  case,  all  the  fiu^ts  having  taken  place 
after  the  act  of  bankruptcy.  If  the  original  contract 
had  not  stipulated  for  making  the  payment  to  Mass  & 
Co.,  but  that  term  had  been  added  on  a  subsequent 
day,  it  would  have  been  good  ground  for  considering 
the  payment  as  not  protected  by  s.  82.]  The  fact  that 
Moss  &  Co.  had  indemnified  the  defendant  does  not 
alter  the  case.  If  the  plaintiffs  can  sue  at  all  it  must  be 
in  tort,  and  to  hold  that  assumpsit  will  lie  is  to  con- 
found the  forms  of  action,  which  it  is  most  important 
to  preserve  distinct. 


Pabke  B. — I  am  of  opinion  that  the  rule  must  be 
made  absolute  for  a  new  trial.  This  is  an  action 
brought  by  the  assignees  of  a  bankrupt  to  recover  the 
price  of  goods  sold  and  delivered  to  the  defendant  by 
the  bankrupt.  In  one  set  of  counts  the  defendant*s 
promises  to  pay  are  laid  to  be  made  to  the  bankrupt, 
and  in  the  other  to  the  assignees.  The  evidence 
shows,  that  on  the  ISth  December^  and  after  the  act 
of  bankruptcy,  Moss  8c  Co.  had  some  communication 
with  the  bankrupt  as  to  the  debt  due  firom  him  to 

(c)  doe  Utrgom  t.  Brundreit,  5  B.  &  Adol.  S69. 
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tfaem;  and  it  appears  to  me  that  the  opinion  of  the  jury 
diould  have  been  obtained  with  regard  to  the  nature 
of  that  communication,  which  might  be^a  matter  deci- 
Bve  of  the  ease.  There  was  but  one  contract  for  sale 
of  goods  bj  the  bankrupt  to  the  defendant.  For  the 
defimdant  it  was  contended  to  be^  mutual  between 
diem,  binding  the  defendant  to  pay  the  price  to  Matt 
k  Co^  and  thai  it  was  parcel  of  that  contract  tbat'iilf<Mf 
k  Co.  were  to  have  an  irrevocable  right  to  that  amount. 
For  the  phun tiffs  it  was  urged,  that  this  was  .the  simple 
case  of  a  contract  for  sale  of  goods  by  the  bankrupt  to 
die  defendant,  to  be  paid  tot  on  .request,  with  a  direc- 
lioD  by  the  bankrupt  to  pay  over  the  money  to  Mots  &- 
Co.;  which  directifm  amounted  to  no  more  than  a  m^e 
collateral  authority  or  appropriation  of  the  payment  to 
them.  It  was  also  said^  that  if  the  contract  existed  at 
aD  it  was  Toid  for  fraud ;  in  which  ease  the  law  would 
B^l^  anpth^  contract  founded  on  the  delivery  of  the 
goods  to  the  defendant.  If  the  sale  was  of  the  ordi- 
nary kind,  with  a  mere  authority  or  direction  to  the 
defiendant  to  pay  over  the  price  to  Most  &  Co.,  that 
direction  might  have  been  at  any  time  countermanded 
by  the  bankrupt  or  his  assignees  before  the  money  had 
been  paid  over;  and  his  assignees  had  a  right  to  elect 
whether  they  would  adopt  the  contract  and  sue  on  it 
ia  assumpsit,  or  whether  they  would  disaf&rm  it  on  the 
ground  of  fraud,  and  bring  trover.  By  electing  to 
adopt  the  contract  they  must  be  taken  to  have  adopted 
it  throughout,  so  that  if  it  really  was  that  the  price 
dioold  be  paid,  not  to  the  bankrupt,  but  to  Moss  & 
Co.  and  that  it  should  be  money  irrevocably  appro- 
priated to  them,  they  had  a  direct  interest  in  it,  and 
this  form  of  action  is  wrong.  Viewing  this  as  an  ordi- 
ttiy  contract  of  sale,  accompanied  by  a  mere  direction 
is  to  paymept,  another  question  arises,  whether  this 
n^^oit  was   protected  as  a  bond  fide  payment  by 


1834. 

Bradbort 
and  Other* 

V. 

Akdertun. 
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1834. 

Bradburv 
and  Others 

v. 
Amoertok. 


6  Cr.  4  c.  16. 8.  8^.  Upon  that  question^  if  it  appeared  • 
that  a  payment  had  been  made  by  a  settlemeDt  of 
account  between  the  defendant  and  itfoss&Co.,  not 
in  the  ordinary  course  of  business,  but  three  days  after 
the  teuisaction  of  sale,  a  jary  would  probably  tbink^ 
the  whole  transaction  colourable  only.  It  has  been 
already  obsenred,  that  instead  of  affirming  the  eontraetr 
the  assignees  might  have  avoided  it  by  suing  ia  tt&wet^ 
That  ivould  lunve  beeu  treating  it  as  a  dispontion  by^ 
the  bankrupt  of  property  which  had  become  that  •! 
bis  assignees,  by  relatioo  to  bis  previous  act  of  basdi-' 
ruptcy.  The  wboW  case  then  turns  on  the  question,, 
what  waft  the  nature  of  the  contract  made  by  die  bank- 
rupt? For  if  it  was  only  a  direction  by  him  to  the 
defendant  to  pay  Moss  &  Ca,  winch  was  not  done,  be/ 
or  his  assignees  might  countermand  it,  and  the  actioU' 
is  maintainable;  whereas  if  it  was.  originally  pareel  off 
the  contract,  that  the  defiendant  should  pay  the  price 
to  A£oss  &  Co.,  who  were  to  have  an  irrevocable  in- 
terest in  it,  ke  has  a  good  defence  to  this  action  of 
assumpsit.  The  present  evidence  of  the  contract  ibj 
^equivocal,  and  capable  of  either  construction.  A  nesm. 
trial  must  thenfore  be  granted,  that  a  jury  may  decide 
what  its  real  nature  was.  The  whole  question  turns 
upon  this,  whether  or  not  a  stipulation  to  pay  the 
price  to  Moss  &  Co.  formed  part  of  the  original  goi»* 
tract? 


Bollard  B« — The  law  cannot  be  applied  to  the 
present  state  of  £sicts;  for  tbe  question,  what  waatbe 
nature  o£  the  contract,  has  not  yet  been  decided  by  a 


Az»nEE8oic  B. — Thfare  waa  but  one  contract^ 
the  question  is,,  what.it  was?     Upon  that  the  endencer. 
is  so  vague,  thcit  tlie  whole  should  be  sent  to  anodier 
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juiy.  If  k  was  jmrt  of  the  contract,  that  the  price  was 
to  be  irreroeabiy  fixed  in  Moss  &  Co.  so  as  to  vest  the 
interest  in  it  in  theniy  the  assignees  cannot  recover  in 
assumpsit;  for  hy  affirming  the  contract  in  one  part, 
tiiey  adopt  it  througfaoat.  If^  on  the  other  hand,  the 
offigioni  oontfact  on  the  part  of  the  bankrupt  #as  to 
sell  tor  the  defendant^  hat  it  was  afterwards  settled  that 
pijiweut  shoald  be  made  by  him  to  Moss  &  Co.  it 
voold  dien  be  a- question  for  a  jury,  whether  that  was 
t  hmdjide  payment  protected  by  sect.  82  of  6  O.  4. 
Cr  16.  It  is  probable  a  jury  would  find  that  this  stipo- 
htion  did  not  form  part  of  the  rnig^nal  contract,  and 
tkat  the  payment  was  net  so  protected.  If  Moss  8c  Co. 
voe  wcireat  there  seems  no  motive  to  actuate  the 
Msodant  to  commit  any  fraad«  . 


1834. 

Bradburt 
and  Others 

V. 

Anderton. 


OuKKEY  S.-^Mass  &  Co.  having  found,  on  apply- 
ing to  the  baiduupt  for  payment,  that  he  had  no 
Boney,  used  what  appears  to  be  a  contrivfflAce  to 
pracare  goods  firom  his  warehouse.  The  transaction 
ippears  a  juggic,  entirely  directed  to  that  object. 

Rule  absolute. 


MiNTER  against  Wells  and  Another. 

PASE  for  infringing  a  patent  obtained  by  the  plaui-  ^P^^^^** 

tifi*  for  an  hivention  called  "  Minter's  Patent  Re^  his  invention 
dwji^  Ckairr     At  the  trial  before  Alderson  B.  at  the  ||;^^- ^"^^ji; 

the  application 
^>MlMpiiciflg  leverage  to  the  back  and  seat  of  a  chair,  whereby  the  weight  on 
tW  teat  acts  as  a  counterbalance  to  the  pressure  against  the  back  of  such  chair,  as 

ilaff  descriM  " Held',  that  the  patent  was  valid;  for  without  assuming  to  appro- 

r*«  ^  prindple   of  «*>«  *®'*'^»  *^  claimed  the  invention  of  means  by  which  that 
V*^^^  wits  aooJied  to  a  chair  in  a  new  manner. 

^^  m2 
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1834.       last  Middlesex  sittings  the  plaintiffhad  a  verdicti  with 
^^T^^"^^^      leave  to  the  defendant  to  move  to  enter  a  nonsuit,  for  a 

MlllTER 

v.  defect  alleged  to  exist  in  the  specification.    The  inven- 

Wei.m       ^j^jj  ^^g  |.]^yg  described  in  the  specification: — 
and  Another.  ^  ^  *  ^ 

**  My  invention  of  an  improvement  in  the  construc- 
tion, making,  or  manufacturing  of  chairs,  consists  in 
the  application  of  a  self-adjusting  leverage  to  the  hack 
and  seat  of  a  chair,  whereby  the  weight  on  the  seat 
acts  as  a  counterbalance  to  the  pressure  against  the 
back  of  such  chair,  and  whereby  a  person,  sitting  or 
reclining  on  such  chair,  may,  by  pressing  against  the 
back,  cause  it  to  take  any  inclination,  and  yet  at  the 
same  time  the  back  of  such  chair  shall,  in  whatever 
situation  it  is  placed,  offer  sufficient  resistance  and  give 
proper  support  to  the  person  so  sitting  or  reclining  in 
such  chair."  The  specification  then  set  forth  the  mode 
of  making  and  using  the  chair,  and  concluded  thus: — 
**  Having  now  described  the  various  parts  represented 
in  the  drawing,  and  the  manner  of  their  action,  I  would 
have  it  understood  that  I  lay  no  claim  to  the  separate 
parts  of  a  chair  which  are  already  known  and  in  use, 
neither  do  I  confine  myself  to  making  them  in  the  pre- 
cise shapes  or  forms  represented.  But  what  I  claim  as 
my  invention  is,  the  application  of  a  self-adjusting 
leverage  to  the  back  and  seat  of  a  chair,  whereby  the 
weight  on  the  seat  acts  as  a  counterbalance  to  the 
pressure  against  the  back  of  such  chair,  as  above  de- 
scribed." 

Godson  moved  to  enter  a  nonsuit,  pursuant  to  the 
leave  reserved.  The  plaintiff*  either  claims  to  appro- 
priate  a  principle,  or  tj!ie  mechanical  means  of  applying 
it.  The  law  precludes  him  from  appropriating  the 
first,  and  the  second  has  not  been  infringed  in  point  of 
iact  by  the  defendant,  whose  chair  is  not  made  in  the 


MiNTEB 
V. 
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way  described  in  the  specification.     What  the  plaintiff       1834. 
claims,  is  nothing  more  than  the  principle  of  the  com- 
mon  lever,    expressed    in   the   terms   *'  self-adjusting 

leverage,'*  and  applied  to  the  back  of  a  chair.     Then       Wells 
,  ,  1      1         1  •  1       '        andAnotb«r» 

the  patent  cannot  be  supported;  the  claim  to  the  m? 

Tention  having  been  summed  up  for  a  mere  principle. 

lo  The  King  v.  Cutler  (a)  Lord  EUenborough  said,  the 

defendant,  by  thus  summing  lip  the  extent  of  his  inven- 

tioo,  has  confined  himself  to  the  benefit  of  the  principle, 

and  the  patent  was  repealed.     On  the  contrary,  where 

two  patencs  for  evaporating  sugar  were  founded  upon 

the  same  principle  of  employing  a  low  temperature, 

hot  neither  claimed  the  principle,  and  employed  dif- 

fierent  methods  and  japparatus,  both  were  held  good ; 

HMBett  V.  Hague  (&). 

Lend  Lykdhurst  C.  B. — Every  invention  of  a  ma- 
chine necessarily  includes  the  application  of  some 
principle,  and,  in  this  instance,  the  application  of  the 
principle  of  a  lever  to  the  back  and  seat  of  a  chair  is 
the  machine,  the  invention  of  which  is  claimed  by  the 
plaintiff.  He  has  not  summed  up  the  extent  of  his  in*' 
fention,  so  as  to  include  in  it  the  principle  of  the  lever, 
but  merely  the  invention  of  applying  it  in  the  manner 
specified.  The  claim  is  not  leverage  only,  but  self- 
adjusting  leverage ;  nor  that  only,  but  the  application 
ofit  in  the  manner  described.  He  says,  ''  I  claim  the 
ippHcation  of  a  self-adjusting  leverage  applied  to  the 
back  and  seat  of  a  chair,  whereby  the  weight  on  the 
leat  acts  as  a  counterbalance  to  the  pressure  against 
tbe  back  of  such  chair,  as  above  described.**  That 
1^  aod  seat  are  so  placed  and  contrived  that  the 
PKMure  on  the  back  is  varied  and  counterbalanced  by 
dttt  on  the  neat.   Any  inachine  applying  a  self-adjusting 

(•'  1  Start.  C  S.  P.  ^^^-  (*;  «  B.  &  Adol.  370. 


166  CASES  IN  MICHAELMAS  TERM 

1834.       leTer  to  the  back  and  seat  of  a  chair,  by  which  the 

^^'^"^      eflect  of  one  couiiterbalancing  the  other  is  produced, 
aIinter 

^,  would  be  an  infringement  of  this  patent :  for  the  claim 

•nd^^^       is  for  a  self-adjusting  lever,  as  applied  to  the  back  and 

seat  of  a  chair,  in  whatever  shape  or  form  it  may  be 

made. 

Parke  B. — What  is  claimed  as  an  invention  is  not 
the  principle  of  the  lever,  but  merely  the  mechanical 
contrivance  by  which  the  principle  is  combined  with, 
and  made  applicable  to,  the  construction  of  a  chair  ad- 
justing itself  in  a  manner  regulated  by  the  mere  act  of 
sitting  in  it.  The  plaintiff  only  claims  the  combination, 
and  that  is  admitted  to  be  new. 

Alderson  B. — All  the  witnesses  proved  that  the 
principle  of  self-adjusting  leverage  had  never  been 
fipplied  to  a  chair  before  the  plaintiff's  invention  (a). 
By  pressure  on  the  back  the  seat  rises,  and  vice  verstL 

GuRNEY  B.  concurred. 

(a)  Godton  produced  an  affidavit  that  one  Luitw,  who  was  swom  by 
a  witness  to  have  been  the  original  inventor,  couM  not  be  found  befocf 
or  at  the  trial  to  prove  that  fact,  though  be  appeared  just  after  H  had 
concluded.  Lord  Lyndhurtt  C.  B.  That  is  not  conclusive ;  jou  maj  applj 
for  a  scire  facias  to  repeal  the  patent. 


Cooper  against  Phillips. 


for'^^sold  A^'*^**^®''^  *^  S^^^*  *^'^  *"^  delivered,  and  on 
defendant      '  an  account  Stated.     Plea :  and  the  said  defendant, 

SuSiJiTtt     "  ^  ^"  *^®  ^^^  supposed  promises  in  the  said  deda- 

all  except 

40/.  9s.,  and  as  to  that  sum  that  defendant  being  in  bad  circuinstancM  and  indobffl 
to  plaintiflfin  that  sum,  and  to  other  persons  respectively  in  large  sums,  and  unable 
to  pay  those  debts  in  full,  the  plaintiff  and  the  said  other  creditor  motuallT  agreed 
with  each  other  and  the  defendant  to  take  5i.   in  the  pound ,  as  a  coropoticion  on 
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ratioo  mentioiiedy  Except  aa  to  the  sum  of  SOL  9s. 
ptroel  of  the  said  monies  in  the  said  declaration  men- 
tioned, aaysy  that  he  did  not  promise  in  manner  and 
form  as  the  plaintiff  has  above  thereof  complained 
against  him  (concluding  to  the  country);  and  as  to  the 
fam  of  201.  9s.  parcel  of  the  said  monies  in  the  said  de- 
daradon  meotionedy  says,  that  after  the  making  of  the 
nid  auppoeed  promises  m  the  said  declaration  men- 
tiooed^  aa  to  the  sum  of  201,  9^.,  and  before  the  com- 
TBCcment  of  this  suit;  to  wit,  on  the  1st  day  of  Jultf, 
k  the  year  of  our  Lord  1830,  the  defendant  was  in  bad 
lad  embarrassed  circumstances,  and  indebted  to  the 
plaintiff  in  the  said  sum  of  20/.  9^.  parcel  &c.,  and  to 
divera  other  persons  respectively,  in  divers  large  sums 
of  money,  and  was  unable  to  pay  the  said  plaintiff,  and 
the  said  other  creditors  of  the  defendant  respectively, 
Aeir  debts  in  full,  whereof  they  then  had  notice,  and 
thereupon  the  defendant  then  o&red  and  agreed  with 
die  plaintiff  and  the  said  other  creditors  of  the  de- 
fendant to  pay  them  respectively.  And  the  said  plain- 
tiff  and  the  said  other  creditors  then  mutually  agreed 
lidi  each  other,  and  with  the  defendant,  to  accept  of 
him  5f.  in  the  pound,  as  a  composition  upon  and  in  full 
ttlis&ction  and  discharge  of  their  said  respective  debts, 
such  composition  to  be  paid  by  the  said  defendant  to  the 
plaintiff,  and  the  said  other  creditors  of  the  defendant 
respectively,  as  follows,  to  wit,  half  thereof  down,  and 
the  remainder  divers,  to  wit,  six  months  then  following; 


1834. 


CoOPCB 

V. 

Phillips. 


9ai  IB  foiitatif/acdoo  «ad  diftchai^ge  of  their  respectifa  debts,  and  that  the  defendant 
vas  eeadj  and  willio/^  to  pajr  6/-  2s.  3d.,  the  amount  of  the  compnaition,  but  that 
ftvBcHFrefosed  to  /ec«iv*  it,  and  dischai]ged  defendant  from  tendering  and  paying 
it>-flejd,  on  demarrer,  that  as  the  plea  was  pleaded  to  the  whole  20/.  9s.  it  was 
^»*  fork  9§arded  no  answer  as  to  the  5/.  $s.  Sd.,  which  it  did  not  show  to  have 
^  FM<^  or  Cendere^i  ssnd  paid  into  court,  but  merely  stated  that  the  plaintiff  had 
'fiirhiiyif  11^  ^gffmnAAnt  ifom  tendering  or  paying  it  to  hUn,  wiUiout  alleging  any 
^'^"fcwioii  for  9uch  discharge. 

Qn^  irAeCiier  tt>®  pl«*  should  not  have  stated  the  plaintiff's  acceptance  of  ibe 
^^fnmise*  ia  isati»f»ctt«n  of  his  debt  ? 
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and  the  plaintiff  and  the  said  other  creditors  of  the 
defendant  then  mutually  agreed  with  the  defendant  not 
to  proceed  against  the  said  defendant  for  the  recovery 
of  the  residue  of  the  said  respective  debts  and  de- 
mands, unless  default  should  be  made  in  payment  of 
such  composition.  And  the  said  defendant  further 
saith,  that  the  composition  or- sum  of  5^.  in  the  pound 
on  the  said  sum  of  201.  9s.  amounts  to  a  large  sum,  to 
wit,  the  sum  of  5/.  2s.  3d.  And  that  he  the  said  de- 
fendant, at  the  time  of  making  the  said  agreement  in 
this  plea  mentioned,  and  always  from  thence  hitherto 
bath  been  and  still  is  ready  and  willing  to  pay  to  the 
said  plaintiff  the  said  composition  on  the  said  sum  of 
SO/.  9s.  parcel,  &c.,  but  to  receive  the  same,  or  any 
part  thereof,  of  the  defendant,  he  the  said  plaintiff  hath 
always  wholly  refused.  And  the  plaintiff  then  diar 
charged  the  defendant  from  tendering  or  paying  to  him 
the  said  plaintiff  the  said  composition,  at  the  times  for 
payment  thereof,  or  at  any  other  time.  Verification — 
General  demurrer  (a)  and  joinder. 


W.  H.  Watson  in  support  of  the  demurrer.     The 


(a)  The  following  matters  of  law  were  stated  in  the  margin,  parioant  to 
Reg,  Gen,  HU,  4  W,  4.  No.  I.  Ante,  Vol.  IV.  p.  i.  The  plea  is  inauffi- 
cient,  first,  because  5/.  ^<.  3d.,  the  amount  of  the  coropoaiition  on  the  debt 
due  from  defendant  to  plaintiff,  is  no  satisfaction  of  29/.  95.  The  coropon- 
tion  set  forth  in  the  plea  is  not  binding  on  the  defendant,  becaose  it  ii  not 
stated  to  have  been  by  deed.  There  is  no  consideration  shown  for  UiB 
plaintiff's  engagement  to  accept  5s.  in  the  pound  on  the  amount  of  the  som 
owing  to  him,  as  there  is  no  guarantee  for  the  payment  of  that  composition, 
or  anj  other  security  for  tiie  same,  but  that  of  the  defendant  himself;  nor 
is  there  any  fund  fixed  out  of  which  the  plaintiflf  may  receive  tbe  saroe. 
It  is  not  stated  that  the  plaintiff  and  the  other  creditors  :>greed  with  each 
other,  as  well  as  with  the  plaintiff,  not  to  proceed  against  the  defendaot; 
and  it  is  not  stated  that  the  defendant  tendered  and  offered  the  amooot  of 
the  said  composition  to  the  plaintiff;  nor  has  the  defendant  shown  that  the 
plaintiff  did  any  act  dispensing  with  such  tender  on  his  the  defendant's 
part. 
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plem  is  bad  in  form.     First,  because  though  the  mutual       1834. 

agreement  by  the  plaintiff  and  the  other  creditors  of  the 

defendant  with  each  other  and  the  defendant  to  accept 

of  him  &•  in  the  pound  as  a  composition  upon  and  in 

fbn  discharge  and  satisfaction  of  their  respective  debts, 

is  pleaded  in  the  early  part  of  the  plea,  it  does  not  go 

on  to  state  any  acceptance  by  them  of  those  mutual 

pfDmisGS  in  accord  and  satisfaction  of  those  debts  (a). 

Nor  does  die  plea  show  that  the  5/.  2$.  3d,  was  paid 

to  die  pkuntifl^  or  that  after  tender  it  has  been  paid 

mlo  eoori;  or  that  that  part  of  the  composition  which 

was  to  be  paid  down,  was  so  paid.   [Parke  B.  It  appears 

affiimatnrely  that  defiiult  was  made  in  payment  of  the 

(•)Sce  Cmm  v. Barhtr,  Sir T.  Rajrm.  450;  Sir  T.  Jonet,  168 ;  5. C.  cited 
\j  Parht  J.  'mWaiim^rtk  ▼.  BulUn,  9  B.  &  Cr.  850.  CoinjrDt,  in  bis  Digest, 
^AatirdmmdSatirfaeticm  (C),  dies  Caae  v.  Barber,  and  Wickham  ▼.  Taylor, 
SrT.  Jones,  168,  in  support  of  the  position,  thst "  if  a  man  plead  an  accord 
•IS  BalMl  agreenent,  the  defendant  roust  show  socfa  an  agreement  upon 
«Udi  aa  aasmapsit  b  naintaiiiable,  and  on  which  an  action  is  given  at  the 
tiae  of  the  assampait."  In  Good  ▼.  Chuuman,  2  B.  &  Adol.  355,  Parks  J. 
died  Cas^  ▼.  Bather,  and  Wiekham  v.  Taylor,  as  they  are  thas  stated  in  ano- 
ttcr  part  of  the  same  title  in  Com.  Dig.  *'  It  is  laid  down  in  Com.  Dig. 
^Atnrd  (B.  4),  that  an  accord  with  motoal  promises  to  perform  is  good, 
t^i^b  the  thing  be  not  performed  at  the  time  of  action, /m*  the  porty  hat  a 
fmtdy  ta  fmmptj  the  performanee  ;  bat  the  remedy  ought  to  be  such  that 
the  party  au^t  have  taken  it  upon  the  roataal  promises  at  the  time  of  the 
tpttmenU^  He  then  added,  "  Here  each  creditor  entered  into  a  new 
igmiuC  with  the  defendant,  the  consideration  of  which  to  the  creditor. 
Visa  larbearBBce  by  all  the  otlier  creditors  who  were  parties,  to  insist 
ipsa  their  claims.  Assompsit  would  have  lain  on  either  side  to  enforce 
pofonaaoce  of  this  agreement,  if  it  had  l>een  shown  that  the  party  suing 
Wd,  as  Itf  as  ID  bin  lay,  folfilled  his  own  share  of  the  contract.  I  think, 
tkcrefere,  iktt  a  nBOtoal  engagement  like  this,  with  an  immediate  remedy 
tluB  lor  iK»-perlbniiaiica,  although  it  did  not  amount  to  a  satisfaction, 
•ai  in  the  natme  of  it,  and  a  sufficient  answer  to  the  action."  And  see 
ITeaftrii,  41.178.  See  also  Stemman  v.  Magnui,  11  East,  390,  that  an 
iputai  by  a  particular  creditor  to  take  less  than  his  debt  becomes  band- 
H*  where  ether  creditors  have  been  induced  by  that  agreement  also  to 
^  kss  than  Hkth  denands  ;  and  Greenwood  v.  lAdbetter,  12  Pri.  R.  It3. 
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composition.  The  defendant  was  to  do  the  act  of  pay- 
mg  the  composition,  and  to  tender  the  amount,  but  is 
not  alleged  to  have  done  so.  I  read  the  agreement  in 
this  sense,  that  if  default  was  made  in  the  payment  of 
bis  ^  share  of  the  composition  to  any  particular  credit 
tor,  be  might  sue,  but  not  that  all  the  creditors  might 
foe  in  case  of  any  such  default.  The  plea  sboidd 
have  been  pleaded  to  the  20/.  9^.,  minus  the  5/.  df.  3d!. 
Now  a  plea  professing  to  be  an  answer  to  the  whole 
declaration,  but  being  in  fact  an  answer  to  part  only,  is 
bad  (a).  [Aldersan  B.  The  plea  admits  the  plaintiff's 
right  to  the  5L  2s.  Sd,  without  showing  it  paid,  or  diat 
it  was  tendered  and  paid  into  court  as  so  much  money 
due  for  goods  sold,  or  on  an  account  stated.]  He  was 
then  stopped  by  the  court. 


jRoss  in  support  of  the  plea.  The  mutuality  secondly 
mentioned  is  that  before  referred  to,  viz.  that  between 
the  plaintiff  and  defendant,  and  between  the  plaintiff 
and  the  other  creditors.  If  that  agreement  was  made, 
the  consent  of  the  other  creditors  to  take  a  reduced 
sum  in  discharge  of  their  debts  was  a  good  considera- 
tion for  it,  so  as  to  take  away  the  plaintiff's  remedy  for 
the  old  debt,  and  to  substitute  one  by  special  assump- 
sit on  the  agreement  (i).  The  defendant  is  left  liable 
to  pay  the  51.  2s,  Sd.  on  the  agreement  stated  in  the 
plea ;  and  a  good  consideration  is  shown  on  the  face 
of  the  plea  for  pleading  the  matter  in  satisfaction  of  the 
larger  sum. 

Parke  B. — The  question  is,  whether  the  plaintiff  could 
not  have  recovered  the  51.  2s.  3d.  on  the  count  on  an 
account  stated,  without  being  hound  to  declare  on  the 


(«)  See  ail  instance,  Tkoma§  v.  Ueathom,  2  B.  &  Cr.  480. 

(h)  See  Par/ce's  judgment  in  Good  v.  Chetiemant  3  B.  &  AdoL  995. 


Coi)PE  R 
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agreement  ?     If  he  could  have  so  recovered,  the  de-        ISSi-. 

fendant  has  not  answered  the  whole  decUration,  though 

by  the  plea  he  professes  to  do  so.     There  is  no  more 

answer  i»  the  claim  of  &L  2$.  Sd.  thas  this,  that  the     ^^^^^^p^- 

]^kHiitiff ^iacharg^d  tbe  defendant  from  tendering  It ; 

bHl  DO  eoDsideraiioa  is  shown  for  that.      Th^  plea 

thoold  be  aiaended,  and  pleadi^d  to  the  nesidue,  miniia 

die  5L  20.  Sd.,  which  fibo«ld  be  fmd  into  court 

The  other  Barons  concurred. 

Leave  given  to  amend  accordingly,  on  payment 
of  costs  and  producing  an  affidavit  of  merits. 


BxACK  mguinBt  SUnostbh. 

^pHE  plaintiff,  after  obtaining  ab  order  to  amend  his  A  plaintiff 
declaration,   and  leave  granted  to   defendant  to  tained^n 
plead  de  novo,  did  not  amend,  but  gave  notice  of  trial  order  to 
for  the  last  Surrey  assizes,  and  obtained  a  verdict,  the  declaration, 
cause  beini?  tried  as  an  undefended  cause.     Buckle  for  T'*?*  'f*^®  ^® 

**  .  ,  defendant  to 

the  defendant  now  moved  to  set  aside   the  verdict,  plead  deno?o. 
Before  the  plaintiff  could  proceed   to  trial  he  was  ""^Si^^'ttb- 
boond  to  rescind  the  order  to  amend  which  he  had  out  rescindini; 
himself  obtained,  James  v.  Kirk  {a). 

Parke  B. — The  plaintiff  had  leave  to  amend,  but 
on  terms  which  he  did  not  think  fit  to  accept.  He 
vas  therefore  at  liberty  to  proceed  to  trial  on  the 
declaration  as  it  stood,  so  that  there  is  no  irregularity. 
Bot  as  there  is  an  affidavit  of  merits,  the  rule  may  be 
pvHed  on  ierms. 

(«)  iChit.  R.  8i6. 


172  CASES  IN  MICHAELMAS  TERM 

1834. 

Stein  and  Another  against  Yglesias  and  Others. 

In  an  action  A  SSUMPSIT.  The  first  count  of  the  declaration 
by  indorsees  y^^LS  Upon  a  bill  of  exchange,  dated  22  January 

against  the  ao  ,-._^     .'  ,,  .  iini 

ceptorofcer-  loSo,  QTAvrn  by  one  Apalatequt  upon  the  defendants, 
tain  bills  of      payable  six  months   after  date  to   the  order  of  one 

eschange,  de-    *^  •' 

fendant  plead-  Douglas^  for  2S0L  sterling  value  in  account,  and  to 
that"the^bill»*  pl^ce  the  same  to  account.  The  declaration  then 
were  accepted  stated  the  acceptance  of  the  bill  by  the  defendants, 
of  and  W  the  ^"^  ^^  indorsement  by  Douglas  to  the  plaintiffs.  The 
acconarooda-     second  count  was  upon  a  like  bill  for  3G0/.  with  similar 

tionofathird  im        i         mi  •         i  •       t. 

person  D.  and  acceptance,  and  indorsed  like  the  bill  mentioned  in  the 

diidon  for"'  ^"^  *^°""^-  ^^^  ^^^^^  ^^""'  ^^^  ^"  another  bill  for 
the  accept-      200L  payable   four  months  after  date,  accepted  and 

rndorsed  10^116  indorsed  in  the  same  manner.  The  fourth  count  was 
plaintiffs  after  upon  an  account  stated.  The  defendants  pleaded, 
another  plea,  ^^8^9  ^hat  Apalatequi  did  not  make  the  bills  of  ex- 
that  before  the  change  mentioned  in  the  declaration.     Secondly,  to 

indorsement 

JD.  was  in-  the  first,  second,  and  third  counts,  that  the  bills  were 
debted  to  de-    accepted  at  the  request  of  and  for  the  accommodation 

fendants  on  *  ^  ^ 

the  balance  of  of  Douglas,  and  without  any  consideration  whatever 

asunTexceed-  ^^^  *^®  ^^^^  acceptance  thereof,  and  that  they  were 
inK  the  amount  indorsed  to  the  said  plaintiffs  after  the  same  and  each 
Held,  that  the  of  them  had  become  due  and  payable.     Thirdly,  to 

first  plea  was    ^.j^^  same  counts,  that  the  bills  were  indorsed  to  plain- 
bad,  for  not 
stating  that  the  tiffs  by  Douglas  after  they  were  due;  and  that  before 

bill  was  ac-      ^j^^j.  indorsement  the  said  Douglas  was  indebted  to  the 

cepted  before  *^ 

it  was  due;  and  defendants  upon  the  balance  of  an  account  between 
tieVhad  amed  ^^^^  J"  *  large  sum  of  money  exceeding  the  amount 

that  it  should  of  the  bills  of  exchange.  Demurrer  to  the  second  and 
not  be  negoci-  ^,  .    ,     ,  t  •    j       •      j 

ated  after  it      third  pleas.     Joinder  m  demurrer. 

was  due ;  and 

that  the  last  Barst&w  for  the  plaintiffs,  supported  the  demurrer* 

tilea  was  bad 

because  a     '    ^^  important  question  was  probably  intended  to  be 

party  to  whom 

a  note  is  indorsed  subsequent  to  its  becoming  due  must  recover,  notwithstanding 
any  right  of  set-off  possessed  by  the  maker  against  the  iiidorser  arising  from  matters 
foreign  to  the  note. 
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raised  on  the  aecond  plea,  viz.  to  what  extent  a  party  ISSt. 
Rwd  as  acceptor  of  a  bill  of  exchange  must  prove  a  ^T""''*^ 
want  of  consideration  for  the  indorsement  to  the  plain-  mad  Anoihvr 
tifT,  before  he  can  be  called  on  to  show  that  he  gave  y  ^ 
rolae  for  it.  Had  the  plea  been  sufficient  to  raise  that  and  Otban. 
point,  the  plaintiETs  would  have  relied  on  Mr.  Justice 
Parke's  judgment  in  Heath  v.  Satuom  and  Evam  (a). 
Aa  in  most  of  the  cases  on  the  subject  the  general  issue 
was  pleaded,  the  present  question  on  the  plea  would 
aot  frequently  arise  before  the  new  rules.  A  plea  as- 
mining  to  answer  the  action  must  affirm  and  deny  every 
bet  necessary  to  be  proved  or  disproved,  in  order  to 
deitroy  the  right  of  action.  Now  acceptance  of  a  bill, 
without  consideration,  and  its  being  indorsed  after  it 
became  due,  are  not  facts  which  of  themselves  afford 
(defence  to  an  acceptor  in  an  action  by  an  indorsee, 
without  an  allegation  of  fraud,  or  an  averment  that  the 
pUintiff  did  not  give  a  full  consideration  for  it,  CharleM 
a»d  another  r.  Marsden  tfi).  Nothing  is  averred  to  show 
■want  of  authority  to  negotiate  the  bill  after  due.  The 
Uit  plea  is  bad,  according  to  Burroiigh  v.  Mosg  (c), 
which  decided  that  a  party  to  whom  a  note  is  indorsed 
subsequently  to  >ta  becoming  due,  must  recover  not- 
withstanding any  right  of  set-off  by  the  maker  for  a 
debt  due  to  him  from  the  indorser  arising  out  of 
matters  foreign  to  the  note.  Now  this  plea  only  shows 
1  right  of  acdon  by  defendants  agiunst  Douglas,  the 
indorsee. 

Pabkb  B. — The  last  plea  is  cert^nly  bad  on  the 
■utbority  of  the  case  cited.     The  second  does  nofeven 

(■)  )  Bw.  &  Add.  t9i.  Ai  to  thU  cue,  «m  WUlaker  t.  EdmmJi, 
I  U«od;  k  R.  aST.  PatlMon  J.  S.  C.  in  twoc,  1  Adot,  k  E.  638.  Simp- 
•m  ,.  Omrk,  Eicfa.  MS.  Jmmi  6, 1835. 

{i)  iTwiit.  t14.  (N.  B.  TbcM  facli  wire  ihcra  tpcciall;  pleaded.) 
Etc  £alM  T.  FmrJtttt,  tntt,  V6L  IV.,  and  S.  C  in  Error,  pet  thu  Vd. 
rra.  I83A.  (r)  10  B.  h  Cr.  598. 
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and  AntfUt^r 

V. 
T0LE8IA» 

snd  Others. 


aver  that  the  bitt  wss  in  £kct  accepted  before^  it  became 
duv.  Consistently  wkh  that  plea  the  bitt  might  hare 
been  accepted  after  doe,  for  the  acccrmmodation  of  the  , 
diawer.  Nothiogr  shows  that  the  defendants  tntended 
to  limit  its  negoeiation  to  the  period  before  xt  became 
due.  Any  agreement  between  the  parties  not  to  nego- 
ciate  it  after  it  became  due,  shonld  have  been  pleaded, 
and  not  left  to  infSerenee  (a).  The  defendant  bad  better 
amend,  and,  if  he  can,  plead  the  facts  necessary  to  oust 
the  right  of  Douglas  to  indorse  the  bill  after  it  became^ 
dae,  and  at  all  events,  that  it  was  accepted  before  it 
became  dae. 


The  other  Barons^  concurred. 
Hoggins  amended  on  payment  of  costs. 

(«)  There  is  no  reason  «hjf  a  bill  may  not  be  negociated  aflet  it  M  docf, 
unless  there  was  an  agreement  for  the  purpose  of  restrainkig  tt.  Per  Sir  J^ 
Man^td  in  CharUi  v.  Marsdtn,  1  Taunt.  325,  and  per  Lavfrenc4  J.  id.  tlf6* 


Sloman  against  Cox. 

A  biU  for  18/.  A  SSUMPSIT  by  the  indorsee  against  the  drawer  of 
ed  at  maturity,  ^^^  ^^s  of  exchange.   The  first  count  was  on  a  Bilf 

whereupon       fo^  L8/.^  Jated  16th  Jlfarch  1833,  payable  three  mbntlitf 

the  indorsee         a,  ^  i-i>i  *• 

agreed  to  take  after  date,  drawn  by  defendant  on  one  Jones^  and  ac- 
I^B/'^n^sh"  *^^P^^^  ^y  ^™'  ^"^  indorsed  to  plaintiff.     The  second 

and  another 
bill  for  10/., 
drawn  and 
accepted  in 
like  manner 
as  the  first. 
The  second 
bill  was  ac- 
cordingly 

drawn,  accepted  and  indorsed  to  the  plaintiff,  bur  while  it  was  in  the  drawee's  bands 
the  acceptor,  without  his*  knowledge,  altered  the  date  of  it  in  a  subsequent  day : — ' 
Held,  that  as  the  second  bill  was  v-itiated  by  the  alteration,  so  that  it  could  not  ba 
enforced  against  the  drawer,  he  remained  liable  for  10/.  on  the  original  bill. 


count  was  on  a  bill  for  10/.,  dated  20th  June,  and  pay- 
able two  months  after  date,  drawn,  accepted,  and  in- 
dorsed by  the  same  persons.  At  the  trial  before  Lord 
Lyndhurst  C.  B.  at  the  Middlesex  sittings,  it  appeared 
that  the  first  bill  for  18/.  being  dishonored  at  maturity. 
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plabtiflr  agreed  to  take  81  in  casb  and  aodChtr  bill  foi       ]'g34^ 
1(V.  &c..    The  seooad  bill  was  aocordingly  drawn,  ac- 
crpled,  and  indoiaed  to  plaintifl^  wbo  thereupon  gave 
op  tbe  flfst  bill  t»  tbe  acceptor.   After  this  and  during 
the  nmninff  of  liie  second  bill,  biti  before  tbe  defendant 
bui  parted  witb  k^  tbe  acceptor^  witbont  bis  consent^ 
altered  the  date  from  the  SOtb  to  tbe  2kh.  Jung.    The 
plaintiff  then  called  on  tbe  acceptor  to  give  him  back 
tbe  first  Inll,  whtcb  be  did.    Tbe  jury  having  found 
tbat  tbe  second  bill  was  altered^  in  order  to  obtain 
more  time  to  pay  it^  and  without  fraudulent  intent  to 
vitiate  it»  tbe  Lotd  Chief  Baron  held  the  plaintiff  enti- 
tled to  a  verdict  on  the  first  bill  for  10/.  and  a  fraction 
far  interest.     He  gave  leave  to  flM>vo  to  enter  a  noasitit. 
A  rule  was  obtained  accordin^y,  and 

PkUi  now  showed  cause*    On  the  dishonor  o£  the 
fast  bfll,  the  plaintiff,  as  indorsee^  caUedon  tbe  defend- 
ant,  as  drawer,  to  pay  it.     It  was  then  agreed  that  on 
condition  of  the  defendant  paying  8/.  and  giving  an- 
odier  bill  for  the  rrmaining  1€/.,  the  first  should  not 
be  enforced.    The  defendant  was  to  give  the  plaintiff 
I  good  bill  for  10/.,  viz.  one  on  whtehtbe  plaintiff  could 
me  at  law.     He  has  not  done  so,  and  it  matters  not  by 
wbai  drcumatance  the  bill  be  gave  became  waste  paper, 
before  it  came  to  the  plaiotifrs  bands,  for  the  defend- 
ant's engageraeat,  under  which,  the  plaintiff  gave  up 
the  first  bill,  having  been  broken,  his  right  to  sue  on  it 
revived.     The  verdict  is  therefore  right 

fl.  V.  Richards  and  Ball  contri.  The  defendant 
fulfilled  bffB  engagement  with  the  plaintiff  by  drawing 
s  good  bill  for  10/.  and  delivering  it  to  the  acceptor, 
who  was  agent  for  both  parties.  [Gurney  B.  Could 
be  be  the  plaintiff's  agent  for  tbe  purpose  of  destroying 
^  security  be  held  for  him  ?]     It  was  the  plaintiffs 


Sloman 
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1834.  duty  to  see  that  he  received  a  valid  and  unaltered  bill, 
and  as  the  defendant  had  no  knowledge  of  the  altera- 
tion of  the  second  bill,  he  is  discharged  from  liability 

Cox.  on  the  first.  The  defendant  was  also  affected  by  the 
alteration,  for  as  drawer  he  would  not  have  notice  of 
dishonor  for  four  days  later.  They  mentioned  Gould 
V.  Robson  (a),  Newmarch  v.  Clay  (6). 

Parke  B. — It  is  clear  that  this  defendant  is  still 
liable  to  the  plaintiff  as  drawer  of  the  first  bill.  It  being 
incumbent  on  him,  in  the  first  instance,  to  see  that  bill 
paid  at  maturity,  be  shows  that  by  an  agreement  then 
made,  the  plaintiff  was  to  take  8/.  in  cash  and  another 
bill  for  10/.  the  residue.  That  bill  was  accordingly 
drawn  by  the  defendant,  and  accepted  hy  Janes,  but 
was  subsequently  vitiated  by  his  alteration,  so  that  it 
turned  out  of  no  value.  As  the  plaintiff  therefore  has 
not  received  from  the  defendant  a  bill  which  can  be 
enforced  against  him,  his  liability  remains  on  the  first. 

Aldersom  B.^— If  t/im^5  was  agent  for  both  parties, 
and  gave  the  plaintiff  waste  paper  instead  of  a  good 
bill,  may  not  the  latter  get  back  the  former  bill,  which 
he  had  parted  with  on  the  faith  of  having  another 
available  security  ?  The  plaintiff  retained  his  right  to 
sue  on  the  original  bill.  This  case  is  Uke  that  of  a  hill 
given  and  afterwards  dishonored,  which  is  no  parent. 


GuRNEY  B.  concurred. 


Rule  discharged. 


(a)  8  Eut,  576.  (h)  14  EMt,  f  39. 
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1884. 

WiLLTAMB  against  Edwards. 

A  Country  cause.      Issue  bad  been  joined  in  last  Where  in  a 

Easter  vacation j  but  no  notice  of  trial  was  given.  iJ^ue^JJ^^"** 
A  rule  for  judgment  as  in  case  of  a  nonsuit  was  ob-  joined  in  the 

,  .     ,  •     ^,  .     ^  vacation  pre- 

tUDcd  m  tbis  term.  ceding  an  is- 

suable terra, 
and  no  notice 

Kuowles  showed  for  cause»  that  as  no  notice  of  trial  of  trial  was 
iiad  been  given,  the  application  could  not  be  made  till  ^^®"  ^^f  ^^* 

®         '  .  ...  .  next  assizes, 

die  third  term  inclusive  after  issue  joined.    Here  issue  judgment  as  in 
was  joined  in  Haster  vacation,  which  is  not  now  part  of  J^  may  now 
die  preceding  term  by  relation.    Every  pleading  is  !>«  moved  for 
Dov  entitled  of  the  ^y  of  month  and  year  when  next  after 
pleaded  (a).  those  assiict. 

Rawlinson  contrJL  If  any  such  rule  as  that  con- 
tended for  exists  in  country  causes  {b),  this  is  the  third 
term,  for  inue  was  here  joined  in  Easter  vacation. 
That,  according  to  the  old  practice,  would  have  been 
u  of  Easter  term ;  so  that  a  clear  issuable  term  has 
dapsed.  By  the  new  rules  (c)  the  existing  practice  as 
to  the  timea  of  proceeding  in  the  cause  is  expressly 
ttved ;  nor  need  the  issue  now  be  entered  before  mak- 
ing this  application  {d). 

Parke  B. — It  was  certainly  unnecessary  to  enter  the 
itfoe.  Our  present  impression  is,  that  notice  of  trial 
dioold  have  been  given  for  the  assizes  after  Trinity 
tenn,  and  consequently  that  the  application  is  not  pre- 

(0  %.Gct.  ffiL  4  WiU.  4.  No.  1.  [Ante,  Vol.  IV.  p.  i.] 
(0  Bahr  f.  Kewmmn,  1  H.  Bla.  1«S  ;  Da  CoU^  ▼.  LtdstamM,  t  id.  558  ; 
*PP"f  to  foff  been  town  causes,  withoat  notice  of  trial  given  in  either. 
(0  BiLi  Will,  4.  No.  «.     [^w**.  Vol.  IV.  p.  i.] 
W  hg. Gen.  HU.  t  fVUl.  4.  No.  70.    [Antt,  Vol.  II.  547.] 

^01.  y,  N 


178 


CASES  IN  MICHAELMAS  TERM 


I834<. 


Williams 
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Edwards. 


mature.     We  will,  however,  confer    with    the  other 
judges. 

On  a  subsequent  day  he  said : — This  was  a  country 
cause,  in  which  issue  was  joined  in  the  vacation  before 
last  Trinity  term,  and  as  the  new  rules  did  not  intend 
to  give  further  time  to  proceed  to  trial  than  before,  we 
think  that  the  defendant  might  move  for  the  present 
rule  in  this  term.  It  must  be  made  absolute  unless  a 
peremptory  undertaking  is  given,  in  which  case  it  may 
be  discharged. 


Alderson  B. — This  was  a  country  cause,  in  which 
issue  was  joined  in  the  vacation  before  an  issuable  term, 
and  by  the  present  course  of  the  court  the  plaintiff 
ought  to  have  taken  down  the  record  for  trial  at  the 
assizes.  Then,  as  there  has  been  a  default,  the  motion 
is  regular.  It  would  have  been  different  had  issue 
been  joined  in  an  issuable  term  (a). 

(a)  Id  Simumi  t.  Falkingham,  ante,  Vol.  L  501 » issue  was  jouied  us  an 
issuable  term  (Hilary),  The  plaiutiff  did  Dot  give  notice  of  trial  £or  tho 
spring  assizes  next  after  that  terra,  and  it  was  held  too  soon  to  nioTe  for 
judgment  of  nonsuit  in  Trinity  term,  S.  P.  Miller  v.  Hamll,  cited  1  Tyr. 
501  «.  In  Prentiee  v.  Bl«ttt  9  Bing.  360^  the  issue  was  joined  im  7fUH^ 
term  in  order  to  go  to  trial  at  the  summer  assiiea*  but  oo^  notice  of  trial  mfu 
given. fur  them.  The  court  held  tiiat  it  was  premature  to  move  for  judgment 
of  nonsuit  in  Michaelmas  term.  Hall  v.  Buchanan^  2  T.  R.  734,  is  a  case 
exactly  similar  in  circumstances,  except  that  a  notice  of  trial  had  been 
given  in  the  term  next  following  the  assizes  ;  and  tlie  court  said,  **  The 
rale  ii,  that  no  plaintiff  is  bound  to  give  notice  of  trial  till  the  term  iueeead' 
ing  that  in  which  issue  was  joined  •"  so  that  where  issue  is  joined  in  a 
country  cause  in  Hilary  or  Trinity  terms,  notice  of  trial  need  not  be  given 
for  the  next  assizes,  for  no  motion  for  judgment  as  in  case  of  nonsuit  can 
be  made  till  after  the  second  assizes  had  passed %.  Tidd,  9th  ed.  764; 
Wingrove  v.  Hodgson,  ante,  Vol.  IV.  3^8. 
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1834. 
Nurse  against  Geetiko. 


THE  plaintiff  had  declared  in  the  vacatioii  after  Idst  Imparlances 

tend,  ▼{£«  on  25th  October,  and  had  afterwards  e!id  toVv" 
i^pied  jnc^ment  as  for  waitt  of  a  jdea.    A  role  to  set  »•  H.  of 
atide  the  judgment  and  subsequent  proceedings  for  of^prbc^  ac^ 
irregularity  was  obtamedoti  the  authoritj  of  Taunton  J»  ^  ^^^  ^*  ^' 
m  Frtam  ▼«  Ckaplin(a).    Cause  was  shown  that  the 
ease  eited  could  not  be  sui^tained ;  for  the  uniformity  of 
pooesB  act  9  WUl.  4.  c*  39.  s.  11.  enacts^  that  if  any 
writ  of  suvnons,  capias,  or  detainer,  issued  by  antho^ 
lily  of  that  act,  shall  be  serred  or  executed  on  any  day, 
whether  in  terai  or  vacation,  all  necessary  proceedings 
te  judgment  and  execution  tkiay^  except  as  thereinafter 
provided,  be  had  thereon  without  delay  at  the  expi*- 
lation  of  eight  days  from  the  service  or  execution 
thereof  on  whatever  day  the  last  of  such  eight  days 
■ly  happen  to  faD,  whether  iii  term  or  vacation. 

PamxE  B. — I  have  always  considered  that  impar- 
haees  were  put  an  end  to  by  the  enactment  quoted,  and 
latFe  constantly  acted  on  that  impression  at  chambers  ; 
but  we  win  confer  with  the  judges  of  the  King's  Bench. 
Ob  a  subsequent  day  he  said: — We  have  consulted  the 
judges  of  the  other  courts,  and  we  are  all  of  opinion 
that  since  the  uniformity  of  process  act  imparlances  are 
It  an  end,  and  proceedings,  whether  in  term  or  vacation, 
contmue  their  course  without  them.  However,  as  there 
ii  DO  reason  to  doubt  that  the  authority  cited  is  cor- 
nctlj  stated  in  the  report,  the  rule  may  be 

Discharged  without  costs. 

Alexander  supY^Tted  the  rule,  C.  Jones  showed  cause 
^tinstit 

(«)  i  Dowl.  p.  c.  5J3. 
n2 
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Dixon  against  Lee  and  Hawkes. 


Two  gaineos     g^RESSWELL  showed  cause  against  a  rule  nisi  for 

were  %\\tvi  to     f^  © 

the  wife  of  a  an  attachment  against  Anne  Dixon  for  not  attending 

sixtymUes^  ^^  ^^  ^^  assises  held  at  Lancaster^  pursuant  to  a 

from  Lancof  subpoena.    First,  the  affidavit  does  not  distinctly  state 

subpoena  to  ^^^  the  witness  was  called  on  her  subpoena,  which 

attend  and  Malcobn  V.Ray  (a)  shows  to  be  necessary.  There,  though 

give  evidence      ,  .  *  ^ 

at  the  assizes    the  crier  had  indorsed  on  the  subpoena  that  he  had 

She^dld  "it^ot  at  ^^^^^  *®  witness,  the  court  held  that  insufficient  with- 
the  time  com-  out  the  fact  being  distinctly  sworn  to  on  affidavit* 
amount  was  ^   [Parfc  B.  That  case  is  so  much  impugned  by  the  sub- 

insuflScient.  sequent  decision  of  Barrow  v.  Humphries  (b)  that  it 
Shehadasick      ^  .  •:,       ^  t      .  ]ry  -a 

infant  at  the  Cannot  be  now  considered  an  authonty.  Gumey  o. 
breast.    Her    In  many  instances  after  the  cause  has  been  called  on. 

best  route  was    ,  , 

through  Liver-  the  Witness  has  been  called  on  his  subpoena  before  the 
side'o^ch"'  J"^  *^  swom,  in  order  to  withdraw  the  record  if  he 
fare  from  should  not  appear  (c).  Alderson  B.  In  Malcolm  v.  May 
was^a  guinea.  *^®  witness  had  been  in  court,  so  that  the  court  might 
She  did  not  have  thought  it  necessary  to  call  him  when  wanted. 
sizes.  The  There  may  be  a  distinction  between  a  witness  who 
court  refused    attends  the  court  in  pursuance  of  his  subpoena,  and 

to  make  a  rule  ,   *^  ^      ^ 

absolute  for  an  one  who  stays  away  in  disobedience  to  it.     It  might  be 

holdlne'tlla^  ^^  "*®  *°  ^^^  ^^  ^  ^^^  ^"^  case,  though  fruitless  m  the 
she  might  rea-  other.]     Secondly,  the  affidavits  show  that  the  witness 

qu?re  aii*^-  ^^  ^^^^  ^^  ^  publican  living  at  Rainhill,  sixty  miles 
side  place  out 

and  home,  aud  >.  v  ^  «  •*  ^^^    «  ^        «  •>  . .  »«-.         .      .x     *    « 

that  two  ("^  ^  ^'  ^'  **^ '  ^'^'  "*^'  ^'  ^'  "'•  ^^^'  tiotnlne  Day  (or  Ray. 

guineas  ap*  iP)  3  B.  &  Aid.  598. 

peared  too  (c)  Sec  Hopper  v.  Smith,  M.  &  M.  115 ;  MutUtt  v.  Hunt,  ante.  Vol.  til. 

hule  for  her  875.  In  Aitkent  v.  Howell,  cor.  Taunton  J.  Guildhall,  lOlli  May  183 J,  tbb 
expenses. 

Semble,  The  ^^i**®  ^*'  taken  in  an  ondefended  cause,  which  was  suffered  to  keep  its 

aflSdavit  in         place  io  die  paper. 

support  of  an 

attachment  for 

oot  attending  a  trial  in  pursuance  of  a  subpoena,  need  not  show  that  the  witness  was 

called  in  court  on  it,  per  Parke  B. ;  particularly  where  it  does  not  appear  that  he  al- 

teiMkd  the  court  at  uli,per  Aldcrum  B. 


Ill  THB  Fifth  Year  of  WILLIAM  IV. 

from  Lancaster  and  eleven  from  Liverpool,     As  there 
was  DO  direct  coac^  conveyance  from  MainAill  to  Lan- 
caster, her  readiest  way  was  to  go  round  by  Liverpool, 
the  inside  coach  (are  from  whence  was  a  guinea.    She 
woold  have  had  to  stay  three  days  at  Lancaster  with  a 
fiek  mfiint  at  the  breast.    She  received  two  guineas 
eonducl  money,  which  is  not  sufficient.     Before  she 
could  be  called  on  to  set  out  she  should  have  received 
mdBdent  for  her  journey,  her  stay,  atid  her  return. 

Alexander,  contri*  The  witness  kept  the  money^ 
vithoot  complaining  at  the  time  she  received  it  that  it 
was  loo  little  for  Ibe  purpose. 

Per  Citriasi.— The  witnesa  dbould  have  objected  to 
Ae  wnooni  as  insufficient  at  the  time  it  was  so  paid 
her.  But  under  her  circumstances  at  the  time,  and 
in  her  atadoii  of  li&«  ahe  might  reasonably  require 
HI  inaide  place.  Two  guineas  would  not  be  sufficient 
ibr  her  expenses  out  and  liome.  ^Fhe  master  would 
dnr  whatever  sum  was  paid  for  them,  not  exceeding 
lixpcace  a  mile.  Under  the  circumstances  an  attach- 
■ent  ought  not  to  issue. 

Rule  discharged,  but  without  costs. 
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V. 

and 
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Leslie  against  Disney. 

The  defendant's  affidavits  stated  that  he  held  the 
office  of  Somerset  herald  by  letters-patent,  with 
Krery  and  a  fixed  salary  from  the  king,  and  that  he  was 
liable  to  be  called  on  to  attend  his  majesty  at  any  time. 
The  defendant  swore  he  considered  himself  to  be  one 
of  the  king's  servants  in  ordinary.  In  1693  the  House 
of  Lords  affirmed  the  privilege  from  arrest  claimed  by 


The  officer  of 
arms  called 
Sowenet 
hem  1(1,  being 
arrested  cm 
mesne  pro- 
cess, the  coart 
refused  to  dit- 
chari^e  him  on 
motion,  ai  a 
king's  tenraot 
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Windsor  herald  (a).  The  arrest  was  on  the  Sth,  and 
on  the  20th  a  rule  was  obtained  for  discharging  the 
defendant  out  of  custody,  on  the  ground  of  privilege  as 
a  king's  servant.  Cause  was  shown  that  the  application 
was  too  late ;  that  the  defendant  is  not  an  officer  whose 
duty  is  actually  to  attend  the  king ;  and  that  the  crown 
did  not  interfere,  Fisher  v.  Begrez  (6). 


Per  Cwiam. — The  question  whether  Somerset  herald 
is  entitled  to  be  discharged  from  arrest  by  reason  of 
his  privilege,  ought  not  to  be  decided  on  this  motion, 
or  till  he  shall  sue  out  his  writ  of  privilege.  The 
Court  of  King's  Bench  took  the  same  course  in  Lunt- 
ley  V.  Battine  (c),  on  a  similar  application  by  a  gen- 
tleman of  the  King's  Privy  Chamber,  on  the  ground, 
that  as  he  was  rarely  called  on  to  attend  his  majesty's 
person,  no  inconvenience  would  follow  his  being  put  to 
that  mode  of  claiming  his  right.  In  like  manner  he- 
ralds are  only  bound  to  attend  on  occasions  of  state 
ceremonial.  A  servant  in  ordinary,  means  one  whose 
usual  duty  it  is  to  attend  the  king. 

Kelly  supported  the  rule ;   Richards  showed  cause. 

Rule  discharged  (rf). 


(a)  15  Lords'  Journals,  303. 
(c)  J  B.  &  Aid.  234. 


(6)  Ante,  Vol.  IV.  65. 
(d)  See  Bipm  v.  Dibdin,  pMt,  and 
AUtridgc  T.  Barry,  3  Dowl.  P.  C.  450. 


Davies  against  Jones. 
^HILTON  moved  to  set  aside  the  writ  of  summons 


and  proceedings  thereon,  for  irregularity.      The 


A  writ  of 
summons 
slated  the 

to  be  trespass  ^^^  ^^^  ^"  trespass  on  the  case,  but  the  sum  demanded 
on  the  case, 

without  indorsement  of  the  sum  demanded.  The  particulars  of  demand  were  for 
wages.  They  were  delivered  at  the  same  time  with  the  notice  of  declaration.  At 
the  plaintiff  hi^  not  4^im^^  tbo  writ  was  not  set  aside  for  irregularity. 


Davies 

V. 
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was  not  indorsed  (a).  The  particulars  of  demand  were 
delivered  with  the  notice  of  dedaration,  and  stated  7/. 
to  be  due  to  the  plaintiff^  for  wages  as  a  clerk.  No 
declaration  had  been  filed.  Jones. 

Per  Curiam  {b). — Till  the  declaration  idiows  an  irre- 
gQlarity,  it  cannot  be  taken  that  any  has  been  com- 
mitted. Should  a  declaration  be  filed  in  assumpsit,  a 
firianee  would  appear,  and  the  defendant  may  then 
move  to  set  it  aside.  But  the  declaration  may  be  in 
esse;  and  to  set  aside  the  writ  at  present  would  be  to 
set  it  aside  before  the  nature  of  the  dem&nd  was  known. 

The  rule  was  afterwards  granted  on  the  ground  of 
an  nregularity  in  the  nodce  of  declaration. 

(ft)  As  to  this  point,  tee  Perry  v.  PtUchett,  ante.  Vol.  IV.  735. 
W  Lord  LyndJatra  C.  B.,  Parhe,  Aldtrion,  and  Gumtyt  Bs. 


Plant  against  Butterworth. 

AN  attorney  of  Manchester  had  sent  up  an  affidavit  Affidavits  will 
•^  ^  not  be  taken 

of  mcrease,  which  was  filed ;  and  the  court  refused  off  tl^e  file. 

to  suffer  it  to  be  taken  off  the  file  in  order  to  its  being 
amended  in  a  particular  in  which  a  mistake  had  been 
made,  saying  that  a  fresh  affidavit^  explaining  the  mis- 
take, should  be  sworn  and  filed. 
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The  King  v.  The  Sheriff  of  Surrey,  in  Weston 

against  Woods. 

f 
In  order  to        A  ^  affidavit  made  on  behalf  of  the  Sheriff  €3£  Surrey p 

set  aside  Rn       -^jL  •  .    £>         i    /•         ^a*  •  j  4.^     i_         ^ 

attachment  ^^  support  of  a  rule  for  setting  aside  an  attachment 

against  a  she-   against  him,  for  not  bringing  in  the  body  on  payment 

rifTior  not  _  _       _^  •         ii     •  •  i     i 

bringing  in  the  of  costs,  stated  *'  inat  be  was  not  m  collusion  with  the 
d^a  shodd^  said  W.  TF.,  but  that  the  said  special  bail  was  put  in, 
state  that  the  and  the  said  W.  W.  surrendered,  at  the  instance  of 
S!?de  onTis '  ®"^^  defendant,  for  the  sde  protection  of  the  said 
behalf,  and  at  Sheriff  of  Surrey,  whom  this  deponent  still  seeks  to 
well asthat'he  pi'otect  by. this  application."    Cause  was  shown  that  it 

isnotinool-  did  not  appear  from  the  affidarit,  that  the  application 
lasion  with  the  ^^  ,  ,    i    i/.     /%    i        »      .«>        it. 

defendant,  was  made  on  behalf  of  the  sheriff  and  at  his  own 

&*°G^of  «*I*"s«-"  Th«  '"le  ^^  *e  ^^e'^  Beoeh,  Mich.  59 
K.  B.  M.         G»  3.  {a)  makes  that  averment  neoessary,  and  seenn 

adopted  in  this  Court;  Price's  Exch.  Pr.  App.  157* 

In  support  of  the  rule  it  was  contended,  that  the  affi* 

davit  in  substance  showed  that  the  sheriff  was  the  party 

on  whose  behalf  the  motion  was  made. 

Lord  Lyndhurst  C.  B. — ^It  is  better  to  adhere  to 
the  established  form  of  the  affidavit  required.  The 
present  affidavit  neither  states  nor  raises  the  inference 
that  the  motion  is  made  at  the  sheriff's  own  expense. 

The  rule  was  enlarged  to  give  time  to  produce  a  pro- 
per affidavit  at  chambers. 

C.  Jones  supported  the  rule.    Chreaves  showed  cause. 

(a)  S  B.  &  AM.  f  40. 


6^  G.  3. 
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1884. 
HBMmvnr  offuimi  Ekqcish. 

r^ASE  for  negligently  driving  a  gig  against  and  kill-  Where  a  de- 
■  ing  Oe  ph«tiff*8  lione.    Hea,  (before  tile  tiw  ^endaotaolfeiw 

__^  ^  ,  ^  ^    ed  an  locom- 

rnkft  of  pleading)  the  general  issue.    At  the  trial  be-  petent  wkoeM 
fm  WimmsJ.  at  the  Woreegter  summer  assises,  the  ^X^hHSl 
pkmtiff's  only  witness  toproTe  the  defendant's  liability,  deitakingof 
w»  the  pefsoa  who  was  driving  the  plaioCiff's  horse  at  attofnej  to  * 
die  time  of  the  aecident  •  Hisitesldmenyi  beimr  >  o3b*  f ^^^*^*  ^'^ 

lease  to  hiin 
jectod  to  on  the  gvoand  of  interest^  stat^  2^8c3  W^  4.  after  the  trial, 

c.4«.  a.  27.  was  cited,  but  the  learned  judgfe  held  hi»  j;^^{^^^ 
to  be  incompetent.     The  plaintiff  ilben  declared  be  verdict,  it  is 
woddiiriease  him,  but  no  release  stamp  being  in  court,  a  newi^ 
the  defendant's  counsel  suffered  the  plaintiff  to  pre-  that  the  ra- 
eeed  on  the  ondeUtaking  of  the  plaintiff's  attorney  dial  ^^tn,  bat  the 
the  release  should  be  executed  after  the  trial     The  ^i^n^fs  b^s  a 

remedy  oo  .tDa 

phintiff  obtained  a  verdict,  and  his  attorney,  when  undertaking. 
cdkd  on  to  perform  hb  undertaking,  refused  to  do  so. 

Lee  moved  for  a  new  trial,  on  the  ground  of  breach 
of  frith  and  fraud  on  the  court.  The  evidence  was 
taken  on  a  condition  which  had  not  been  performed, 
and  should  therefore  be  struck  out. 

Lord  Ltndhurst  C.  B. — The  question  is  between 
the  defendant  and  the  plaintiff's  attorney.  The  ver- 
dict of  the  jinry  cannot  be  affected  by  the  breach  of 
Aat  undertaking  to  release  the  witness,  in  conrideratton 
of  which  he  was  allowed  to  give  his  evidence. 

Parke  B. — You  import  into  the  case  the  word 
" condition."    Your  whole  argument  t;ums  on  that  term 
^img  s  part  o{  the  agreement  under  which  the  witness    • 
^»  examined*     But  there  was  PO  such  condition  in 
^  traosaction.     The  trial  was  suffered  to  proceed  on 
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an  attorney's  undertaking  to  give  a  release,  and  that 
undertaking  may  be  enforced  by  the  witness. 

Aldbrson  B.— The  undertaking  was  for  the  benefit 
not  of  the  defendant,  but  of  the  witness,  who  is  thereby 
entitled  to  be  released  from  any  future  action  by  the 
plaintiff.  It  is  sufficient  that  the  witness  gave  hb  evi- 
dence on  the  impression  that  he  was  released. 


Gurnet  B.  concurred. 


Rule  refused. 


Gladwell  against  Blake,  Swaysland  and  Solomoii. 

A  constable  HPRESPASS  and  false  imprisonment.  The  declara- 
cuuohe^^tJ^i-  ^^^  stated,  that  the  defendants,  on  the  10th  of 

rant  of  a  judge  December  1833,  with  force  and  arms  &c.,  assaulted  the 
Bench,  direct-  plaintiff,  to  wit,  in  the  county  of  Middlesex,  and  with 
^w"i^^»?""  great  force  &c.  pulled  and  dragged  him  about,  and 
and  not  ad-      forced  and  compelled  him  to  go  from  and  out  of  a  certain 

dressed  to  him  church,  situate  in  the  county  aforesaid,  into  the  public 
by  name,  in  '  .  . 

any  other  dis-   street  there,  and  forced  and  compelled  him  to  go  in 

own^'^foc^stat  *"^  along  divers  public  streets  to  a  certain  police- 
5  G.  4.  c.  18.  office,  situate  in  the  county  aforesaid,  and  then  and 
the  constable    there   detained  and  imprisoned  him,   and  kept  and 

of  every  parish 

&c.,  may  execute  any  warrant  of  anyjtatUe  &C.,  within  any  parish  &c>  tituata 
within  tne  jurisdiction  for  which  the  justice  shall  have  acted  in  granting  it,  though 
not  directed  to  him  by  name,  and  notwithstanding  the  parish  in  which  such  war- 
rant is  executed  is  not  that  for  which  he  shall  be  constable,  is  confined  to  wan^ants 
issued  by  such  justices  of  peace  as  have  only  a  limited  jurisdiction.  In  trespass 
against  a  constable  for  assaulting  and  falsely  imprisoning  the  plaintiff,  a  plea  justify- 
ing the  arrest  under  a  judge's  warrant,  not  directed  to  the  defendant  by  name,  is 
bad,  if  it  does  not  state  the  arrest  to  nave  taken  place  within  the  defendant's  own 
jurisdiction. 

If  a  constable  execute  a  warrant  of  a  judge  of  K.  B.  not  directed  to  him  by  nama 
out  of  his  own  district,  and  is  sued  in  trespass,  no  demand  need  be  made  of  perusal 
and  copy  of  the  warnnt,  uader  S4  Q.  2.  c.  44.  s.  6. 
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detained  him  in  prison  without  any  reasonable  or  pro- 
bable cause  whatsoerer.  The  defendants  pleaded^ 
first,  not  guilty ;  secondly^  that  before  and  at  the 
time  of  the  making  of  the  warrant  as  thereinafter  men- 
tioned, at  the  sessions  of  oyer  and  terminer  of  our  lord 
the  king,  holden  in  and  for  the  eounty  of  MiddUBex, 
at  the  sessions  house  for  the  said  eounty,  on  the  2nd  of 
September  1893,  the  phuntiff  was  and  then  stood  in- 
dicted for  wilful  and  corrupt  perjury,  in  his  examina- 
Aaa  as  a  witness  before  the  Right  Honourable  J&hn 
SingleUm  Lord  Lyndhurst,  Chief  Baron  of  his  Ma- 
jesty's Court  of  Exchequer,  in  a  certain  cause,  wherein 
&  Bhomfield  was  plaintlfi^  and  the  said  W,  Blahe, 
E.  Cohen,  the  said  T.  A.  Swaysland,  and  the  said 
H.  Sohman  were  defendants,  to  which  indictment  the 
pkintiff  had  not  then  appeared  or  pleaded;  and  it  had 
heoi  then  and  there  ordered  by  the  said  court,  that 
die  phintiff  should  enter  into  recognizance  in  SOO/l, 
with  two  sureties  in  1(XM.  each,  and  that  forty-eight 
hoars'  notice  of  bail  should  be  given  to  Mr.  Spyer,  of 
No.  30,  Broad  Street  Buildings,  London,  solicitor  for 
the  prosecution,  before  the  same  should  be  taken. 
And  the  defendants,  in  fact,  further  say,  that  before 
die  said  time  when  &c.,  to  wit,  on  the  10th  of  Septem^ 
her  1833,  the  premises  aforesaid  having  been  certified 
to  the  Honourable  Sir  John  Patteson,  knt.,  one  of  his 
majesty's  justices  of  the  court  of  our  lord  the  king, 
before  the  king  himself,  by  the  cleric  of  the  said  session 
far  the  said  city,  the  said  Sir  John  Patteson,  so  being 
audi  justice,  duly  made  and  issued  his  certain  warrant, 
ander  his  hand  and  seal,  bearing  date  the  day  and 
jeir  last  aforesaid,  directed  to  Thomas  Gibbons,  gen- 
ttemsD,  tipBtstff,  or  any  other  tipstaff  of  his  majesty's 
Court  olKiog's  Bench^  and  to  all  chief  and  petty  con- 
'Mes,  hettdboroughs,  titbing-men,  and  all  others 
whofli  ihe  Bsdd   vrarrant  might  eoncem;  and  thereby 
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1834.  willed  and  requiredi  and  in  his  majesty's  name  strictly 
^^^v"^^  charged  and  commanded  them,  and  every  of  them,  on 
i.4^wE;,t    gjgjj^^  thereof,  to  apprehend  and  take  the  body  of  the 

Blai^s       plaintiff  and  bring  him  before  the  said  Sir  John  PaU 
tisson,  or  one  other  of  the  judges  of  the  said  Court  of 
King's  Bench,  if  taken  in  or  near  the  cities  of  London 
or  Westminster,  if  elsewhere,  before  some  justice  of 
the  peace  near  to  the  place  where  he  should  be  there- 
with taken,  to  the  end  that  the  plaintiff  might  become 
bound,  and  also  find  sufficient  sureties  for  his  personal 
appearance  at  the  next  session  of  the  peace  of  our  lord 
the  king,  to  be  holden  in  and  for  the  county  of  Jtid- 
dlesex,  to  answer  to  the  said  indictment  according  to 
the  due  course  of  the  said  court,  and  to  be  further 
dealt  with  according  to  law;  and  the  defendants  furv 
ther  say,  that  afterwards,  and  before  the  said  time 
when  &e.,  to  wit,  on  the  day  and  year  last  aforesaid, 
in  the  couoty  aforesaid,  the  said  warrant  was  deliyered 
to  the  said  H>  Solomon^  who  then,  and  from  thence, 
and  until  and  at  the  said  time  when  &c.,  was  a  con- 
stable and  peace  officer  in   and  for  the  county  of 
Sussex,  in  due  form  of  law  to  be  executed;  by  virtue 
of  which   said  warrant  he  th^  said  JET.  Solomon,  bq 
being  auch  constable  and  peace-officer  as  aforesafd^ 
and  the  said  W.  Blake,  and  T.  A.  Swaysland,  in,  his 
aid  and  assistance,  and  by  his  command,  afberwards, 
to  wit,  at  the  said  time  when  &c.,  that  is  to  say,  on  the 
day  and  year  last  aforesaid,  gently  laid  their  hands 
Qii  the  plaintiff,  in  order  to  apprehend  and  take,  and 
did  then  and  there  apprehend  and  take  the  plaint^ 
into  the  custody  of  the  said  XT.  Solomon,  until  the 
plaintiff  afterwards,  and  as  soon  as  conveniently  couI4 
be,  was  carried  and  taken  to  and  before  the  sai4  Sir 
John  Patteson,  for  the  purposes  aforesaid,  in  an4  by 
the  said  warrant  specified;  and  under  and  by.Tirt^e 
of^heflame,  and  on  the  occasion  aforesaid*  the  {Jmih 
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iff  was  necessarily  and  nnavoidably  forced  and  com^ 
peBed  by  the  defendants  to  go  from  and  out  of  the 
lanl  church  mto  the  said  public  street  there,  and  was 
Ao  forced  and  compelled  by  them,  the  defendants,  to 
go  in  and  along  the  said  public  street  to  the  said 
pofice-office,  and  was  also  necessarily  and  unavoidably 
imprisoned,  and  kept  and  detained  for  the  said  space 
of  time  in  die  said  dechuration  mentioned,  which  are 
die  said  sopposed  trespasses  in  the  said  declaration 
mtn6cftMed,  and  whereof  the  plaintiff  hath  complained 
sgttdst  them* 

To  this  ^lea  the  {plaintiff  (aftet  firotesting  that  he 
fid  not  stand  hidicted  for' perjtiry,  and"  that  it  had  not 
been  ordered  by^  the  court  of  session  that  the  plaintiff 
dioold' enter  into  recognizances,  the  warrant  of  Mr. 
/ostioe  Pattaan,  and  that  the  other  defendadrts  acted 
in  aid  of  the  defendant  Solofnon,)  replied,  that  the 
defendants  of  their  own  wrong,  and  without  the  reA- 
due  df  the  caiise  in  the  second  plea  alleged,  committed 
die  trespasses  in  the  declaration  mentioned. 

The  cause  was  tried  before  Lord  LyndAurst  C.  B. 
at  die  Mtddlaex  sittings  after  last  Trinity  term.  The 
arrest  was  shoiWn  to  b^  hi  MidSestx.  The  plea  was 
eteblbhed  in  evidence,  and  the  defendant  Sdhmon,  to 
whom  the  warrant  was  delivered,  was  proved  to' be 
chief  constable  of  Brighton  in  8as9exi  The  plaintiff 
did  not  prove  that  he  had  denianded  a  copy  and  pern-^ 
aal  of  the  warrant  from  the  defendant  Solomon,  accotd-^ 
mg  to  9i  O.2.  c.  44.  s.  6.  Batl  for  the  defendants 
eontended,  that  the  plaintiff  should  be  nonsuited  on 
this  ground,  or  that  the  verdict  should  be  entered  for 
Ae  defendants  tmder  5  O.  4.  c.  18.  s.  €.  The 
kvoed  chief  baron  thought  that  thoise  statutes  did 
M  nppfy,  and  directed  a  verdict  for  the  plaintiff,  but 
P^kire  to  ibe  defendants  to  move  to  enter  a  verdict. 
TUjory  gttve  a  ▼erdiet  for  the  plabitiff  with  40t.  da- 
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1834.       miigea.   i^(p/il?^/ having  obtained  a  rale  according  to  tb^ 
2^^^^      leave  reserved. 

Gladwell 

V. 

Ani^ni  Awipo*  Serjt.  showed  caose.  No  protection  k 
extended  to  the  defendants  by  24*  G.  ^.  c.  44f*  s.  6., 
which  only  includes  warrants  under  the  hands  of  jus- 
tices of  the  peace,  and  does  not  apply  to  bench  war- 
rants. It  enacts,  that  ''  no  action  shaU  be  brought 
against  any  constable,  headborough,  or  other  officer, 
or  against  any  person  or  persons,  acting  by  bis  order 
and  in  his  aid,  for  any  thing  done  in  obedience  to  any 
wansnt  under  die  hand  or  seal  of  any  jtuHee  6f  the 
peace^  unless  demand  shall  have  been  made  of  the 
perusal  and  copy  of  such  warrant.  [Lord  Lyndhurgi 
C«  B.  The  difficulty  arises  on  sect.  6.  cft  5  G^  4.  e« 
18«}  That  statute  contains  the  same  terms  as  24  G.  IZ* 
e*  44.  s.  6.,  without  giving  power  to  the  defendant, 
Sohmottj  as  a  constable  of  Sussex,  to  execute  this  war^ 
rant  in  Middlesex  out  of  his  own  jurisdiction.  It  was 
passed  to  remedy  inconveniences  which  it  was  apprch^ 
bended  might  arise  within  limited  jurisdictions,  from 
the  state  of  the  law,  as  ascertained  by  Rex  v.  Weir  {a\ 
It  was  there  decided,  that  a  justice's  warrant,  if  directed 
to  a  constable  by  name,  may  be  executed  by  him  any 
where  within  the  jurisdiction  of  the  justice  who  grants 
it,  but  if  merely  directed  to  constables  by  the  descrip-^ 
tion  of  their  office,  e,g.  ^*  constables  of  IF."  they  cottU 
not  execute  it  out  of  the  district  of  W.  The  worda 
of  that  section  (fr)  empowering  the  execution*  of  aoiy 
warrant  of  any  *^  justice  or  of  any  magistrate  withim 

(a)  1  B.  &  Cr.  28S.  At  to  that  case*  see  2  Hawk.  c.  IS.  s.  SO;  1  Salk* 
176;  1  Ld.  Ray.  546. 

(6)  5  G.  4.  c.  18.  (passed  SI  March  1834,)  is  intitaled  "  an  act  for  tbt 
tnore  e£Rectoal  rcooveiy  of  penalties  before  justices  and  magistrates  oi^  oon- 
vidion  of  offenderst  and  for  fftdlicsating  the  execution  of  warranti  by  ooii-> 
aUiblet*"    Section  6  it  a»  foUows,  "  and  whereas  warrantt-  addfesaed  to 
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mnf  parish  &c  sitnate,  hfingy  or  being  within  that 
jtirifldietion  ibr  which  such  justice  &c.  shall  have 
acted/'  cannot  refer  to  the  warrant  of  a  judge  of  the 
King's  Bendi  who  has  general  jurisdiction  over  Eng" 
land  and  WoUm^  but  to  those  ^'  magistrates"  who  hare 
afimited  jurisdiction  only.  It  is  clear  that  the  term 
'^  magistrate"  in  this  act  is  only  used  synonymously 
with  ''  justice  of  peaoe,*^  without  extendmg  to  a  judge 
of  the  King's  Bench,  who  in  granting  a  bench  warrant 
acts  judicially,  and  is  therefore  free  from  responsibility. 
[Lord  Lyndkunt  C.  B.  Are  the  justices  of  peace  at 
qnartor  sesnons  who  issue  bench  warrants  within  the 
set  5  G.  4.,  or  are  they  to  be  considered  as  judges  of 
a  court,  and  not  acting  as  justices  of  peace?]  \t  is 
mbmitted  that  they  must  be  viewed  in  the  latter  light. 


1834. 
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beadborooghsy  tiUnng-iacB,  borthoUerirur  other  peace^fficcti 
of  fviahesy  townsbipft,  bemletv  or  places  in  their  chanusters  of  and  a».coB- 
tfables,  headboroQghs,  tithuig*nien,  borsholders,  or  other  peace-officers  of 
iBdb  letpecttve  parishes,  townships,  hamlets,  or  places,  cannot  be  lawfully 
eneated  by  Ukem  out  of  the  prectnctB  thereof  respectively,  whereby  means 
«e  afbrded  to  crisBinats  and  otbcra  of  escaping  (torn  justice.    For  reniedy 
whoeof  be  it  furtber  enacted,  that  it  shall  and  may  be  lawful  to  and  for  each 
lod  erery  constable*  and  to  and  for  each  and  every  headborough,  tithing- 
B«n,  hoTsholder  or  other  peace-officer  for  every  parish,  town,  hamlet  or 
pbep,  to  ezecote  any  warrant  or  warrants  of  any  justice  or  justices  of  the 
fCMs,  or  ofaoy  Bagistrate  or  magistrates  withiH  any  parish,  town,  hamlet, 
oTflaoe  «tvale»  lying»  or  being  within  that  jurisdiction,  for  which  such 
jaAot  or  josrices,  magistrate  or  magistrates,  shall  have  acted  when  granting 
ndi  warrant  or  warrants,  or  when  backing  or  indorsing  any  such  warrant 
Of  warraots,  in  such  and  the  like  manner  as  if  such  warrant  or  warrants  had 
km  addieascd  toflvdi  constabte*  headboreogh,  tithing-man,  borsiiolder,  or 
siher  peace-offioerspedaiiy  by  hb  name  or  names,,  and  notwithatattdiag  the 
fvishp  town,  haiofet  or  phce  in  which  such  warrant  or  warrants  shall  b« 
cxccated,  shaJJ  not  be  the  parish,  township^  hamlet  or  place  for  which  he 
ibO  be  cQDstab/e,  headborough,  tithing-roan  or  borsholder,  or  other  peace- 
«Aeer,  provided  that  the  same  be  within  the  jurisdiction  of  the  justice  or 
jvtiees,  Buigi«tnCe  or  magistrates,  so  granting  such  warrant  or  warrants,  or 
•iduB  the jofjsdiction  of  the  justice  or  justices,  magistrate  or  magistrates, 
^«koa  10?  such  warrant  or  warrants  shall  be  backed  or  indorsed." 


caAHUddiiteiti  -b^iifn^slevtiaJeBiiiheSitelafi  )aatiaB-itSi 

(flAb*  ^knfe,  >but,<Jinit[  c^rmJtte jiodiaihcblfrfa*  liwfi 

o£^iid^i^  vOU)^  Jtutrhorityvsi^sse^aedi  bf  tUlnJia  tUH 
cIonHHifeKicrdiuaniifiaedMtt'dbn  ouidBipfa&liilaiDVo^wi) 
tl*;£eAnp|(ifo-liUq  ntMitilMiMNfarteisibooiatbtAhitaak    - 

iMglftJr  degoM^  vl^bind^lthsrifka^ife  hfi^lsMtlM«ife«b 
Ji    ^  {sw  liiubii  siii  iii  e-j3ri):u(  id  hsAoad  ata  ilaaifw 

eni^i^  flow,|betyi'ccQ  cpppprvatore ■, ,aR<l  J!Jsti(;^^||p^_jt|jt|j 

V^,^f-  sipc^,  ^Iw.  ple9t(9^  flf  tb,^,  form^j-,  w^^j  giycQ  ,to,  (he . 

*"!^o^°.i^  %,jWre  hpn^u^^^ble,  ^nfl-  ^3,ifi^ed  at  the, 
dipe  that  34  ^f/.  3^  c.  ^l.  .en^powcr^d^J^hern  to^Crj  '"^"i. 
mes(?'J.  The  words  pf,  HG.  i:^  are  ejctensiv^  epoughL. 
to  in9ln(le  not;  only  |vist!(;pS|  of  the  peace,  but  every  , 
Tnagistrate.  Then  how  can  a  judge  of  the  .court  of, 
King's  Bench  be  excluded  from  its  purvie>v?  \t  would 
be  equally  useful  in  cases  of  cscajic  that. a  wnstable 


Ihii  lubJMl,  1  Chit.  Crim. ,  ._. 


Ill  TBB  FiFIfi  Yt Aft  OF  WILLIAM  IV. 


IflS 


dcm  cooDty  should  pursue  aad  take  the  offender  in 
iMdier^  under  the  warrant  of  a  judge,  as  under  a 
wsmnt  of  a  justice  backed  by  another  justice  of  the 
litter  county.    [Aldenan  B.   Had  this  warrant  been 
dincted  to  the  constable  by  name,  no  doubt  could 
Ivm  arisen  as  to  bis  power  to  execute  it,  for  Rex  v. 
Wrir  set  that  at  rest.]      Gimhert  t.  Ccyney  and  ano- 
tier{a)  decided,  that  warrants  addressed  to  peace* 
dttiem  in  their  oflieial  character,  are  placed  by  5  &.  4. 
c«18.s,fi.  on  the  same  footing  on  which  those  ad- 
dfened  to  them  by  name  previously  stood.      This 
mianC  being  directed  to  all  constables,  the  defendant 
SMwwi  was  duly  authorized  io  execute  it  in  Middle^ 
«er.    k  may  be  that  the  statute  embraces  warrants 
whifih  are  backed  by  justices  in  the  usual  way ;   it 
■lyabo  ^fplj  to  cases  like  the  present,  where  such 
laianeneiit  is  not  necessary.    Secondly,  the  pfaun- 
tiPtumot  mote  to  enter  up  judgment  non  obstante 
mtSitito.    For,  in  order  to  insist  on  the  above  point, 
lie  tfaoaid  hicve  replied  that  the  warrant  was  exe- 
ested  in  3iUUIesex,  and  that  Sohmon  was  not  a  con« 
ttaUe"  of  timt  county;  for  this  being  a  transitory  ac- 
tion, and  the  plaintiff  not  being  bound  to  prove  an 
imprisonment  in  Sliddksex,  though    so   laid  in  the 
dedamtion,  the  arrest,  for  all  that  appears  on  this 
reettrd,  may  hate  taken  place  in  tlie  very  parish  in 
SatSKT  of  which  he  was  constable.    Thirdly,  the  con< 
staUa   was  as   much    entitled  to  the    protection  of 
24  &  2L  when  acting  as  he  was  bound  to  do  in  execut- 
11^  a  warrant  of  a  judge  of  the  King's  Bench  within 
the  extended  jurisdiction  possessed  by  that  magistrate, 
St  if  he  had  been  executing  a  warrant  of  any  other 
jQsdce.    'Sothiog  in  the  act  confines  it  to  persons  who 
ve  jostioes  of  peace,  and  no  more. 

^  Lyudbuwlst    C  B. — Having  considered  the 


1884. 


Olaswcil 

V. 

and  Othon* 


^01.  F. 


(^y  Macl.  &  Younge,  R.  469. 

O 
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CASES  kit  1  men AEIMAS 'TERM 


MM. 


dboses  of  5  G>.  4.  c.  18.,  I  tai  satisfied  tOiflt'idtt  kiiilshi- 

tdre  riever  intended  it  tif  ilpptfi  to  the  ^jwlgtb  dfj'  tli^ 

King's  Beneh^  brtt  only  tb  pcirtdttf  haido|(>  auilUdty 

as  justices  of  peace  within  the  limited  jurisdicdonft 

there  expressed.     I  am  also  of  opinion  that  no  demaiid 

of  a  perusal  and  eupy  uFlIie  waFFaiil  was  required  by 

24  G.  2.  c.  44.      The  plaintiff  therefore  must  hx¥e 

judgment,  notwithstfiFiding  the  verdict  ^  to  be  entejl^ 

for  the  defendants  on  the  special  plea, 

•  If-  ...-■.>  .     ^'    ..I  y  <  >!  I'c  >  I  # 

Parkb  B;^Itid  dear  thiftt  hdd  tiotr  ^^  fr^Aefs  i^ 
1$  &.  4.  b.  18.  tn<srely^^tit($ttrFlia4e(l  JtidtMei^  of>fteMfl 
fiks^sing  a  limited  juri0dl<ftlofi> '  iMf  'ffttUd^»'fa#lk 
ttprisi^ly  tnientibhed  jildges'  of  tke'-Kiilg^fc  Benfllf 
that  act  dods  Mot  €ktenA  the*  pdwbrofi  edkibfirillii 
be^orid  ^hav  they  p^tiouBl;^  had'' tiudef 'a  dMHeli 
WAtrAnt  direttM  to  ^  all  (k^fistabl^a^^lhih^  tbTcdMiy 
Mined  (a).  Iti^^  Vi<  Tfi^r  slibw^,  ^hat  itl*ct^|tli)irtiMl 
0^O.'4.  e;  18:  ddes  noi  apply j  the  oonrtaUe>  )ttlliMi» 
rtty  id  ^onfflfiled  to  hhr  o^it  distmt|iimktesiiA0»]ilMii 
}m  hiddi'ted'iA  th0  trdri^ant!  which  hd  taecnrtetkic^BUl 
ptett  bdving  bem  eertaUish^  in  crvidtedee/tviveHliil 
must  be  entered  for  the  defendants;  but  the  |>tat4i 
substantially  defective  at  law,  for  not  averring  that  ib$ 
Mltetkble  \Sol(fmm  ftnadc  tbe^  Vkn&tnn  8um%f^* 
fritMn  bis  jurisdlotioit  as^sueU1CD9istHbkl 
^ptKfiiee'  ia,  that  the  pirndtiff  ]»  etititiedr  to'jt 
hbn  obrftbnte  T«redieto«  'A  pemtal  tbd  c^fp^idP^ilMii 
irarrlmt  need  not  be  dewanded,  mhe^eiMm  tht9<feaii| 
the  officier  ddei^  not  act  within  his  jurisdltftisiL  lt»^li#ii 
dience  to  the  warrant. 

Alderson  and  Ourney  Bs.  concurred. 


Verdict  entered  for  the  plaintiif,  with  40ff«  damagea 

(a)  See  form  of  bench  warrants,  4  Chit.  Cr.  Law,  198. 


UmUrj^Hl  CI  tAilk'feiiT'i^afiiii'WRAY. 


oft^fN  fftntnft  ttoribr  ^ov  4h«  ddfendtat  oii  the  specU  )M1 
[fa3^n4i^ftii|¥edbto-tbi<fvhol0deoUfato  and  judg^  ^^'^^^^ 
(MBlffiBr  Uieqpbintiff  noui  obstaale  veitedicto.  '  «. 

and  Ot|i«cf , 

f(l  Loiiijo-ii  -../■  fi'i  » !i  ;i^^T**''*»Tr""! 

!•?■:.'■'■•";■       '     r  '  ■    ^ 

M[OTION  by  Humfrejf  to  discharge  defendant  out  An  affidAtit 
Jo  2idff&<UiMll]l«QP  etttfcringi  a  common  I  appearance^  on  g^un^  on  a 

lhMpliPdjllMrtr0l<^jfc)l^iogaffi^  4loId  to  bail  covenant  bj 

MfMktfMPr  Om*  tb#.>tM*ey:due!wa».  not  paid  on  Hm  c^b  t^^  at 
4i|[|«ft  AtttJiHstill  remained  dtte.^   The  defendant  wm  »  ^>^J^  named, 
llfcftBJfite  tie^  hi4«bt^d  te  Hhe  pkonftiff  in.a  aum  stated;  Itate^Vdln 
SflMli  And  jbff^^^ilt^a  of  a  certain  indentyre  made  bet  feo<ifnttobe 

^^  indebted  to 

ymaifiuAi  tffeffrcdiy  ljhl»  s^id  T*  fT.  did « covenant  and  theplaintiflF 
«*rttoti.JM»>tbe^|l  ^^irir.  andibis  wi«^.  his  execur  ^^([/of^the 
Miiftc^'^jU I  aome  oriona  of  them,  should  and  would  indenture  in 
«ttffiQdlilni]^ipay*(n!«flfliise!  to  be  paid  %o  the  deponent  of  &T<<at  a 
thasaidoram^iDf  &e.|i  vdtb  bwiiil  interesl^.foc  the  same  d«y  "o^  P<^^ 

rt  i<  •-»  1  ed,  without 

iliBieTnBteoofi  od'pencelittip^  aanuw,  at  a  day  now  alleging  it  to 

mmiA.*Oib  Jud    .csliiubiibl^jJi  uflj   n.l   i..-3i  nr^   jH    vi /m  be  due  and 
•         ^  unpaid* 

fill  Jfiill  gdiiio/fi  1«.»ii  lo'l   .vi.l  t!.   r/l  .' ii  <ii    ,'il,i.,i.        :- 

<apJMUuiNB.-ffCriAtiffida(tit  i«»snfflciMti.\  It  dislKsiiiies 

Mdio  JDrjtiie>iKijrmtBl  lofla leertaioi  aunt  at 
ifaMlB>|iatsed,illdiM^ealbat  the  defendai^t 
iftfadbbM>td)ilieiplaink|ff/in  ItotaMMintr  He  could 
aifebef(f)  iiidfibtacl>'{  if  th^.  tknaiibr  ;paynienli  had  not 
l^fltitlifMafiii^ihadifciiil  remained  due(ci^k:'       i* 


AuBEsoH  and  Ourkby  Bs.  concurred. 

Rule  refused. 

(«)  As  le  dbe  point,   whether  t^  altegation  that  the  defendant  is 

o3 


l^th,  "indeUjd"  lo  ibe  j>l»i>|liff;  li»»  "he  effecLof  coring  wiffidavit  wlucli  ii  «!>«. 

^_0  1^'        «ite  ertoneo'ui,  "sco   BrffAe  v'/CoUKau,  inte,  \'}l.  ttVi^^H.     aIm,  pet 


W**y. 


4Biiig.  149.  -■'■    /  Ii;   nj'i  imt -j/iODTT 

A)  to  arreit  Far  amonDl  of  bill  and  iatcrcit  ibetcon,  see  CuJIun  t,  Uam, 

dMtr,  Vol.  iy.,i6ty    .      ^      ^  ^       ^         1    I.   ■  \     tt       '   A 


Phillips  against  Turner. 

An  nffidRfii  HPHE  affidavit  to  iiold  to  bail  stated  "  that  the  de- 
tail°«au°n6  fendant  was  indebted  to  ^the  ^jij^ntifT  on  a  biU 

that  derendant  drawn  by  A.  B.  upon  tlie  defendant,  and  accepted  bj 
^.i'^t^d  bitn.pufrable'lol./fn^titaidqyiilowipMBei^fCDdfli^^ 
accepted  li_v  n\iiAj\B.  indo^Kd  to  ^]tff'.;>rlaid"^'!£-  J^'ihdoned 
abll' aTaTr  to> 'tW  pMntiffy .  <irath|iHt  exfirtaaly-flibghi^ithatritisiik 
w^^paiHd,  IS  mpmifit  dishotioredfiJ  aadi  GArney^  Bv^aOA  aiiabltiii| 
viilfo^t  a\-  'dw'  aAeH  boOonl/  said^ '<*>  >Ttd<r0Btjaf  «Uc  fioort  i^pHe 
j^^ilw^Kli  withimf  Aatithjs.afM«wiM.«6fiicieiit/'  hiilq-jr,  ^^ttl*\ 

wai  oripnid  oriC'li    ■■       ni  <  ■  ni   ^i.li  I'lrlj'   •iitin-  "1  --jniJIt^  orij  fliuoiba 

dl.hoi,c,rf.       ,  j^jJie^  ^,^d.  ,„,^,  , „,„  ,,.„„  .^,1  ,„„  ,rfg,„  „ 

:  ,!•.■>    nil   /.I    i-iiiii.   Ii;rit    ti>   iitirti;rli<T'|qR  sHl  Ol  l39id/(f> 
SAI,NDElli'«ji«ttll'f0PjU*.""'''l1''-"<>1" 

ITiotffiaavit    rPH13i iuetificationiioi;  fWin^fH  WSi  'W»(WPO«A  on 

ooto"""     furtbet  «t«lii)g;  e«pl|inf  H»|n>„tn,tj<;,M(T<4A»>l!l»illill" 

motiwiwaj  .MW0JU3td*btSilW  ^ftery  ptlwtipufp.^r  ^cljnhgini|fct 
"ff*."-'™  •>«  *«■  bail,  .ccorting  t,,,««.  (!„.,#(,, SSpft* 
ri^t:— Held,  No.  19(a).  In  support  of  the  bail,  afler  admittbif 
i't I'rf'o"'"  *•»  t)">  "TOf  e«i»te4 .11  ttif  (f5(l^Yi<|f  ed  f|t  f^fKplrenb 
SdS''.""'  "  '^''  ''"iw^  Kl  JB?t#  »,",«  WrrBW-Hf  lim*-  .3„,oo3 

"cri.iij"   " (-5  Ji:vi').'ri.MSVii;!i:"';ivi;,:i*'.i;toi^  "™ 

pRjiog  costs. 


SiVMinffth 


ff^'tf^^a^^(Pflrtie,  'Alderson,  anH  Gurnet/ Bs.)—  l8»ll 
lUr.WJ^iWff  i«rtify-i  The  defendant  will  neither  "--*" 
Rceire  nor  pay  any  costs. 

R.y.  Richards  for,  C.  Jones  against  the  bail. 

Sk  BaireyirHkm;p()ir,  mr.  1839. 
nn.-ivyV  \M.r..v'    -  II  ■  Ir  .'"1 


-ibiril  iBid*-  U-iir.i^  liMl  o-  l.!ml  .      .:  ..l.iiii.     Iirr 
IW  j:  no  IHJlfiialu  sill   oj   JjjJdiL'ii  -   "   T-n  Im  .' 


^ilI&fiM4teaiaqni4fae/phpeiiftMtritilat'ri<lHttiqgidaJ'  / 
jkbliMlk)  MAk«Aii>.»  .bid 


7 

.lit  inth.  (Jii 
Piatt  applied  {oltbii'^gaitkimldteiit^lattiiiM  |iriuliito  tW  i8iK  and 

idjoiini  the  sittings  to  some  other  day  in  term,  so  that  ^l^^j^iej*^  ij)" 

it  might  still  be  tried  within  the  tana.    S^tknii  u.  ac-  djuiv 


upon  .pplicati(>5,,„-,qi\)Jh^SWj  :■■,  -i^ 

"  Hmnsotea  W  tWemsii'Jnfigbt'iitiitMediWVe  S^Altn 

'«irMhy4lMii«WM;wU<M1ll«UtwUay»»'Mtbbterm. '^^fl'^l'^i^ 
iMi;UllttI«rwiigM'i«a«e'«,ei««ini<ir'  a  verdiet  if '  Ob-  n  dlnrt  H  n 

4tMiii^>ul:ftaie'iatkg'tik  imilig's'  ms'  itosneak  'i#e  SATiS 
ilirtMWsiidW'oinfliewktliigiknii'tei*.'  Tbe  i»""'ii>« 

«'Wi»  •■t»lffl"5iH«f.'  "X«  HdjollMed  '**«|J  .itiiogloli. 

Wtti!Sili*ctIi«UB<8n*'sialllg;''"-  I'" '■     "I 

.'iriniail)£   lo/lii     lir.d   -trlt   I'l  l(-"|i|n-   nl  '''    '■/ 

"*Hiifl.fcll?Hife'liilill  1*  ii^l'dJffltSntJrlil'eillJtr 
"one.    tstfaattiaWMestoa'at'a'Slttihtirtferti    ; 
■M  hejMde  ijp  of-tbe  day  on  which  they  are  actually 


ISB 


CAS^BSi  IN*  MtCHAEEMAS  TERM 


JoflmoN 

BVMBk 


i8S4.  i^AtA  (a).  N^  cases  eati  to  leKpeoU^d  tO"iqp)»lyyfci^>the 
ftdjouFmneRt  of '  a  sitfting  in  term-is  of -vevyMcenOiiMi* 
cdrrence.  The  tt'ml  must  not  take  place 'wv^tt  *Mit 
day  of  term;  to^  the  hindrance  of  the  ecnmrse  -of  i)iubl|c 
business  on  that  day;  but  it  may  be  taken  aftei^Monb, 
by  consent. 

Hoy  gins  and  Wortley^  who  had  been  ooinsel  forthe 
defendant  in  the  cause,  refused  to  consent ;  apbn  winch 
the  Court  said  they  could  not  interfere.     '-  '  *  /f' 

(a)   Sec  Tayfor  r.  Harris,  S  B^&P.  550,  ace.  Jacofti  v.-Jtfftiicwili  V 
T.R.  51.  -IF     J.trl  J, 

*        .'I. .^     ll  ijiii;fi, 
•     •,."•   ii\  • 

1  1    LsMT IS  oyaiiw^  DAViflONi^    ..  n  .ri^ifWs. 

"OULE  for  setting  aside  ttie  writs  of  capias^  exigent, 

and  proclamations,  and  other  proceedings  to  out- 

iawry  against  the  defendant  in  this  cause,  for 'irTefful%- 

capias.  forva-    •*•.!.  .     •  '■'  "'J  •    j4> 

riance  from      "^Y*  ^*'"  costs,  on  entenng  a  common  appearance^    \m 

the  form  |iven  showing  cause,  on  the  20th  November ^  the  CourL  after 

hy  the  UDi-  ,.         ,         ^,  -i     i         ^'        .        ■'    •JinjU'- 

formity  of  pro-  consultmg  the  onicer,  said  that  the  rule  was  irre^lari 
cess  net,  S  n  '•  -  i    "ii..| 

W.  4.  c.  39.  Sched.  No.  4.  where  the  wricmiglit  bai-e  been  sei«  aiUic^iikifii^f'avftde 
on  4th  June^  but  no  application  was  made  till  laic  in  Michaelmus  tomi  to  set  Aljde 
an  outlawry  to  which  the  plaintiff  had  proceeded  in  the  meantihie/iiott^WhkttmmlK 
the  defendant  swore  that  toe  outlawry  was  nut  kiiovyn  i;ill  six  w^ks  .tf^Ow^frif^Vv^ll^ 
irregularity  in  the  writ,  if  any,  should  have  been  previously  objected  to  on  suminons 
at  chambers.  *  '        '^i*^"^   i^*' 


It  is  too  late 
to  object  to 
the  indorse- 
ment on  a 


assumed  that  the  return  was  regularly  obtained.  : 

An  exigent  is  not  a  «  writ"  within  2  11^.  4.  c.  S9.  s.  13.  VerParlteB.  "'"J"'* 
Where  an  exigent  directed  one  of  the  pnoclnmatioiis  to  ^e  Bnode  ttitllfffMiiJh 
church  of  the  parish  in  which  the  defendant  resided, — Held,  that  the  31  El,  c.  9. 
s.  1.  directs  no  particular  form  for  the  writ  of  exigent,  and  as  it  was  iVbt  Swdii^  tMit 
there  was  any  nearer  church  or  chapel  than  the  parisli  cburdi,  tib6.c|i0^t,wtu|p|F^ 
fieient,  though  it  did  not  state  that  the  parish  church  was  the  nearest  to  the  defenaanv^ 
residence.  .  .  \   j/io7T 

A  man  haviiig  a  house  and  office)  may  describe  himself  £^  the.qfflcct;  jk^  I^cd 
LyndhursiC.B.  '         " 


V. 


iU'ikod^  jbttve  been  ^^^wibl  up  ^b  Doadiog  the  origiBiil       )884* 
vrii:  >Xliej  mlfo'ged  lit  in  prd^n  j^  ainepad  im4  M^^ 
lb  oolgwftl  fiil0|  thfL  defie^danlriPAyuig  die  co8t9  of  Ibe 
fhiBliCfl  AnMwuwtceby  opurNiri.    On  «  mbiequMt     ^aviwv 

•J^  '      ..i».     It    t    •      •      •      •  I,      •  ;.  ,      I 

I 

Mantel  in  support  of  the  rule^  stated  several  ob- 
fidMiiia*  .The .plaipttfrjiadi  sued  ouA  thewiit  in. per- 
iod and  |il  WM  tbiMi indorsed  ;-^''  TbU.trril  waa  is^Md 
hg  darlei  Lewi$^  j^(Jli9.Q^,Bm¥irdSiteAtj  BrumuM^ 
Sqmarff  the  plaintiff  within  named,  in  person  ;*'  whereas 
the  ibrm  of  indorsement,  given  by  2  fViU.4!.  c.  39. 
ached*  4w  is — "  This  writ  was  issued  in  person  by  the 

pUstiff  within  named,  who  resides  at  [mention 

tU  city^  town  or  j^aniK,  and  dUd  IM  name  of  the  ham- 
ktf  street,  and  number  of  the  house  of  the  plaintiff's  re* 
ntknce,  ifmy^mkth^eie.Y^Priei'%  Exch.Pr.  111. 
\Parks  B.  The  question  is,  whether  this  descript^n  iof 
thepuuntinrs  residence  is  hot  in  substance  the  sanol^os 


l^t  required  by  the.  form.  The  act  must,  however, 
Ik  strictly  complied  with.1  In  Smith  v.  Crump  (a), 
Parks  J.  says — **  The  statute  provides  the  form  in 
w^bh  tbe  writ  of  summons  |s  to  be  framed ;  and  if  the 
parties  wfll  not  take  the  trouble  to  look  at  the  act  be- 
in  tfwy  prooeed,  they  must  take  the  oonsequences*** 
[4UtlWll  B.  This  is  only  an  irregularity  which  does 
Bolaveid  Ibe  writ»  Lord  Lyndhurst  C.  B.  The  writ  is 
not  void.  We  are  informed  by  the  filacer  that  it  was 
ffled,  and*  might  have  been  seen  in  his  custody  on  and 
aftit  Ike  4th  June  last.  The  defect,  if  any,  has  been 
kaovii  ta.the  defendant  for  six  weeks,  as  he  admits. 
HtHjgllt  hmwrn  appfied  to  a  judge,  and  so  obtained  leave 
t9  see  it  ist.  the  sheriff's  office  and  take  a  copy  of  it.] 
tW  c^rid  not  be  done  while  the  writ  was  unexecuted* 
[Lord  Lyndhurst  C.  B.  A  man  who  has  a  house  and 
in  oSee  fldjffat    prdjjierly  describe  himsdf  ''of''  the 

(tf)  iDowl.P.  c.  M9. 


tMD  .^(LttlKSJiillineiMiXMl^iTEBM 


.WKA.     ifkcsErl'iIiiieb^lMB^V>JHcoo}s;iUi^i  £thte(i«q|fteri#^ttid  (%e 

.^.  set  aside  the  writ.      Alderson  B.  It  should  have  been 

'^•««^'    .fnjK[d;lai]^%(iikU«thailBef».]l  .Seooisiiypi^Bkfe  MtJfafas 

lBedbai8d)(UiB(Iae8tiGiil90iUb&'x^^btdothso  tt^tea^xflulbllr 

lmb^inimIit0Jtbte/Ui'iolTobl^;)m^ 
^of  T^ijvUgavmtithbii^  dib  iheriflT  lloilflt^ke  im^Qtedibr 
AsteDldbSMAilidrdar^Imiigi^  'bn  a«ffiiAi4tt 

tdmt^  ibesdEfoEidJlntlscrayiiltirb^olbifngaill^^ 

.^iifafeired)ti£iMrf&d>H'9if}  ISn  th6l<|b$ilbcd)b^|lim9CNb 

<mgulan|ri)  lUtdlj^vO^  eiQ^dnftA  tegt«d9((illieiy^4^(lM 
McfidDcsBpiedDiiIikei^iSinA  bokirBCfatiltlA^MtifkfiWUL 
ofaenUik0iiidn]^edl6i9d6Jbfi4i^offlcev(  t^Re^BinisiSlU. 

awUTon  .diBiia|tbf{biii  JaqadDiicrit  mn  ItMmtf^  Mfil^ 
if  rHa9dk>fri0Mpkte  lUdlMopoio  AiViti^  Ml^'fiflMbA 
Jfanft^  nmsgisbsesiotMip  sgb)Dbi2£#ft|j6^;icd.  S&i(<K4ft 
requires  every  .laaklctcBobeflri-dicfe  gtlUfitlltJ^fiiielMft^ 
[Lord  Lyndhurst  C.  B.  An  exigent  is  not  issued  in  pur- 
su9^1^iifttlMfc^b;Flo  that  this  may  have  been  regularly 
issued  on  the  ISth,  tested  on  the  17th.  Parke  B.  The 
word  ^*  writ,"  in  larf,  1?,  rsfarr-tp-the  process  by  writ 
of  summons,  &c.  provided  by  the  act.  Sect.  5.  keeps 
process  in  outlawry  as  it  was  before.Tr  Fourthly,  The 
wnt  directs  the  proclamation  to  be  made  at  the  parish 

.^  :\\  *•  SA  bib  9Ufe8i  arfJ  i&Ai  ^J8iH  :  sbnuoig  ovf J  no  '{^iiBlu^jsni 

^,9)Bb  9dj  riiD)  Q^ril]^;^>tj^lto«\ttajktih>  .^nft)redtiM>rft^  JBifMSi^b 
3o^^oc?tj';!4m^^^"  ^^^  sufficient  description  iih&tlip  AofieVofMftn] 
to  irnotDf  I J  plaintiff's  attorney  to  satisfy  24  Geo.  2.  c.  44.  s.  1.  ia 
bsiiJJPd'i  won  ion  hi  noiiDBlo  niio'l  orii  aA  -.a  axHAH 
,j!  m  Ddmani  eJd  ion  blaorfa  Ji  (OWRti  sili  nP  Bbitti  sd  ol 


htaAB 


mnmUm %ia0K mm inote;flrpfmft&ifai8.})'iii>I)i<5'j'i  ciA 

iRiHmidiqitl  owiiofiibfo^rookiiialioosashallra^dimad^iat 
nblif^wlh&jinfiilritei^  dd0¥  k)f i  Itl^e  )etaimifaf  nbUtidrof 
AiApiiM  orifiarUi 'ftlieib  tiib  ^dbfrhdrflrtLwaptliiiyog'tat 
lAcHihieftif  tfttiiejd^eQft{aviA|saQd;iabd)ifitiur'defin^^ 
4b|ik  feft<dl^Uio||r]M«  QfdaQjFiferisbiidMBliibsadh  pkte 

4|9iiMf ^rfc^olhftcfplsdt  fidf  tlir//ds&«laDtii9  dvleUiD^. 
sPiii  cjlvtMMiRrKiuMbt  4m  mter^^^^'^  pibi^facf  as*  dote 
iflAA%illi|i<pImtt»  lbnR)]sfQr)AifH7^ti)iiiI'th^(n|>m> 
lM4l(C»itlMrith«re*iKiii  iinm?tte&itIbrchi[qKodiii^ 

jtaf  te»KttltIitHI  wm  JKMcbApd  hidlidtflindi.  i luTriie 

fMfOe  ibnlsMtftfeSisidocAheciitoteadBigsim  (UgffanAt 

Ql^ilMMiaiiNifMlHbgdbiitrt'Aotice)OfJliiBl. /;i)/o  '^niupsi 

•7uq  ni  l)OU8<!i  Jon  ?.i  )noni/j  ii/.  .<!    ')  Nv;v\\\\\>uvw\  \y\oA\ 

/hsIuT^^i  n9sd  9/fii{  *{C(ii  '^rdi  )i.il)  nI{;iil0i||Mbrttiil9lyii''«' 

3dT  .a  vAt\/\     .il]Tf  oill  no  b'j)>^o)  j1j<<I  'nit  cm  IrjiJ^si 

inw  vd   ^^90oiq  Ate«sMteK^bdsi3«i  ni    Jiiv/  "  biow 

^9si  .6  .109>i     J'jii  3ib  {d  b')l)i/oiq  .ovi  t^norirrftua  'io 

>dT  ,/ldnuo'I   J'^iolad  SBV/ xLau  7iwr,IJiio  ni  ^.>.'V)oiq 

'•  ^  Ball  aaat9»t  Hamcbt.     ,  .,    . 

ilowq  9il)  Jb  abr.fif  sdljJ  ifOJlBmmomfi  oilj  ^iDOtil)  iir// 

fiaa6Eyi5rf>ei§ft^«>^ed^  a^liwidt  IbOfilWeAllIbi^  Tiie  form  of 
case,  with  (hewdKei>&'«riaI>iiiai^^  lMel«|«i«9»»  by  K^^G^^^ 
mgularify  on  two  grounds :  first,  that  the  issue  did  ^^'  ^  W.  4. 

Wl^VijIoiy.qptl  Aiiii]oiJqrrj<iob   lnoijrflu<    <i.v/   "i«\^vV jngg^  but  not 

«i./,  JJ    1     i!  .^v-^t)  IV   /VJji;.:  olV'JiilolJii  «"ftiJiiiuIqthefoniiof 
"  '5  ,«  .:?    --^  -  action. 

PiJUgf^ As  the  form  of  action  is  not  now  reauired 

^^^  W  ttie^  i^^e,  it  should  not  be  inserted  mVt 


9M  CASEfit  tH  MtOH AELMAS  TBRM 

1884  But  as  the  dates  are  required  by  the  form  No.  1 .  to  be 
g^^  inserted,  the  rule  piust  be  granted  on  that  point ;  but 
V,  the  party  will  obtain  leave  to  amend,  and  we  will  not 

iufier  the  rule  if>  be  a  stay  of  proceedings,  i .       *   ^  f 


Uamlst. 


It 


RfiVitDtiDs  offoinst  Wblsh.  '     ' 

The  recital  of  Tl'BBT  on  hos^.  The  declaration  con^menced  tl^us; 
the  writ  in  the  _«  ^f.  R,  assignee  of  S.  fV.  esq.  and  J^.  JB.  e^. 

inentofadecln-  ^herjffof  thecounty  o{  Middkseji;  8cc*,  complains  of  tlie 
ration  is  unne-  ^lefendf  nt,  wfco  has  b^en  pvimmoned  to  aqswer  the  said 

cessarVf  so 

that  it" in  a  S.  R.  assignee  &c.  as  aforesaid  &c.*'  It  then  alleged  a 
JheVl^mlr'  b^'^d  made  to  the  plaintiff  himself.  Demurrer  aiisign- 
»«»» a»  M««g-  iw  fw  .WWP  $bati  the  i^Wfltiff  |^4  ^f4^^d  ^  ^^|iigpee 
J^ds to^"  4.th«,8h^r;i|i  <W  a  bQi>4.^#l^]Yar^{4^Aged,^  ^cf^ 
^!feto*hrm.    CiWted  tQ  hws^)6  ^thpi^  !i^qYing;.^8siig]nn^t.^,f]^ 

self,  the  va-     ^if^ff. ,  .^pi^der-  .  la  sivpport  fliC,  th^|,4^^uf|r^,^.ji|fjU 

S gwa^S^^^     •^  ^^^^  ^^  4« WPtiW  .9^.  *».  playoff  W^ifi : W)fi  f f.Wr 

demurrer.         plqs^e^ft?  ^^  fl^gb^, ftfc >e ,t|9U^ . tfl  ^^e  i|^,^^f]fpf)fr 

sentative.  chari^cter  only.  ,  Jfer  Curiqm.  ."^l^^irecit^ji^ 
the.|w;rjit  in.,rt)ie,.4pcl4rajtion  Jieing  Mnp^c^ary(a)^i|^^ 
be  rejected  as  surplusagi^*  .  Judgment  foi;  th^  p^in^ij^ 
Channel  supported^  th^{de||ucreXiv^r£^c|tf  t)i^,|de9l^irf^- 
tion.  ,  ,    .,  . . 

!    '  '         <  «  ■      ■  ■  •      ■  ill 

Parke  B.  add^d — ][n  .another  demurrer  m;i  tlje  p^p^ 
Hargreave  v.  Holden^  the  plaintiffs  h^Yjd  co^iipa^enc^ 
tlif  declaration  stiitipg  th^ipsf lyes  to  be  exf^ufffr^  ^fffd 
t)Mn  state  a  cause  pf  Actipp  accruing  to,  ^Qf(ii^yefi« 
There  i»  a  case  m  Veniris{b)  which  expres^,  ;|lip)[|rp 
th^  cownencemept  may  be  tife^jted  as  si^nplusfig^/,  p^ 
Qttirrer  overruled  and  judgment  for  pl^tiff.  . ,  ^  ,/...,, 

Cowling  wa9  to  have  argued  for  th/e  plaintiff. 

Hobart,288. 


■    ■'     '       /   hT     -t     ilii    ^'*-    li.f«ii..u     :ii.    -SJt  i.     Mh-;.   rifil  iBMk 

Earl  of  Lonsdale;  aqainsi  Whinna y.  >  -  *  > 

AN  award  luMlibwMi  «|ade  1m  tte  ttlaAitlfiP^  ftiifolifiiUt  ^  l|«^y A^Ving 
a  claim  to 

3482.,  and,  after  making  the  8ubmi88i<m  a  rale  of  payment  of  a 
wort,  an  attachment  was  granted,  upon  which  the  de-  3^°  w"°"®^ 
feodant  went  to  priiM.    The  plaintiff  haiAig  afterwards  award,  must 
brought  an  action  on  the  award,  a  rule  was  p)l}tain^  to^proceed  on 
Iqf  th^  d^len^ant  calling  oh  ihe'piain'dft'id'  9how  cwk  ii^by^ocioo^^  i 
Aj  i&at  acooh  should  not  he  diir^ontinaea'or  stayed,  ^n  acMdi*  • 

j»  piyiciit  "ir  coais^  by  the  plaihtt#'i8Ue'yetete^  mtoH^-iU. 

or  why  the  defendant  should  not  be  discharged  out  of  had  issued  foe 

f^M^Y.  ''  "  ''■        '  "''     *'  '  '^*  ■*  ''''■^'"''    *'^*    ^    non*f>«yitiettt! 

^  whldllilif^if'' 

''GMiri^^hcNriea'eiltt^;'-'^^^  ?j^ 


IMyit't*'*a«f'Vitf;'tW»fl 

WfUtetf Bif  wWdld'VaA^^^  ^^1  O^'^y/'^'nfe  refb^dtddb 

^ftrd«iUM^MhiMd-fkiM^«tf1^fiik6k^st{h^^^^  iriH^iillr^- 

dU^  j^IaiAtiff  c^  stiit^  tile  lic^Ioh'atld  pl^clire 'te6i^  to  gaol,  wbiob 
&m  agabst  his  ^fikltsl  "ftie  cottrt  i«n  libit  i4tfeWyi^;  did!''' ThJ"^*^ 
ttfesi  thi  plafattSff  by  takitig  bbth  Wmedi^r,  Withdtit  plaintiff  then 

u  .  ^     ,.^*^  "^    .  I      "  .     ,  ^  :  sued  nim  on 

ileaioa  ibrdohi^  so,  has  Ihflictbd  ililh^desski^  h^i^iihij[l  the  award. 
dUtfae  defendatat.  t^d^*i'B.  'TheiijilirttHPhiu^t^tiiA^  i'^^^  the''"' 
Ut  election  between  attaching  the  defendant  on  iHU  defendant,  on 
iward  or  stihighiiri,'  khd  caf*6t*tike  tWd  disttnct  tteiie-  J-vi,'g7bond 
tees  oh  it.    No  "case  dieciaesr  that  th^^  f)lahiriff  i6  to  ^^^  to  the  plaintiff, 
j^tohlsel^ctiOh^MnlyMrh^tlhi^  h«d  acfed  iitirMi^My  Tothc^nmstlVs 
cr vexirtioiisly  inniiHig  on  ^t  fewWd  attet  dbtrfhih^'tfri  satisfaction 

,     .  ^^^    !      ■  1  I    conditioned  as 

UciebiA^iit.    The  j^fleral  rtile  ik,  that  had  thfe  abtfoh  in  the  case  of 
1i^  WouglltJflr8t;the  defendktti'toiiiaiibf  W^Wtt*        of'baih"*"^'''' 
•fWwaids.}    The  refa^diM^t^iidi  h!icoti^ibtentV^MM  "" 
being  of  a  criqainal  nature  against  the  person,  the  other 
QTil  against  tiiis^'edfects,' and  rh)t  ne'cessariiy  involvirig  the 
person:  and  it  ia  no  where  held,  that  whatever  the  cir- 
cmstah^  of  ibe  Ci«e  tnaytie,  the  pl«ifatiff  shaH  in 


^  ii/iMi  IN  ^MICkAELMAS  ''^EkM 

0834^ 

of  .vexation^  for  the  defendant  is  in  the  same  conditio^ 
aa  if,h6  had  been  aiTested  in  an  action  on, the  award. 

aim.  nad  then  chosen  to,  remain  ia  custody., without 

i)-nU)(i  t  ^  »i«TMr  mM    'I  Jiii.lu! T^v    ..rr         ":  ^p*   ■  p..  Hi. 

puttina.in  bad  or  payin^f  the  demand.  Xf  the, defendant 
lis  unconditionoll^  d^pchapged^  without  beiqg  ca|ie^  on 
to  put  in  bail,  or  pay  into  court  the  sum  awarded,  the 


Lonsdale 
Whimkat. 


Clanceu  (a),  the  defendant  might  have  liad  a  right  to  his 
discharge,  without  being  made  subject  to  any  terms,  lor 
the  incon^istencv  in  proceeding  against  the  defendant  ft 
persoti  by  two  ways.  The  distinction  between  that  course 

and  the  merely,  proceeding,  simultaneously,  against  hu 

loiiiir.fri  niu;.  •fdf  jii  J»  »iiv»tfT]M'i. .  .•   '  -  1 1 i    rilj  l\j  iJor^'jiiT 

person  and  pix»perty . .  Sjeems  supported  by  the  ancient 

case  in  1  Salk.  73,  no  action  was  depending  wnen  the 
attatobtrtQntlNPMigranMd,  though  in  that  case  I  should 
have  thought  it  considerable  {e)  whether  when  he  had 
g6t  bttil  tb'this  action  the  coutt  should  not  Ik^e'i^fot>pied 
me' aUacEmen€;'but,  however,  the  ^attachment  "there 
was  granted  before  any  action  was  brought." 

Dundas  contra.  The  present  rule  of  law  on  the  sub- 
ject is  thus  correctly  laid  down  by  Mr.  Tidd(f\  who 
collects  the  decisionr:-^"' Upon  a  submission  being 
made  a  rule  of  court,  it  was  formerly  holden,  that  the 
party  might  proceed  both  by  action  and  attachment  at 
the  same  time ;  but  a  different  doctrine  has  been  since 

(a)  1  Barnard.  S86.  (6)  1  Salk.  73. 

(e)  9  Vern.  R.  44.  (d)  Cas.  t.  Hardw.  106. 

(0  Sk'mC.U  H*  if)  9  ed.  833. 
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lud  down,  and  accordingly,  in  a  late  case,  viz.  Badley 

T.  Zoceday  (a),  the  court  of  Common  PleaB  would '  no^ 

pm\  an  attacliment  for  non-perfonnance  of  an'  award 

wiHCng  an  action  brought  on  it,  nor  would  tliey' allow 

ae  plaintiff^  to  waive  tlie  action,  in  order  to  apply  for 

u  attachraent."    Kle  defendant  is,  merefdre,  entitled 

to' Be'  fiscbarged  without  conditioii.  itie  ptainji^'avin^ 

nkae'ius  ilectbn  to  proceed  by  attachment. '' " ' 
X;T.  .i,,.    -■      ,-        -^  -    •■  .     y--    ,>.,    ...   L„l  ,ir  Ji,.|..) 

'Wn-  diirwrai(J).— Tthe  plimibVmust 'fce'pu^'fe'''|is 
wiJtioD  'witnqut  catling  on'  the  deren^ai}("to  pay  me 


the  deren^ah("to  pay  me 
I'cnment.' '  The  renffeay,  by 


lUTng  ( 
pbinm^a^  cda^'or  the  atta'cnmenf.  'IliS  renffedy  by 
4^u>ti  19  a  nii^tter  of  ng[(t,  hut  i0ia(  by  attachment  is  a 
Blatter  In  our  aiscreiion,~and  we  sDoum  withdraw  tbe 
jicrmission  we  have  given  to' fesue  it'fcl.  The  action 
asuy  proceed,  but  tne  detendanf  ijiay  he  (discharged  on 
Kiving  a  bond  to  toe  plaintiQ  wim  sureU^es  to  th^  sati^ 
Kictioii  of  the  fna!ster,  conditioned  in  the  'sanie  manner 
■■I'lT'it  were  a  "recognizance  of  batl.  "There  vrouM  be 

:U_         ,     -..-jA-     M         ■.    .-■      -■^■■1,        ■■  ■■■.,-    .-..I         ,-)llUi.|llll* 

^S^CDltTin  requiriDg  such  a  recognizanc^,  1^  there  is 
VBO  am^vit  to  hol^  to  ^ail.    ' 

I  .1.  -,  .  I    .-., .  twh  ,-.  .i;-ii.,ii.  jAu)e«oo»dlngl!ri(tJ^jii< 


tSt'= 
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I  ■  ;■  I      I  ■•  ^  * 


mo  cusiou«,  counx  aueeea  mat  rr,  ^,  ana  j.ji.  otnciera  ot  cubu 
c.  53.,  enacts  after  28tn  ^«ati^^  1835,  and  before  the  day  of  e 
by  s  20  that    bf^'g-'ite  'JnlSiriiaeJ^^^^^  towit;  on '^tii  'Septenibef^i 


^'sKor  bilShg  'tlie  inrormatibn,  to  wit,  oh  4th  Septeni^  11  ,^, 
delivered  out  dfa  s^ize  and  arrest  to  tl(ie  us^  bi  hU  majesty  apd  oi 
Alr/noT"  tJ^riis^fv^s^  ik  forfeited,  sever/il  parcek  of  ailk'iwidiu 
having  been      coats  &c.  of  the  goods  and  chattels  of  persons  unknown. 

duly  entered,     -       ,    ,    ,.  u      .         «  i  :•  .^Tnfoa^ 

shall  be  for-     for  that  divers  mercbantSi  whose  names  are  as  yet  to 
felted  :  Held,   ^^e  g^id  Attorncv-General  unknown,  did  heretoforoj,  to 

thalakings         q.     rjwf.j.j        fi'  'f 'J-n      .-    ;     ^      '-'  ll  j' -   .     !V 

warehouse,  as  wit^  on  olc.,  import  or  cduse  to  be  imported  into  the 
rnToffha't'  ^^^  ^"^'^o^y  tow^^at  &c:,  la^i'eiU  of  velir^VS: 
act,  IS  a  the  said  goods  and  merchandize  being  at  the  time  of 

"warehouse'*     ^J    V\..y^    >^-  'i'-i^Al'^rt: '"i    4*1-  tL^'''!     i"'^  '^^^"1^^ 

within  that      **^^  ^^^^  importaficJh  thereof  liable  to  the  pufment4>r 
section.  duties  of  customs  to  Ins  miyesty;  and  that  the  said 

the  Smuggling  goods  and  merchandizes  were  i^fterwards  deposited^  ^q^ 
a'^'^T&'S       secured  ty  certain  ofBcers  pf  the  cqatomayor  4mf^n4^, 
WUl.  4.  c,53.j  of  such  duties^  in  a  certain  warehouse  in  the  miitedl' 
Ihrti^*"''*'  kiBgdtei^tbftt  is  to  sfcy,  in  Lotwton,  commonly  called  t»g- 
been  ware-       At%f?  W^dAs^sitiMe  (Ai^t6r(i-libifee  j*  aha  that  the  «ua^" 

housed  "or  '^^^a^iv>^>  y.-^      ■'  ■■•'l:    '  ^»   i--- f' :v,i  .ms.»  gi  rv  .         ■•    .    ■  ■   '  3^. -m 

o/A^ntiie  se-    gppps  and,  merqha^Mliz©  so  deposjit^d;  wd  .«acur«4  m 
cured  for  home  g^jcb  W2^^QU«9  foT.the  seourilv  of  Buch  dutiesw  were 

consumptioo  ,.1  ,  a.- 

or  for  expor-  after wavds,  and'  without  the  payment  of  the  dutiiM  bf 
vT^Tndes-^  customs  thcfeon,  by  certain  persons  unknown,  clandeai ' 
tinely  removed  tiheTy  and  illegally  removed  from  and  out  of  the  said.. 
In^w^XLc  warehouse  where  the  same  had  been  so  deposited  and* 
or  place  of  se-  secured  as  aforesaid,  contrary  to  the  form  of  the  statute ' 

curitv  "  ihev 

shall*  be  for-      &<?•»  whereby  and  by  force  of  the  said  statute  the  said 
^^^^o'       h  -  S^^^^  *"^  merchandize  became  forfeited.     The  second . 
ther  a  king's     count  alleged  that  the  goods  and  merchandiie  so  depo- 

warehouse,  as 

ascertained  by  s.  119.  of  3  &4  Will,  4.  c.  52.,  in  which  goods  have  been  deposited 

for  security  of  duties,  is  withiik  s.  28.  of  3  5c  4.  Will,  4.  c.  £3  ^ 


mtikSirtt  YiAaJi  oW  WOjUAM  W. 


am 


sited  in  the  king's  warehouse,  were  by  certain  persons 
onbiown  taken  and  deUvered  out  of  such  warehouse 
wliere  lilt  Mai^  had  bedil  so  d^^tiM  M^  iMfeired) 
»\tkm^^haniitg  b^  duly  entered^  Hffifi^  ^  ijogrp^  ji£ 
tlie  itat^5  &C.   i/iiathu'd  copnt  idl^€»^  tbfit  th^  gogdr 


ere  unshipped  J^c^rt^q^l^  Huk^opn  from 
eor^n  Teasel^  tliVcuatom^  and  oth^  dutief  iiot  lieing 
i^jgaid  or 'secuinedii  against  the  form  of  the  statute  Ac. 
1^  coiicIuaSon  wa^  a  prayer  pf  condeinnatjon.  At  the 
ml  ue^fl^  Alders^  .sittings  after  Trinitjf 

terai/Uie  crown  obtained  i^  verdict  on  the  first  &pd 
iteoDa  counts. 


1884. 

Attorkey- 
Oekeral 

V. 
VOMDIERE. 


/errii  moTea  in  arrest  of  judgment.  In  order  to 
ii^ijiorl'the  ^nit count  it  must  appear  that  the  place  in 
iitS^'tike  goods  wer^a  deposited  was  "  a  warehouse  or 
|kee  o^  securibr^  T^^!^^  ^^  mei^ing  of  3  &  4  Will.  4. 
cM'S*,^ d^O;  upon  wliich  enactjment,  as  well  i^S  tc  4 


f«t  ihidingt^iiutifMny  goods  ]ia1>ie  to  (jie  payment  of  doUes  ihall  b« 
MUppedlirom^^''H!^-or'boBt  in  iAe  lintted  kingdom  or  the  JtUof 
Itp^-fmipu^  i9  d«ticsatitiiiSi1|pflMt  fUdtf  #r  tfecttred^  eft  if^ny  probiKlted 
|Wdi  Y^^fffMver^j^^.limpafMinti  a|^  p^ft  oC  ftbeiuiited  kingdhra  or 

I  or  o'(m^is0  tecareS  in  toe  united  kingdom,  mUierfor  hme  etmmfmpm 
til4w'a)MWtei.\AM  fab  diSaAmif^or  me^My  V^veS  filim'or  out  of 
a7n«ieb«afSi#i:pltkiitif  •denriC^j  llMn>«id  sA  '-Mikk^  ca^Mw^  ^6odi  i» 
a^in^.l^fj  belorf^te4„t<(igf|lier;  ivliA  pill  horiei  «pd  other  «k\fm)»,  aid 
deuHa, 

f  i.k  rf     '-,••'1.1 

m(mfttriit  mof  goadt  tltnfi't  mmn  foUrteeii  dajs  nflef  the  arrival  of  the 
«l4p  im^otai^  tuB  lamr,  Bttik^^  perfeit  «iMry  inwards  of  tiicH  goods,  or 
eatiy  ^jTbiUitfs%iii|(i  iBftnn^r  btieinaftcr  pK)vidiod»  and  shall  wittmi  auch 
tiveland  Ike  lamc^:  ^nd  in  default  of  such  entry  atld  landing,  It  Bball  be 
kalal  far  the  officen  of  the  castoms  to  convey  such  goods  to  the  king's 
■aetwae ;  (iben  follows  power  to  remove  to  the  king's  warehouse  small 
fi^Mb  ntgooSS  k9tt  liin^  ^st  ttf  calrgO  dhchtoged  :)  knd  if  th6  duties 
^  >|»o  loy  mods  conveyed  to  the  king's  vrorehouse  ihali  not  be  paid 
"^^  months  after  sodkk  fourteen  days  shall  haveeipiftd,  together 
^^^fhiges  of  remo^^^  a^  warehouse  rent,  the  same  shall  be  sold,  and 


I  and  other  flitrngt  made  us^  Qf  in  t|ie  removal  of  snch  goods." 
HL  4.  c.  5^.  s.  17.  is  as  follows  :  '*  And  be  it  ena^tedf  thatetery 
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1834. 

Attoeney- 

General 

r. 

VONDIERE. 


TfilL  4.  c.  52.  B.  17.5  that  count  rests.  The  statutes 
contemplated  warehouses  in  which  a  merchant  has  a 
right  to  deposit,  and  from  which  he  has  also  power  to 
remove  goods  under  the  warehousing  laws  (a)  without 
payment  of  duty.  Now  the  king's  warehouse  is  not 
such  a ''  warehouse/'  but  a  place  provided  by  the  crown 
for  lodging  goods  in  for  security  of  customs  duties. 
Such  a  depofiitj  quoad  the  merchant,  is  m  invitum.  That 
distinction  appears  from  s.  119.  of  3  &  4  Will.  4.  c.  52. 
(the  interpretation  clause),  which  enacts  that  the  term 
''warehouse"  shall  be  taken  to  mean  any  place,  whether 
house,  shed,  yard,  timber-pond,  or  other  place  in  which 
goods  entered  to  be  warehoused  upon  importation, 
may  be  lodged,  kept,  and  secured,  without  payment  of 
duty,  or  although  prohibited  to  be  used  in  the  united 
kingdom ;  and  that  the  term  ''king's  warehouse*'  shall 
be  construed  to  mean  any  place  provided  by  the  crown 
for  lodging  goods  therein  for  security  of  the  customs. 
Again,  3  8c  4  Will.  4.  c.  53.  s.  28.  provides  that  <'  if 
any  goods  whatever,  which  shall  have  been  ware- 
housed or  otherwise  secured  in  the  united  kingdonOj 
either  far  home  consumption  or  for  exportation^  shall  be 
clandestinely  removed  out  of  any  warehouse  or  place  of 
security  &c.,"  thus  clearly  showing  that  such  warehouse 
or  place  of  security  must  be  such  as  the  goods  can  be 
warehoused  in  "  for  home  consumption  or  exportation.** 
Now  goods  are  not  lodged  in  the  king's  warehouse  for 
either  of  those  purposes,  or  by  or  on  the  merchant's 
account,  but  by  the  king's  officer  for  security  of  the 
customs. 

[Lord  Lyndhurst  C.  B.  It  is  clear  that  no  merchant 
who  imports  goods  in  order  to  warehouse  them  for 

the  pro^vce  thereof  shall  be  applied,  first,  to  the  pajment  of  freifbt  and 
charges,  next,  of  doties ;  and  the  sarplus,  if  any,  shall  be  paid  to  the  pro* 
prielort  of  the  goods.'* 
(m)  3  &  4  Witt.  4.  c.  57.  repealing  all  preceding  warehousing  acts. 


VWfWtkiJ 


/ 


fooMiniMtidD^  «n.  edtai  /ovii  depcttill'itb^in^iiV  itf f^WiWcP      ^^'^^''^ 

k«Hi4e^  V  But  ilhfe^i  goods  twcrejAepobiMid  4f  <mi  '^itBUl^    ^^Sli 
QfKfn]<topW'iitb'ffel^iB^ai;hravtiiou5^  m^0Ae^*to)(»MU^ 

tillm»\i  IV»nsmt'6bonJaibe4nadl3JiTUMtf,  aft^HH^ii^gt 
« .  ^pq^if#d«  itU^r  ivuiati  pajii  dfit]^»  aitii|U  i  etttpdi.iiod  b(^ 
M^  a^\tbfl  llLj^^of.  .tittklaUairedl  ^r.:3{<8c  4'nn/(ii4J> 
^^  i;^^7»9iinu!ife,t)iejfiidtrber)4teideniitotjbeifi|0  4odgell ' 
{w;^Q^.^^ffl9pff9l^»<I>i  'Forithd iddhsUanMuighiDimi'' 

P^j,?r^f^l^^'<P^^^^9^^^^y  thdt  6ectioir];ifand'bb6'^ 
apt  ftf Jj/f^^gjipgu^liV  tbeff^'iby  itbe  .olpScfei:f)i^iodn9tl'iMHii 
^!ftefb^»*ffryW*b>ngld^f*l»iitt4w*rf^ 
0|j^^ai^^g.4i|i^ri«L|ldqvrt4«e']4w9i^^^  pmqptajBeiJ 

^^!WP/Wfll  ®»^  r|effPfl?M^5on,;?.ibut  fi»efelj^'/stalic«>ihatu 

dune  jg;?^.  ^cyp?^l|[!up,^tijf;^  f f  V^i3?h0U««f!i . 

^rff.!^^?/":^^^  ^:l^;tfl^'^*HC^^•V!^  2P,19W.wWpbtrt><it,. 

with  the  particulars  of  the  goods  and  packages^ ^pji^f:;',,., 

where  any  is  required,  by 
«Ucb  tbetinpoftstiott  w  entrjr'ttf  iftueh' gMds  Is  aidthd- 

•^  k*  tir  ■'■'■1i  U' 

»»ea :  nor  imlei^s  the  '-^oods  shall  have  been  properly; 
described  in  such  entry  by  the  .^enopHpatipns  #i|d  vith 

▼OUT.       '        '  p 
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the  characters  and  circumstances  according  to  which 
such  goods  are  charged  with  duty  or  may  be  imported, 
either  to  be  used  in  the  united  kingdom  or  to  be  ware- 
housed for  exportation  only ;  and  any  goods  taken  or 
delivered  out  of  any  ship  or  out  of  any  warehouse^  or  fof 
the  delivery  of  which,  or  for  any  order  for  the  delivery 
of  which  from  any  warehouse  demand  shall  have  been 
made,  not  having  been  duly  entered,  shall  be  forfeited.** 


Lord  Lyndhurst  C.  B. — The  second  count  is  clearly 
good,  so  that  as  the  verdict  may  be  entered  for  the 
crown  on  it,  it  is  unnecessary  to  inquire  whether  the 
first  could  be  supported.  Our  only  doubt  as  to  that 
count  was,  whether  the  purpose  for  which  the  goods 
were  deposited  in  the  king's  warehouse  must  appear, 
and  if  it  must,  whether  it  was  correctly  stated  ? 

Parke  B. — The  second  count,  framed  on  3  &  4 
WilL  4.  c.  5^.  8.  20.,  is  good.  That  section  mendons 
generally  ''any  warehouse;'*  and  it  is  immaterial  whe- 
ther the  warehouse  in  which  they  were  lodged  was  a 
king's  warehouse  or  not,  nor  is  it  averred  to  be  a  king's 
warehouse.  The  words  of  that  section  do  not  confine 
its  operation  to  goods  deposited  for  home  consumption 
or  exportation.  I  have  had  some  doubts  as  to  the  first 
count,  but  if  the  crown  takes  the  verdict  on  the  second^ 
there  is  an  end  of  Ihe  question. 

Alderson  and  Gurney  Bs.  concurred. 


Judgment  for  the  crown  on  the  second  count. 
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In  Lowe  t.  Attorney-General  (in  error  in  the  Ezche-       1834. 
qner  Chamber,  June  19,  1825,)  a  similar  question  arose      ^-^^^-"^ 
as  to  the  meaning  of  the  words  "any  warehouse"  in    "^fiKERAL* 
1. 44.  of  the  Smuggling  Prevention  Act,  3  &  4  Will.  4.  '^• 

c.  53.     The  information    was  for  the  penalties   in-  ,,*.., 
cmred  by  harbouring  the  goods  charged  in  Attorney-  house,"  as  as- 
Gtneral  y.  Vondiere  to  have  been  clandestinely  and  ^s^^^^^,\^ 
illegtlly  removed  from  a  king*s  warehouse;  and  after  c.  5i2.  s.  119., 

is  a  *'  warC" 

irgument,  the  court,  consisting  of  Lord  Denman  C.  J.,  house"  within 
lAttkdak,  Patteson^  Gaselee,  and  Vaughauy  Js.  held  ^^^  °^  ^^  * 
that  a  king's  warehouse  was  clearly  included  within  the  the  SmuggHng 
tenns  "any  warehouse."  Prevention 

•^  Act. 


GuRN£Y  against  Hopkinson, 

A  RULE  was  obtained  for  setting  aside  the  capias  a  capias 
for  irregularity,  in  alleffinc  the  cause  of  action  to  ^hich  states 

^  ^^  o    o  ^  ^  the  action  to 

fcc "  trespass   on  the  case  upon  promises,"  instead  of  be  one  of 
"action  on  promises,"  as  in  2  W.  4.  c.39.  Sch.  No.  4.  iheTR^,e'u,^?n 
In  the  last  vacation  a  baron  at  chambers  refused  to  promises,"  in- 
discharge  the  defendant  out  of  custody  on  this  objection,  ^^tion  on  pro- 
Bail  to  the  sheriff  was  then  given,  but  bail  above  not  mises,"  is  ir- 
bemg  duly  perfected,  the  plaintiff  took  an  assignment  (seeReg,Gen. 
of  the  bail-bond  and  brought  an  action  upon  it  against  fo  V^  i^*'* 
flie  baiL     They  pleaded  that  no  writ  was  ever  issued,  c.  39.  ».  i«.) 
upon  which  the  defendant  in  the  original  action  could  £  error^mn 
or  ought  to  be  arrested.    A  baron  at  chambers  had  dis-  only  be  taken 
missed  a  summons  for  the  plaintiff  to  be  at  liberty  to  q^  application 
treat  this  plea  as  a  nullity  and  to  sign  judgment.  ^"  ^^^  ?^*"?® 

irregularity. 

Busby  showed  cause.     The  taking  out  a  summons  »"^  **"'^™»  "^., 

.  "^  ^  ^  ^       defence  to  bail 

wonaed  on  the  same  objection  has  estopped  the  parties  sued  on  a  bail- 
bond. 

Bail  cannot  apply  to  set  it  aside  on  that  ground ;  for  though  the  process,  as  re- 
^*^  the  priocipal,  is  in  invituro,  they  interpose  voluntarily. 

p2 
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1834.       from  their  present  application.    The  objection  is  un- 
)^^^^^^      founded,  for  the  action  of  trespass  on  the  case  upon . 
V.  promises  is  not  taken  away  by  2  W,  4.  c.  39.  the  uni« 

HoPKiNsoN.    formity  of  process  act.    Nor  can  the  bail  take  this  ob- 
jection. 

Hoggins  contrd.  Even  if  the  writ  be  only  irregular 
and  not  void,  the  principal  is  entitled  to  relief,  and  a 
fortiori  his  bail. 

Parke  B. — It  is  too  late  to  argue  that  this  is  not  an 
irregularity,  after  it  has  been  so  frequently  decided  to 
be  so.  But  the  bail,  who  would  not  be  without  remedy, 
supposing  the  argument  to  be  true  that  the  writ  is  alto- 
gether void,  cannot  be  allowed  to  come  in  and  set  it 
aside  as  irregular  on  motion.  For  they  come  in  as  vo- 
lunteers, undertaking  that  the  defendant  shall  appear 
to  the  writ ;  whereas  the  proceeding  against  the  princi- 
pal is  invitum.    The  other  barons  concurred. 

Rule  discharged  with  costs  to  be  paid 
by  the  bail  (a). 

The  action  on  the  bail-bond  was  afterwards  tried 
before  Bolland  B.  at  a  sitting  in  this  term.  The  capias 
produced  was  in  the  form  above-mentioned.  The 
plaintiff  had  a  verdict,  subject  to  leave  to  move  to  enter 
a  verdict  for  the  defendant  on  the  above  objection. 

Thesiger  now  moved.  The  defendant's  arrest  on 
this  capias  was  improper;  for  since  3  W.  4.  c.  39.  there 
is  no  such  writ  in  an  action  of  **  trespass  on  the  case 
upon  promises ;"  and  the  form  provided  by  the  act  must 
be  closely  followed.  King  v.  Skeffington  (i).  [Aldersam 
B.  By  2  W.  4.  c.  39.  s.  14.  the  judges  had  power  to 
make  rules  "  for  the  effectual  execution  of  that  act,  and. 

(a)  This  was  so  ordered  on  a  subsequent  application  on  IStli 
(6)  AHtt,  Vol.  III.  318. 
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of  the  intention  and  object  thereof;'*  in  pursuance  of       I8S4. 

which  power  they  made  the  following  rule  (a) : — "  That     ^"^^ 

if  the  plaintiff  or  his  attorney  shall  omit  to  insert  in,  or  9. 

mdorse  on,  any  writ,  or  copy  thereof,  any  of  the  mat-    Hopkikson. 

ters  required  by  the  said  act  to  be  by  him  inserted 

therein  or  indorsed  thereon,  such  writ  or  copy  thereof 

dull  not,  on  that  account,  be  held  void,  but  may  be  set 

aude  as  irregular,  upon  application  to  be  made  to  the 

court  out  of  which  the  same  shall  issue,  or  to  any  judge." 

There  is  no  doubt,  therefore,  that  the  writ  is  irregular; 

die  only  question  is,  whether  it  is  void?     [Parke  3. 

Here  the  party  "  omits  to  insert  in  the  writ"  the  true 

Bttnre  of  the  action.]     That  rule  only  renders  it  neces- 

nry  to  insert  in  or  indorse  on  the  writ  such  matters  as 

ire  directed  to  be  so  inserted  &c.  by  sect.  13  of  2  W,  4. 

e.39.    Neither  that  section  nor  the  rule  apply  to  the 

oatnre  of -the  action  which  sect.  4.  virtually  requires  to 

be  stated  in  the  writ;  for  it  enacts,  that  in  all  actions 

wherein  it  is  intended  to  arrest  and  hold  any  per- 

SOD  to  special  bail,    who  is  not  already  in  custody, 

the  process   shall  be    by   writ  of  capias,   according 

to  the  form  in  Schedule  No.  4.    How  then  can  a 

party  be  held  to  bail  on  a  writ  not  corresponding  in 

form  with  that  enactment  ?     It  is  contended  that  the 

operation  of  the  act  .is  to  avoid  all  writs  not  framed  ac* 

cording  to  the  schedule.    The  plea  was,  therefore,  a 

good  defence. 

Parke  B. — The  rule  which  has  been  cited  will,  hap- 
pily, defeat  the  objection.  After  considering  the  object 
and  provisions  of  the  act  2  W.  4.  c.  39.  and  the  rule 
Qted  which  arose  out  of  and  was  made  in  pursuance  of 
it,  I  am  of  opinion  that  this  writ  is  merely  irregular  and 
iofonnal,  in  omitting  to  insert,  in  the  manner  provided 

(«)  Rtg.Gen,  31.  3  W.  4.  No.  tO.  ante,  Vnl.  III.  p.  4. 
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18S4.       by  that  act,  what  it  had  made  requisite  to  be  states 

Z^"  but  that  it  is  not  void  so  as  to  afford  a  defence  to  tl 

Gurnet 

V,  action. 

HOPKINSON. 

Alderson  B. — One  of  the  things  required  to  I 

inserted  in  the  writ  is  the  form  of  action ;  and  in  tl 

schedule  a  specimen   is  given  thus,  **  an  action  < 

promises.'*    The  courts  have  therefore  held,  that  tl 

nature  of  the  action  should  be  stated,  and   the  lai 

guage  of  the  act  strictly  adhered  to.      The  gener 

rule  which  has  been  cited  was  settled  by  Lord  Tente 

den  and  the  other  judges,  in  order  to  prevent  tb 

particular  inconvenience :  if  it  should  turn  out  inad 

quate  to  that  purpose,  and  the  courts  were  to  hold  thi 

this  species  of  error  was  not  one  which  could  only  1 

taken  advantage  of  on  motion  to  set  aside  the  writ  i 

irregular,  the  objection  would  never  be  taken  till  affa 

a  bail-bond  had  been  given,  so  as  to  deprive  the  plai' 

tiff  of  the  security  of  bail.     The  other  barons  cc 

curring, 

Rule  refused  (a) 

(a)  Ab  to  amending  the  indorsement,  lee  Hooper  t.  WaUar,  ante,  19 


TowNSEND  against  Gurney. 

Improperly       \7"ENUE  was  improperly  inserted  in  the  body 
Inserting  venae  declaration,  contrary  to  Reg.  Gen.  HiL  4 

a  plendinj      No.  8.  (Vol.  IV.  p.  xii.],  but  Gurney  B.  refused 
oontrnry  to      aside  the  declaration  on  that  ground,  saying,  the 

Reg,Gen.Hil  ^  .    °  ,        , 

4  w,  4.  No.  8.  course  was  to  apply  to  a  judge  at  chambers  tc 
ofwJdn^iL"^^^  itsbeuig  struck  out.    Knowles  moved. 

the  declara- 
tion, bat  only  of  lammons  to  strike  out  the  sarplusage. 
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1834. 

Packham 

V. 

Newman. 


Per  Curiam. — The  application  to  postpone  the  trial 
was,  at  all  events,  too  late  after  the  jury  was  sworn. 
The  proper  way  is  to  apply  to  a  judge,  as  there  is  an 
affidavit  of  merits. 

Rule  absolute  on  payment  of  costs  (a), 

(a)  See  Tidd,  9  ed.  77?  and  770. 


If  an  applica- 
tion to  change 
the  venue  has 
been  impro- 
perly gninted 
on  the  usual 
affidavit,  and 
a  rule  is  ob- 
tained to  dis- 
charge it,  it  is 
no  answer  to 
that  rule  that 
there  are  spe- 
cial grounds 
for  changing 
the  venue, 
and  the  plain- 
tiff will  be  en- 
titled to  retain 
it ;  fur  the  spe- 
cial grounds 
of  changing 
the  venue 
should  have 
been  made  the 
subject  of  a 
distinct  mo- 
tion. 


Dalton  against  Trevillion. 

A  RULE  to  change  the  venue  had  been  granted  on 
the  usual  affidavit.  A  rule  to  discharge  that  rule 
was  granted,  on  the  ground  that  part  of  the  plaintiff's 
demand  was  on  a  bill  of  exchange.  Chilton  showed 
cause  on  special  grounds,  admitting  that  Greenway  v. 
Carrington  (a)  was  overruled  by  Walthew  v.  Sgers* 
Per  Curiam. — The  special  facts  relied  on  make  no 
difference  in  the  disposal  of  this  rule,  which  calls  on  us 
to  discharge  the  common  rule  for  changing  the  venue* 
For  if  they  afford  ground  to  change  the  venue,  a  spe- 
cial application  should  be  made  on  an  affidavit  stating 
them.  The  other  side  would  then  have  the  opportu- 
nity to  answer  them  in  like  manner.  As  to  Walthew  y. 
Syers,  (b)  our  practice  corresponds  with  that  of  the 
King's  Bench  on  that  subject,  and  if  there  had  been 
any  difference  in  the  practice  of  this  court,  it  would  have 
been  considered  in  framing  the  new  rules.  But  as  that 
was  a  recent  decision,  and  the  correct  practice  may 
have  been  uncertain,  the  rule  must  be 

Absolute  without  costs. 


(o)  7  Pri.  564. 


(6)  Next  case. 


ERRATUM, 
p.  U3,  line  4  from  bottom, /j»r  *  priority'  read  *  privily.' 
p.  It4,  note  h,  nHd  "  and  performance  need  not  be  averred,  1  Ventfif,41 
178.  23aund.546." 
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Fen  NELL  against  Tait. 


A  lunatic  may  ^HE  court  held,  that  on  affidavit  that  a  person  con- 
bv  habeas  "^  fined  as  a  lunatic  was  not  a  dangerous  lunatic^  but 
corpus  ad  tes-  in  a  fit  state  to  be  brought  up ;  a  habeas  corpus  ad 
affidavit  that    testificandum  should  be  granted,  and  that  a  judge  at 

he  IS  not  a        chambers  might  grant  it. 
dangerous  ^      ° 

lunatic,  and  is 

in  a  fit  state  to  =r^-  

be  brought  up. 


Barrett  against  Wilson. 

An  arbitrator  A  N  arbitrator  had  power  by  his  award  to  direct  the 
decided  in  future  use  of  certain  rights  to  water.     His  award. 

favour  of  ^    ^  °  ^  ' 

plaintifli;  and  after  describing  the  premises  and  directing  a  verdict 
factt  on  his  ^^^  ^^^  plaintiff  with  one  shilling  damages^  stated,  that 
award,  order-  in  order  that  the  parties  might  not  be  precluded  from 

ing  that  if  the       ,.  ,  ..  ^    ^  \      \         •  .« 

court  should  takmg  the  opmion  of  the  court  whether,  in  pomt  of 
diflfer  from  him  ^^^  ^^  arbitrator  had  come  to  a  right  decision,  he 

in  opinion  on  ^  ^   ^ 

considering  had  found  certain  facts  for  the  opinion  of  the  court, 

a'nons^uit"'  which  he  subjoined,  directing,  that  in  the  event  of  the 

should  be  en-  court  being  of  an  opinion  upon  them  contrary  to  that 

court' refused  o(  the  arbitrator,  a  nonsuit  should  be  entered, 

to  set  aside 

the  ground  Alexander  obtained  a  rule  for  setting  aside  this  award, 

that  he  had      stating,  among  other  things,  that  the  future  use  of  thft 

come  to  a  o»  o  o  j 

wrong  con-       water  by  the  defendant  was  not  sufficiently  directed  by 

elusion  on  the    i^ 
evidence,  for 
though  they 

cur  Tnit^Tt  Wortlet/,  after  showing  cause  for  a  short  time  on  the 

did  not  appear  facts,  was  stopped, 
that  there  was 
no  evidence 

in  support  of        Lord  Lyndhurst  C.  B.— The  only  question   here 

is,  whether  there  was  any  evidence  to  support  the 
finding  of  the  arbiti-ator  ?  for  if  there  was,  and  he  has 
drawn  his  conclusion  in  f\ivour  of  presuming  a  grant, 


It. 
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it  is  no  ground  for  us  to  interfere,  even  if  we  should 
oaiBelves  have  hesitation  in  arriving  at  it  on  the  same 
evidence.    He  had  no  right  to  call  on  us  for  our  opinion  v, 

on  a  conclusion  of  fact  merely.     If  the  facts  had  been     Wilson, 
before  us  at  the  time  this  motion  was  made^  we  should 
not  have  granted  the  rule. 

Pa&ke  B.-^These  parties  agreed  to  be  concluded^ 

not  by  our  judgment  as  to  questions  of  fact,  but  by  that 

of  the  arbitrator.    The  court  has  not  that  jurisdiction 

ofer  an  arbitrator,  which  it  has  over  a  jury  who  find 

•  verdict  against  the  weight  of  evidence.    It  is  unne- 

cttsary  for  me  to  consider  whether  I  should  have 

iRifed  at  die  same  conclusion  with  the  arbitrator ;  for 

at  die  parties  are  bound  to  abide  by  his  decision  on 

the  &etB,  the  court  cannot  interfere  unless  no  evidence 

vas  gtren  in  support  of  it.     The  submission  gives 

pewer  to  the  arbitrator  to  direct  the  mode  in  which  the 

use  of  the  water  shall  in  future  be  regulated,  but  does 

not  make  it  a  condition  that  that  direction  should  be 

given* 

ALDsasoM  B. — The  only  question  is,  whether  any 

evidence  was  given  before  the  arbitrator  which,  had  it 

been  given  at  nisi  prius,  ought  to  have  been  left  to  a 

jury.    For  if  there  was,  we  cannot  interfere  with  the 

aiUtrator'a  conclusion.     Had  a  verdict  been  given  the 

same  way  at  nisi  prius,  the  defendant  could  only  have 

flD0ved  to  set  it  aside  as  being  contrary  to  the  weight 

of  eridtnce.      As  to  the  alleged  uncertainty  of  the 

award,  it  is   quite  certain  as  to  all  that  is  referred. 

Had  a  special  power  been  reserved  to  the  arbitrator  to 

mke  the  facts  a  special  case  for  our  opinion,  it  might 

lui^e  been  different. 

GuaNET  B.  concurred. 

Rule  discharged. 

Q.2 
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Brown  against  Gerard,  Bart. 

In  an  action  /^  ASE  against  a  sheriff  for  extortion  by  one  c 
against  a  oflScers  of  more  than  the  legal  fees  on  an  exec 

tortion  by  his    against  the  plaintiff.     The  officer  defended  the  ai 

latter^ 'in  con-  *^"^  ^"  ^®  commission  day  of  the  assizes  at  whi 
sideration  of  a  stood  for  trial  signed  the  following  memorandum  z 
ce^ings,  un-    consideration  of  the  plaintiff  agreeing  to  accept 

dertook  by  a  for  the  debt  in  this  cause,  and  of  his  staying  the 
wnitenmerao-  ..  .        .rii        i  i        i 

randum  to        ceedmgs  thereui,  I  do  hereby  undertake  to  pay 

pay  a  sum  of    ^j^g  gj^jj  g^jj^^  ^{  jg/.  together  with  the  costs  oi 

money  to  the         ,  ,  '      o 

plaintiffin        said  action,  in  seven  days  from  this  date ;  and  if  df 

with'cost's*  ^^  made  therein,  I  undertake  that  the  plea  plead 
and  on  default  this  action  shall  be  withdrawn,  and  the  plaintiff 
ment  to^w^hh-  ^^^^  judgment."  In  consequence  of  this  undertf 
draw  his  plea    the  cause  was  not  entered.     Oglethorpe  neither 

and  suffer  the  •  i  i 

plaintiff  to        the  money  nor  withdrew  the  bill. 

havejadg- 

motion  to"the  Wightman  moved  for  a  rule  nisi  to  compel  hi 
court  to  com-  perform  his  undertaking.  The  sheriff  is  the  offic 
to  perfurm  his  ^^  court,  and  the  real  defendant  is  his  bidlifi^  w: 
undertaking,     therefore  within  their  power. 

they  refused  to 
do  so  in  that 

summary  way,      QuRNEY  B.   (Sitting  alone.)— The   person  afi 

saymg  he  was  ^  ^  ^  .         . 

not  an  officer    whom  this  motion  is  made  is  neither  an  officer  o: 

court  nor  a  party  in  the  cause.     Then  he  cannc 
compelled  on  motion  to  perform  his  undertaking, 
tomies  are  so  compelled  because  they  are  office 
the  court. 

Rule  refuM 


of  the  court. 


«• 


Ill  THE  Fifth  Year  of  WILLIAM  IV.  221 

1834. 

Byrne  against  Fitzhuoh  and  Another. 

A  N  action  baying  been   brought  in  the    Common  a  motion  to 
Pleas  at  Lancaster,  a  verdict  was  taken  for  the  *®'  ^^^  *" 

'        ^  award  made 

plaintiff  at  the  Lancaster  assizes,  subject  to  be  reduced  indie  Common 
by  an  arbitrator.    The  award  directed  the  verdict  to  ^^  Snder"' 
be  entered  for  a  reduced  amount  of  damages,  but  stated  an  order  of 
facts  specially  in  order  to  enable  the  defendant  to  q^^  ^  ^^^^ 
obtain  the  opinion  of  the  court  on  a  question  of  law,  in  banc  under 
adding,  that  if  that  question  was  decided  in  the  defend-  c.  68.  s.  96., 
ant's  fiivour  a  nonsuit  ought  to  be  entered  (a).  ^awJ  ulkwi 

subject  to  the 

Kelfy  moved  to  set  aside  the  award,  contending,  that  ^^^  ^  ^^^^ 
as  his  application  was  in  effect  to  set  aside  a  verdict  before  a  single 
and  enter  a  ncmsuit,  this  court  had*  power  to  entertain  ^    ^* 
it  under  4  &  5  Will.  4.  c.  62.  s.  26  (ft). 

Parke  B. — A  motion  of  this  nature  is  not  within 
Ae  meaning  of  the  section  cited.  Accordingly,  sitting 
here,  we  have  no  power  to  grant  it.  The  result  is,  that 
you  may  apply  to  any  individual  judge  at  chambers,  all 
of  them  having  been  appointed  judges  of  the  Common 
Pleas  at  Lancaster  under  section  24.  of  the  act. 

Rule  refused. 

(«)  See  t^  case  anti,  54. 

(()  Which  enacts,  "  that  it  shall  be  lawful  for  any  party  in  ony  action 
■w  depending,  or  hereafter  to  be  depending  in  the  said  court  of  C.  P.  at 
^'nemtr,  to  apply  by  motion  to  any  of  the  superior  courts  at  Wutmimter, 
■tting  in  banco,  within  such  period  of  time  after  the  trial  as  motions  of  the 
^  kmd  shall  fiom  time  to  time  be  permitted  to  be  made  in  the  said  superior 
^^  for  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted  or  . 
^""nwt  9et  aside  and  a  new  trial  had,  or  a  verdict  entered  for  the  plaintiff  or 
^**f«lsnt,  ot  a  nonsuit  entered,  as  the  case  may  be,  in  such  action  :  which 
^°*rtis  hereby  aothoriced  and  empowered  to  grant  or  refuse  such  rule." 
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1834. 
v^iyi^/  Bligh  and  Another,  Executors  of  J.  M.  Bligh, 

against  Br£W£R. 

A  defendant,  A  Rule  Lad  been  obtained,  callinfr  on  the  plaintiffs 
while  ]Q  cus-     XX  ,  ,        ,  .        .        A^        t 

todj  on  mesne  to  show  cause  why  the   cognovit  given   by   the 

procewjRgreed  defendant  in  this  cause,  and  the  judgment  and  exe- 
to  execute  a  ^  4      ^ 

cognovit.  The  cution  thereon,  should  not  be  set  aside,  on  the  ground 
plaintiff's  ^^^  ^^  defendant's  execution  of  the  cognovit  had  not 
aecornej  told    been  subscribed  by  an  attorney  named  by  him   and 

him  he  must         <         i*  1  •  -n        r>  -rr^i 

have  an  at-      attending  at  bis  request,  pursuant  to    iteg.  ijen.  Miu 

torney  present  g  jfTm  4.  No.  72.,  which  provides  that  "  no  warrant  of 
on  bis  behalf.  /.         .  .  . 

His  own  at-  attorney  to  confess  judgment  or  cognovit  actionem 
ab^^  f '°^  given  by  any  person  in  custody  of  a  sheriff  or  other 
the  town,  the  officer,  upon  mesne  process,  shall  be  of  any  force^ 
eested'tTthe  unless  there  be  present  some  attorney  on  behalf  of 
defendant  that  such  person  in  custody,  expressly  named  by  him,  and 

C.  another  at-  ,.  ,  .  .    ^  1  •         /•    1 

torney  would  attending  at  his  request  to  inform  him  ot  the  nature 
act  in  the         i^^jj  effect  of  such  warrant  or  cognovit  before  the  same 

matter  for  ,  °  ,  . 

him.  The  is  executed  ;  which  attorney  shall  subscribe  his  name 
swered  he^did  ^^  *  witness  to  the  due  execution  thereof,  and  declare 
not  care  much  himself  to  be  attorney  for  the  defendant,  and  state  that 
and  went  to  ^®  subscribes  as  such  attorney."  (a)  The  following  is 
his  office.    C.  the  sum  of  the  affidavits  of  one  of  the  plaintiffs,  aa 

then  asked  rr«i         i    n      1  i     .  1 

the  defendant  attorney.      The   defendant  being  arrested  on  a  pro* 

if  he  wished  missory  note  given  by  him  to  the  plaintiff's  testator, 

his  execution  was  carried  to  the  office  of  one  of  the  plaintiffs,  who 

novit^  ^  De-  ^^^  ^^  attorney  at   Bodmin,     Coode,  the  defendant's 

fendant  an-  own  attorney,  saw  him  there,  but  it  not  being  resolved 

s%vcrKcl  V6S 

and  prevented  whether  the  action  should  be  defended  or  not,  Cootk 
him  from         went  away  out  of  the  town.     The  defendant  ttmXty 

reading  it  over,  _  .  .    a       i   1  1  1  •  1     « 

saying  he  agreed  to  give  a  cognovit  for  debt  and  costs,  which  the 
knew  lis  con-    plaintiff's  clerk  prepared,  telling  him  that  an  attorney 

cents  •  Xxeiu, 
that  this  was 
an  "  express  (a)  Ante,  Vol.  II.  347.  Tlie  court  refused  to  enter  into  the  alleged  ille^ 

nammg  of  the  gality  of  the  consideration  for  the  cognovit, 
attorney  with- 
in Reg.  Gen.  Hii.  2  W.  4.  No.  72. 
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1834.        the  pressure  of  an  arrest,  ought  to  be  considered  hi- 
^"^^^^      capable  of  waving  the  benefit  of  this  rule  ;  and,  at  all 
and  Another   events,  and  in  all  cases,  he  should  be  protected  by  the 
^'  advice   of  an  attorney  expressly  attending  for  him. 

Lord  Kenyon  added,  these  rules  were  framed,  not  to 
guard  the  defendant  against  actual  fraud,  but  to  ex- 
clude, if  possible,  all  questions  respecting  it.  The  war- 
rant of  attorney  was  ultimately  set  aside.  Walker  v. 
Gardner  (a)  arose  on  the  same  rule  of  4  Geo.  2.  The 
defendant  being  arrested  offered  a  warrant  of  attorney ; 
the  plaintiff's  attorney  came  at  his  request  to  the  place 
where  he  was  in  custody,  and  proposed  another  attorney 
whom  he  brought  with  him  to  read  over  the  warrant  of 
attorney  to  the  defendant,  and  attest  it  on  his  behalf. 
The  defendant  acquiesced,  though  the  attorney  thus 
brought  to  him  was  not  previously  known  to  or  sent  for 
by  him;  and  the  court  supported  a  judge's  order  for 
setting  aside  the  warrant  of  attorney,  Mr.  Justice 
Taunton  relying  much  on  the  above  passage  cited  from 
Hutson  V.  Hutson,  The  defendant  was  entitled  to 
have  an  attorney  sent  for  by  himself  to  attend  at  his 
request,  in  order  to  his  legal  advice,  as  well  as  mere 
attestation.  In  Fisher  v.  Papanicola^  (6),  though  the 
defendant  had  consulted  his  attorney,  who  advised  him 
to  give  the  warrant  of  attorney,  it  was  held  that  the 
attendance  of  another  attorney,  who  was  requested  by 
the  clerk  to  the  defendant's  attorney  to  attest  the  execu- 
tion, was  not  sufficient  within  the  rule  of  Hil.  2  W.  4., 
as  he  was  not  named  by  and  did  not  attend  at  the 
defendant's  request.  That  is  a  stronger  case  than  the 
present. 

Pakke  B. — Every  requisite   of  the  rule   has   been 
complied  with  in  this  case.     The  rule  expressly  re* 

(a)  4  B.  &  Adol.  371.  (6)  Ante,  Vol.  IV.  44. 
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quires  three  things ;  firsts  that  at  the  execution  of  a        1834. 

c^gnofit  or  warrant  of  attorney  by  a  person  in  custody      ^^^^^^^^ 

an  attorney  shall  attend  on  his  behalf;  secondly^  that   and  Another 

he  shall  be  a  different  person  from  the  plaintiff's  at-      „  ^* 

'^  *^  Brewer. 

toroey ;  and,  thirdly,  that  he  shall  be  expressly  named 
by  the  defendant  and  attend  at  his  request.     Here,  the 
defendant  having  agreed  to  give  a  cognovit,  was  told  by 
the  plaintiff's  clerk  that  an  attorney  must  be  present  on 
his  behalf.     It  does  not  appear  that  Coode,  the  defend- 
ant's attorney,  was  in  Bodmin  at  that  time.     The  plain- 
tiff's clerk  suggested  that  Mr.  Commins  an  attorney  was 
in  the  town  and  would  attend ;  to  which  he  answered,  he 
did  not  care  much  who  it  was,  and  made  no  objection 
to  the  clerk's  going  to  Commins.    Had  it  stopped  there 
the  case  might  have  been  different,  the  defendant  having 
oerer  named  an  attorney ;  but  he  went  afterwards,  in 
the  sheriff's  custody,  to  Commins^s  office,  and  on  his 
asking  whether  he  wished  to  have  him  as  his  attorney, 
answered  "  yes."     His  attendance  on  Commins  in  cus- 
tody is  the  same  as  if  Commins  had  been  sent  for  and 
attended  him  elsewhere.     Now  the  rule  requires  the 
attorney  to  be  "  expressly  named"  by  the  person  in 
custody,  and  it  seems  to  me  that  as  the  defendant,  by  an 
affirmative  expression,  adopted  Commins  as  his  attorneyi 
*'  is  the  same  thing  as  if  he  had  sent  for  him  in  the 
fi'st  instance  and  said,  "  I  wish  you  to  be  my  attorney." 
T  le  order  in  which  the  words  were  uttered  is  imma- 
terial, if  the  defendant  expressed  himself  to  that  effect, 
^ext,  did  the  attorney  act  at  his  request  ?     Now  whe- 
^r  the  attorney  attended  him,  or  he  the  attorney,  is 
^ually  immaterial^  if  the  attorney,  at  his  request,  at- 
tended to  the  matter  in  hand.     The  object  of  the  rule 
^  to  inform  a  defendant  of  the  nature  and  effect  of  the 

• 

"^trument  he  is  about  to  execute  ;  if  that  is  done,  it  is 
^""lecessary  to  read  it  over  to  him.^Then  every  re-^ 
Vme  of  the  rule  was  complied  with.    The  attorney 
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1834.  ^&s  not  the  attorney  of  the  plamtiff,  and  attended  > 

^■^"^^^^^  behalf  of  the  defendant^  being  expressly  named  by  Mi 

and  Another  ^^^  attending  at  his  request.     That  circumstance  dl 

^  '•  tinguishes  this  from  the  cases  cited.      In  Fisher 

Br  E  WEB 

Papanieolas  the  defendant  said  nothing,  he  only  a1 
stained  from  objecting.  So  in  Gcardner  v.  Walker  tl 
defendant's  expreasions  of  acquiescence  were  positivd 
denied  on  oath.  H^re,  on  the  other  hand,  the  defeiii 
ant,  by  a  positive  expression,  assented  to  the  acting  i 
a  particular  attorney.  For  these  reasons  the  rule  mni 
be  discharged. 

BoLLANn  B. — I  accede  to  the  distinction  drawn  b 
my  brother  Parke  between  this  and  the  cases  he  hi 
mentioned.  The  rule  has  been  complied  with;  ft 
though  the  defendant  did  not  name  Commins  as  hi 
attorney,  he  went  to  his  office,  and  having  first  in  tern 
adopted  the  proposal  of  Commins  to  be  his  attorney  i 
the  matter,  executed  the  cognovit.  That  appears  I 
me  to  be  the  strict  compliance  with  the  rule  whic 
Lord  Kenyan  required.  If  no  affirmative  words  hM 
been  used  by  the  defendant,  or  if  he  had  execute 
the  cognovit  before  adopting  Commins  as  his  attoni0| 
it  would  have  been  different. 

Ajlderson  B. — Though  I  entertained  so  much  dotib 
on  this  case  at  chambers,  that  I  sent  it  to  the  court,  Ok] 
opinion  since  the  discussion  agrees  with  those  alread] 
expressed.  By  the  rule,  the  attorney  must  be  "ek* 
pressly  named*'  by  the  defendant ;  which  shows  thi 
that  nomination  must  not  be  left  to  mere  inferenoi 
That  also  appears  from  Gardner  v.  Walker,  where  1 
was  sought  to  infer  the  fact  of  nomination  from  dk 
defendant's  having  afterwards  paid  the  attorney  for  hZ 
attendance,  and  from  Fisher  v.  Pcqxmicolas,  where 
Ifte  mference  was  contended  for  from  the  defendants 
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knng  made  no  objection.    But  in  order  to  an^'^ex-        1834. 
press  naming''  of  the  attorney  within  the  rule,  his      ^"^^"^^ 
mdividual  name  need  not  be  ttentioiied  by  the  defend-  and  Another 
intyif  the  expressions  actually  used  by  him  point  out      ^  ^* 
tbe  attorney  at  the  person  to  act  in  the  attaSt.    Here, 
if  we  b^ere  the  aSdants,  nothing  is  left  to  inference, 
bt  there  was  an  express  naming  of  Camntha  as  the 
defendant's  attorney;  a  fiict  which  wiD  reconcile  all 
die 


GuRNEY  B.  concurred. 


Rule  discharged  with  costs* 


Grant's  baiL 

pOUNTRY  bail  by  affidavit  being  oppos^,  time  Country  as 

was  granted  them  to  explain  the  chrCttmstteces  of  "^^{^^^  ^^^^^, 
an  inctniibrance  said  to  exist  6ti  th^  propei^  men^  tied  to  costs  of 
tioned  in  the  affidavit  aecoiftpanyhig  th^  nbttce  of  baH.  *l^here^,Tfter 
Tliey  afterwards  made  a   ssfis&ctory  aflBdavit,  and  the  notice  of 

,     .  bail  has  been 

naving  been  allowed,  the  defendant  applied  for  the  accompanied 

costs  of  justification  under  Reg.  Gen.  Trin.  1  Will  4.  Sj^^",!).®;^,^ 

No.3«  [Ante,  Vol.  I.  521.]     It  was  objected  that  the  of  them  in  the 

nJc  ^d  not  apply  to  country  bail.  by  ^^^ot^^ 

TV-ill.  1  W.  4. 

Gurm^y  B.,  after  consulting  the  master,  said, — The  excepts  to 
Jefendant  is  entitled  to  the  costs,  for  the  rule  applies  them  and  thcj^ 

'  are  allowed. 

u  well  to  country  as  town  bail.  (Keg.  Gtn. 

Trin.  1  W.  4. 
No.  3.) 
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1834.  MEMORANDA. 

Thti  RSgbt  Hon.  Sir  John  Leach  Knight,  Master  of 
the '  Rolls,  died  at  Edtmbtargh  during  the  vacation  after 
last  te^in/  and  was  succeeded  by  his  Majesty's  Solicitor- 
Gtenertdy  Sit  Charles  Christopher  P^y«  Knight.  Early 
in  thii^^erm,  Robert  Moimsey  Rolfe  esq.,  one  of  the  King's 
counsel,  was  appointed  the  King's  Solicitor-General  in 
lieu  of  Sir  C.  C.  Pepys. 

On  the  10th  November  in  this  term,  Richard  Preston 
esq.  of  the  Honorable  Society  of  the  Inner  Temple^ 
having  been  appointed  a  King's  counsel,  took  his  seat 
within  the  bar. 

On  the  21st  November  in  this  term,  the  Right  Hon. 
Henry  Lord  Brougham  and  Vaux  resigned  the  Great 
Seal,  which  his  Majesty  was  graciously  pleased  to  deliver 
to  the  Right  Hon.  John  Singleton  Lord  Lyndhurst, 
Lord  Chief  Baron  of  the  Court  of  Exchequer.  Lord 
Lyndhurst  was  accordingly  sworn  in  Lord  High  Chan- 
cellor on  the  22d  November ^  but  continued  to  preside 
as  Chief  Baron  during  the  rest  of  the  term,  and  till  the 
23d  December  1834. 

On  his  resignation  in  the  vacation  after  this  term«  ^ 
Sir  James  Scarlett  Knight  was  appointed  Lord  Chiefift 
Baron,  and  upon  that  occasion  received  the  dignity  oft^^ 
a  peerage  by  the  title  of  Baron  Abinger,  of  Abinger  inx 
the  county  of  Surrey ^  and  of  the  city  of  Norwich.  HiaJ 
lordship  took  his  seat  in  the  Court  of  Exchequer  oxmm 
the  first  day  of  Hilary  term  1835. 

In  the  vacation  after  this  term^  Sir  John  Campbek-^ 
Knight,  and  Robert Mounsey  Rolfe  esq.,  having  resigne^^^ 
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Aeir  respective  offices  of  the  King's  Attorney  and  Soli-  1834. 
citor-General,  Frederick  Pollock  esq.  of  the  Inner 
Temple,  one  of  his  Majesty's  counsel,  was  appointed  to 
the  yacant  office  of  hU  Majesty's  Attorney-General, 
and  William  WeWf  FoUett  esq.  of  the  Inner  Temple,  to 
that  of  his  Majesty's  SoUpitor-Geperal^  Bo^^h  after- 
wards received  the  honour  ofkoig^thood.  Sir  William 
Wdh  FoUett  was  also  appoUited  a  King's  counsel,  and 
took  his  seat  within  thie  bar  on.  the  first  day  oi  Bilary 
term. 
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MEMORANDUM. 

Hilary  Term,  5  Will.  4.  1835. 

1835.       T^HE  Hon.  Sir  William  Elias  Taunton,  Knigbti  one  of 

' '  the  Judges  of  the  Court  of  King's  Bench,  died  at 

his  house  in  Russell  Square,  on  the  day  before  the  com- 
mencement of  this  term.  John  Taylor  Coleridge,  esq. 
Serjeant  at  Law,  was  appointed  to  succeed  him,  and 
took  his  seat  accordingly  on  the  29th  January.  He 
was  afterwards  knighted. 

The  following  gentlemen  having  been  appointed 
King's  Counsel  in  the  last  vacation,  took  their  seats 
within  the  bar,  on  the  first  day  of  this  term,  viz.: — 
Daniel  Wakefield,  Henry  John  Shepherd,  Walter  Skir" 
row,  Christopher  Temple,  Edward  Jacob,  John  JUiUer, 
Richard  Torin  Kindersley,  James  Wigram,  and  Fitzrcy 
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My.  of  Liocoh's  Inn,  Eaqs. ;  WiUiam  Bwrge,  Gmrgt       1686. 
Spma^  and  Tkomtu  John  PltOt^  of  the  Inner  TMipk, 
Etqs. ;  and  Ckarhs  Henry  J^arhpr^  af  Ghray's  Inni 


BAtLtt  i^iain$i  HeAld. 


THE  affidavit  of  a  country  bail  stated  that  be  was  a  Conntry  bail 

housekeeper  at  a  pUure  named,  not  saying  that  he  ^^^^  tumself 
wu  residing  there.     Bobint&n  for  the  plaintiff  did  not  keeper  at  a 
oppose  the  justification  on  this  account,  but  applied  to  £||{;^^o°^at' 
be  sayedfjrom  costs,  as  the  affidavit  of  the  bail  had  not  he  was  reti- 
cooplied  with  the  £)m  ppotiiftd  ^f^  Beg.  Gen.  IVin,  lo^ed  wiihoat 
1  ff.  i.  [Ante,  VoL  I.  5«4.]  costs. 

Bail  allowed  without  costs. 


Call  against  TAtlimua*. 

OULE  to  show  cause  why  the  proceedings  on  the  Bail  who  ap- 
ba3-bond  should  not  be  staye^  on  payment  of  pJ^^^J^™ 
eosts.    The  i^davit  stated)  Ihal  the  application  was  on  the  baU- 
nade  by  the  bail  **^t  their  own  expense  and  for  their  mc^t  of^cosu, 
owi  indemnity.**  should  state  in 

.  their  atndavit 

bve  been  stated  to>  bf  maJe  "  ^  his  and  t)>eir  own  expense,  and 
espoue,  and  for  his  and  tbeir  wly.  indw»i»y,"  by  SdlttJ!^ 
analogy  to  the  rule  of  the  King's   Bench,  59  Oeo.  according  to 
S.  (a).     The    form  in    Price's  Exchequer  Practice,  j^^g^  ^^q^  3^ 
p.  157.  is,   for   HMJt  99h  jjsdeonuty.     in  Ra^.  ▼.  a^«P^«^ »°    ^ 

tniB  court*  and 

Skeriffof  Surrey,  in  Weeton  v.  Woods,  [Ante,  p.  184.]  if  the  aflSdavit 

states  that  they 
(s)  «  B,  It  Aid.  H&.  apply  "  for 

their  own  in- 
demnity,*' it  is  insufficient. 
^^  tbepbiotiff  bas  Dot  declared  de  bene  esse,  the  plainuff  cannot  insist  on 
^btil-bood  standing  as  a  secarity. 
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,l£|35.        Lord  Lyndhurst  said  it  was  better  to  adhere  to  the 
established  form,  and  not  to  consider  in  every  case  what 


Call 

'wchild  be  ant  equivalent  to  it.   The  defendant  may  have 


V. 


»,:•.     -.'  ,,, 


kii 


•  I 


Thelwall,  !^  !h(erest'in  the  motion.  If  the  rule  is  not  discharged, 
^^|^^^£|il-bond  should  stapd  as  a  security,  [Parie^B. 
,Tbat  cannot  be,  as  the  plaintiff  has  not  declared  de 
l^fie  fe^^e^  apd  cannot  therefore  have  lost  a  triaL] 

4d4i$9n  in  support  of  the  rule.  The  term  *^  own^** 
in  this  affidavit,  has,  in  substance,  the  same  meaning 
^8  <^  only'' in  the  rule  59  Geo.  3.  Nor  is  that  rule  a 
rule  of  this  court  \^Parke  B.  It  has  been  adopted  here 
iq  practice*]  The  bail-bond  will  not  be  directed  to  stand 
f^  a  security,- for  the  plaintiff  has  not  declared  de  bene 
e^se,.  though  he  might  have  done  so,  pursuant  to  M. 
3  W.  4.  Rule  II.  [Ante,  Vol.  III.  p.  4.]  The  defend- 
ant not  being  in  actual  custody,  Reg,  Gen.  H.  9,  W.  4. 
Ifo'.  v.  {AfUe,  Vol.  IL  351.)  only  provides  for  the  bail- 
bond  standing  as  a  security,  if  the  plaintiff'^  shall  have 
declared  de  bene  esse/' 

:  Per  Curiam. — ^As  the  plaintiff  has  not  declared  de 
bene  esse,  he  is  not  entitled  to  have  the  bail-bond  stand 
as  a  security.  The  affidavit  of  the  bail  is  irregular  in 
stating  that  the  appUcation  is  ''for  their  own  indemni^.** 
The  rule  may  be  enlarged  for  four  days  in  order  to 
amend  the  affidavit,  on  the  terms  of  putting  the  plain- 
tiffin  the  same  situation  as  if  he  had  not  been  delayed 
for  that  time,  and  of  the  defendant  taking  short  notice 
of  trial. 

The  affidavit  having  been  amended. 

Ride  absolute  on  payment  of  costs. 


n  THi  Fifth  Yba»  op  WILLIAM  IV. 


Clakks  ind  Another,  Amgaeet  of  Suttom,  m  Bank- 
nipt,  against  Nicholsok,  Esq.  late  Sheriff  of  Surrey. 

•■pROyER  for  furniture.   Plea,  that  defendant  brioga  An  uecDtiw 
mto  coort  the  sum  of  2«.  1&.  ready  to  be  paid  to  Sj,1^t'""^ 
-tfie  plaintiffs  aa  asrigneei,  and  that  the  plaintiffs  hare  (■'*('^i  hit 
sot  sustained  damages  to  a  greater  amount,  &c.     Re-  seiwd  and 
X&ation,  tbat  the  plaintiffs  have  sustained  damages  to  '"^^  "^^^a* 
^  greater  amount.     The  cause  was  tried  at  GuildAall,  comtnitted  an 
Ixfore  Parke  B.  at  the  London  sittings  after  last  term,  '^cv''*^ 
^ui  the  following  appeared  to  be  the  facts : — The  de-  auiTOeH  bar. 
Andant,  as  sheriff  of  Surreif,  had  taken  in  execution  Mrn^^^ML 
and  mM  the  fbrnitore,  &g.  of&iHon  a  trader,  after  be  tbu  >>»  jnir 
liid  committed  an  act  of  bankruptcy.     A  6at  issued  tbe  dnmstft 
after  the  sale,  and  this  acUon  was  brought  to  recover  tbe  [J^^  ™^ 
■Boont  received  by  the  defendant  for  the  proceeds  of  of  tha  lals 
4e  gooda.    Tbe  defendant  having  deducted  61.  St.,  the  ^.'^  ^ 
^ipenses  of  sale,  from  tbe  proceeds,  paid  the  reaidae,  goods. 
^  15s.,  into  court.     The  defendant's  right  to  make 
that  deduction  was  denied  by  tbe  plaintiff,  but  Parke  B., 
B  his  charge  to  the  jury,  said,  that  as  the  plaintifis 
■Oft  tbemaelves  have  gone  to  a  Bimilar  expense  in 
idmg  the  goods,  the  amount  charged  for  such  sale 
■igkt,  if  tbe  jury  thought  it  reasonable,  be  deducted 
{ran  tbe  amount  to  be  paid  over  to  them.    Verdict  for 
Ak  defendant. 

H.  V.  RiehardM  moved  for  a  new  trial.  The  obser- 
*itu)n  of  the  learned  judge  to  the  jury  might  have  been 
Otnct  bad  the  sheriff  been  the  plaintiffs'  agent  for 
dbeting  the  lale,  but  the  sale  by  him  being  wrongful 
Kicgards  the  platntiffs,  he  cannot,  as  against  them, 
deduct  tbe  expense  of  it  from  tbe  produce  of  their 
pods.  [Lord  Abinger  C.  B.  It  is  not  alleged  tbat  the 
^*)nwd  judge  laid  it  down  to  the  jury  that  the  de- 

^01-  V.  B 


\ 
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18S5.       fendant  was  entitled  to  the  deduction  as  matter  of  law: 
j!^'"  he  merely  suggested  to  the  jury,  that  as  the  assignees 

and  Another  would  probably  have  expended  a  similar  sum  for  the 
N  H^Lso  same  object,  the  jury  might  allow  the  reasonable  ex- 
penses out  of  the  damages.  That  is  the  common  courte 
in  cases  of  this  kind.]  That  is  so  where  the  asaignees 
assent  to  the  valuation.  [Lord  Abinger  C.  B.  Was  it 
not  a  question  for  the  jury  whether  a  sufficient  sum 
had  been  paid  into  court?  They  decided  that  the 
plaintiffs  had  not  sustained  a  greater  injury  than 
24^.  15$,  That  was  within  their  province.]  Suppose 
goods  to  be  seized  in  three  several  counties,  and  sold 
in  each  of  the  three  by  the  sheriff^,  the  expenses  of  sale 
would  treble  those  which  the  assignees  would  incur  by 
selling  all  of  them  at  once.  [Alderson  B.  As  you  re* 
ceived  the  net  proceeds,  what  damage  have  you  sus- 
tained?] The  difference  in  expense  between  the  she^ 
riff^'s  sale  by  auction,  and  the  plaintiffs*  sale  of  the 
other  goods  by  private  contract.  [Gumey  B»  Had 
you  given  notice  to  the  sheriff^  to  sell  in  some  other 
mode  than  by  auction,  which  he  disregarded,  it  might 
have  been  different.]  The  question  is  not  one  of  hard* 
ship  to  the  sheriff*,  but  of  the  value  of  goods  to  the  as-> 
signees.  In  Glasspoole  v.  Young  (a)  the  owner  of  goods 
wrongfully  seized  under  a  fi.  fa.  against  another  pei^ 
son,  was  held  entitled  to  recover  the  value  of  them, 
though  exceeding  the  price  for  which  they  were  sold. 
{^Gurnet/  B.  There  the  plaintiff* never  intended  to  sell.] 
If  the  expenses  are  allowed,  the  assignees  will  not  get 
the  value  of  the  goods. 

Lord  Abinger  C.  B. — Whether  a  sheriff*  placed  io 
circumstances  resembling  the  present,  is  absolutely  en- 
titled to  deduct  the  expenses  of  the  sale,  need  not  be 
now  decided;  for  this  being  an  action  for  damages^ 

(a)  9  B.  &  Cr.  696. 
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ihejurjy  in  assessing  them,  were  at  liberty  to  make  a  1885. 
deduction  in  favour  of  the  defendant  for  an  expense  ^-^^v^ 
fhich  he  had  incurred,  and  to  which  the  assignees      S'*^^'^^ 

'  TT  ^""  Another 

fflust  have  otherwise  been  liable.     Had  there  been  v, 

Mvoal  saks,  they  might  have  considered  that  faAt  $    ^'^^"o'^i'* 
bat  as  the  case  stands,  there  is  no  ground  for  disturb- 
ing the  verdict. 

Rule  refused. 


DiCAS  against  Lawson. 

LEE  moved    for   an    attachment    against    Lord  Where  it  «p* 
peatt  fttHn  the 
Brougham  and  Vaux,  for  a  contempt  of  the  court  notes  snd  \ti* 

io  not  appearing  as  a  witness  at  the  trial  of  this  causCi  f^"°A^^<^  ^^  ^ 
porsuant  to  a  subpoena  to  that  effect,  issued  out  of  this  tried  a  cauie, 
court.    The  service  of  the  writ  and  tender  of  reason-  Jendance*of  a 
able  expenses  were  sworn  to ;  and  it  was  also  sworn  witaess  who 
that  the  evidence  of  the  witness  was  material  and  ne-  poenaed  woald 

cetsary  for  the  plaintiff*.    The  ground  on  which  mo-  ^®  "^^P^JJ  '*«^- 
.  ,  ^  material  to  th6 

tKMU  of  this  kind  are  entertained,  is  the  contempt  of  event,  no  at* 
tb.p,oce»  of  the  court  ^"tTplt 

not  attending 

Lord  Abinobr  C.  B.— This  affidavit  might  be  suffi-  ^^}^^®,^ 
dtnt  for  its  purpose,  were  we  not  in  possession  of  the 
Dotes  of  my  brother  Alderson^  who  tried  the  cause,  as 
well  as  supported  by  his  information  of  the  purpose  for 
which  Lord  Brougham  was  subpoenaed.  The  learned 
hanm  reports  that  the  purpose  for  which  that  noble 
person's  attendance  was  sought  was  immaterial;  and 
that  the  event  of  the  cause  vibrated  between  a  farthing 
damages  and  a  verdict  for  tlie  defendant.  Seeing  this 
u  we  do,  we  ought  not  to  allow  the  process  of  the 
court  to  be  diverted  to  the  purposes  of  useless  vexa- 
&XI.    The  other  barons  concurred. 

Rule  refused. 
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1886, 

Lawes  against  Hutchinson. 

h  defendant  A  Rule  had  been  obtained  in  Michaelmas  term  by 
fiT^rSe  ^^^^^  on  behalf  of  the  bail,  caUing  on  the  plaintiff 

palace  court,  und  one  Taylor ,  who  had  sued  the  defendant  in  the 
wardtt  ill  the  palace  court,  to  show  cause  why  the  writ  of  habeoi 
Eichequer,  corpus  sued  out  of  this  court,  directed  to  the  judge  of 
in  both.  I1ie  the  palace  court,  should  not  be  duly  returned  to  and 
hS^irt^n  fil^^  *"  *^*'  ^ouTt,  and  why  the  defendant's  bail  in  this 
Temoved  into  action  should  not,  after  the  determination  of  the  custody 
Bench'by*  of  the  defendant  in  the  palace  court,  have  fourteen 
habeas  corpus,  ^^yg  time  to  render  the  defendant  in  this  action.  On 
lo  the  palace  6th  October  process  at  suit  of  Taylor  issued  out  of  the 
court  by  pro-    ptlace  court,  and  bail  was  put  in.     On  the  11th  the 

cedeuilo,  Hnd     '• 

iuterliicutory    defendant  sued  out  a  habeas  corpus  cum  causft  from 

Sidtand"  ^^^  ^'"8'^  '^^"^^^  ^"^  ^^*®  plamtiff  succeeded  in  re^ 
writ  of  in-  manding  the  cause  by  procedendo,  and  on  the  Slst 
XlraT  upon  executed  a  writ  of  inquiry,  in  consequence  of  which  the 
which  ihe  de-  defendant  was  rendered  to  the  Marshalsea.  The  de- 
rendered  by  fendant  sued  out  another  habeas  corpus  cum  caus4 

hi^  bail  to  ihe  f^^^  ^^^jg  ^^^^^  ^^^  14^1^  November,  and  lodged  it  at  the 

prisiio  ol  that  ^ 

court,  the        palace  court.  The  judge  made  a  return  under  21  Jac  L 

5?rb^lTn  the  ^-  ^'  ^'  ^-^  seating  fo""^!^  ^^^^  a  procedendo  had  issued. 
other  action     The  capias  in  the  action  in  this  court  issued  against  the 

chequer  It  hen  defendant  on  21st  October,  and  bail  justified  on  8t]| 
isku«d  a  ha-     November. 

bean  corpufi 
cum  caudii 

ourottliat  Walsh  showed  cause  for  Taylor,  but  no  one  ap« 

cc»uri,  and  got  J      ^  r^ 

a  rule  to  khow  peared  for  the  defendant.  First,  as  the  cause  had  been 
^ouid^niit  be  ^TiC^  removed  from  the  palace  court,  and  was  afterwards 
dulv  returned   remanded  there  by  procedendo,  it  could  not  be  again 

and  filed,  in 

order  td  enable  litem,  by  so  remnviiiK  his  body  with  the  cause  into  this  court,  to  tender 
him  there  in  their  discbar}ire  :^  Held,  that  since  91  Juc,  1 .  c.^S.  s.  S.  this  court  had  no 
power  to  rtmove  a  cause  out  ol'  the  palace  court  utter  interlocutory  judgment  thers^ 
except  by  writ  of  error;  but  fourteen  days*  time  was  given  to  the  bail  to  render  the 
defendant  in  this  court  after  his  custody  in  the  palace  court  should  expire. 
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removed  or  stayed  before  judgment  by  any  writ  out  of       ISSS.. 
any  court  soever,  21  Jac.  L  c.  23.  s.  3.    Here,  no  final 
jadgment  baying  been  signed,  the  act  applies.    Se- 
ooiidly,dii8  motion  was  too  late  after  interlocutory  judg- 
ment signed,  and  writ  of  inquiry  executed.   For  statute 
48  .Slur.  c.  5.  shows  that  the  habeas  corpus  was  not 
delivered  in  due  time.    That  act  provides,  **  that  no 
writ  of  habeas  corpus,  or  any  other  writ  sued  forth  out 
of  any  of  her  majesty's  courts  of  record  at  We$tminster^ 
to  remove  any  action,  suit,  plaint,  or  cause  depending 
Qiny  court  within  any  city  or  town  corporate,  or  else- 
vhere,  which  have  or  shall  have  jurisdiction  &c.  to  hold 
jriffa  in  any  action,  plamt,  or  suit,  shall  be  received  or 
^wed  by  the  judge  or  judges  &c.  of  the  court  wherein 
^  to  whom  such  writ  shall  be  delivered,  (but  that  he 
^Hd  they  shall  and  may  proceed  in  the  said  cause  and 
ready  to  be  tried,  as  though  no  such  writ  was 
forth  or  delivered  to  him  or  them,)  except  that 
said  writ  be  delivered  to  the  judge  &c.  of  the 
court,  before  that  the  jury  which  is  to  try  the 
in  question  between  the  party  or  parties  plain- 
9  and  the  party  or  parties  that  sued  forth  the  said 
or  writs,  or  for  whose  benefit  the  said  writ  or  writs 
or  shaU  be  sued  forth,  have  appeared,  and  one  of  the 
jnry  sworn  to  try  the  said  cause."    So,  after  judg- 
t  by  default  and  notice  of  inquiry,  it  must  be  allowed 
fore  any  one  of  the  jury  is  sworn ;  Cox  v.  Hart  (a). 


Mantel  in  support  of  the  rule.    The  court  will  not 
^iStsapprove  of  this  motion  by  the  bail,  its  object  being 
bring  up  die  defendant's  body  from  the  prison  of 
pahice  cobrt  in  order  tb  render 'hun  in  this  action, 
at  least  to  have  hbn  sent  back  to  the  palace  court 
charged  with  this  debt.    In  Waugh  v.  Ashford  (J),  the 

(•)  t  Birr.  759i  (6)  1  Bing.  N.  C.  S94. 
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1885.       court  of  Common  Pleas  suspended  proceedings  or  a 
v^v«^      scire  facias  against  bail  for  a  term  where  the  principal 
^^^       had  been  committed  to  criminal  custody  by  a  aubdi* 
Ihrfciimov.  vipion  court  of  bankruptcy  (a).    Nor  can  this  court  be 
without  the  same  inherent  power  as  the  King's  Beaehy 
to  order  the  defendant  to  be  brought  up  in  custody 
from  the  Marshalsea  prison  in  order  to  be  rendered,  or  at 
least  charged  in  execution  with  the  debt  in  this  aetioiu 
As  final  judgment  is  not  signed  in  the  court  below,  21 
Jac  1.  c.  23.  does  not  estop  a  proceeding  like  the 
present  to  remove  the  body  into  this  court.    The  plamr 
tiff  may  then  go  on  bere  to  final  judgment.    la  atnf 
event,  time  to  render  must  be  given,  as  the  plaintiff 
dees  not  appear  to  show  cause  against  the  rule* 

Lord  Abingbr  C.  B.^Tl\e  keeper  of  the  Mar* 
ahalsea  is  not  an  officer  of  this  court,  so  that  we  mm 
<^y  give  the  bail  fourteen  days  to  render  after  hb  eua^ 
tody  in  the  palace  court  has  determined. 

Parke  B.— The  restriction  of  21  Joe.  1.  c.  23.^  hy 
which  a  cause  which  has  been  pnce  remanded  by  pM« 
cedendo  to  an  inferior  court  of  record,  cannot  be  again 
removed  ^'  before  judgment,*'  was  intended  to  prevent 
ita  being  removed  except  on  writ  of  error.  Then  hatt 
we  any  power  to  remove  a  cause  out  of  the  palaea 
court  after  judgment,  except  by  writ  of  error  under  18 
Geo.  3.  c.  70.,  and  32  Geo.  3.  c.  68.,  which  empower 
superior  courts  to  issue  execution  on  the  judgment  of 
inferior  courts,  where  there  are  not  sufficient  gooda 
within  their  jurisdictions  to  satisfy  those  judgmental 
The  court  of  King's  Bench  has  power  over  the  kctepcif 
of  the  Marshalsea  as  an  officer  of  that  oourl.     TInI 

(a)  See  note  Id  next  page. 
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priwner  bei^g  io  the  eustody  of  his  bail  must  be  looked       18S6. 
tobythtm.  ^^"v^ 

Lawes 
Rule  discharged  with  costs  as  to  all,  except  giving  v- 

fourteen  days'  time  to  the  bail  to  render,  and 

made  absolute  as  to  that  part  (a). 

MU,  Vol  11.  4t8s  «m1  C0Mii6f  t.  Dod,  3  M.&  S.  817 i  not  cited  m 


HuTCHIirSOK* 


Foster  agaxn»t  Jolly. 


A  8SUMFSIT  on  a  promissory  note  for  12/.>  payable  wiiena  note 
14  days  after  datOi  by  the  payee  against  the  maker.  foJI^rt^n  davs 
Plea:  (before  the  new  rules  of  pleading)  the  general  is-  after  date^and 
toe.   The  action  was  brought  in  the  Common  Pleas  at  stted'asTcol- 
Ltmcatter,  and  at  the  trial  before  Gumey  B.  at  the  last  lateral  secu- 

«  .  11  11*     ./p         rity,  nor  is  the 

lasiaes  therCi  it  appeared,  that  upon  the  plaintiff,  as  consideration 
tttomey  of  one    Walker ^  suuig  one  Milnes  for  goods  disputed,  no 
delivered  at  his  request  to  a  co-operative  society^  Milnes  mony  is  ad- 
iwnished  him  with  the  names  of  certain  of  the  members,  "^^^^*^*^  ^^ 

.    '  prove  any 

vko  were  afterwards  sued  and  verdicts  obtained  against  agreement 
tbem.     Milnes  in  the  meantime  gave  a  cognovit,  on  not  to  be**paid 
wluch  b^  was  taken  in  execution,  and  while  in  custody,  if  a  verdict 
dtfendant,  his  brother-in-law,  gave  the  note  now  sued  in  an  action 
on  to  procure  his  discharge  by  settling  Milnes's  debt.  5^^"  pending 

•  ,  ,  n  t  n  .  between  other 

Tbe  hand- writing  of  the  defendant  having  been  proved,  parties;  for 
a  defence  waa  set  up  that  the  note  having  been  given  IJJ^Jf^JJ'^^^^^^ 
ta  a  security  for  a  debt  due  from  another  person,  it  was  a  written  con- 
Igreed  that  it  should  not  be  enforced  should  a  "  ver-  evidenced *'^ 
diet  be  obtained"  by  Walker  against  the  members  of     ^  motion 

41  .  .  1       1      1      .  -I  -r^       f'^r  a  new  trial 

ute  cooperative  society,  as  he  had  smce  done.    For  under  4  &  5 
Ae  plaintiff  it  waa  answered,  that  the  promissory  note  ^'Jt'  ^.'  ^^' 

Si  «o»y  in  an 
action  brought 

IB  the  CommoQ  Pleas  at  Lancaster^  must  be  made  in  the  court  of  which  the  judge 

^bopreuded  at  the  trial  Is  a  member. 
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coidd.  not  be  barred  by  parol  evidence  of  that  agree- 
ment ;  and  that  if  it  could^  the  note  remained  in  force  by 
it,  unless  Walker  obtained  the  fruits  of  the  verdict.  The 
learned  baron  received  the  evidence,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  121,  if  the  evidence 
was  improperly  admitted.  The  jury  found  that  the 
note  was  given  on  an  undertaking  by  the  plaintiff  to 
give  k  up,  if  a  verdict  was  obtained  by  Walker  in  his 
actidn  agwist  the  society.  Verdict  for  defendant* 
Wig/^tman  for  plaintiff  first  moved  in  the  King's  Bench 
to  enter  a  verdict,  but  that  court  said  that  the  judges 
had  resolved  that  these  motions,  under  4*  &  5  Will,,  4. 
c.  62.  s.  36.  should  be  made  in  the  court  of  which  the 
judge  who  presided  at  the  trial  was  a  member.  This 
court  afkerwards  granted  him  a  rule,  against  which 


AhxMtder  for  the  defendant  now  showed  cauae. 
JPtAe  T.  Street  (a)  is  an  authority  that  though  the  note 
was  in  Ua  terms  absolute,  parol  evidence  was  admissible 
bciween  the  original  parties  to  show  that  the  payee 
agreed  not  to  sue  the  maker.  That  was  an  action  by 
the  indorsee  against  the  drawer  and  indorser  of  a  bilL 
Iioi«d  Tenterden  suffered  the  defendant  to  prove  that 
the  |ilaintiff  had  given  value  for  the  bill  to  the  defend* 
ant^  under  a  parol  agreement  to  sue  the  acceptor  only; 
and  left  it  to  the  jury  to  say,  whether  or  not  the  plaintiff 
took  the  bill  on  the  terms  that  he  should  have  recourse 
to  the  acceptor,  and  to  him  only,  without  suing  the 
defendant  at  all  ?  directing  them  that  if  they  found  m 
tbt  affirmative,  their  verdict  should  be  for  the  defend* 
atiti  ''such  an  agreement  being  a  good  bar  to  the 
aeikftu"  [Parke  B.  The  effect  of  that  case  is  only  tb 
show  that  the  defendant  may  deny  the  prim&  facie  evi* 
dcnce  afforded  by  the  bill  of  a  consideration  nxiving 


(a)  Moodjr  &  Mai.  St6. 
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6om  the  plainliff  to  the  defendant]    The  a^rmemetit 
ID  diir  case  fidb  within  the  principle  staleA  bjiiLoni  ri 


TemUrdem*  It  ia  the  daily  practice  not  only  t^cootvaH  '  9. 
dietby-oBal testiuMxiy  the coarideratioB wUdik'ih^riicd  •'  <^<»'^T'o' 
opcm abiD  ornote,  boC alao  to  contfadict  ita^naxpresa  *^ 
■fattnitnly  that  it  was  gii^  fiwiadue  ftocpine^iby v 
duaring  thiit  it  was  noti  iMatelejf  ▼;  Manfin'di(m)  h  • 
distii^oishahfe  ;  for  as  the  note  in  that  ca^  ^ifasfay^*:^ 
aUe  oa  lirMsnd; the^igrefement  thatit  should  faepayabki  i 
on  the  ddbery  op  of  diepoBaesaidn  ef  (paHAcoiaF'pf»41 
miar  I,  directly  and  necesaaiily 'Contradicted  its  tetms^  J 
Whereas  in  diis  case  the  note  is  not  impugned/ tboa^k'i 
matter  in  defeasance  olit  is  railed  on. •  i  '<> 

Wigitman  oootri^.    Moieley  9.  JKaa/bni'ftdlfi.sns^o 
tains  this  rule.      [Lord  AHnger  C.  B.    Does  it  not 
btceaic  a  qoestioii^  whether  die*  nde  was  given  ak' a 
fcBateral-  scdnty^rin  caae  WaUcat ^iSl  not  reeeive  thi^ 
fralof  Ae  verdict t    If  ti  wasj  it  ivoidd^  be  a  cbfence^' 
to  show  that  the  cendderatiaa  on,  which  it'Wasis«giveKi<i 
vaspecfcamed;  the  tetms  of  the  note  need  not  thtaboi' 
nried.]  •  There  was  no  evidence  to  8howjdiattii^>notei' 
ns  given  laa  a  mete  ^  collateral  seeurity.    TheNpaeoli 
^gnement  wasi  that  though  in  its  terms  payBble.«|t  a: 
<MBin  day>  it  shoidd  be  defeaaible  on  the  occuivence> 
of  a  stated  contingency.    All  the  cases  ^ show  thsit>a' 
^vitlen  contraet'tianoot  be  thus  raried  by  parol.  '  Ahy  > 
Surplus  which'  Walker  did  not  recover  against  the  so^-^ 
^^ety  ai^t  haTe  been  obtained  on  this  not^   [Parib  B« 
Xhe  qoestkm  is^  whether  parol  evidence  was  adnitirible 
to  contradict  the  ezistetne  of  value  which  is  implied 
fram  every  note.    Lord  Abinger  C.  B.  The  defendant 
may  give  any  nqitter  in  evidence  to  impeach  the  oonM- 
nAcEi^n^  Iqp  showing  that  the  note  was  givte  as  a' 

(»)  10  B;  k  Cu  rS9; 
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18Kft       eoUateml  seeurity,  or  at  a  pledge  for  an  event  ^leh 
P  "^^      baa  happened.]    This  defendant  has  not  dispotedl  the 
a.  oripnal  eonuderation^  or  said  that  it  has  failed }  Imt 

^^^*  wyn  that  his  note,  though  expressed  to  be  pajrable  at  m 
day  certain,  la  not  absolutely  due  then,  but  may  ar  umf 
not  become  due.  according  to  a  contingency  whetbeer  a 
verdict  has  or  has  not  been  obtained  by  a  third  person. 
No  case  supports  the  alteration  of  a  written  contraet  by 
importiiig  into  it  such  a  contingency  by  parol.  [Alih^ 
$m  3«  The  note  would  not  be  a  good  one  if  expressed  lor 
be  payable  on  a  contingency,  as  the  anriTal  of  the  riiip 
Jtmtu  If  the  CTidence  in  question  would  render  It 
uncertain  whether  the  maker  was  liable  on  the  day  om 
which  the  note  was  expressed  to  be  absolutely  payable, 
it  would  be  a  variation  of  the  contract.  The  reeevery 
of  a  verdict,  like  the  arrival  of  the  ship,  might  or  migbi 
not  take  place  before  the  note  became  payable.}  A 
note  given  as  a  collateral  security  should  be  given  at  m 
date  king  enough  to  allow  the  event  to  be  asoer^kiedl 
in  Ib9  meantime ;  but  as  this  note  is  made  payable  at 
a  day  certain,  all  the  authorities  show  that  the  defendt- 
ant  cannot  show  that  it  did  not  become  due  on  that 
day,  but  at  a  subsequent  and  uncertain  time ;  i^ee  ▼• 
MawHut  (d),  Woodbridge  v.  Speoner  (&),  /{Meson  v. 
WaUter  {e\  Ma$efy  v.  Hanf&td  (d),  Setfy  v.  Hinder  (e). 

I^rd  AaiNGEii  C^  B.-^The  argument  for  the  dt» 
figodaiit  at  %x%t  induced  me  to  doubt  whether  thia  su^il 
net  be  taken  to  be  a  question  of  consideration  only;  btti 
I  am  now  satisfied  that  the  consideration  of  the 
bej]^  the.  dcUverance  of  the  defendant's 
Ihm  arrest,  was  sufficient  at  the  time,  and  that  it 

(a)  8  Taunt.  92.  5.  C.  Holt,  C.  N.  P.  550. 

(6)  S  B.  a^  41d.  «95.  S.  e.  1  Chh.  Rep.  661. 

(c)  1  Stark.  C.  N.  P.  961.  (d)  10  B.  &  C.7S9. 

(t)  iiiil»,  Vol.  IV.  305. 
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lofgimiM  «  coQaterfil  a^writy,    THq  que«tipn  then  183d« 

ii^  liietbfr,  M  dm  dcifmdant  h^  chosen  tQ  Wftke  i^  ^^"^^^ 

Me  pijuble  at  «  cerUup  d^,  he  can  give  parol  ^yi*  ^^'^ 

jpDoe  of  an  asfeemex^t  respectiAg  it  ioconftUt^Qt  ^tb  *^^^V' 
jd  being  then  payable  ?    I  am  of  opiniop,  that  aa  tha 
rvidenoa  in  queatian  tended  tQ  Tary  the  contract  foe 

ymmapt  at  a  certain  day  apparent  on  the  face  of  the 
aol^  by  anbatituting  a  eontingent  term  of  payment*  it 
weimted  ta  a  direet  eontradictian  of  its  termai  Tluit 
iWQQt  b9  peipdttedt   The  paae  ef  Mmiwit  y%  ff attr 

is  fltroDgly  in  point 

Pailkb  B. — ^After  some  doubt  on  the  subject,  I  am 
of  opnion  that  this  evidence  was  inadmissible.  Every 
101  or  npte  admi(s  two  thbgs ;  value  expres^d  or 
■ipBed,  and  a  contract  to  pay  at  a  given  time.  I  have 
diays  understood  the  rule  to  be,  that  as  between  the 
tdiep  and  payee  of  a  pote,  tha  former  may  dispute  for 

contradict  the  original  exislenee  of  eensideration,  or 
mty  show  it  to  have  altogether  fldled,  but  cannot  con- 
tndict  the  express  contract  to  pay  at  the  stated  time. 
Now  in  this  case  the  event,  on  the  occurrence  of  which 
the  defendant  contends  that  the  notft  was  payable,  had 
not  happened,  and  at  the  time  of  payment  expressed  in 
the  note  might  never  happen.  Now  that  appears  to  be 
in  express  contradiction  of  the  contract  expressed  in 
the  note.  limp$oH  v.  Walk^  therefore  appliesj»  whtfe 
Pike  T«  Str^  faUs  witlw  that  class  of  Qasea  where  the 

ooDsideration  has  been  contradicted.    The  agreement 

tb^re  proved  was,  that  the  defbndanti^  though  the  in* 
Jbisav,  ahauld  not  be  sued,  but  the  aeceptor  only. 

That  negatived  any  consideration  having  moved  from 

flitttUr  to  defendant,  and  was  therefore  admissible ; 
aheieas  the  parol  evidence  hi  this  case  goes  to  alter  the 
vdtten  contract  to  pay  in  fbnrteen  days  (a). 

(•)  As  ti  iM  dBct  of  a  9tl^BmpQmiie9QM  iMmoMaittm  wilUwi  M  t)ie 
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.jj^  Alderson  B. — Parol  evidence  is  admissible  to  refute 

the  receipt  of  value  by  the  defendant,  or  in  other  vordsi 
the  consideration  of  a  bill  or  note  ;  but  not  to  vary  the 

JoLLT.  engagement  contained  in  it.  Here,  the  note  was  for 
payment  at  a  specified  time,  viz.  fourteen  days  after 
date^  and  it  is  attempted  to  vary  that  contract'  by 
importing  an  oral  agreement  that  the  payment  was  only 
to  be  made  upon  the  occurrence  of  a  contingency,  wbidi 
might  or  might  not  take  place  within  that  time.  Then 
the  general  rule  applies,  that  matters  in  writing  shall 
not  be  contradicted  by  parol 

GuRNEY  B.  concurred. 


i.-. 


Rule  absolute  to  enter  a  verdict  for  the  plaintiff(a}. 


note  or  a  separate  paper  in  Tarying  the  terms  of  it,  see  Bajley  bo  BiDi^ 
4<B'^.'65.  f  Carapb.  f05.  4  M.  &  S.  f 5.  4  Caropb.  If7. 5.  €^  1  9lM» 
Ci  J^i  FL  53.  f  id.  t66.  4  Taont.  844. 
t,(f)  ^  Chit^  oa  Bills,  19Sa.;  Petfeet  r.Muigrave»  6  FiLtit^  ^fr^ 

▼,  Ecliiiufuif,  10  B.  &  Cr.  578 ;  HaU  v.  WUeoi,  1  Moody  &  Rob.  58, 

->•■'*••  , '  t 

I.-  • 


Timothy  against  Simpson. 

trespass  for     HHRESPASS  for  assaulting  the  plaintiflT  and  taking 

false impriton-         him  to  a  police  station-house.     Pleas: — ^first^  not 
tnantyand 

takkig  the  plaintiff  to  a  police  station-house.    Plea :  that  defendant  was  poneasi 
a  dweirnig4ioiise,  And  tnat  the  plaintiff  entered  the  dwelling-house,  and  tbeii 
there  rasultedy  abnted,  and  ill*^reated  the  defendant  and  his  servants  therein, 
greatly  disturbed  them  in  the  peaceable  possession  thereof,  against  the  king^s  ptt 
ivliereuipeii'tlie  defendant  requested '  the  plaintiff  tor  cease  his  disturbance  aoi 
depart  from  and  out  of  Hie  house,  which  the  plaintiff  refused  to  do,  and  cotttiiMtd 
tbfe  samei  making  the  said  disturbance  and  affray  therein :  that  thereupon  the 
fetfdant^  in  order  tojpreeerve  the  peace  and  restore  good'  order  in  the  hooae^ 
cbarte  of  the  piaiotiff  to  a  cettithi  policeman,  and  requested  him  to  take  the  pli 
into  bis  cnttoch  to  be  dealt  with  according  to  law ;  and  that  the  policemany'at 
request  of  defendant,  gently  laid  his  hands  on  the  plaintiff  for  the  cauae 
and  took  hin>  into  custody. 
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gailtj;  secondly!  as  to  the  assaultiDg,  seizing,  and 
iqfmg  bold  of  the  plaintiff,  as  in  the  first  count  of  the 
Mid  dedaration  mentioned,  and  forcing  and  compelling 
Undie  said  plaintiff  to  go  in  and  along  the  said  streets 
to  the  said  police  station  in  the  said  first  count  meii- 
tiooed,  and  as  to  imprisoning  the  said  plaintiff^  and' 
fceeping  and  detaining  him  in  prison  for  the  said  time, 
a  die  said  first  count  also  mentioned,  the  said  de- 
faidant  says,  that  before  and  at  the  same  time  when 
le,  as  in  the  said  first  count  mentioned,  the  said  de^ 
fcndant  was  lawfully  possessed  of  a  certain  dwelHng- 
luKise  in  the  city  of  London^  and  the  said  defendant 
being  so  possessed  thereof,  the  said  plaintiff,  just  before 
die  said  time  when  &c.,  to  wit,  on  the  day  and  year  in 
the  said  first  count  of  the  said  declaration  mentioned. 
It  Ltmdtm  aforesaid,  entered  and  came  into  the  said 
dveDing-bouse,  and  then  and  there  with  force  and 
inas  made  a  great  noise,  disturbance,  and  affray 
Aerem,  and  then  and  there  insulted,  abused^  and  111-^ 
treited  the  defendant  and  his  servants  in  the  said 
dwelling-house,  and  greatly  disturbed  and  disquieted 
them  in  the  peaceable  and  quiet  possession  of  the  said 
dwelling-house,  in.  breach  pf  the  pe4<e!&  of  our  said  lord 
the  king;  whereupon  the  defendant  then  and  there 
teqoested  the  plaintiff  to  cease  his  said  noise  and  dis« 
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^  ^ 


' '  -  r  *i'  1"* 

The  Cku  proved  frere,  that  the  plaintiff  passing  the  stiop  of  djiendaat,  a  linea- 

Aiper,  west  in  mod  required  to  mifcliase  an  article  at  a  pitee  'marked  on  %  ticket 

sffareiiilj  affixed  to  it.    The  plaintiff  disputed  with  the  shopman  about  the  price, 

•■d  wae  desired  to  leave  the  snop,  which  he  refused  to  do»    One  of  the  shopmea 

tkn  attenipted  to  tom  him  out,  and,  on  the  plaintiff's  resiatance,  the  other  shop- 

■aa  look  pai^  against  him,  and  an  affray  took  place.    De&ikdant  eattred  the 

diop before  the  scuffle  ended,  and  desired,  the  plaintiff  to  leave  the  shop  quietlj, 

«Mi  be  nfined,  unless  he  conld  set  his*  hat ;  upon  which  the  defendant  gave 

koi  k  jchane  to  a  policeman,    who  took  him  to  a  station  ,  boose,  where  the 

dmgs  was  dropped.    Held,  first,  that  the  plaintiff  having  persisted  in  remaining 

•a  the  spot  wbm  the    affi^y  had  taken  place,   the  giving  him  in  charge  was 

jamfable,  Boder  the  above. circumstances,  in  order  to  prevent  the  aflBray  from  being 

POBOBoed  or  renewed  :  secondly,  that  the  plea  was  not  substantially  proved^  for  the 

iWfcadsMt  had  6iled  to -prove  any  assault  on  himself. 
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1M6«       turbancei  and  to  depart  from  and  out  of  tlie  aaid  1 

y"^"^      which  be  the  said  plaititiff  then  and  there  whol 
TfneraT 

V.  fiiied  to  do#  and  continued  in  the  house  makii 

SucrfMi .      g^j j  noiiei  ditturbanccy  and  affray  therein ;  wher 

the  defendanti  in  order  to  preterre  the  peace  ai 

store  good  order  and  tranquillity  in  the  said  1 

then  and  there  gave  charge  of  the  plaintiff  to  a  ] 

man  of  the  city  of  London,  and  then  and  there  reqi 

the  said  policeman  to  take  the  plaintiff  into  hii 

tody,  to  be  dealt  with  according  to  laW|  and  th 

polioemani  so  being  such  policeman  as  aforesa 

such  request  of  the  defendanti  then  and  there  q 

laid  his  hands  on  the  plaintiff  for  the  cause  « 

saidi   and  did  then  and  there  take  the  plaintii 

his  custody,  and  did  carry  and  conduct  him  the 

tiff  from  and  out  of  the  said  housei  to  and  ak» 

said  streets,  highways,  and  places  to  the  said  ; 

station,  for  examination  concerning  the  premiaei 

to  be  dealt  with  according  to  law,  and  on  that  ooi 

the  plaintiff  was    necessarily  and  unavoidably  i 

0oned|  and  kept  and  detained  in  prison  for  the 

of  time  in  the  introductory  part  of  this  plea  menti 

as  he  lawfully  might  for  the  cause  aforesaidi  y 

are  the  same  supposed  trespasses  in  the  introdi; 

part  of  this  plea  mentioned*  Verification.    Replio 

de  injuria. 

The  cause  was  tried  before  Parke  B.  at  the  C 

hall  sittings  after  last  Trinity  term.    The  jury  fbt 

verdict  for  the  plaintiff  for  IGOL  on  the  general  i 

and  foi^  the  defendant  on  the  special  plea,  sufegc 

leave  to  move  to  enter  a  verdict  for  the  plamtiff, 

court  above  should  be  of  opinion  that  that  plea  wi 

•upported  in  evidence.    In  Michaelmai  term  1% 

obtained  a  rule  according  to  the  leave  reserve 

for  judgment  non  obstante  veredicto;  against  i 

Bompas  Seijt«  showed  eause  in  that  term;  and 


Of  m  Fmu  YiAft  tt  WILLIAM  IV.  MT 

kong  2A«ii(fo*  m  support  of  die  r^  IMd. 

lui  to  consider.    It  has  socmod  unnecessary  to  report  "^^^^^ 

Ae  Acts  and  aiguments,  as  they  are  so  fully  stated  in  '^^onit 

Ifcs  fiiBowing  judgment  of  the  oourt»  delirered  on  the  Sticnoir. 
Im  day  of  this  tenn  by 

f      Pabsb  B.--This  was  an  action  of  trespass  and  fidse 
japrisomaenty  tried  before  me  at  the  sittings  after 
TrmUf  term  last,  at  GuiUUiatt.    The  deokration  was 
far  an  assault  and  fake  imprisonment;  to  which  there 
est  a  plea  of  not  guilty,  and  a  special  plea  of  justifioa^ 
tkob  on  die  ground  that  the  plaintiff  was  guilty  of  a 
btsadi  of  the  peace  in  the  defendant's  dwelling-house, 
sad  that  he  thereupon  gave  him  in  charge  to  a  police* 
■stti  who  was  not  averred  to  have  had  view  of  the 
htadi  of  the  peace.   To  this  special  plea,  there  was  a 
ispiication  of  de  injuriA  sui  proprii  absque  tali  causA* 
Ob  the  trial  the  jury  found  a  verdict  for  the  plaintiff 
m  the  general  issue,  and  for  the  defendant  on  the 
ipsdal  plea,  as  I  was  of  opinion  that  the  material  parts 
of  it  were  proved;  but  as  it  appeared  to  me  that  the 
plsa  waa  bad  in  law,  I  directed  the  jury  to  assess 
daaisgea  on  the  general  iisue;  and  I  also  gave  the 
pisittliff  permission  to  move  to  enter  a  verdict  for  him 
so  the  special  plea,  if  the  court  should  be  of  opinion 
dkst  it  was  not  substantially  proved.     A  rute  nisi  hav« 
lag  been  obtained  to  enter  a  verdict  for  the  plaintiffi 
or  judgment  non  obstante  veredicto,  the  case  was  ftiUy 
ttgaed  befwe  my  brothers  BoUandt  AUUrsmf  Qwm€if% 
ad  tayself,  in  last  term.  We  have  since  considered  Uie 
Mie,  and  are  of  opinion  that  the  rule  ought  not  to  be 
Mde  absolute,  but  that  there  should  be  a  new  trial, 
miets  the  parties  will  consent  to  enter  a  stet  processus* 
The  filets  of  the  case,  as  to  which  there  was  little 
or  father  no  contradictory  evidence,   may  be  very 
4oitly  stated  :-~The  defimdant  was  a  linen-draper; 


; 
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^  plaintiff  w^fi  j>«0MQg  lfi8,4li<99<Mllimiiglm,a 

denoting ^^|piripriq#»  ,9i^nPi  lm\C(m9Hioniin\tio^ 

.,)^t^^l  Ipw^r  .rfite;  !tb«  8^ii)^>,stiHiiiii8ifMl 
)  g^M^ .  pHH^r*  ;^]^  >  V^^/S"  ^9}W  jU  >  f f  tWi  topond 

iftj  )^.,(S0|inf|i^hA|;,,p/9^ixrf!)iwn^€artiiihfto«e6i9e4 

p|^4.  J^ei  .^Qul4  ^txjUciei .  pny,  i^iw*  wiP  W4  Aasifta^^d 
pj;^qf,fIi|?,fij^f>|];iffn.(ne^%j9Ui)Slo9k)&  qflpfftt^idi 

an4,8t^c)p^l^f^,pUw^.W  t)^e,jM^x»e^<^i«fafiIit 
.  7^1^,|)l)ftiotiffw^t,lMM;k  Vf^ti^  8tH>p^M<ijr^WRfi 

shopmen  took  a  part,  flindt  fiflf.  pni,tiiMs^]^)f|foti%i  o3 

W1I4  Wt,  gP»  oi^i  ipany  {itevsop^  npf^^fljhei^  W^9i 
lOM^mt  t^fi  ^ti^^t-dc^, ,  •y;be,nw8f{,?w«|5ht,jicwf 
4^l^nf^t,i  w}ioi  |iFa9  ^ittUjgv  im  tl|^,roq»  oftoi^i 

when  he  caia^,4QWM  l^  £3Vind  th«(^t)fV»¥^  4i9^4ff 
ifffi  pli«ijitifjw.fc^e,.grQ|^n4,  .^AniggUng ,||iifi^(,s^|il 
,)ri^|i..the  f3}|op^i|^n(  apd,^  aQH^  <?pi^lWWAf  i? 
d|e;i^«9J^>  pr^8^nc9.f<mr  two.  or  ,t,}^e^  m^vik^ji 
4g|fiH4w><^  i^^Qt  fq?i  ^  poUciwwi„  whqi  «opp,aft§f|f 
fl^j^  ;^ia  .^«i.  meantime  Ae  plninlpjrtwi^  M^wdfo 
hy  itFCi  frf  tlw  jihQpm^,  whp  bpfwpy  w^.  ^elioqwilK^ 
ib(d4;Mori&|the  ppUpemaii.  cain^:  fmd»  f^i  J^fiim 
tba  plaintiff ,wf^  reque9ti^  by  the  d^epdm^  t4^«gR| 
the  shop  quietly,  but  he  refused^! .  w4w  bc|iAP9< 
ti^fipfd.  bi9  ibaV.wbjpb  beib«^4'lp«tjin)Uiet.^l^€ki 
^$f^f^i^  iltiU.i;^  J%  «^PPf.wiMuiKi»9f^>W«9 
Vf»0f4fi,  iii^«]:e»  a^4.^  ^bi«9Jt^DgJHWo4i^^^ 
w^n  %.d^ndiwt.gave  hmM  ch^^igcj  ^t«.^§<im 
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niOi  who  took  him  to  the  police  station.    The  defend-     '  1835. 

ant  fallowed^  but  on  the  recommendation  of  the  con- 

stiUe  at  the  station^  the  charge  was  dropped. 
Upoo  these  facts  the  plaintiff  appears  to  have  been 

in  the  first  instance  a  trespasser,  by  refusing  to  quit 

the  shop  when  requested,  and  so  to  have  been  the 
ouise  of  the  affray  which  subsequently  took  place ;  but 
the  first  act  of  unlawful  violence  and  breach  of  the 
peice  was  committed  by  the  shopman ;  that  led  to  a 
cooflicty  in  which  there  were  mutual  acts  of  violence, 
dearly  amounting  to  an  affray,  the  latter  part  of  Vhich 
took  place  in  the  defendant's  presence,  and  the  plain- 
tiff was  on  the  spot  on  which  the  breach  of  the  peace 
oocmred,  and  persisted  in  remaining  there,  under  such 
CBCumstanoes  as  to  make  it  probable  that  the  breach  of 
die  peace  would  be  renewed,  when  he  was  deliveiied 
bj  the  defendant  to  the  poUce  officer,  in  the  very  pkce 
vhece  the  affray  had  happened. 

The  first  question  which  arises  upon  the  facts  is, — 
Whether  the  defendant  had  a  right  to  arrest  and 
deliver  the  plaintiff  to  a  constable?  the  police  officer 
hafing,  by  the  stat.  10  Geo.  4.  c.  44.  s.  4.,  the  same 
powers  as  a  constable  has  at  common  law. 

It  is  not  necessary  for  us  in  the  present  case  to  de- 
cide, whether  a  private  individual  who  has  seen  an 
ifiray  committed,  may  give  in  charge  to  a  constable  who 
hunot;  and  whether  such  constable  may  thereupon 
tike  into  bis  custody  the  affrayers,  or  either  of  them, 
m  order  to  be  carried  before  a  justice,  after  the  affray 
his  entirely  ceased,  after  the  offenders  have  quitted 
the  pkce  where  it  was  committed,  and  there  was  no 
dinger  of  a  renewal. 
The  power  of  a  constable  to  take  into  his  cuiStody, 

opQii  a  reasonable  information  of  a  private  person  nnd6r 

neh  circumstances,  and  of  that  person  to  give  in  charge, 

■wt  be  correhitive.     Now  as  to  the  authority  of  a 
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constable,  it  is  perfectly  clear  that  he  is  not  entitled  to 
arrest  in  order  himself  to  take  sureties  of  the  peaoi^,  lidr 
he  cannot  administer  an  oath ;  Skarrock  v.  Ham%emer{a) ; 
but  whether  he  has  that  power  in  order  to  take  befoite 
a  magistrate,  that  he  may  take  sureties  of  the  peaee,  is 
a  question  on  which  the  authorities  differ. 

Lord  Hale  seems  to  have  been  of  opinion  that  a  con- 
stable has  this  power  {b),  and  the  same  rule  has  been 
laid  down  at  nisi  prius  by  Lord  Mansfield,  in  a  Ca^e 
referred  to  in  2  East's  Pleas  of  the  Crown,  306,  atid  by 
Buller  J.  in  two  others,  one  quoted  in  the  same  placet 
and  another  cited  in  3  Campbells  Nisi  Pritis  Cases,  421 . 

On  the  other  hand,  there  is  a  dictum  to  the  ceH*- 
trary  in  Brook's  Abridgment,  tit.  Faux  ImprisdnlHtaii, 
which  is  referred  to  and  adopted  by  Lord  Coke  ii|  9d, 
Institute,  52,  and  by  Lord  Holt  in  2d  Lord  Hat/nt^nd^ 
1 301 .  The  Queen  v.  Tooley  expresses  the  same  opidioiu 
Lord  Chief  Justice  Eyre,  in  the  case  of  Ctmpen^'W^ 
Henley  (c)  does  the  same,  and  many  of  the  modem  teit 
books  state  that  to  be  the  law ;  Burn*s  Justice,  86th  ejl, 
tit.  Arrest,  258 ;  Bac.  Abridgment  (D.)  Trespass,  S8}Ji 
Easfs  Pleas  of  the  Crown,  50^  \  Hawkins' $  PUa9^ 
the  Crown,  book  2.  c.  13.  s.  8.  \:    n\ 

Upon  the  present  occasion,  however,  we  tie^  Mt  ^ 
examine  and  decide  between  these  conflicting  audSH^«^ 
rities ;  for  here  the  defendant,  who  had  himself  itnn^M 
diately  before  witnessed  an  affray,  gave  one  of  tho^^ 
affrayers  in  charge  to  the  constable,  on  the  very  VfOlt 
where  it  was  committed,  and  whilst  there  was  a 
sonable  apprehension  of  its  continuance  ;  and  we  live 
opinion  that  he  was  justified  in  so  doing,  though 
constable  had  seen  no  part  of  the  affray. 

(a)  Cro.  Eliz.  375.  Owen,  103,  S,  C,  nom.  Scarntt  v.  Tamur, 
(6)  Sd  Ha]e*s  Pleas  of  the  Crown,  89. 
(t)  1  Eap.  C.  N.  P.  5*0. 


It  is  dear,  therefore,  that  any  person  present  may 
the  afirayer  at  the  moment  of  the  affray,  and 
«taln  hitn  till  his  passion  has  cooled  and  his  desire  to 
Ae  peace  has  ceased,  and  then  deliver  him  to  a 
And  if  that  be  so,  what  reason  can 
blieTe  be  why  he  may  not  arrest  an  affrayer  after  the 
■actual  iriolence  is  over,  but  whilst  he  shows  a  dispo- 
flicition  to  renew  it  by  persisting  in  remaining  on  the 
flTfot  where  he  has  committed  it  ?  Both  cases  fall 
•^•^thm  the  same  principle,  which  is,  that  for  the  sake  of 

b2 


iH  Tttc  Fifth  Yiar  op  WILLIAM  IV.  Ml 

it  iM  tUMjiiestionable  that  any  bystander  may  and        ]  835. 
OQ^t  to  interfere,  to  part  those  who  make  an  affray, 
ttid  to  stay  those  who  are  going  to  join  it,  till  the  affray 
be  ended^    It  is  also  clearly  laid  down,  that  he  may 
arrest  the  affrayers,  and  detain  them  until  the  heat  be 
over,  and  then  deliver  them  to  a  constable.     Lambard, 
la  hia  .ESrenarcha,  ch.  3.  p.  130,  says,  **  Any  man  also 
nuiy  etay  the  affrayers  until  the  storm  of  their  heat  be 
emhnmd,  and  then  may  he  deliver  them  over  to  the  con- 
mtatble,  to  imprison  them,  until  they  find  surety  for  the 
peace ;  but  be  himself  may  not  commit  them  to  prison, 
ixxileaa  the  one  of  them  be  in  peril  of  death  by  some 
biiity  Ibr  then  may  any  man  carry  the  other  to  the  gaol, 
till  it  be  known  whether  he  so  hurt  will  live  or  die,  as 
^ppeareth  by  the  statute  8  Hen,  7.  c.  1." 

In  HawkvM^s  Pleas  of  the  Crovm,  book  1.  c.  63. 
^  1 1*9  it  is  said,  that  it  seems  agreed  that  any  one  who 
cytheri  fighting  may  lawfully  part  them,  and  also 
them  till  the  heat  be  over,  and  then  deliver  them 
V>  die  constable,  who  may  carry  them  before  a  justice 
Of  the  x>eace,  in  order  to  their  finding  sureties  for  the 
l^cacn  ;  and  pleas  founded  upon  this  rule,  and  signed 
l>y  Mr.  Justice  Buller,  when  at  the  bar,  are  to  be 
in  9  WentVDOTtVs  Pleadings,  344,  345.  And 
Grey  C.  J.  on  the  trial  held  the  justification  to  be 
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1835,       the  preservation  of  t^^e  Pfiftc^f.  aHX4p4iy44»ftl  ff^«fif 
^^^^     it  broken,  mf^y  re9lffasn.,^H>%^J?  ft<ilWffti?^i«mb?W 
r.  sees  breaking  it,  sp  loi^  ^  Ijijp  qpA^MP^.^RTOrt^^^® 

public  peace  is  likejji  .^9 ,  l^^  e^^^^ngfiT^tlcx^  ,^//»Jttr 
In  truth,  whilst  tjipae  arp,^^^jftJ^le4tPBBrt!^»iffHi^^ 
committed  acts  of  violence, ,  aq^  ^e.^jf|a|^f;];jc^j|^ir 

renewal  continues,  th^jOffray  itsf^fli^  ^fiiS^jl^tP  CT^ 
tinue:  and  during  the  ^f^f^,  f^,  Cfl^iptftbJp.nWfijffftf 
merely  on  his  own  vipw,  l>m,  or.  ff/^^,  ipfiflro^jyjBj^fiftil 
complaint  of  another,  ai:pept  tlip..9ffeci^e^,  ^  C^,|?Snffffi 
the  person  so  complf^n^,  i?/ J^S»f%i;«!»©ffPgfi^ 
charge  to  the  constab|q,(q)r.       ,..     .i.  .  ,yi  i.iil//   .mm 

The  defendant  ^herefp^eJvK^.fl.flgl^^^M .^^^^ 
the  danger  continuift^,,  to  d^l^yenf^ji^ft  pl^i^jf,  j^f  Jjjt^g 

hands  of  the  poli<?e^%er,,un}^f  jVftjjCf^fjBJRjTOfig 
that  the  plaintiff  was. iK)ti,gu%  of:%„^r^,,i|lfgf)| 

violence  makes  a  diffp?:epc^f.,.l^flff.  ^..ft^l^^i^ 
defendant  interfered,  if  he  wa^.ig^^jfa^lflf  fj^  ^ff^ 

he  saw  the  plaintiff  and. otbe^f  V*.ftffl!rt»i^i<5eq|fi?fe 
and  that  mutual  contesit  th(^  la»V,,«%.v.eiiiiiiw^jpfifl^^/i} 
terminate,  for  the  sake  of  sequ^ng.jtlji^  SfiM^U^fofl'/p 
house  and  neighbourhood,.. a^d,..tl^.e  ,j!fi:^flp[|,j^f  .^ 
those  concerned  from  violence;,  jandiif  \^  An^  !ift^ 
power  to  arrest  all,  he  was  justified  i|Q(^4PMring;^9y,^)9)f^ 
not  absolutely,  but  only  until  a  magi^at^.^f^^jj^ 
quire  into  all  the  circumstaijices  OjO  q^tl^j^^Ai^^ilidi'QiilAt 
one  party  to  prosecute,  qr  th^  others  .|ft,fcftfp  tlmiPWP^ 
as  upon  a  review  of  all  the  curq^p^i^iip^  tb(^.  niilgilt 
think  fit.  If  no  one  could  bc^  rje^t^wp^  (^..)m  AberJ^)^ 
in  cases  of  mutual  cppftcA,  (WtCffjt:Al\eiiBart|fn¥!|i^i4 
the  first  wrong,  and  the  bys^anderf  ,Mtie4.»t  tjmfstf^ 
in  tliis  respect,  there  woijdd  be  vex]lIUtl9:<2b^me»(9{||j||^ 
public  peace  being  preserved  by  ^^  if^f^i^f^pi^jff 
private  individuals,  nor  indeed  of  pe^ce-i^flif^l.ii^^ciit 

.  <:  »<i  •<-  (mm 
(a)  See  Lord  Haie's  Fleas  of  tke  Crowii^  24  vpl.|^^f     ^^^    . 
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p6irtfWf 'UtR^Miiti6U'on  thdr  own  view,  appears  not        18S5, 
Hldm^'frm'kliii  6ri^  of  the  Idhg's  other  subjects. 
"'f^^iht^'teal&b^W^  k^  of  ophiion,  that  the  defend- 
^'W^,  a^'HWrku  lAeWd^ce,  justified  in  deli- 
^mk^'\MeYli6m!f^^^  ^oHce-officer. 
''^mk'bTiiii^^'Hi  iita  se6dhd  question,  whether  the 
liitU 'tjpl^' th^  Md^  I 

ilMu^< u^h^iffi^  tiUl  that'  k  was;  but  upon  further 
t&tisUilMBtiilV  ctiitcnr  yfiiX^  the  rest  of  the  court  in 
ffiUKihl^ iUift -ft" W  l^otJ    The  plea  was  as  follows: 
^kna'tH^cMffebdEiHt  ibys  tliat  before  and  at  the  said 
time   when  &c.  the  said  defendant  was  lawfully  pos- 
9initi6d'^ dtet^ti  dw^llibg^house  in  the  city  o( London 
iifid  tH^  sbitf  a^fbri^iit  beihjg  so  possessed  thereof  the 
itiflff  MMMi'tiirjuri  before  the  said  time  when  &c.  entered 
«ii£^'Wiife'^nt6  We  said  dwelling-house  and  then  and 
4t^re^i^fth*fiJrde  aitid^arms  made  a  great  noise  disturb- 
diat^  ttlil  kffif^  Vbhrkitk  &nd  then  and  there  insulted 
m^MUiA'^aia^BtifehtM  the  defehdant  and  his  servants  in 
Vf^eHMA^AUkJim^-hou^'axiA  greatly  disturbed  and  dis- 
^fifeeted^hMI  mthe^  peaceable  and  quiet  possession  of 
^^^  ^d'AWiyfibg^hbuistf  in  breach  of  the  peace  of  our 
^tite  fttMk  Ais  ^diig"' whereupon  the  defendant  then  and 
^Cltt^feCMcJIiMtkfftlte  'plMntifFto  cease  his  said  noise  and 
<^tbifMiai(5i^'i<M'<b'' depart  from  and  out  of  the  said 
^:idls&^>#&^th4/t'hihxtifftlifen  and  there  wholly  refused 
^^SMittib  liMttiitied  iil  the  said  house  making  the  said 
^  ^alil^ffittMclMhe^  and!  affray  therein  whereupon 
4ilfeli&8l6ft*fti  OtSet  ti)f  preserve  the  peace  and  re^- 
WlUll^|ayKid'«aei^'^riati'toqmlli^^  in  the  said  house  then 
^WIMJltMfii  ^yk  ^harffd'ht  the t>laintiff  to  a  certain  police- 

'iiity'ttf^  iMdc^  md  then  and  there  requested 
t%^«dd'^tti6tofti/^  t6  lake  the  plaintiff  into  his  custody 
iW^  JteiSf'^lMl  Mdo^ing  to  law  and  the  said  police- 
so  being  such  policeman  as  aforesaid  at  such  re- 
cffKit  of  the  defjsndani  then  and  there  quietly  laid  his 
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hands  on  the  plaintiff  for  the  cause  aforesaid  and  did 
then  and  there  take  the  plaintiff  into  hia  cmto^** 
The  replication  puts  in  issue  all  the  allegationa  conati- 
tuting  the  ground  of  the  arrest,  and  of  these  it  is  nd 
necessary  to  prove  all;  it  is  enough  to  establish  so 
many  of  them  as  would  justify  the  arrest.  It  is  not 
enough  to  prove  facts  which  justify  the  imprisonment ; 
it  is  necessary  to  prove  such  of  the  facts  alleged  as 
would  do  so.  The  allegations  which  were  proved  were, 
the  entry  into  the  defendant's  house,  the  assault  on  his 
servants,  the  disturbance  of  the  defendant  in  his  pos^ 
session  of  the  house  by  an  affray  in  it,  in  which  the 
plaintiff  bore  a  part,  just  before  the  time  of  the  aiceaty 
and  that  the  defendant  gave  the  plaintiff  in  charge^  id 
order  to  preserve  the  public  peace ;  but  the  fact  of  an 
assault  on  the  plaintiff  himself  was  not  proved,  and  that 
is  the  only  breach  of  the  peace  which  in  the  plea  appears 
by  necessary  implication  to  have  been  committed  in  tba 
plaintiff's  presence;  for  in  none  of  the  other  alleged 
facts  is  the  plaintiff's  presence  asserted,  or  neeessaril]f 
implied,  before  the  moment  of  actual  interference*  Tka 
disturbance  of  the  defendant  in  the  possession  of  bk 
dwelling-house  might  have  occurred  by  an  entry  in  hta 
absence;  and  therefore  that  averment  does  not  hy 
necessary  impHcation  assert  the  defendant's  presenot* 
If  so,  the  substance  of  this  plea,  that  is,  so  many  of  thtt 
allegations  in  it  as  constituted  a  defence,  was  not 
proved,  as  the  assault  on  the  defendant  hiiaself  wm 
not  proved. 

For  this  reason  we  think  that  the  proof  failed :  IniI 
as  this  is  a  case  in  which  an  amendment  wouUl  bava 
been  allowed  by  virtue  of  the  late  statute,  it  being  clear 
upon  the  facts  that  there  was  a  defence,  on  the  grouad 
of  the  defendant*s  right  to  arrest  for  a  breach  of  tki 
peace  in  his  presence ;  and  as  the  declaration  af  laj 
opinion,  that  the  plea  was  substantially  proved  at  tht 
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tiiif^  ynrobsbly  prevented  an  application  to  amend,  we        18S5. 
think  there  sbould  be  a  new  trials  when  or  before  which 
the  plea  may  be  amended :   and  as  ultimately  there  will 
he  a  irerdiet  for  the  defendant  if  the  same  evidence 

k  adduced,  the  beat  course  will  be  for  the  parties  to 

igree  to  enter  a  stet  processus. 


FosTSA  aiid  Another  against  Pearson  and  Others. 
Stkphbnb  against  Fostsr  and  Another. 

T*^HK  transaction  in  which  these  causes  originated  Wood  &  Poole 
was  the  same  as  that  detailed  in  Haynes  v.  Fos-  brokere  in 
(a).     The  first  cause  was  assumpsit  on  several  bills  London. 

.-i'  Messrs.  JPa»- 

(a)  AnU,  Vol.  IV.  65.  ters^merchtLfitB 

and  capitaiistSy 
rtfflMitactMiM  with  them.      W.  &  P.  were  possessed  of  bills  amounting  to 
\y  3000/L.  which  bad  been  placed  in  ttieir  h<inds  by  different  easterners  to  raise 
ff  ^  (l9f  the  latter.     W,  &  P.  having  miied  these  bills  with  others  belonging 
r .  tbeimelv«ss,    handed    orer    the    whole    to    the    defendants  as  a  security  for 
then  advanced,  as  well  as  for  two  sums  of  2000/.  and  550/.  previously  ad- 
tlieRi9<n  their  engagement  to  give  bills  to  cover  the  amount  in  a  short  time. 
.  was  proved  to  be  customary  for  bill-brokers  in  London  to  pledge  the  bills  of  their 
Lnoos  customers  together  for  an  advance  to  themselves  of  one  gross  sum  on  all 
2^^  tbeiBt  or  eveo  to  pledge  them  as  a  security  for  former  advances  made  to  the 
_^  ll-brokert ;  and  that  each  customer  looked  only  to  the  bill-broker,  to  whom  he  had 
'%eti  domioiofi  over  his  bill. 
^  action  of  assumpsit  having  been  brought  by  Messrs.  Fosters  on  one  of  the  bills 
OS  handed  over  by  W.  &  P.  against  one  of  W.  Sc  P.*s  customers,  whose  name  was 
it,  the  judge  left  it  to  the  iury  to  say,  whether  the  plaintiifs  took  the  bills  from 
>H  P-  the  bill-brokers  with  due  caution  and  in  the  ordinary  course  of  business? 
lor?  were  of  opinion  in  the  affirmative,  and  fouud  a  verdict  for  the  plaioti& 
S  ikal  the  dJrtction  was  right. 
An  action  of  trover  was  brought  by  a  customer  (himself  a  bill-broker)  against 
estrs.  Fosters,  to  recover  the  value  of  some  of  the  bills  thus  handed  over  to  them, 
jodg^  told  the  jury,  that  a  bill-broker  being  an  agent  for  the  purpose  of  getting 
€Us  discounted,  has  by  the  general  law  no  right  to  mix  bills  received  by  him  from 
^"^ 'dtttomers  merely  to  get  discounted,  with  bills  of  other  customers,  and  to  pledge 
wlwie  IB  a  mass,  in  order  to  obtain  a  loan  of  money  to  himself:  and  still  less  has 
a  rig^  to  deposit  bills  received  merely  for   the   purposes  of  discount,  as  sc- 
or  part  security   fur  money   previously  due  from  him ;    but  added,  that 
mi|yUy  by  contract  between  themselves,  jivoid  that  jjeneral  rule  of  law.     He 
tb«  lefi  it  to  them  to  saj,  whether  the  usage  alleged  to  exist  in  London,  viz.  that 
b7  fstbag  1  bill  into  a  bill-broker's  hands  the  customer  gives  him  an  absolute  do- 
'*■»<»  over  it,  to  do  with  it  as  be  likes,  looking  to  the  credit  of  the  bill-broker  ouly 
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an^jlift^er   *^^^  ^^t  ^\W^}^^^    ^^  ^^^  "^^^  Michaelmas  termtb- 
.^   ^  rule  for  a  new  trial,  or  reduction  of  damageSy  was  ob- 

for  certain  bills,  which  was  tried  Sit  Ai^^yJkmdak  nttrags* 

after  Hilary  term  1834,  before  Lord  Lyndhurst  C.  B. 

thf»-fkfewiM*f>^btfW|iQ4  i#  v^i^f  andiinl  the  ihiceaad^ 

taiij§4o  §)dc»lp  ifeR  ^^ flew, A^iaU  ^^vfo  JVi«iqft;t0rm<  188* : » 
co»i^^fpi)4j^pl^t^  «A^^f4^iV.  JPfoTMlrimdiitfAvr^jKi 

liart)SH»Rprt^.i^ejgirfft  f«r  tlwW  drift^da»lsiiA«*iihi4i>l. 
de{^/94  ^IMK  w99|)fd^eArwS<^l?nt)  ^;iiR<^^er  (before  tUegpl  >' 
gaxeJ4«tewe^/t.ii  JiiiilftaAiJ/iii^a^^Ai^m^MFaUBaHidbiti 
^'ofeff^^^PfiJMi^  ^ShKI  »Ki(»^«irrfsfd»/tbedbfehda»fc^U 

intiij^lf^d Athlete tj^jjjftlH*«tm«e4;nQif'dta^^  lH|iiqK(itI^ir'\ 

b^f95e(th^4jfpi^^»|pqedf)itji(inhQijdfti^ltbaj;ua  qbesAki  •fl»«i 
so  j]^)^h  in^|;^9fi«§q{)^i^|)AUld  \f4  tAiipf^dijCif)  in.  the  pfaosliii 

Htow  AOC.clo  fuiji-nilrmi  w  tliDl  i(>  i>jui   JllJ  {\^>      '^frtJ' 

as  the  person  resp^i(Jjt^*lfiy^^rttf^W^Jrtl?rie*'bV  Ai^Vertil-W^Jf^lh^'tllf  was  Droiecf'  ' 
to  their  satisfactionpJp^{^|J^t^9)^|i|t)lyAt,'^vhfth^^l^y  HmsgliC'Cmi  th6'pll6tl*>^  ' 
tiff,  who  was  himsclTa  .bill-broker,  had  cojitriiclec  with  reference  to  thai;  usaaflu   v 
The  jury  found  forUapai4lRteW«-:«k«^fi^;W»^R^i4rf8Wd'tt)'^^  ^ 

The  duty  of  a  bi|^-^jcd|fg»  ij^^.j^icli  49{)ei><}s  ^J^  ^rx  ihf  iWurUB  l>fldceliiitlli« 
His  powers  may  vary  in  dinrrent  places,  and   ari$  questipns  of  fact  to  be  resolved 
by  the  course  and  M<^bcJ;(MlMtoflli*>V*^«M^l^cK>i  r»fn.  .'V).i.wr)»i  ^iiul/t,> 

SembU,  The  rule  "^aw  "Thatjhe^bjider  jjf.h^^       W^?^*  ^4P?#:i»VM*^*w>'' 
or  other  negotiable  iWcrarnTes  xraiiSieniole  by"  delivery,  could  give  a  title  which  btf 
hiroseifdid  not  pof^tls  tqi^iiKI«^fiA«lidddriUs>iait>t6»jU  MpsVled  *flN]ikbjt»f  ^WA^*' 
fied  by  adding,  as  an  essential  ingr^ienlj  that  the  persoq.taldjiiii  t)^  .bi|i&,sbgu|d., 
Uke  them  with  dul>'*«r«  \^\*ffii&ii?%fift 'ttt^^^^^^ 
iheboim  fides  ofllxqi^-f^sacUEjii.lJli'^   |)-jft<iJ.Ji^.    -'^,/^  ...•tj.M  Tjiil)  hltui   /m   -• 

As  to  the  power  uT  a  uiil-broker  to  pledge  Jiis  customei:*s  bills  for  an  antecedient  . 
debtofhi8own,^ifi«<[«i>   3ci11    iiv    i^iil'f  Xoo)    U    1r.ni  'Hifn-K    J^lTM  ^^  ,V' 
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imaibikm  fiMteoi^  the  lableiugumento  of  the  -iStkkeM       1885/ 
coBnad^  ailb^feii»«»%dl!f  ideta9ed'ittth«  judjB;ikefit     *'"«^';^'7 

i«8d£i!M..  '.."vv>-A.«u     1..,.    •...  .       Ci»'."aff;.tltt/il  ""'^^SSLr 

Qsothc^  Arst  aoy  of  ihiB^nnr  thd  jtAgat)i^tdti!bif  '^^^S^. 
^^osi^iwM  deli  veiled' 'by''  i'**'  •!         m  :  :i  ^/    -ii-t.  ini ;.  *  - 

u  BKlutfirf  atid  >iKicXa«lK^  and  atobd  oVen 

votifabMOitenlVofiai^y  doubt  tbarf  we  felt  at'tb«  titM/' 
Intis^iirdOT^Dbat  tlie  ju^ment  of '(iM  <cidikirt"tiik)n'a 

doeddibcbBlkMuiH/Sh^  fcol^  of  th^te  ^fa^>  both  df 

wladi^  aa<ii«Ii  ^mM^^^KffHaifnbs  v;  j^fisr',  ariie  Ottt'^f ' 

thtane^lfMiiaastioiir^'aiay  beM^M^        feWlHM^:-^ 

Ibnviliifiki^bca^iwbb'Me  M^  'had  tege  ththi^ 

Pofaiappfi^  tducUem^ifoi^  >ati  adtttnce  oP2000/.i  oflftt'^ 
ii^(Ubi0  ftr'iecklTky9iMbMi«.  l^^^tf^^  rdhsed  the 
baboAfedpbutiddvatKMid'idn  that 'day  the  subi  t^^ 
Vmti^  edi  an  dng^gemttit  by  Wo&d  and  JPbdfe'  td'  giv^ 
Ubtoitaiit«4c(lifiit0"akMnt  as  a  secttrit]^  tti  a  ^hntl 
&K,  Qn.the  15th  or  16th  a  further  sum  of  550/.  was 
ieot  on  die  sanie  terms;  and  on  Saturday  the  19th  of 
AoMBJWi  Wvod amd  Pvole^iA  consequence  of  Messrs. 
Foifiary  r^ ji^jtng  them  to  fulfil  their  engagementt  placed  « 

Ub  <»  the  amouBt  of  £088/.  Is.  as  a  security  for  the 
pmotts  advance,  and  for  a  further  loan  of  SOOOi  then 
ttde^bv'  MeAht.  F&ri^n  to  them.    There  was  contra<> 
WQiy.  evidence  jm^  |to  tketime  of  this  transaction ;  the 
)uy  fbibid if;  lb fa^  place  on  the  Saturday;  and 

tt  my  Lord  Chief  Baron  was  satisfied  with  that  find-  ^ 

ng>  w^  intisi  assume  thiat  it  took  place  on  that  day. 
^>>vmg  the  bilk  so  handed  to  Messrs.  Fosters  were 
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189SL       iOMd  te  I  tite  i  amounl  of  6021.  16s*  the  property  of  Mr. 
'^-^-'     JRiorjwi^ a  defendant  in  the  firBt-natned  action,  (com* 

fliri  AiMnh^r  pi*i<ing  one  for  102/.  drawn  upon  one  Butt,)  and  alte 
'^'  a  bill  belonging  to  Mr.  Stephens,  the  plaintiff  in  the  last* 

and  Oditn^  nafiied  iittion ;  and  other  bills^  the  subject  of  the  ilut 
in  Haynes  v.  Foster,  formed  a  part  of  the  same  deposit 
Tlie  whole  of  the  bills  belonging  to  others  were  less 
than  3000f.  in  amount,  and  they  bad  been  prdfoudy 
pkoed  by  their  respective  proprietors  in  the  hands  of 
TFbfd  and  Poole,  to  be  dealt  with  in  their  character  of 
bUHnrokersi  for  the  benefit  of  their  employers.  Thete 
waa  evidence  on  the  trials  of  both  the  cases  now  nndef 
consideration)  ftom  numerous  witnesses,  that  it  was  dM9 
usage  of  bill4)roker8  in  the  city  of  London  not  merslf 
tddisemnt  or  pledge  the  bills  of  each  customer  hf 
themsetvesv  fbr  an  advance  on  those  bills  only,  bat  alM 
to' pledge  bills  of  various  customers  together,  far  $tk 
advmMe  upon  all  of  one  gross  sum ;  or  even  to  pledge 
them  as'a  security  for  antecedent  advances  made  to  ditf 
bitt^bfoker^;  and  it  was  deposed,  that  such  was  di# 
known  course  of  dealing  in  that  city. 

In  the  first  case,  in  which  the  principal  defence  wa^ 
that  the  Messrs.  Fosters  had  taken  all  the  bills  of  Mr. 
Pmrs&n^  under  such  circumstances  as  did  not  entMte 
thetn  to  sue  upoh  them,  the  learned  judge,  mf 
brcKber  Bolland,  left  it  to  the  jury  to  say,  whether  tii# 
ptirfaitiflb  V6ok  the  bills  from  Wood  and  Poole  with  doe 
care  and  caution,  and  in  the  ordinary  course  of  btni* 
neas;  and  the  jury  were  of  opinion  that  they  did.  A 
rule  nisi  was  moved  for  and  obtained,  on  the  gromftd 
thist  the  verdict  was  against  the  evidence,  and  also  oti 
two  other  grounds;  one,  the  receipt  of  improper  tifl* 
dance ;  the  other,  that  the  plaintiffs  had  at  all  eventa 
no  title  to  the  bill  for  102/.;  and  that  the  verdict^ 
therefore,  ought  to  be  reduced  to  that  amount.  « 

lo  the  second  case,  in  which  Mr.  Stephens,  who  WM 
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AioKlf  a  bill-broker,  was  the  plaintiff^  and  sought  to       188k. 
'^eeoiwcr  the  amooni  of  a  bill  from  Messrs.  Fa8ter$,  oH      * '■-  "^ 
Ebo  ground  that  they  had  acquired  no  title  to  it,  bf   aad  AnoThsr 
he  deposit  of  Wood  and  Poole,  Lord  Lyndhurst  told  «. 

ae  jury,  that  a  bill-broker  (being  an  agent  for  the  pui^    ^^  Ocfc^rk 
■cae  of  getting  bilk  discounted)  has  by  the  general  law 
lift  fight  to  mix  a  bill  which  he  receives  from  one  cue* 
oner  with  bills  which  he  receives  from  another,  and 
■didge  all  for  a  gross  sum ;  nor  to  pledge  a  bill  which 
mm,  receiTes  for  the  purpose  of  discount,  as  a  security^ 
a  past  debt;  but  that,  notwithstanding  the  geneiral 
'»dw  parties  might  contract  in  any  way  they  thought 
aed  the  customer  give  to  the  bill*broker  more 
power.    The  defendant  having  in  that  ease 
that  there  was  a  known  usage  or  eovrse  off 
in  the  city  o(  London  that  when  a  bill  is  pat  in 
hands  of  a  bill-broker,  a  customer  gives  him  an 
dominion  over  the  bill  to  do  with  it  as  he  hkesi 
iNbig  to  the  credit  of  the  bill-broker  only  as  the  pes^ 
M  vesponsible,  either  for  the  money  or  for  the  retttrll 
tf  tbe  bill,  his  lordship  told  the  jury  that  they  were  te 
coMider  whether  that  usage  was  proved,  to  their  entitle 
Mabction^  to  be  universally  prevalent  in  the  city  of 
Imdm;  and  if  so,  whether  they  thought  that  the 
fkiitiff  contracted  with  Wood  and  Poole  according  to 
thit  usage ;  that  is,  whether  in  delivering  the  bUl  to 
tbea  be  intended  to  give  tblsm  an  entire  dominion  over 
it  l»  do  with  it  as  they  thought  proper,  looking  to 
Messrs.  FFood  and  Poole,  and  their  responsibility  for 
te  security,  either  to  have  the  money  from  them>  of 
the  faOl  beck,  if  they  had  not  the  money.    The  learned 
for  the  defendants  tendered  a  bill  of  except 
to  the  summing  up  of  the  Lord  Chief  Baron,  so 
bu  it  reUted  to  the  general  law,  on  which  it  became 
^■tcttssary  to  proceed,  as  the  jury  found  a  verdict 
h  the  defendanU. 


fS^       adjyl^  hiJi%ial6btaM«d<'oit  tfi^pkM-df  th'^  pUintfil 

aifeMfy  ^vto^ok«'U^tLsti6il''tff  1t^  b^&W  Wpbli  ^ 

thus  reduce  the  ^'^»t()'^y,  Vhi^H^'^eiik^'ii 

,oaAi  iioKtbei^^l]p«'>(tfliriipi4A^'>«t9a«tid#,<  H^kppeilA 
tUtiaU»(leaybtb< j^dge  4dMtt^'a '  imU  'WHti^'  1$ 
piMi-«itdn3^M^Ay*-i!^(M''addJr^^>'^Ml  kbii«  t»t# 

dWtriAdtiidl<K»<^M/'4hd''e^M«Ahgisih  'ti^ouott<af<«tfl 
tabstafiowUkM«»<ltol^bM>'\rl!^hr<<TybMf '||«l«^«>  Mf  >  te 
Mdiulnt  4t //«4i8nadttiU«A  not'  )^  ^6iit  <t^  tJte  fiM 
theiieaiistate4?«i«iiA»)«6H&di«lt^r<^t  frd^Vt^umHOi 

m  8itliM>f '^ieh  {ii^^^b«M<U  ^l^ki^  ^eKri'ttlM 

ftlGaefeiid«a4^ydtdHt>iar)ft«0id*'attIttygdfiafen<<u|ta^ 
«ha£the9%rin«ifring(uodiMf(i<^1K^ij6^ftAA^i^lt^e^rii^ 

i)te2«1aad(itMg(^«^iwn^gtiHg'J«hdM>ro«'«kb(ttii%f^M^ 
Iiiid(Snqitkp8d)atacbddbptecti=tildt'Jde^«i^bf><lhi;iHM 
W^udBtabn^M&statedlih  thv<i«tMk  ;i'i^  ^^^fpUt^si 

AbiflllfMiRDnxdiuiet-Jpbevailii'J  -mIi  irjuuudo  :bib  ^^ 
eiiAmMieBisfi  die:)igfouhd4>l<itl^«l  i<iiVMi'  i^ktSif'JM 
ws^nobtaiilBdl;  iie8V>tlKlty^«*ltbT«Hc|i'«Ugli^  i<f')i«<^ 
^it&ihj  A  imo^xt  oit'the  4)U1  ib^'  1^-  ^>#iNlllf 
tRiw]^iibDlliiwag>ktGbtiaded^4]ni;>th^  pllfly^&t  64dN^ 
all  eTent8.lib^ikl«ii^Vhhitil/ltli^|iiMt»d^-i^3Mlul^ilfil| 
tfaosBndelhnwd  t«t4Ue>plftail(i^'Otfltb»>teai^Aro»liiiiiK 
€tAl  tlml6aowii^  Mmda^  thai  21M/Ma  ^HtH/A'^  0 
other  bills  were  deliTe»ttd-4»(dc>i%<i''«lM^J{iUAMtttt>^<lil 


"^«r  mlW  ,J?W«>V,;.{  WM.WtJjflfeHi,  thfi,Wll/%  <»»««      'JJJJJJ' 
Gbnned  the  plainf)j^(K(  ^gfg^f^egS^bfi^^i  Mfi   neSSSSm 

It  was  argued  for  the  defendant,,t^3t^^^l(l|qti^ 

l^nv  ^jtl)«  l)^i(}  ikmiti  AsAimhsn-iitinrtb  MfurfaMl 

•mimiVWf  ^lKHm#94  $tif>S«^#i(f  Jt§t(ii)f  Ideilgilig  th^ 

jjIpntiSi  lia4ili>  ffgMil)littfWIM»  ^Afn^^BuavA^t,  H^nid 
HWig,  i  pr ,  tO|  WMjgg,th».  to«^  jW<dl  itrteti:  thamimartj^jirf 

■^fitrt«Wty  bM«')wM.th4iUUj  i£.Abej(t^BMcniooAouM 
Oer  did,  obtained  the  biUiiuad^ieiiakxwnknidueKi^ 
MfamilhfPR  mjii^t  t»4wldi>ilt(<  >l;^t<Bb  tfaeioNiiitei  Atas 
tti%^  bS^O^if  >n»TdelimryiM)Tr4NHf,  tfartiiBidongMr 
i*qK>w4  «9<  djActtUtr  iif>tbe  mfpad  tUs  pfcihtiflV^ 
tid^.M  tli«AMH4.|  Qi)tfaeljr^lHinl»€>thafevdifBoiUijIth« 
|Mrti(ri.wert)»wwiypdito,ihfeiridifeinalgight.>iinavo  IIk 
Ihcfe  <»biB(|io«|)h(aQg)i4Mptopedio^i  I)«airiietetB(«if 
<fc  yanqyii  .^tea^iofc  in.  iea|M>  oaM  tpn^^wMtfafli)  tUt^ 
^(^im*fgiiJkisk,tfic^iQndetwfi*/il->t>   n-j'/  »llid  isilio 


CASES  m  HILARY  TERM 

1M5.  In  the  ca^e  of  Foiter  v.  Ptarton  the  kafned  jvti 

^f^^y      IS  has  been  before  stated,  left  it  to  the  jury  to  dec 
aad'Aiuiiher  whether  the  plaintiff  took  the  bills  with  due  Cafe  < 
P  *-  imation  and  in  the  ordinary  course  of  bushiess,  and 

juvy  found  that  'they  did.  Of  the  mode  in  wKidk 
qileation  was  left,  the  defendant  has  certainly  AO  rij 
ito  oo>toplain :  but  if  the  verdict  had  been  in  his  fato 
it=  would  have  become  necessary  to  consider  whetl 
the  learned  judge  was  right  in  adopting  the  rule  fl 
laid  down  by  the  court  of  Common  Pleas,  in  the  CiM 
iAiot9  ▼.  Peacock  {a),  and  which  was  founded  upon  ^ 
dicta  rather  than  the  decision  of  the  judges  of  '< 
Ming's  Beneh  in  the  case  of  Gill  v.  CuMtt  (b),  tti 
especially  since  the  opinion  of  the  latter  court  has  h 
so  strongly  intimated  in  the  late  cases  of  Ctvdk 
J4idu(c)  and  Backhouse  v.  Harrison  (d).  The  mk 
law  was  long  considered  as  being  firmly  establiili 
that  the  holder  of  bills  of  exchange  indorsed  iti  Mi 
or  other  negotiable  securities,  transferable  by  delit^ 
could  give  a  title  which  he  himself  did  not  po^sestl 
boaA  fide  holder  for  value :  and  it  may  well  be  q^ 
tioned  whether  it  has  been  wisely  departed  fVotn  in 
ease  to  which  reference  has  been  made,  and  other  i 
a tquent  cases,  in  which  care  and  caution  in  the  U 
of  such  securities  has  been  treated  as  essential  tb 
vilidity  of  his  title,  besides  and  independently  of  hott 
of  pvrpose.  It  is  unnecessary,  however,  to  decide  I 
question  at  present ;  when  it  arises,  as  it  will  probi 
dd  under  the  new  rules  of  pleading,  on  the  tec 
itself,  it  will  be  proper  that  it  should  be  conslA^ 
Mid  finally  decided  with  due  deliberation. 

Assuming  then  that  the  direction  of  (he  learned  jn 
was  proper,  the  objection  is,  that  on  the  evideAo 

(a)  S  Bing.  406.  (h)  S  B.  Ic  Cr.  4€$^ 

(c;  3  N.  &  M.  S57.  (d)  Id.  188. 


IN  TBI  Fifth  Y&ut  ov  WILLIAM  IV. 

ill  dU  etUbUshed  that  the  transfer  of  the  bilU  td  the       1835. 
phintifi  was  made  to  them  ia  the  ordinary  ^^outto  tot      *     J  -* 
tnie,  and  that  they  exercised  due  eare  and  cautiDni  ^'      ^^  AnodMr 

The  argument  &r  the  defendants  was  founded  0a  the  v* 

Mdiority  of  JZoyaes  ▼.  F^ster^  which  case,  it  isaa  eon- 

iMdedy  established  this  proposition  aa  a  ruk'  iff  Jaw, 

dvt  a  bill-broker,  who  receives  a  bill  merely  lor  the 

firpoae  of  getting  it  discounted  for  his  cuBtomer^*has 

ss  fight  to  mix  it  with  bills  of  his  other  custonevs,  and 

Id  pledge  the  whole  mass ;  still  less  to  deposit  auoh 

kib  as  a  aecurity,  or  part  security,  for  money  pneviously 

bt  from  him*    It  was  insisted  that  it  was  dangerous  to 

lUt  this  rule  of  the  general  law  to  be  varied  by  prsbf 

rfs  costcmi  io  a  particular  plaoei  and  that  the  usage  aet 

^  by  the  plaintiffs  was  at  variance  with  tlie  relation,  of 

tts  partiea^  and  therefore  void ;  that  it  wsa  either  too 

ktge  or  too  narrow;   that  if  it  went  the  length >6f 

i&BwiBg  the.  broker  to  pledge  for  his  own  pvior  debli  it 

bad  in  point  of  law,  as  being  inconsistent  with  his 

of  agent ;  and  if  it  did  not  go  so  fur,- it  was 

sufficient  for  the  purposes  of  this  case,  and  didnbt 

^adiuiiae  die  transaction  in  question.     And  it  was 

fcdier  urged,  that  if  the  usage  was  not  invalid,  at  all 

^fsats  it  was  not  proved  by  clear  and  satisfactory,  •vi- 


In  answer  to  this  argument  it  is  to  be  observedi  that 

•s  iar  as  it  relates  to  the  power  of  a  bill-broker  to 

pledge  the  bills  of  his  customers  for  an  antecedent  debt 

rf  hit  own,  it  is  beside  the  present  case  and  that  of 

Akst  ▼•   PearsoHf  for  two  reasons ;    first,  because, 

ikhough  the  deposit  of  all  the  bills  was  made  for  ithe 

ioaUe  purpose  of  securing  the  past  debt  and  the 

liesent  advance,  yet  the  amount  of  customers'  bills 

ikdged  was  less  than  the  actual  advance  made.    There- 

ke,  SMuming,  for  the  sake  of  argument,  that  the  plain- 

^  who  knew  that  Wood  and  Poole  were  bill-brokers, 
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1SS5.  ought  to  have  inquired  which  were,  ouatomen'  bilk,  aa^ 

^•^v^-^  which  were  not,  and  that  haTing  neg^tected't^  do^t^^ 

ftnd  AnoUier  ^^^  are  to  be  held  to  be  in  the  oane*  aiMattm^aB  if 

V.  they  knew  the  real  atate  of  the  &ctS|  the'imtik  woulif 

•ad  Otben.    ^  ^^  ^'^''^  ^^  ^  ^^^V  ^^  koowinglrf  Aalusi  ailpUlga 
of  billa  of  Wood  and  P<wfe  to  the.attomito64O0ttfc#  and 
the  property  of  their  cuatomaratotheiaaiotalvfiSfltOLt 
expressly  to  secure  an  old  debt  of 'TFoad  tad  lUofe  of 
2600^,  and  afresh  advance  of  SOOOL;.  and  tMt'tk|itattp- 
position  there  could  not  be  any  dpubt  hut  ^tbtdi'sdiej 
would  have  had  a  lien  on  all  for,  their  mimtom^mnii'oa 
Wood  and  Poole'9  own  bills  for  the  old  debt^i  Imtaaoh  a 
case  there  would  not  have  been  any  aKh  fniildl'.OK4lle- 
gaUty  as  would  have  vitiated  the  whole  trswiiiiljJiWhh 
respect  to  the  customers'  bills,  but  the  cuatomeri<iroidd 
have  had  a  right  jointly  to  redeem  them  on  fMiymanltitf 
the  sum  advanced  only.  v>  wu  n' 

A  second  reason  why  it  is  unnecessary  to  jdmUj^Jn 
this  case  upon  the  validity  of  tbe^  usage-  fort  fa»'*Ul- 
broker  to  pledge  for  his  antccedeaf  debt,iaiihii)ithiit 
assuming  the  broker  to  have  no  sueb  -poipefe  UaMni 
him  and  hia  employerj  or  a^  to  thiad  <pflnaBBbwlMi 
receive  the  biUs  with  knowledge  of  all  the  '&€tmf}it  byio 
means  follows  that  in  the  present  case  MeasraL  Airfan 
would  not  have  a  right  to  hold  the  bills ;  fisr 
tion  here  is,  whether  they  took  the  biUs  with  dii«' 
and  caution  and  in  the  ordinary  eoutaa  aft^ 
The  jury  have  found  that  they  did,  and  can  wa'ai^ 
that  they  did  not,  even  though  we  should  lluqk 
broker  had  not  a  right  so  to  pledge  the 
bills  i  Messrs.  Fosters  might  have  supposed  that  Wmd 
and  Poole  were  acting  rightly  in  pledging  tbeitt'' 
tomers'  bills,  even  if  they  knew  them  to  be 
the  prior  advance,  because  Wood  and  Poole  aigfal 
given  to  those  very  customers  a  part  of  the  2B0QLiJdie 
amount  of  that  prior  advance.    Were  Meaara^  FbHtn^ 


i 
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Of  idnmoaitool  (ff  tkij  lofah  M<^^id»'ytH^^?'^d  ^o»1^h 
MflMtaariMa^oii^MyolPttioie'yuib?":  WUHtfi^  ll!i(;h  »«l£>Cfilwn. 

,lheifbwer  >•».  plM^^felr-'-«R'>lJlMe^tlift  lW1>f)'^g 
AenfiiteiMit  (rf^dke  ifyeslibd^  ^^4^;4h(mimko 

«wdyMviimiiditi<f^M'or4ft^,'ViV  (l4fii:««¥fQf(j^T9V^. 

i6iB«'Mrtt«fk<Ai^i<M)lMAi»^<lI(M'bHiM2t§i'\$fl  <?Wlt- 
bnker,  that  be  is  to  pledge  theC^I&'^>«A^  Mtfic^r 
i4inleh^;/-<bal»#«i>thiBdc^>thi^'4U6l»qi  her^e^air 
b£>  Ih«'jd4gid«nt(''ytfi'4hsf  U  M<Wb#^fitk«^ 

[{tUs»<^tiibt^'ftie)abl4tt«^  «fl%iaa»U^'i& 
b^eiaitecblBn«ii)^oytteMi9«%iH4r(lktfr  iHUA 
totbeiftti:  ^BfeitW  t^Meurd  «he'ldaH'yf^8illl^ 

_  4  t0!toU  isklU^  tb^«r 'rtWf  fAffl^fflb 

jMnkaw  •btiM^Mmi  '-In  ti^tk'i'  «tlt-btbRSiF'WWA; 

faio«rB' to 'th«»1«w  i»fth<"c^fMii<"i^(!r^a 

pwto  ottbwcodntry,  it^iiliy  hiv»  )itftihd¥hA»tfl 
)0  -one^  pUti»  i  «h«n  in  kndlh^tA'-  WHIfe 
iilh«Mtiii*o0it»lp«iwei4  kpd  datiW  in  ain^  i^^Kc^'M 
h^qi^bAtvhfiuti  kitd  te  toib6  «teMtniiii6d  h^theritilfi^ 
of  dfailkig  m  tbb  pnvtioatav  pitted/-  •'■■-"  '''' 
A  pHll  haiy  bf  Bndaoc*  «M  tfddaced  in  •dfCiii«e««( 
topfovfrttiat  k'iras  tiweirarse  of '«l(f«Ung!4H^«ll» 
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18S5.       city  of  Zondon,  for  bill-brokers  to  raise  money  for  dieir 
"^^^^■^^      employers,  by  pledging  the  bills  of  difflsrent  propxieloni 

A  OSTBK 

and  Anocber  ^^^  ^^^  entire  advance ;  and  there  is  nothing  uniea* 
-,  ^*  sonable  in  such  a  practice.    On  the  one  hand  it  ii 

aoidOthen.  attended  with  inconyenience,  because  one  propmlot 
may  have  to  answer  for  the  non-payment  of  anotiiar^ 
bill ;  but,  on  the  other  hand,  it  may  give  fiieilitiet  to 
the  rfdsing  of  money  on  negotiable  paper,  toot  it  may 
well  happen  that  a  great  capitali3t  would  adrance  aioaejr 
in  this  way  who  would  not  discount  each  partienlar  hQl; 
But,  at  any  rate,  it  is  found  to  be  the  ordinary  Uing» 
and  practice  so  to  dispose  of  bills ;  and  the  quesliciii  in 
the  case  being,  whether  Messrs.  Fosters  acted  with  dM 
care  and  caution,  and  in  the  ordinary  eourse  of  bnsineBSy 
in  receiving  those  bills,  how  can  it  be  said  that  %ht  Jury 
were  wrong  in  finding  what  they  didj  when  there  was 
such  a  body  of  evidence  to  show  that  they  acted  pve^ 
eiaely  in  the  same  way  that  bankers  and  other  mt9^ 
chants  of  respectability  were  in  the  habit  ofacting^  mM 
who  must  be  presumed  to  conduct  their  aAdn  wM^ 
ordinary  care  and  due  cu-cumspection  t  What  gieslw 
caution  can  be  required  from  any  man  of  buainMS^ 
what  different  conduct  can  be  expected  than  that  ilfM^ 
Other  men  of  business,  character,  and  inteUigenoi^' 
employ  in  similar  transactions  ?  What  better  erttoiton 
can  be  found  of  ordinary  care  than  that  meaaure  of  MM 
ordinarily  used  by  other  persons  in  the  same  depart^ 
ment  of  trade,  similarly  situated  ?  ' 

This  was  a  question  entirely  for  the  eonaideralion  #f 
the  jury ;  they  have  decided  upon  it,  and  we  eannot  - 
say  their  decision  is  wrong.  It  is  true  that  it  ia  al  ^ 
variance  with  the  conclusion  to  which  the  jury  came  bl-^ 
Haynes  v.  Foster ;  but  in  that  case  there  waa  no  wmtk^M 
evidence  of  the  ordinary  course  of  dealing  as  thcrtf 
in  this.     It  remains  to  consider  whether  there  ii 
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bdlween  the  caie  of  Faster  v.  Pearson  and       1839. 
Hat  of  SHmkmi  ¥.  Fmter.  w^^ii^ 

The  quortkMi  was  not  lejft  to  the  jury  in  the  tame  way   ^nd  AnoOier 
ii  the  laitar  aa  in  the  fonner  case.    It  was  put  on  the      ^  ^' 
fiaiuid  Ibat  the  jury  might  infer  from  the  usage  proved,    and  Othm. 
lod  it«  geneval  notoriety,  that  the  customer  employed 
the  bflt-brakeia  with  veftrenee  to  that  usage,  and  there* 
Ave  anthoiieed  them  to  deal  with  the  bills  as  they  in 
fiict  did ;  and  the  jury  were  satisfied  with  the  evidence, 
did  dvaw  the  infeteaee  that  Messrs.  Wood  and  Poole 
authority,  as  between  them  and  their  employers^  to 
the  bSb  in  the  manner  it  which  it  appeared  that 


It  was  argued  fiir  the  plaintiff,  that  the  usage  given 
evidence  was  not  sufficient  to  prove  such  a  right  as 
bailor  and  bailee,  and  more  particularly  to 
it  bills  of  the  bailor  a«  security  for  an  antecedent 
doe  from  the  baUee.    This  was  the  principal  ob- 
,  and  it  may  be  removed  from  this  case  as  well 
from  the  other,  for  it  has  been  shown  to  be  unne- 
to  the  title  of  Messrs.  Fosters  to  establish  the 
to  that  extent ;  because  an  advance  was  made  at 
time  to  an  amount  exceeding  that  of  the  customers' 
So  fiur  as  the  usage  tends  to  show  an  authority 
biDs  in  a  mass,  and  not  separately,  its  reason- 
is  hardly  disputed ;  and  that  question  has  also 
already  disposed  of.    It  was  proved  to  be  the 
'S^fevaifing  practice,  and  it  is  enough  for  us  to  say  the 
jany  were  warranted  in  drawing  the  inference  which 
^wy  did,  aa  the  plaintiff  was  himself  a  bill-broker. 
Indeed  die  question  in  this  case  was  left  to  the  jury 
im  a  msnner  which  gives  the  plaintiff  no  right  to  com- 
fbda;  if  the  verdict  had  been  the  other  way,  the  de- 
%adanli  adgfat  possibly  have  done  so  with  success ;  for 
k       ^riittber  the  plaintiff  actually  or  by  implication  autho* 
m      nied  the  brokers  so  to  deal  with  the  bills  or  not, 
\  t2 
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Pbarson 
and  Otbert. 


1835.       Still  if  the  defendants  took  the  bills  for  value,  and 
^^  honestly  and  with  due  care  and  caution,  in  the  ordinary 

and  Another  Course  of  business,  (and  even  that  is  probably  ah  unne- 
cessary qualification,)  they  would  have  a  good  tide  to 
bold  them ;  and  less  evidence  of  the  practice  of  men  of 
business  would  most  likely  have  satisfied  the  jury,  if 
this  had  been  the  question  left  to  them,  than  was  ne- 
cessary to  raise  the  inference  of  an  authority  as  between 
principal  and  agent. 

We  are  therefore  of  opinion  that  both  these  rules 
must  be  discharged. 

Rules  discharged. 


The  plaintiff; 
who  kept  an 
account  with 
the  bank  of 
England  as 
private  bank- 
ers, accepted  a 


Whitaker  against  The  Governor  and  Company  of 

the  Bank  of  England. 

/^  ASE.    The  declaration  stated,  that  heretofore  and 

before  the  committing  of  the  grievance  by  the 

defendants  as  hereinafter  mentioned,  the  plaintiff  exer« 

cised,  used^  and  carried  on  the  trade  or  business  of  a 


blUpoyX""  <^<'™  «"d  flour-factor  with  punctuality  and  integrity. 
there,  which  always  well  and  truly  and  punctually  paying  and  dis* 
payment  at  charging  his  just  debts,  and  until  the  time  of  the  com* 
eleven  o'clock  mitting  the  grievance  by  the  defendants,  as  hereinaft6ir  -^ 

in  the  morning  .         i    i      i  i  i      /»  i    .  • . 

of  the  day  it     mentioned,  had  never  been  suspected  of  being  unwle^ 
became  due,     ^^  unwilling  to  pay  and  discharee  the  same.     That  dsoK^I 

for  want  ot  sut-  o        i    j  o  ■ 

ficient  assets.  -   » 

It  was  presented  there  again  by  a  notary  at  six  in  the  evening,  after  the  usual  fcoiiaiij 
for  payment  of  bills  at  the  bank  had  elapsed,  but  a  party  left  at  the  bank  gave  tli*«i 
same  answer  as  in  the  morning,  though  in  the  course  of  the  day  a  sum  siimbiefictlfeS' 
answer  the  bill  had  been  paid  in.  The  plaintiff  sued  the  bank,  not  for  neglectklc  ^^a- 
inform  the  notary  that  they  had  received  assets  since  the  former  presentment, 
that  the  bill  would  be  paid  the  next  day,  but  for  dishonouring  the  bill,  thoagh  thftv 
had  had  sufficient  assets  in  tfieir  hands  to  pay  it,  and  for  a  time  sufficientljr^CHi§{r 
enable  them  and  their  clerks  to  know  that  fact :  Held,  that  in  the  absence  of  ara 
of  specific  agreement  to  the  contrary,  the  defendants  were  not  bound  to  pny  iteTbtf^ 
on  its  last  presentment,  that  being  made  after  the  usual  hours  of  business;  fwd  f| 
therefore  not  liable  to  the  action.  ' '  '    ' 
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1835.       drawing-office  in  the  bank  of  England  aforesftid   9ait 
^^^^^^^      payment  thereof  previously  to  the  same  beeotfiiiig  due, 
9.  such  cash  balance  being  sufficient  for  that  purpose,  bvtt 

Governor  and  ^nd  aboTe  any  claim  or  lien  of  the  said  defemlttlit* 
Che  Bakk  of  thereon,  and  independently  of  any  right  which  the  aaM 
EmoLAno.  defendants  might  have  to  retain  the  same,  or  any  part 
thereof,  in  their  hands :  and  such  cash  balance  luiTikig 
then  been  in  their  hands  a  sufficient  and  reasortabk 
time  to  enable  them  and  their  clerks  and  senranta  to 
know  of  the  same  being  in  the  hands  of  the  said  defend^ 
ants,  and  that  the  same  was  sufficient  for  the  purpow 
of  paying  such  bill  or  bills,  over  and  above  any  ekte 
or  hen  of  the  defendants  thereon,  and  independeiilly 
of  any  right  that  the  said  defendants  mighl  hate  to 
retain  the  same  or  any  part  thereof  in  their  handa  i  and 
the  said  plaintiff  further  saith,  that  heretofore,  aM^ 
whilst  the  said  plaintiff  was  such  customer  of  and  t^ 
tained  and  employed  the  said  defotidatits  aa  andl 
bankers  as  aforesaid,  to  wit,  on  the  15th  day  of  IJH^ 
cember  183S,  the  said  persons  so  using  the  slile  rHHd 
firm  of  Cooke  and  Gambling  as  afbiesaid,  raftde  Uieir 
certain  bill  of  exchange  in  writing,  and  dil^ecled  the 
same  to  the  plaintiff,  and  thereby  required  (he  pkltftHT 
to  pay,  six  weeks  after  the  date  thereof,  to  one  S.  Blf^ 
nold  or  order,  4252.  value  received ;  and  the  p\^tMt 
then  and  there  accepted  the  said  bill,  and  thereby  iMide 
the  same  payable  at  the  bank  of  Eingbmd ;  and  t!te 
said  S.  Bignold  then  and  there  indorsed  the  safne  to 
Messrs.  Ma^terman  &  Co.,  who,  at  the  time  wheri  ^dlS 
said  bill  became  due  and  payable,  were  the  persona 
entitled  to  the  same,  and  to  receive  the  amount  thetvoft 
and  the  said  plaintiff  further  saith,  that  afVerwardi  MMl 
when  the  said  bill  became  due  and  payable^  Medrdlag 
to  the  tenor  and  effect  thereof,  to  wit,  on  the  flMl 
January  18S3,  the  said  bill  of  exchange  was  duly  pl«» 
rented  at  the  bank  of  England  aforesaid  foir  pdynMi 
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18S5^      Also  to  the  said  Messrs.  Coolie  and  Gambling  ;  and  by  . 
^^"''■^^^^       reason,  and  in  consequence  thereof  the  said  plaintiff » 
VVarTAKER    ^as  greatly  injured  and  wholly  ruined  in  his  credit  and 

Governor niid  circumstances^  and  was  then  and  there  suspected  bjr,.. 

tlie  BAjSt'o?   the  jsaid  Messrs.  Cooke  and  Gamblings  and  by  the  said,  r< 
Englahd.     a.  Boj/ifiel^  and  by  the  said  S.  Cooke,  and  the  said,.. 
other  persons  who  then  and  there  had  been  and  were  : . 
in  the  habit  of  employing  and  dealing  with  him  in  hiSi 
said  business^  to  be  in  bad,  failing,  and  insolvent  cirr,^ 
cumstances,  and  by  reason  and  in  consequence  of  the,, 
premises  then  and   there  refused,   and  from  theDfi|»..i 
hitherta  Jbuve  ceased  and  refused  to  employ  or  dei^di 
with- the  said  plaintiff  in  the  way  of  his  said  trade  aoAoii 
business  as  a  corn  and  fiour^factor,  as  they  otherwia^^^, 
woyjid  have  done,  and  thereby  the  said  plaintiff  hathfii 
lost  and,  been  deprived  of  divers  large  gains  andprofilfiit 
which  he  might  and  otherwise  would  have  gained  an^^  t 
acquired  by  reason  of  being  so  employed  and  dealt  inriiibir^ 
by  the  said  Messrs.  Cooke  and  Gambling,  apd  by  tl|^t,.- 
said^.  Bajjield  and  the  said  S.  Cooke,  and  the  a4i4>ji 
other  persons,  amounting  to  a  large  sum  of  money^  t0-a 
wit,  the  sum  of  5000/. :  and  also  by  means  and  in  cooHji 
sequence  of  the  premises,  divers  persons,  being  cre-^'t' 
ditprs  of  the  said  plaintiffs  for  divers  large  suma  ,oCi, 
money  respectively,  amounting  to  a  large  sum  oimao/f^^yjr^ 
to  wit,  10,000/.,  then  and  there  pressed  the  smd  pUuK^ 
tiff  for  the  payment  of  their  respective  debts,  and  tlif 
said  plaintiff  was  then  and  there  forced  and  obliged,  iB^ij 
order  to  endeavour  to  pay  the  same,  to  sell  and  dispipiii^^ 
of  divers  goods  and  chattels  of  him  the  said  pl^otijKu^ 
for  a  much  less  sum  of  money  than  he  might  and  Qfihi^^f. 
wise  would  have  obtained  for  the  same,  to  wit,  dOOQl^ 
less  than  he  might  and  otherwise  would  have  obtaiii^s) 
for  the  same :  and  the  said  plaintiff  was  then  and  tb#|f  j, 
forced  and  obliged  to  compound  with  his  said  creditor%) 
and  hath  been  by  means  and  in  consequence  of  IJm^  • 
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premiseB  wholly  rained  in  his  credit,  character,  and       1835. 
circtunstances,  and  hiath  lost  his  connection  and  business,    .„    '^^ 
aad  been  hmdered  and  pi^vented  from  gaining  any    ^"".f"' 
profits  or  emohiments  therefrom,  as  he  otherwise  might  ^^^"^^^ 
sad*  would  har^  done :  and  the  said  plaintiff  hath  been   the  Bams  or 
iiid  is  by  means  and  in  consequence  of  the  premises     ^"o'^''- 
otherwise  greatly  injnred  and  damaged. 

Pleas :  Firsf,  that  at  the  time  when  the  said  bill  of  ex- 
dttnge  in  the  said  dedaration  mentioned  was  presented 
<Dd  thdwn  to  them  the  said  defendants  for  payment 
^iereof,  they  the  said  defendants  had  not  in  their  hands  a 
cisb  bidance  of  and  payable  to  the  plaintiff  sufficient  for 
^&c)parp09e  of  paying  the  said  bill  of  exchange  in  the  said 
(Itedaratioii  mentioned,  in  manner  and  form  as  the  said 
^i:uitiff  hath  aboTein  his  said  declaration  in  that  behalf 
Secondly,  that  at  the  time  when  the  said  bill 
io  the  said  declaration  mentioned  was  pre- 
sfaown  to  them  the  sidd  defendants  for  pay- 
thereof,  the  said  supposed  cash  balance  in  the 
declaration  mentioned  had  not  been  in  their  hands 
mffident  anfd  reasonable  time  to  enable  them  and 
derks  and  senrants  to  know  of  the  same  being  in 
hands  of  the  said  defendants,  and  that  the  same 
sufficient  for  the  purpose  of  paying  the  said  bill  of 
The  plaintiff  in  his  replication  took  issues 
diese  pleas. 

At  the  trial  before  Parke  fi.  at  the  Middlesex  biU 
^iagi  after  last  term,  the  following  facts  appeared.  The 
pbatiiC  A  flour^fkctor,  kept  cash  at  the  bank  of  JEng- 
U^  and  accepted  the  bill  mentioned  in  the  decla- 
^^&ni  imJnng  it  payable  there.  On  the  29th  Jannary 
1^9  when  it  became  due,  it  was  in  the  hands  of 
SbtRi.  MnstermaiUj  who  presented  it  at  the  bank  at 
M  hler  flian  half-past  nine  in  the  morning,  and  left  it 
then  for  eximaination  tiU'eleren  o'clock,  when  it  was 
Ktoned  to  them  marked  "  N;  S.,"  viz.  not  sufficient 
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18S8.  eiBfects.  At  three  o'c]odL  in  the  afternoon  of  the  fee* 
^^^^'^^  oedimr  day  there  was  a  balance  of  332.  ISs.  8d.  cash  k 
^^^  *  the  bank  in  the  plaintiff's  favour.  A  cheque  on  t 
Gofemor  aad  London  banker  for  900^  was  afterwards  paid  in  to  Ui 
the  Baskof  ^^cc^'Ui^t  on  that  day,  but  having  been  so  paid  in  aflv 
EkolaMd.  three  o'clock  was,  according  to  the  course  of  business 
of  the  bank,  '^  entered  short/'  viz.  passed  to  his  aocouit 
without  giving  credit  for  it  till  the  following  moning, 
the  89th,  before  eleven  o'clock  at  die  latest.  On  ikm 
S9di  the  plaintiff  paid  in  another  sum  of  19SI.  in 
cash  to  his  account,  and  the  precise  time  when  he  so 
paid  in  this  latter  sum  was  the  great  question  in  dispoli 
at  the  trial.  The  plaintiff's  witness  swore,  that  being 
at  die  bank  that  morning  on  his  own  business  he  mm 
the  plaintiff  pay  in  money  there  at  a  quarter  after  ten^ 
and  that  diey  left  the  bank  together.  For  die  defends 
ants  several  bank  clerks  swore,  aftier  eyamining  the 
hand-writing  of  die  entries  in  their  books,  that  Ihi 
cheque  could  not  possibly  have  been  paid  in  by  dM 
pkintiff  before  five  minutes  to  twelve  o'clock  on  ik/B 
39th  January.  The  bank  does  not  pay  bills  after  five, 
but  a  derk  is  left  at  the  office  to  give  answers,  if  aajr 
ate  presented  aflier  that  time.  Alter  rix  on  the  same 
evening  a  notary  again  presaited  the  biD  at  die  baakf 
when  the  same  answer  was  givai  as  in  the 
"  not  sufficient  effects.''  On  the  30th,  in 
of  a  ummwidcation  from  the  bank  to  Messrs.  Afasiir- 
iMMs,  dK  ktter  got  die  bill  from  the  notary,  took  it  M 
the  bank>  who  paid  it,  as  wdl  as  the  is.  6d.  for 
and  never  charged  the  latter  sum  to  the  plaintiffi 
the  Mmtemmns  had  previously  prepared  a  letler  la 
BignoU,  in  which  diey  stated  the  foct  of  die  plaintiff*a 
bill  havnig  been  returned,  and  that  the  answer  wa% 
**  not  sufficient  effiscts/'  but  though  they  aftetwatda 
added  to  that  lettor  the  words  **  since  taken  up^'*  tM 
plaatiff 's  loss  of  credit  stated  m  die  dedaradon  wni 


FN  THE  Fifth  Year  or  WILLIAM  IV.  8T5 

ptmed.    The  learned  baron  told  the  jury^  that  whether       18S6. 

Ae  aoceplor  of  the  bill  miirht  not  have  paid  the  bill  at     ^^"^^""^"^ 
msf  ttne  on  the  SBtb,  was  not  the  question  on  the  v. 

pieadtngs ;  that,  as  between  principal  and  agent,  the  q^|^'"  ^ 

pfetentment  of  the  bill  on  that  day  after  the  banking  the  Bauk  o* 
for  payment  had  expired,  was  not  sufficient  ttt     ^®^*^ 


sipport  the  present  action  against  the  defendants,  they 
4K  agents,  not  being  bound  to  pay  the  bill  after  five 
Vckck ;  but  that  the  bill  was  in  course  of  presentment 
hm  half-past  nine  till  eleven  o'clock,  during  which 
tiae  il  was  left  with  the  defendants,  and  the  main 
fMion  for  them  was,  whether  the  plaintiff  had  suf- 
Uint  foods  at  the  bank  at  a  reasonable  time  before 
^hven  o'ckick  on  S9th  January.  He  added,  that  with 
Jdhnenoe  to  the  issues  raised  by  the  pleadings,  the 
^  mist  be  satisfied,  not  only  that  the  plaintiff  had 
<ifcflMent  balance  in  the  bank  at  eleven  o'clock,  but 
An  il  had  been  there  a  reasonable  time  before  that 
hfir,  to  nsto  have  enabled  them  to  have  knowledge  of 
*e  tact  (d).  The  jury  found  a  verdict  for  the  de- 
fcndanls* 

Thmiger  moved  for  a  new  trial,  on  die  ground  that 

dK  jury  ought  to  have  been  directed  that  the  defend- 

als  were  bound  to  pay  the  bill  on  the  evening  of  the 

IWh,  when  it  was  presented  by  the  notary.     Parker  v. 

OvtAhi  (ft),  and  Elford  v.  Teed  (c),  show  the  general 

MMion   between  the    presentment  of  biUs  made 

ftydsfe  at  a  banker's,  and  of  those  made  payable  at 

ft|mrte  person's  honse ;  and,  notwithstanding  Leftiey 

▼.  iMr(t2),  where  the  court  refused  to  take  notice 

<f  iMHkiag  hours,  it  must  no#  be  admitted  that  bills 

(•)  He  ako  iaii«Mtcd  Uut  tbe  defendants  shook!  have  left  some  minute 
<*lhet9l]i  to  inform  the  notarj  that  the  bill  would  be  paid  the  next  day, 
"^  nil  that  Si  tliejr  had  not  done  so,  they  might  think  it  right  to  pay  the 
^^  fn  the  noting  which  had  taken  place. 

(0  7  Eut,  385.  (e)  1  >!•  &  S.  t8.  (i)  4  T.  R.  170; 
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1835.       payable  at  a  banker*8  must  be  presented  within  th( 
^'^^y^^      hours^  though  in  all  other  cases  it  is  sufficient  ^ 

HiTAKER    present;  ^  bill  within  reasonable  hours.     In  Barclay 
GoTemor  and  Bailey  (a)  a  presentment  at  the  counting-house  of  t""!^ 
the  EavI  of    A^^ceptor,  a  merchant  residing  in  London,  at  ei 
England,     o'clock  in  the  evening  of  the  day  it  became  due, 

held  sufficient  to  charge  the  drawer.     So  in  WiJk^jig 
V.  Jadis  {b)y  the  bill  being  accepted  payable  at  "  No.  7^ 
Godliman  Street,  Doctors'  Commons/*  viz.  in  the  city 
of  London,  a  presentment  there  between  seven  and 
eight  in  the  evening  was  held  good  as  against  the 
drawer ;  Parke  B.  adding,  that  eight  in  the  evenmg 
was  in  that  case  a  reasonable  hour.     Morgan  v.  Do- 
vison  (c)  is  to  the  same  point.     But  though  present- 
ment ought  to  be  made  within  banking  or  reasonable 
hours  of  the  day  when  the  bill  is  payable,  still,  if  it  be 
made  after  those  hours  have  elapsed  to  a  person  sta- 
tioned there  by  the  acceptor  for  the  purpose  of  giving 
an  answer,  the   presentment  is  good  to  charge  the 
acceptor.     In  Garnett  v.  Woodcock  and  others  {d)  the 
action  was  against  the  drawer  of  a  bill  which  was 
accepted  payable  at  a  London  banker's.    The  present- 
ment was  between  seven  and  eight  in  the  evening.     A 
boy  returned  for  answer  "  no  orders."    The  present- 
ment was  held  good,  for  the  answer  returned  was  the 
same  as  it  would  have  been  had  the  presentment  been 
made  within  the  hours  of  business.     Lord  JEllenborougk 
said  at  nisi  prius,  '*  Bankers  do  not  usually  pay  at  so 
late  an  hour,  but  if  a  person  be  left  there  who  gives  a 
negative  answer,  there  is  no  diffisrence  between  the 
case  and  a  presentment  at  a  merchant's.      I  think  it  is 
perfectly  clear,  that  if  a  banker  appoint  a  person  to 
attend  in  order  to  give  an  answer,  a  presentment  would 
be  sufficient  if  it  were  made  before  twelve  at  night" 

(a)  t  Camp.  5S7.  (6)  9  B.  &  AdoU  18& 

(c)  1  Stark.  C.  N.  P.  114. 

(d)  6  M.  &  S.  44. 1  SUrk.  C.  N.  P.  475»  6'.  C. 
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1886.       tended  9  that  the  yerdict  was  against  the  weight  ef  eH- 

_  denice^  which  went  to  prore  that  the  pHintiff's  bsluMe 

V.  in  the  defendants'  hands  at  eleven  o'clock  on  the  2Mi 

oiSSy^'S  was  sufficient  to  pay  the  bill, 
the  £iiK  OF 

Lord  Abinger  C.  B. — There  was  evidenoe  &n  beA 
sides,  but  as,  in  our  opinion,   that  in  favour  of  die 
defendants  rather  preponderated,  no  new  trial  ean  be 
granted  on  that  ground.    That  question  was  for  the  jmyi 
who  have  decided  it.     As  to  the  alleged  niisdireeikN% 
I  do  not  think  the  point  insisted  on  for  the  plaintiff  i^ 
together  applies  to  the  subject-matter  in  issue.     For  the 
question  on  the  pleadings  comes  to  this,  whether  die 
presentment  by  the  notary  at  six  o'clock  in  the  eveaii^ 
of  the  ^th  made  the  defendants  Uable  to  pay  the  blB  J 
at  that  time,  they  having  then  assets  sufficient,  of  whidi^gq 
they  were  aware?      Their  error,  if  any,  was  boI 
omitting  to  pay  the  bill  when  it  was  so  presented  b] 
the  notary,  but  in  not  then  telling  him  that,  since  it  wi 
presented  in  the  morning,  they  had  received  a  suflBciai^Mi 
deposit  of  assets  to  meet  it,  and  that  it  would  be  paiAj 
next  day.    That  issue  does  not  arise  on  these  pleadd 
ings ;  and,  with  reference  to  that  actually  in  issue,  iZ 
was  proved  to  be  the  universal  practice  of  the  bank 
to  pay  bills  after  five  o^clock ;  while,  on  the  part  of 
plaintiff,  it  was  not  attempted  to  prove  any  speciflM 
contract  or  understanding  in  his  particular  case  to  Tfga 
that  practice.     Whether  a  presentment  after  banklmsK 

V  — ■ 

hours  is  sufficient  for  the  purpose  of  charging  a 

to  the  bill,  is  a  very  different  question  firom 

which  is,  whether  such  a  presentm.ent  was  proved,    ^^  J 

bound  the  bank,  in  their  character  of  agents  to  ^ 

plaintiff,  to  pay  the  bill.    The  verdict  therefore  "^-^^t^ 

stand. 

Parke  B. — I  am  of  the  same  opinion,  an4  "htirTrfa 
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been  satisfied  had  the  Terdicl  been  for  Ae       188&. 
The  dedaration  in  substance  complains  thai    ,1^^^^^ 

WaiTAK|>|i 

I,  the  defendants,  have  neglected  to  pay  a  biQ  «. 

ige,  which  in  their  usual  course  of  deahagas  Coouo^^ 
hey  ought  to  have  paid.  But  th^  contract  theBAMKOF 
iHmntiff  as  his  agents  was  to  be  at  the  bank, 
ly  all  his  biDs  presented  there  between  nine 
if  they  were  in  funds*  No  breach  of  that  con- 
been  inroved,  for  they  were  eleariy  not  bound 
er  the  latter  hour ;  and  the  question,  whether 
t  in  funds  at  eleven  o'clock,  to  which  time  it 
it  the  presentment  was  continued  (a),  has  been 
in  the  negative.  The  plaintiff  as  principal 
.ve  been  at  the  bank  to  pay  the  bill  at  six 
but  the  defendants,  as  his  agents,  were  only 
)  be  there  till  five  o'clock  to  pay.     The  other 

incurring. 

Rule  refused. 

lagward  ▼.  Bank  tf  EngUmd,  Strt.  &50 ;  Tunm  r.  Mad,  id. 
V.  Da  Cmta,  id.  910. 


I  LORD   TREASUREKS  REMEMBRANCERS 

OFFICE. 

:ng  against  The  Mayor,  Jurats,  and  Com- 
ty  of  the  Town  and  Port  of  Dover,  claiming 
A  Recognizances  of  300/.,  150/.,  and  150/. 

Muirhead  having  been  charged  with  a  mis-  By  charter  of 
neanor  before  a  justice  of  peace  for  the  town  \^J%^ 
t  of  Dover f  was  admitted  to  bail  on  giving  re-  feitedy  and  to 
iices,  himself  in  300/.,  and  two  sureties  in  150/.  ^y  and  every 

the  barons  and 
n  die  port  of  "Dover  &c.,  in  whatsoever  courts  of  his  majesty  they  should 
>  be  adjudged,  were  granted  to  the  mayor  and  corporation  of  Dover,  By 
of  Car,  2.  all  hnts^y  forfeitures  &c.^  ari&iug  in  the  said  courts,  were  granted 
Be  body :  Held,  that  a  recognizance  entered  into  before  a  justice  of  peace  of 
I  and  port  of  Dover^  conditioned  to  appear  and  answer  an  indictment  at  the 
there,  which  was  forfeited  by  the  non-appearance  of  the  party,  did  not  pass 
ayor  aod  corporation  as  a  jotfeUure, 
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1835.       each,  for  his  appearance  at  the  next  sessions  of  the 

^^^-v^^      peace  for  Dover,  to  answer  the  matters  of  an  indict- 

The  KiMG     ment  to  be  there  preferred  against  him.    In   conse- 

Mavor  &c.  of  quence  of  Muirhead's  not  appearing  to  take  his  trial, 

DoviB.       i^Yie  recognizances  were  forfeited  and  estreated  into 

this  court.    The  right  of  the  crown  to  these  forfeitures 

having  been  specified  in  a  constat  (a),  the  corporation 

(a)  Fix,  More  common  matters  ofMichaelmai  term,  in  the  ttnlhye^qf  ihe 

rngn  of  King  George  the  Fourth* 

Town  and  Port  of  Dover  in  the  county  of  Kent. 

An  estreat  of  recognizances  forfeited  at  a  general  sessions  of  the  peace 
our  lord  the  king,  holden  for  the  town  and  port  of  Dover  aforesaid,  and 
limits  and  precincts  of  the  same,  at  the  Guildhall  of  and  in  the  sdd 
aAd  port,  the  32d  day  of  September  in  the  tenth  year  of  the  reign  of 
George  the  Fourth,  before  the  worshipful  H,  P.  Bruyeret  esq.  mayor, 
others,  justices  assigned. 

Of  J.  Muirhead  of  Dover  aforesaid  gentleman,  because  he  came  not 
now  here  to  answer  an  indictment  against  him  for  an  attempt  to  commit 
sodomy,  as  by  recognizance  he  undertook 

Of  A.  S,  Court,o(  Dover  aforesaid,  wine- merchant,  one  of  the  pledges 
of  the  said  /.  Muirhead,  because  he  had  him  not  here  to  answer  as  laat 
aforesaid,  as  by  recognizance  he  undertook 

Of  W,  S,  Huntley,  of  Dover  aforesaid,  innkeeper,  one  other  of  the 
pledges  of  the  said  J,  Muirhead,  because  he  had  him  not  here  to  answer 
as  last  aforesaid,  as  by  recognizance  he  undertook    .        .      '  .        • 

Totals 

Examined  by  T.  Farrar,  clerk  of  the  foreign  estreats. 


The  claim  of  the  mayor,  jurats,  and  commonalty  of  the  town  and 
Dover  (one  of  the  cinque  porta),  and  the  limits  and  precincts  of  the      "^4^ 
town  and  port,  upon  the  account  of  £.  Rice  esq.,  late  sheriff  of  the 
of  Kent,  to  wit^  from  Uie  feast  of  St,  Michael  the  Archangel,  in  the  teoi 
of  King  George  the  Fourth,  until  the  same  feast  next  following,  ia 
year  of  his  present  majesty  King  William  ihe  Fourth,  that  is  to  say» 
whole  year.    The  said  mayor  &c.  of  the  town  and  port  of  Doner,  tnd 
limits  and  precincts  of  the  same,  by  W,  F.  their  attorney,  pnyh      .he 
allowed  600/.,  wherewith  the  said  late  sheriff  is  charged  in  bis 
aforesaid,  before  the  foreign  apposer  of  this  Exchequer,  !n  the  roll 
,    ander  the  title  following ;  to  wit. 
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of  DaiHT  daimed  the  produce  of  the  forfeited  recbg-      '  1835. 
Wmees  against  the  crown  in  a  manner  resemblinsr  that    '^'^-^-^ 

^  ®  The  King 

Town  ud  Port  of  Dovm',  in  the  county  ofKtnU  Mnyor,  fcc.  of 


Aft  eilmt  of  rocognuancet  forfeited  at  a  general  session  of  the  peace, 
Claw  fcUowod  the  estreat  m  before  set  forth,)  add  which  said  sobs  of  900/., 
"MilQL,  and  l.SOL»  amounting  as  aforesaid  to  the  said  sum  of  600/.,  the  mayor 
JStc.  of  the  town  and  port  of  Dover,  in  the  county  of  Kent,  by  their  attorney 
I,  claim  to  belong  to  them :  for  that  the  said  J,  Mubrhead,  under 
name  the  said  sum  of  900(.»  in  the  aforesaid  constat  or  schedule  from 
the  said  roU  of  estreats  ia  demanded ;  and  the  said  R,  S,  Court,  under 
whose  name  the  said  sum  of  150L  is  demanded  in  the  aforesaid  constat  or 
sehcdoie  ;  and  the  said  W,  S.  Htantly,  under  whose  name  the  said  sum  of 
tSOL  in  the  same  constat  or  schedule  is  particularly  demanded,  were  seve- 
aly  and  feftpectiTely»  at  the  time  or  respective  times  when  the  said  reeog- 
■bnce  was  entered  into,  acknowledge  and  taken  resiants  within  the  said 
fmn  and  poit  of  Dower,  the  limbs  or  precincts  of  the  same :  and  which  said 
■■s  of  SOOL,  150L,  and  IdOi.,  the  said  mayor  &c*  claim  to  belong  to  them, 
fa  that  the  aaid  recognisance  was  entered  into,  taken,  and  acknowledged 
bdbre  a  justice  of  the  peace  of  and  for  the  said  town  &c  of  Dover :  and 
■bidi  laid  sums  of  300L,  150/.*  and  150/.,  the  said  mayor  &c.  claim  to 
MoBg  to  them,  for  that  the  said  /.  M.,  R,  S.  C,  and  W,  S,  H.,  wore 
Nvcnfly  and  respectively,  at  the  time  when  the  said  offence  and  mis- 
was  committed,  in  respect  whereof  the  said  recognizance  was  so 
mto,  taken,  and  acknowledged  as  aforesaid,  resiants  within  the  said 
lovB  ind  port  of  Dover ;  and  which  said  sums  of  300/.,  150/.,  and  150/., 
the  aid  mayor  &c.  daim  to  belong  to  them,  for  thai  the  said  offence  and 
■sdenwanor,  in  respect  whereof  the  said  recognizance  was  so  entered  into 
nd  acknowledged  by  the  said  J.  M.,  R,  S,  C,  and  W,  S,  IL,  was  corn- 
Billed  by  the  said  J,  M,  within  the  town  and  port  of  Dover,  the  limbs  or 
precincts  of  the  same,  and  which  ssidsnrosof  300/.  150/.  and  150/.  the 
isid  aiajor  &C  aforesaid  claim  to  belong  to  them ;   for  that  the  said 
a.  &  C.  and  W.  S,  H,  were  severally  and  respectively  resiant  within  the 
wii  won  and  port  of  Dover,  the  limbs  or  precincts  of  the  same,  at  the  timo 
aJMB  the  said  recognisance  became  forfeited  ;  and  which  said  sums  of  300/« 
1501.  aad  150t  the  sttd  mayor  &c.  claim  to  belong  to  them ;  for  that  tlio 
srid  iCQognisances  was  forfeited  at  a  general  session  of  the  peace  of  our 
M  (be  kia^  bolden  for  the  said  town  and  port  of  Dover,  and  the  limbs  or 
pNonds  of  the  wuat,  before  the  then  mayor  and  justices  assigned  to  keep 
the  peiee  of  the  said  town  and  port  of  Dover,    And  the  said  major  &c. 
to  be  entitled  to  nil  and  all  manner  of  fines,  and  sum  or  sums  of 
thereupon  doe,  forfeited,  or  to  be  forfeited,  amerciamenU,  issues 
«Bd  ledenptioos,  penalties  and  forfeitures  lost  and  forfeited,  or  to  be  lost 

VOL,  V.  TJ 
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1685.       aet  forth  at  length  in  The  King  v.  The  Majfor  Aik  €if  tk$ 
'i^jm/      City  of  London  {a).    The  diarterof  6  JBoiv*  4^,  b—ring 
9.  date  at  Westminster  pn  the  23d  March,  in  the  fifth  year 

Va^&e.  of  of  his  reign,  stated  in  their  elaun,  emtainad  the  follow- 
ing clause:*** 

^'  That  the  mayor^  jurats  8cc.  and  their  suecessoriyndglil 
for  ever  have  all  and  all  manner  of  fines  for  trespasseSi 
offences  and  misprisions,  extortionsi  negligencesi  igm^- 
ranees,  consjHracies,  ooncealments,  regratiog9«  fiora* 
stallings,  maintenances,  ambideztries,  champertiflt,  £d* 
sities,  deceits,  contempts  and  other  ofibnces  whatso^ 
ever ;  and  also  fines  for  Ucenc^e  of  concords,  and  all 
amerciaments,  redemption^,  issuesi  imd  ptnaltifls  fiMT* 


or  Corfieitod,  Mietted  or  adjadgeil  witbiii  tho  town  aod  port  fli  l^bwr,* 
Hw  limbf  oiui  pradncti  of  tht  MiiM  lor  tho  Hme  being,  oikI  to  J«vy 
noAwe  the  Mine  by  tbenselvei  and  their  niiiiiton  ffooi  tiat  to  tfoH^ 
to  cQOf ert  the  Mine  to  the  use  ead  behool'  of  tbe  iiud  mayor  Im«  oni  Ihi 
limbe  aad  preeioeti  of  the  tame,  aad  their  iocceiaofiy  withoal  wmj 
thtfleof  to  be  tent  or  retamed  into  the  Eaoheqaer  of  hit  paaaoit 
or  bit  iMirt  or  tucoettoit,  aad  wlihoot  any  hindraiioe  of  hit  aaid 
hit  heirt  or  toccettort,  or  any  other  perwm  or  panoat 
tbo  taid  aMyor  Ice.  in  order  to  tbow  tiieir  right  to  the  aaid 
paaaitiat  aiKl  lorfeitaret,  finet  and  taait  of  nMoey,  and  the  othsr  fMh^ 
hfuthy  claimed,  toy,  that  the  town  and  port  of  Dtacr,  with  ill  ttsdb 
precioctt,  it  an  ancient  and  popnlout  town  and  port,  and  that  thn  k 
antt  of  the  taid  town  and  port,  and  the  liatbt  and  praainett  tiMnpf ^f| 
being  one  of  the  portt  of  oor  lofd  the  king,  called  the  Qnqne  Flor|i},'ii| 
tanet  past  have  had,  uted,  and  enjoyed  dit ert  libertieaf  priviiege^  csaftiaii^ 
francbiiet,  imroonitiet,  and  pre-emluencet,  at  well  by  reMon  9$  ditiiv 
chartert  and  lettert-palent,  at  by  leaton  of  divert  pretcriptioai  mid  obMbmI 
oted  and  eiercited  in  the  tatd  town  and  port*  and  the  iimbt  apd  piMiails 
thereof,  being  port  and  morn  her  of  the  five  portt,  cotpmonly  csttt4  Ihs 
Cinqoa  Ports,  in  the  countiet  of  KeiU  and  5ntMv*    And  slto  Isr  thn|  9t^ 
ward  ths  Feunh,  lUng  of  KngUnd,  by  hit  charter  bearing  dsis  si  Wmk 
mnfUr  the  S5th  day  of  Mvch,  jo  tlie  fifth  year  of  bit  rsigB«  and  InMr  «« 
nutted  by  writ  of  mlttioiot  under  the  great  seal  of  GtmI  JBrM*  im»  Mk   ^ 
ooiirt,  and  inrollcd  on  the  Reoienihrancer't  tide,  after  radthig  Sif,    IMl^ 
charter  wat  tet  out  at  len^;  itt  material  p%rtt  will  bo  fonod  m  Uli 

(a)  i!nre,Vol.IV.709. 
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tted  and  to  be  forfeited,  year,  day,  waete^  atrepe^  and       18S6. 
all  thiogt  vhksb  to  his  said  majesty  or  bis  bein  might      ^*^v^ 
ifipertaiii,  of  such  year,  day,  waste,  and  strepe  of  all     ^^  ^"^ 
lad  erery  the  barons  and  other  the  resiants  aforeaaid,  Msvor,  te.  of 
their  heirs  and  successors  wheresoever,  within  the  ports 
Mod  aemben  albreaaid   as    without,    in  whatsoever 
eoorti  of  his  said  majesty  and  his  heirs  the  same  ba- 
and  other  reaiwts  should  happen  to  be  adjudged 
make  aueb  fines  and  (0  be  amerced,  and  to  forfeit 
Bsjcb  iasueap  penalties,  year,  day,  waste,  strepe  and  fiir- 
Ssitares ;  which  fines,  redemptions,  amerciaments,  issues, 
iPtfwaltiCB,  year,  day,  waste,   strepe,  and    forfeitures 
■Hght  appertain  to  his  said  majesty  and  his  heirs,  if 
same  had  not  been  granted  to  the  aforesaid  barons 
good  men  and  their  successors,  so  that  the  said 
iyor   and  jurats,   and  bailiff  and  jurats,    and  also 
in  every  port  and  member  of  the  ports  and  mem- 
aforesaid,  as  is  aforesaid  chosen  by  tbemselv^  or 
ir  Bunisteni,  such  fines,  amerciaments,  redemptions, 
[,  penalties  and  forfeitures,  and  all  tilings  which 
hii  said  majesty,  his  heirs  and  successors,  might  ap» 
of  the  year,  day,  waste,  strepe  and  forfeitures 
^iMesaid,  might  levy,  perceive,  and  have  to  the  common 
profit  and  use  of  the  said  barons,  their  heirs  and  suc*- 
^^essors,  without  impediment  from  bis  said  majesty,  his 
Klein,  his  justices,  or  their  bailiffs,  or  his  ministeri 
.^hatioever."    They  then  stated,  that  Charles  2.  here- 
^fore  king  of  Englandy  by  his  charter  bearing  date  at 
^tximinster  the  23d  ^lay  of  December,  in  the  twentieth 
sear  of  his  reign,  and  transmitted  by  writ  of  mittimus 
nnder  the  great  seal  of  Great  Britain  into  this  court, 
*od  inrolled  on  their  Remembrancer's  side,  after  re* 
^ting  &c.    inter    alia  granted    as   follows :     '^  That 
the  mayor  &c.  and  their  successors,  might  have  and 
perceive,  and  should  have  and  perceive  to  their  proper 

v2 
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1835.       use  and  commodity  respectively^  all  and  angular  finai». 

^'^^^'^^      amerciaments,   redemptions,    issues,  forfeitures,   and 

V,  '^^     other  promises  whatsoever,  of  and  in  the  courts  aftitt- 

Mayor,  &G.  of  said  respectively  growing,  arising,  happening,  oriXNi- 

tingent;  and  all  and  singular  those  fines,  forfeitioes, 
redemptions,  amerciaments,  issues,  forfeitures  and  pco^ 
fits,  to  their  own  use  and  commodity  respectively*  from 
time  to  time,  by  their  ministers,  to  levy,  perceive,  seiM^ 
and  retain,  by  action  or  actions  of  debt,  or  such  otfaer 
suits,  actions,  means,  ways,  and  process  in  any  court  or 
courts  of  record  within  the  cinque  ports  or  andenl 
towns  aforesaid,  or  members  of  the  same  aforesaid,  or 
any  of  them,  to  be  had  and  prosecuted,  by  which  sudi 
fines  &c.  in  any  court  of  him  his  said  majesty,  his  heirs 
and  successors,  through  his  whole  kingdom  of  EHgltrnd, 
were  wont  to  or  might  be  levied,  perceived,  or  reco- 
vered without  impediment  of  him,  his  heirs  or  suceta 
sors,  or  any  of  his  ministers  whatsoever.*' 

The  attorney-general,  in  his  replication,  set  out  tiie 
recognizances  and  the  condition  for  Muirhead^s  i|p- 
pearance ;  and  then  averred,  that  Muirhead  did  not 
appear  in  pursuance  thereof,  and  that  the  recognih 
zances  thereupon  remained  and  were  in  full  force ;  that 
thereupon  Muirhead  and  his  sureties  became  and  wen 
indebted  to  the  king  in  the  sum  of  300/.  &c.,  wu^lriM 
together  the  sum  of  600/.  which  had  been  estreated 
and  was  owing  to  the  crown  by  virtue  of  the  reoogoi* 
zances. 

General  demurrer  and  joinder. 

*  ■    J 

Jervis  for  the  defendants.   The  question  is,  wliellMr 
recognizances  entered  into  before  a  justice  of  p^oe 
for  the  town  and  port  of  Dover,  conditioned  for,  jdlfl^ 
appearance  of  a  party  to  answer  an  indictmeqt:fbr.ji. 
misdemeanor  to  be  preferred  at  the  sessions  ther^f.aod 
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1835.  A^^iBg  Reniger  yr.Fogossa{a),  in  the  Exchequer  Chum 
^^v^  ber,  said,  it  was  held  that  the  grant  was  good;  and  ^ 
TiMKf  vo  1^^  iIj^  beginning  the  king  knew  not  what  issnes  or  aflner 
MaycN*,  te.  of  ciaments  would  be  afterwards  forfeited ;  but  becawM 
jjomi,  ^ten  they  were  forfeited  they  might  be  eertainly  knovi 
(and  so  there  is  a  means  to  know  the  certainty  of  then' 
the  grant  was  adjudged  good.  However,  the  gratt 
of  "  forfeitures"  will  support  the  claim  of  the  corpois 
tion.  For  that  word  means  something  more  than  iIm 
goods  and  chattels  of  felons,  those  having  been  ahreadg 
granted  to  the  corporation  by  the  charter  £dw.  4t»  m 
''goods  waived;"  and  Cowell  in  his  Interpreter  tfajpi 
"  Foffeiture,  forisfactura,  cometh  of  the  French  wow 
farfaict,  id  est,  tcelus;  but  in  our  language  aignifi^ 
rather  the  effect  of  transgressing  a  penal  law  than  tin 
transgression  itself,  as  forfeiture  of  escheats,  25  EdmA 
c.  2.  Stat  de  proditionibus.  Now  goods  forfeited  m 
goods  confiscate  differ,  see  Staunf&rtT^  Pleas  «/tii 
Croum,  fol.  186.,  where  those  seem  forfeited  thai  hn 
a  knowa  owner  having  committed  any  thing'  whtidb; 
he  hath  lost  his  goods ;  and  those  canjkcate  4lwit  a^ 
disavowed  by  an  offender  as  not  his  own  and  ckdnti 
by  any  other;  but  we  may  rather  say,  that  ferfeittfra  i 
more  general,  and  confiscation  more  particular,  to  sod 
as  forfeit  only  to  the  king*s  exchequer.  Read  lb 
whole  chapter,  Ub.  3.  c.  24,  Full  forfeiture,  plena  fio 
risfactura,  otherwise  called  plena  vita,  is  forfeiture  c 
life  and  member,  and  all  else  that  a  maB  katl 
Manwood,  cap.  9.  The  canonists  use  also  this  wok 
Forisfacturag  sunt  pecuniariaB  pccnsB  delioquentiiliBi 
Ducange  has  the  following  passage  under  thia  (itfa 
*^  Forirfactura,  mulcta  vel  emenda  ob  forisfactUFa'ac 
delictum,  amende  des  forfaitures;  apud  Fraissert,  TdL 
c.  116.  Leges  JEdwardi  Confessoris,  c.36.  Inveniai 
plegiosy  tales  qui  possunt  reddere  forisfacturam ;  id  ci 

(a)  Plowden,  12  a ;  and  see  Rex  ▼.  Wendman,  Cro.  J«c.  iS« 
Strait  and  Bagge'i  caae,  K.  B.  1  Leonardos  K.  249. 
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men  (a)  wmam  nki,  poaginf  diHrafcionari.    Forisfiu^tonii       ISSfi. 
eod^M    ligwifiritny  litens  PhiHppi  Fr.  R^ifl,  anno 
100^  iatar  aicc«  Marten,  torn.  i.  col«  18S4.    Emendam 
vma,  ten  finrafiieliinBi  qnam  petebamcia  oceaaione  ho-  ^^J!^^'  ^ 
wmg^  bmctanas  'pest  dimdeni  nobia  non  impensi-^eidem 
(CSonrili  tSamnamm)  itanamua."      Casfpeniier,   in    hia 
aiifplcBent  to  Duamge,  aaya,  ^'  Forfaitura^  mulcta  vel 
simU  db  ibriaiactaia."  Lit.  Ricardi  Regb  AngL 
&    Ori&ia/.  lUg.  Frme.  p.  817.    ''  Probibemna 
m»  afiqpna  eoa  iode  diaturbet  super  faff aituram  de- 
cern libramaa  TyranJ*    Johnson  explaina  the  word  for- 
fntaire,  aa  the  ''  thfaig  forfinted — a  mukt — a  fine." 
That  the  term  **  finfeited"  is  properly  applied  to,  and 
iodMka  fiofrfeated  recognizances^  appears  from  the  le- 
ffdatife  cxpoditioii  of  22  &  S8  Car.  ».  c.  22.,  and  the 
pttanble  of  8  Gto.  4.  c.46.    The  met  22  &  23  Car.  2. 
il  JBtitnleJ   ^  An  act  for  the  better  and  more  certain 
mofeijF  of  finea  and  Ibrfiritures  due  to  his  majesty." 
ThoDgfa  the  preamUe  only  mentions  finesj  issues,  amer- 
and    other   forfeitures,  without    specifying 
the  act  must  intend  to  include  them, 
fcr  they  are  specifically  mentioned  in  sections  5  and  9. 
8o  in  section  10  they  are  incfaided  in  the  general  word 
^  farfinturea."    Again,  the  court  will  construe  these 
ffcsiitAS  in  faTour  of  the  grantees,  the  grants  being 
expressed  as  made  "  of  the  king's  special  grace,  certain 
bowledge,  and  mere  motion.''    And  there  is  no  pre- 
tence for  saying,  that  the  king  was  deceived  in  his 
gimt    The  case  of  Alton  Woods  (Jb)  thus  explains  the 
tiWfe  terms.    *'  Thb  grant  is  made  de  grati&  speciali 
(vUeh  implies  bounty),  and  ex  cert&  scientift  (which 
kj^orit  sdetiee  and  knowledge),  and  ex  mero  motn 
(vbA  ttanifeaCa  that  it  was  not  made  upon  the  sug^ 

(•)  Capifis  ciltsurtio  rfre  pretium  quo  vita  ciijosqoe  apud  Anglo  Saxoner 
pf^wio  ttatu,  ordioe,  et  conditione,  censcbatur. — Lrxtc.  Sax, 
(»)  1  Rep.  51.  b. 
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1835.       gestion  or  suit  of  the  party);  but  all  these  are  not  of 
^any  effect  or  operation  if  the  king  be  deceived.**— 
Again :   (a) ''  As  to  the  rule  put  by  Starkey  that  the 
Mayor,  &c.  of  king's  pa,t^nts  shall  be  t^ken  in  such  sense  and  to  such 

intent  as  that  they  shall  be  good,  and  as  to  the  aaid 
rule  likewise  taken  that  the  king's  patent  ex  cert&  sd- 
enti&  et  mero  motu  shall  be  taken  as  strong  against  the 
king  as  if  a  common  person  had  made  the  grant,  it  was 
answered,  that  there  is  another  rule  in  law,  that  when 
the  king  is  deceived  in  his  grant  the  grant  is  void*  and 
that  the  king's  letters-patent  shall  be  construed  **  ae* 
cundum  intentionem  domini  regis,  et  non  in  decep* 
tionem  domini  regis/'  as  Brian  saith,  1  H.  7.  13  a. 
So  the  last  exposition  is  to  make  all  these  rules  agree 
together^  and  therefore  both  the  said  rules  put  by  the 
other  party  are  true,  with  this  limitation,  viz.  unless 
the  k^ig  be  deceived ."  In  the  Earl  of  Rutland^ b  case  (i) 
the  rvile  for  construing  the  king's  grants  is  thus  stated; 
'^  His  grant  ought  to  be  construed  secundum  inten- 
tionem regis,  et  non  in  deceptionem  regis ;  and  when  a 
literal  and  strict  construction  is  able  to  make  his  grant 
void,  it  sounds  in  deceit  of  the  king,  and  is  a  great . 

I  '       •      ■ 

indignity  to  him,  propter   apices  juris   to  make  his 
charter^  under  the  gre^t-seal,  of  things  which  he  may    . 
lawfully  grant,  void  and  of  none  effect ;  quia  apices 
juris  non  sunt  jura." 

Wightman  control.  The  crown  does  not  deny  the 
correctness  of  the  definitions  of  the  word  '^  forfeiture/* 
or  of  the  *  general  positions  of  law  set  up  by  the  de* 
fendaiitk'.  But  the  fallacy  consists  in  not  adverting 
sufficiently  to  the  terms  of  the  instrument  called  a 
recognizance.  Can  it,  though  purposely  set  out  in  the  ' 
replication,  be  improperly  said  to  be  dLforfeiture^  when 
its  condition  has  not  been  complied  with  ?    It  is  sub- 

(a)  1  Rep.  46,  q«  (6)  8  Rep.  56,  b. 


IN  THB  Fifth  Year  of  WILLIAM  IV.  289 

mitted  that  a  recognizance  is  the  acknowledgment  of  a       1836. 
debt  due  to  tbe  king,  defeasible  on  the  occurrence  of     ^-^v^/ 
.«*««>.,  ™.  *.  .pp»«™»  of  *e  p«,  to    ^-J^™ 
ooirt,  pnrsaant  to  the  condition.  Thus,  it  resembles  a  Mayor,  &c.  of 
Dond;  and  the  argument  for  the  defendants  will  ex- 
tend to  this,  diat  if  a  custom-house  bond  to  the  crown, 
defeasible  in  a  certain  event,  e.  g.  a  bond  for  exporta- 
tion &c^  is  made  within  the  cinque  ports  by  a  resiant 
Aerein,it  would,  when  broken,  pass  to  the  corporation 
mder  these  charters,  as  the  recognizance  creates  an 
amediate  debt  or  duty  in  the  first  instance.     It  is 
bconect  to  say  Aat  it  becomes  forfeited  (a),  the  true 
snd  accurate  description  being  that  its  condition  has 
sot  been  performed.    The  defence  to  a  recognizance, 
if  pot  in  suit,  would  be  by  plea  that  the  party  duly 
sppeared  accorduig  to  the  condition.    If,  as  CoweU 
aafi,  a  fotfleiture  is  the  effect  of  transgressing  a  penal 
hv,  the  dourt  will  hold  that  the  crown  used  it  in  that 
feiiae,'kl[id  not  in  order  to  grant  away  its  property  in 
defeaabk'  instruments  whose  conditions  had  not  been 
perfi)niied,and  which  are  in  nature  of  statutes  staple(&). 
Doobtfbl  expressions  in  grants  by  the  crown  are  con- 
itnied  in  fatour  of  the  king.    Thus,  in  Rex  v.  Sutton  (c), 
tgrmtof  die  goods  of  felons  was  held  not  to  pass  the 
goods  of  a  felo  de  se;  nor  is  there  a  forfeiture  here 
anniig  in  any  court;  for  though  by  the  non-appearance 
of  tbe  party  there  is  no  judgment  on  it,  tbe  recogni-* 
noce  becomes,  as  it  were,  absolute,  till  it  is  put  in 
ioit    Suppose  the  condition  had  been  for  paying  the 
pvoiecator  so  much  money  at  the  castle  of  Dover,  the 
^^eitst  in  fuch  an  instrument  would,  according  to  the 

^«}  Alto tUs  see  £n  ▼.  Thomptant  anU,  Vol.  III.  53*  £z  parte  Pellowi 
l>«kfl.  B.  111.  Bex  w.  Uawldnt,  MaclelL  &  Y.  27. 

m  Gen.  Dig.  tit  Staikie  Stmpk,  (C.) 

(c)  1  Stand.  369.  5.  C.  1  Sid.  430 ;  1  Ventrii,  32 ',  S  Reb.  636.  533  ^ 
«»fllAbr.l9iC.pLf. 


^UBiieni  arawn  irvm  vue  use  oi  uie  woras  " 
recognizaBces,"  in  the  statutes  22  &98  Car*  : 
4jre&*  4.  does  not  apply;  for  those  are  pceiue  di 
tiuniy  Tiz.  forfeitures  for  ofiencesj  and  not 
zances,  which  create  a  debt  or  duty,  viz.  that  tl 
shall  do  a  certain  act  within  the  cinque  pc 
cannot  be  forfeited^  but  may  or  may  not  be  pc 
\_Parke  B.  The  defendants  cannot  claim  un 
words  '^  penalties  forfeited*'  in  the  charter  of 
for  those  are  such  as  only  the  barons  should 
to  be  adjudged  to  make.] 

Jervis  replied. 

Cur,  cuh 

Parke  B.  now  deHvered  the  judgment  of  d 
— After  stating  the  pleadings  the  learned  ba 
ceeded  ;*^The  only  question  arising  on  these  p 
is^  whether  the  recognizance,  which  was  in 
parlance  forfeited  by  the  non-appearance 
Muirhead  at  the  sessions,  was  comprised  wi 
grant  of  the  crown  by  the  charter  of  Edw,  4^o 
to  the  cinque  ports  of  Dover;  and  we  are  of 
that  it  was  not. 

Both  the  charters  are  stated  to  be  of  the 
abundant  special  grace,  certain  knowledge,  m 
motion  of  the  king;**  but  whatever  the  predi 
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of  which  are  to  be  found  in  The  Caae  of  Minea  in        183& 

PlewdeUf  337,  in  which  case  the  word  *^  mines"  wiUi 

yd  not  to  pass  a  royal  mine;  and  in  Dyer,  200,  where 

the  grant  of  the  advowson  was  decided  not  to  cotkvey      ^Sqvem 

tlie  present  avoidance;  and  in  the  case  of  The  KtMff  v. 

Capper  (a)  it  was  laid  down  that  the  words  ex  mero 

nota  and  cert&  scienti^  do  not  reduce  a  royal  grant  to 

the  lame  standard  of  construction  as  the  grant  of  a 

lobjecty  and  bring  it  within  the  principle  that  it  is  to  be 

Uken  strongly  against  the  grantor.     Upon  referring 

to  the  charters  in  question^  we  cannot  find  any  words 

ipt  and  proper  to  convey  the  king's  interest  in  recog- 

DBSDces  of  this  kind,  nor  indeed  any  which  induce  us 

to  think  that  they  were  intended  to  be  granted ;  cer- 

timiy  none  which,  in  the  ordinary  mode  of  construing 

royal  grants,  could  have  that  effect. 

These  recognizances  are  nothing  more  than  debts  of 
record  to  the  crown,  with  a  defeasance  in  a  particular 
event;   and  on  the  happening  of  that  event,  they 
become  absolute  debts.     The  words  in  the  charter 
of  Edw*  4.  relied  upon  by  the  claimants  as  conveying 
inch  debts   are  "  all  amerciaments,  issues,   and  pe- 
nalties forfeited ;"  but  the  context  clearly  shows^  that 
only  such  penalties  are  meant  to  be  granted  as  are 
imposed  by  a  judgment  of  some  court;  for  the  words 
tre, "  in  whatsoever  courts  of  his  said  majesty  and  his 
heirs  the  same  barons  and  resiants  should  happen  to 
be  adjudged  to  make  such  fines,  and  to  be  amerced  and 
forfeit  such  issues,  penalties,   &c.;"   but  there  is  no 
judgment  of  any  court  by   which  a  recognizance  is 
odjudged  to  be  forfeited.      Indeed  little  reliance  was 
placed  on  this  charter  by  the  learned  counsel  for  the 
dahnants. 

The  other  charter  is  that  of  Charles  the  Second, 
vhich  is  a  charter  of  confirmation  and  grant  of  new 
to  the  cinque  ports.     It  establishes  a  court 

(a)  5  Pri,  J60. 
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1885.  of  record  in  each  cinque  port,  and  grants  fines,  amer* 
ciamentSj  redemptions,  issues,  forfeitures,  and  otber 
profits  whatsoever,  of  and  in  those  courts,  growing, 

vovn  ^rifidng,  happening,  or  contingent.  It  then  appoints 
corporate  justices  of  the  peace,  and  justices  to  hear  and 
determine  all  felonies,  &c.;  and  those  delinquents,  and 
every  of  them,  for  their  crimes,  by  fines,  ransoms,  amer* 
ciaments,  forfeitures,  and  otherwise,  according  to  laWj 
to  chastise  and  punish.  It  then  appoints  corporate 
justices  of  gaol-delivery,  and  grants  to  each  corpora* 
tion  all  and  aU  manner  of  fines,  issues,  redemptions, 
amerciaments,  forfeitures,  and  profits  whatsoever  be* 
fore  the  aforesaid  justices  (that  is,  the  justices  of  the 
-peace,  oyer  and  terminer,  and  gaol-delivery),  from  time 
to  time  for  ever  thereafter  to  be  assessed,  forfeited, 
adjudged,  growing,  happening,  or  arising.  It  is  con« 
tended  that  the  recognizance  in  question  is  comprised 
under  the  term  "  forfeiture"  in  the  latter  charter ;  but 
the  proper  signification  of  that  term,  as  appears  fironi 
the  citations  in  the  argument  from  CowelVs  Interpreter^ 
and  Ducange,  is  "  a  mulct  or  fine,  a  pimishment  for  an 
offence ;"  and  it  is  quite  clear  that  it  is  used  in  that ; 
sense  in  the  immediately  preceding  part  of  the  charter,^ 
where  the  justices  are  empowered  to  punish  delinquent 
by  fines,  ransoms,  amerciament,  anA  forfeitures. 
term  ''forfeit"  is  indeed  ordinarily  applied  to  the 
nalty  of  a  bond  with  a  condition,  or  to  an  estate  hekbj 
on  condition;  but  the  penalty  of  the  bond  when  it  ii 
forfeited,  or  the  estate  itself,  is  never  termed  a 
feiture,  even  in  common  parlance :  and  it  is  therefonrs 
impossible  to  suppose  that  a  recognizance,  with  a 
dition  broken,  could  be  intended  to  be  described 
such  a  term  in  a  legal  instrument. 

It  is  very  true  that  in  the  stat.  S2&^  Car.  Z.  c. 
the  term  "  forfeiture"  is  used  in  the  title  of  the  act 
h  general  term ;  and  the  act  itself,  after 
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fioesj  post  fines,  is&uesj  amerciamentSj  forfeited  recog-       1885. 
niiaDoes,  sum  and  sums  of  money  paid  and  to  be  paid 
in  lieu  or  satufaction  of  them,  speaks  of  all  other  for^ 
feiiwres;  but  there  the  context  clearly  explains  the  Mwr,atc.  of 
meuiiog  of  the  term  ^*  forfeitures."     In  the  present 
ose  the  context  afibrds  no  such  aid ;  and  in  its  proper 
Kne,  especially  in  a  grant  from  the  crown,  we  are  of 
opidon  that  it  does  not  apply  to  a  debt  of  record  ren- 
dered indefeasible  by  non-compliance  with  the  con- 
dition.    Our  judgment  must  therefore   be   for  the 
Ciown* 


a 


IN  THE  EXCHEQUER  OF  PLEAS. 

Davi£L  against  Philipps  and  Dayies  Esqrs. 

J^BESPASS.    First  count,  for  assaulting  the  plain-  Xwo  mans* 
tiff  compelling  him  to  go  along  streets   &c,,  and  ^^^  convict- 

■**....  eda  part? 

^prisoning  him  in  the  house  of  correction  for  the  under  7  &  8 
^Winty  of  Carmarthen,  and  detaining  him  there  for     oi^r  ^*<?^* 

.  s*  «4*  tor    un~ 

uiree  days,  and  for  causing  him  to  be  kept  to  hard  lawfully  and 
liionr  during  such  imprisonment.    Second  count,  for  damaSne'^ 
&  same  imprisonment  for  three  days.    Plea :    not  quantity  of 
jolty  (a).     At  the  trial  before  Chimey  B.  at  the  last  adjudged  bim 
fiiDir  assizes  for  Carmarthenshire,  it  appeared  that  an  ^^  P^^  ^^'' 

^  *^*  as  a  reatonor 

hie  compensa- 

'^  and  also  6f.  6d.  for  costs;  the  lOf.  to  be  paid  to  an  overseer  of  the  poor  of  the 

Mtigliy  to  be  by  him  applied  according  to  sect.  33  of  tbe  ad  (^D^T^  the  owner  of  the 

'^Mies  iiaTifift  been  examined  in  proof  of  the  offence);  and  the  6t,  6d,  costs  to  be 

Md  to  2>.  T.    Tbe  conviction  proceeded  to  order,  that  in  default  of  immediate 

^^nMsit  tbe  plaintiff  was  '^  to  be  imprisoned  for  one  calendar  month,  unless  the  said 

^^■tiiB  shoald  be  sooner  paid.''  The  commitment  stated  the  offence  to  be  an  unlawful 

^^BfiaiJ  OB  land  in  the  occupation  of  D.  T.,  and  cutting  down  and  carrying  away  a 

S^u^nuty  of  rushes,  for  which  be  had  been  ordered  to  pay  lOi.  '^penalty"  and 

yilcied  the  gaoler  to  detain  him  ibr  *'  the  space  of  one  month,  or  until  he  should 

delivered  bv  the  doe  order  of  law .'^    Held,  that  the  commitment  was  sufficiently 

bj  the  conviction  to  be  within  the  protection  of  7  &  8  Geo,  4.  c.  30.  s.  39. 

(•)  See  3  &  4  Wm.  4.  c.  4t.  s.  1.  ilii«f.  Vol.  IV.  670. 
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.lfiS5.       liet  had  pasted  in  1830  for  inclosing  all  the  common  mid 
waate  lands  in  the  parishes  of  Kidwelly^  St, 


9.  and  Pembrty,  in  that  county,  including  a  marsh  called 

mI^^j^^t    iVrry  J&rsA,  in  that  county.     The  plaintiff  hanng  cut 


rushes  on  that  marsh  on  28th  December  18329  was 
-vioted  by  the  defendants,  as  justices  of  the  peace  fiir 
tiie  county,  on  7  8c  8  Geo.  4.  c  30.  s.  ^.^  which 
^  that  if  any  person  shall  wilfully  or  maliciously 
«ny  damagCt  injury,  or  spoil,  to  or  upon  any  real  cr 
personal  property  whatsoever,  either  of  a  public  or 
private  nature,  for  which  no  remedy  or  punishment  is 
thereinbefore  provided,  every  such  person,  being  con- 
victed thereof  before  a  justice  of  the  peace,  shall  forfeit 
and  pay  such  sum  of  money  as  shall  appear  to  the 
justice  to  be  a  reasonable  compensatioa  for  the  damage, 
injury,  or  spoil  so  committed,  not  exceeding  the  sum  of 
5/.;  which  sum  of  money  shall,  in  the  case  of  private 
property,  be  paid  to  the  party  aggrieved,  except  wfaa0  ^ 
such  party  shall  have  been  examined  in  proof  of  tkft 
offence :  and  in  that  case,  and  in  the  case  of  proper^ 
of  a  public  nature,  or  wherein  any  public  right  is  ooli- 
cerned,  the  money  shall  be  applied  in  such  manner  9f 
every  penalty  imposed  by  a  justice  of  the  peace  unde 
this  act  is  hereinafter  directed  to  be  applied:  and 
such  sum  of  money,  together  with  costs  (if  ordered 
shall  not  be  paid  either  immediately  after   the  or 
viction,  or  within  such  period  as  the  justice  shall  at  \ 
time  of  conviction  appoint,  the  justice  may  commit 
oflfender  to  the  common  gaol  or  house  of  correct 
there  to  be  imprisoned  only,  or  to  be  imprisoned 
kept  to  hard  labour,  as  the  justice  shall  think  fit 
any  term  not  exceeding  two  calendar  months,  u 
such  sum  and  costs  be  sooner  paid :  Provided  alt 
that  nothing  herein  contained  shall  extend  to  aiq 
where  the  party  trespassing  acted  under  a  fai 
reasonable  supposition  that  he  had  a  right  to  i 


Daviei. 


IN  TBB  Fifth  Year  op  WILLIAM  TV.  295 

act  Goiiipl«iiied  of,  nor  to  any  trespass,  not  being  wilfol       J8S5. 

sod  Halidous,  committed  in  hunting,  fishing,  or  in  the 

punoit  of  game,  but  that  erery  such  trespass  shall  be 

pniiiiable  in  the  same  manner  as  before  the  passing  of  J^]^^^^ 

this  act"    The  defendants  relied  on  a  conviction  in 

tke  following  form : — 

"Be  it  remembered,  that  on  the  19th  day  of  January t 
k  the  year  of  our  Lord  1838,  at  Carmarthen  in  the  said 
county,  Daniel  Daniel  is  convicted  before  us  Jokn 
George  Philippe  and  David  Daviee  esqs.,  two  of  his 
Ai^jesty's  justices  of  the  peace  for  the  sa^d  county  of 
€Jmwarth€n,  tor  diat  he  the  said  D*  Daniel,  on  the 
SlADecember  18S&, at  the  parish  of  St,  Ighmael,  ip  the 
of  Carmarthen  aforesaid,  a  certain  quantity  of 
to  wit,  three  cart-loads  of  rushes  of  David 
r,  then  and  there  being,  unlawfidly  and  mali- 
***TOosly  did  damage  and  iiyure,  cut  and  carry,  against 
finrm  of  the  statute  in  that  case  made  and  provided^ 
h  the  said  J.  G.  Philippe  and  D.  Daviee,  the  jus- 
of  the  peace  aforesaid,  do  therefore  adjudge  th^ 
D.  Daniel,  for  his  said  oflbnce,  to  forfeit  and  pay 
sum  of  lOts.  as  a  reasonable  compensation  for  the 
and  injury  so  committed  by  the  said  £>•  Daniel 
aforesaid,  and  also  to  pay  the  sum  of  6$,  6d.  for 
and  in  default  of  immediate  payment  of  the  said 
I,  to  be  imprisoned  in  the  house  of  correction  of  the 
Mid  county,  and  there  kept  to  hard  labour  for  the  space 
of  one  calendar  month,  unless  the  said  sums  shall  be 
•ooner  paid :  And  we  the  said  justices  do  direct  that 
At  said  sum  of  10s.  shall  be  paid  to  W.  Andrews  of  the 
Mod  parish  of  /.,  being  one  of  the  overseers  of  the 
|inr  of  the  said  parish  in  which  the  said  offence  was 
ttnodtted,  to  be  applied  by  him  according  to  the 
bwiions  of  the  statute  in  that  case  made  and  pro^ 
^(D.  Jhamas,  the  owner  of  the  said  rushes^  having 
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18S5.       been  examined 

*'-^^'^^      we  order  tbkt 

^T'     paid  to  Ai  ilAi  bl''4<lU{ii:''GtVlWi^  »""•*'' 

Pmtim         The  warrant  of  commitment  ^W;  k"&e  %1 
and  Another. 

form: — 

''thise  ii^\!66ohiiMk  you  tii^  saic^ms)^^ 

'qiiiuititV-orru*ilke^,  it  wlil):^  o#ehc^'^^'m'i9?1 
M'>^;'iiti&  m'  ili4"8y 'iif^i;  <i».'  'cositi'aii 

are  1ie^%  i^(iire»'ti>'V^i^e'\^e^k<Ua''i).  iM 


or  un 


XJnc^er  this  c^bmitbient  Ifae  plitniiff 'iv^^l/^ 
prison  on  Idtli  JTanuaryi^;  where'  K^'^^A 
the  si  St.  He  was  then  discharged, '  tijSiin  WS  '^ 
of  the  10s.  and  costs.  The  p'laintitf  ie[\&l'\  ^ 
variance  between 'the  coilTiclion  arid  ilie  c8mmi 
but  the  learned  Jndgk  tiiodgHt  '{iiHireSi%j  j^t". 
7  &  8  0«i).'4.  c.  99.  wtt'ch'erikais;  'Wrft  ^di  Wl 
conmntment  shall  lie  held  i^oid  by  riiks<^n  tiP'Sny ' 
therein,  provided  it  be  Ihereni  anejsed  that' tft¥ 
has  been  convicted,  and  there  U  a  ^od' ifad  ViU 
viction  to  sustain  tlie  same ;'  and  aft^r  thfe'pUS&ti 
refused  to  be  nonsmted,  directed  the  jxhy 
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defendants  a  verdict  accordingly.    In  Easter  term  last  1835. 

£  V.  WilUamt,  for  the  plaintiff,  obtained  a  rule  to  ^■^'^v^^^ 

ahor  cause  why  the  verdict  should  not  be  set  aside  ^^ 

and  a  new  trial  had.  Pdilipps 

fiud  Another. 

CkiiUm  and  J.  Evans  showed  cause  in  last  term. 
^The  plaintiff  contends  that  though  the  conviction  may  be 
fwdj  the  warrant  of  commitment  is  bad,  and  is  not  sup- 
ported by  itj  for  that  the  conviction  described  an  offence 
dBflferent  from  that  which  is  attempted  to  be  technically 
described  in  the  commitment.     The  commitment,  how- 
ever, is  sustained  by  the  conviction  which  was  proved, 
ftr  it  substantially  describes  the  offence  for  which  the 
jUntiff  was  connoted;   and  were  it  otherwise,  the 
muhnoe  is  cnred  by  7  &  8  Geo.  4.  c.  30.  s.  39.,  which 
was  expressly  framed  to  protect  magistrates  from  ac- 
tions against  them  founded  on  errors  merely  technical. 
lor  this  commitment  alleges  that  the  party  has  been 
eonricted ;  and  there  is  a  good  and  valid  conviction  to 
nstain  it     Then  if  the  commitment  must  still  strictly 
pmie  the  conviction,  that  clause  would  be  nugatory,  for 
Aere  would  be  no  defects  to  be  cured  by  it.     [Lord 
hpdhunt  C.  B.    Whether  the  offence  mentioned  in 
die  conviction  and  that  mentioned  in  the  commitment 
were  diffisrent  or  the  same,  was  a  question  of  fact.] 
That  question  was  never  left  to  the  jury ;   and  had 
die  oiGmces  been  distinct,  the  plaintiff  should  have 
dwwn  them  to  be  so  by  evidence,  which  should  have 
heoi  left  to  the  jury;  but  in  the  absence  of  such  cvi- 
8enoe  the  commitment  must  be  presumed  to  have  pro- 
ceeded on  the  conviction,  both  being  grounded  on  one 
nd  the  same  offence.    The  next  objection  to  the  com- 
vfanent  is,  that  the  offender  is  alleged  to  have  been 
vleicd  to  pay  the  sum  of  10«.  penalty y  whereas  the 
ttBfidion  awarded  the  sum  of  XQs.  as  a  reasonable 
^pensation,  pursuant  to  the  terms  of  the  statute. 

^01.  V.  X 
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ISSfi.       But  the  merely  calling  this  sum  a  penalty  will  not  allar 
the  nature  of  the  payment,  nor  can  it  be  doabted  thai 
it  refers  to  the  sum  which  in  the  convictkm  is  styled  a 
J^a'J!!^^    reasonable  compensation.    The  payment,  in  fact, 
resembled  a  penalty  than  a  compensation,  for  it 
given  to  the  poor  of  the  parish.    Lastly,  it  waa  ofageeted 
that  the  commitment  varies  from  the  conviction  in  tibf 
statement  of  the  judgment,  the  conviction  bwig  thai 
the  offender,  in  default  of  payment,  shall  be  impriaooed 
in  the  house  of  correction  for  one  calendar  mondiy  «|» 
less  the  said  sums  shall  be  sooner  paid;  while  the  lattlf 
directs  the  gaoler  to  keep  him  in  custody  for  the  spaM. 
of  one  calendar  month,  or  until  he  shall  be  diacbaigdl 
by  the  due  order  of  law.    In  fact,  the  offen4«t  wap 
discharged  according  to  the  provisions  of  the  atatnti 
upon  payment  of  the  10^.    Nor  does  the  oommitmept 
vary  in  substance  from  them,  for  had  it  only  stated  th|i 
conviction,  and  then  simply  directed  the  gaoler  to  kmijf 
the  plaintiff  in  custody,  until  discharged  by  due  eom^^ 
of  law,  it  would  have  contained  no  variance  fioBn  tba, 
conviction.    The  addition  of  time  does  not  alter  ity  Sdf, 
the  act  itself  directs,  that  under  particular  circiimitsncw> ' 
the  offender  may  be  detained  for  the  space  qi  Oiif  /  t 
month ;  now  the  commitment  does  not  direct  him  |9  ||||.- 
imprisoned  for  one  month,  at  all  events,  but  ^'  lor  OM 
calendar  month,  or  until  he  be  thence  delivered  by  A^' 
due  order  of  law  :*'  that  being,  that  on  payment  of  titt' 
money,  he  shall  be  delivered  before  the  expinUiQii  a([   ' 
the  month.    The  legal  condition  is  therefore  innpUe^ 
contained  in  the  commitment.  However,  supposing  it  If; 
be  a  variance,  it  is  cured  by  7  &  8  Geo.  4.  c.  30.  9*  99^ 


JS»  V.  Williams  and  James  in  support  of  the 
The  question  is  important,  for,  as  the  clause  relied  a|| 
by  the  defendants  as  curing  the  defect  in  the  conuail* 
ment  occurs  not  only  in  the  act  before  the  courl  bot 
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ia  the  9  Geg.  4.  c.  3Lj  (Lor4  Lansdow)ie$  Act^)  and  \%S5. 
in  (be  9  (?e0.  4.  c.  69.j  (th^  Game  Apt,)  it  is  very  ma-  ^-rv-^ 
tenal  that  its  operatioa  should  be  distinctly  understood.  ^^^'^^ 
fjiid  wimt  f^  t^fi  4^fect4  in  the  commitment  I  The  Philtpps 
cnqiDul  \am}u^\r^  no  sucfi  pff^nce  as  that  thei:^  de- 
iqil^^  for  (he  ^t  dpes  no(;  (ioo^r  po  ^  ju&tice  th^ 
pgrM^f  fiWmtiPg  lk!9^W  ft^r  ''^nlawf^^y  trespassing" 
oRm  IwAb  th€(  PWR^^y  n^  anptji^r^.  but  poly  gives  him 
irod.Wtfyff  wbor^iiA  W^VVijl  "  wiJIfvily  or  vmlidQusly 
mxB^.WQH  d«ioag«»  ipiury^  ^r  ^ppjV .  to,  pr  uppn  auy 
TCil  <lr..|HPCTrm»l  l^per^y.  Th(^ . comiqitpent  merely 
liMfil^  Wii  tr^ipfm  to  xeal.  pjiog^tyj  the  cuttjpg  and 
ciiryiiig.Mrayiof,the  rusb^Pt  being,  the  ^ggravflktion  of 
tliittmpiW*  But.  th^  offence  d^scribpd  in. the  con,- 
vt6$a  entirely  di&rsi  not  only  in  tb|9  nature  of  the 
oftnof^  wjuch  is  laid  aa ,  a  malicious  damage,  but  ia 
tkil  of  tbe  property  isgur^di  which  is  described  a^ 
P^ooPtl  'piDfuerty  only,  %u.  tlicee  cart  Ip^  of  rushes* 
vidlMt  any  jce&rence  to  an  injury  tp  real  property. 
Hur  I)m  stotuftaj  by  oftentipning  both  real  and  perr 
iQO»l  piKpsrty^ : iniiflt  be  uod^rsiop^,  tp.i^ecoguL^e.the 
dNtinctiM.  b«few^Q  the; ,  two  )iLind»  oC  propertyj  an4  a^ 
mfonr^tit'po  be  alleged  tovhicl)  in  partiici^l^^r  tl^p 
diiiag#,Araa  4we«  The  offpnpe  described  in  ^he  pon,- 
nitio»  belongy  toipne  of  the  two  4i8tinct  classes  pf  of- 
fanea  di9Cribfid  in  the  atatutesi  the  commitment  tp  the 
oiher^  Now*  unless  7  &  8  Geo.  4p  c.  30.  s«  39.^  cures 
^  vaiiaDoe*  it  must  be  &tal;  for  in  Rogers  v.  J  ones  {^a) 
d>eCoi(ift  aaidj  ^*  the  commitment  and  the  conviction  do 
vt  o(miiMt'fbew»ly«»Jl>geth^r  .  A:in»igistrat^  panqpt 
1^(6%  a  commitmeBt  for  one  offence  by  a  conviction 
h  another  and  a  different  offence."  The  variance  al- 
Ued.tD  in  that  inatanc^  was  less  material  than  in  this 
^*K«    [Gvmcy  B*    Therci  the  coi^viction  proceeded 

.(•)  3B^&  C,409^  5  D.  &  R.  268,  S,  C. 

x2 
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1835.  upon  one  statute,  and  the  commitment  upon  anofhei 
Ooff*i  ease  (a)  was  stronger  dian  tbetimaent*}  '/I 
Wiekei  v.  Clntterbuok{b)  it  said  by  P^Aei  Jjnlf.lM 
Philipps  the  magistrate  is  to  get  rid  of  a  bad  uiiliiMlinentiil 
referring  to  a  previous  conviction.  il»  ttait^ipisibiqpfi 
might  have  succeeded  if  iildiad  Aowdlthikt^dttAtai 
mitment  pursued  the  Mnviotionliaid|iiit^iU«Mniclii 
wfts  good,  'which  for  thd  prdsMt'i^i^paBeilJirillaHtaB 
to  Have  been  the  ^^fase;  BtiCi  theun— ■iiiiiiifllB  .on- 
gnound  totaDy  dMbreme  fnim  'tfaatidnvgodjBKlllilDMM 
victioh,  ttnd  hdMraAvI'Vo  know  thatf  Aere^1ta»qi(Hltii 
informations  agabisd  «he-ptfvty?t.:Be8iiUfa^  dw^coiriid 
ment  does  not  state  anyingredientvof  tite  oflESmvjI^dl 
scribed  in  the  act,  tior  any  offence  wiAin  thd^smmiiM 
jurisdiction  of  the  magistHMtt/end  itr>is-no^eu|i|^4 
us  merely  to  'believe  >  thartt  it^  vefarfi'  to<  the  icoiMcliMpbll 
matter  which  bught  t^  btt  donsidesed  m  i^txio&i/Sk  ^ 
thing  het^  shows  thailltbeiconviotionilanAcoaBBtei 
were  not;  in  reaHty'fiifi<iio»diiietentitdreDqno'>:{lflr 
Lf/ndhurst  C.  B.  '  TlOit^mBB  al  ^estidn»ib^{iael|  I 

should  have  been  *patl»>tbdJuTyvtfinieattl;foib«de In 
insisted  upon;  '  Bat>it>iii|evcltr  iras  pMkpi^ei  tbafestt 
was  more  tHan  one'cohviotioBUi  TFhrcom&dtabnt 
fers  to  a  conviction,  anul  itimustiberjiresiinsd^hiilittf 
ference  was  tiie* Me  in  question.    AUbnofiB.  /Tlf 
jection  would  arpply  it  'etcory  xlasd  of  m  lirariliacei}^ 
act  is  intended  to  otrretdchideal  eitforo  andniBslitf 
not  substantial  variahces  in  tbeir  hateirb  hmaiayf 
The  next  objedtlon  Jfi^/that  while  the  dbniTuitiMKl 
reasonable  ddiMpensatton^  Obei'cxnMaitnldntiiiiib; 
nalty.    The  act  ihtendedv  to  give  die  fkngiatiM 
cretion  ki  td  th^  snk  to  be^aMbyitheMbiddlp 
penalty  for  the  act  Ibb  had  knninittedf  tdbtiaaaTefei 
cdmpensaltioh'to^thepartyaggrieved^yitkcbiiBti 

,    ■  •\t:n\  i"  I.    It'  i.'i.m  niji    .      (!  I         -i,rj(>"k  gjf 
(a)  3  M.  &  S.  tOS.  (h)  t  Bing.  483. 
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^Air  as*  no  sneh  -disoredon  i$  required  to  tlie  ioflicting       ISS5: 

^  fB^akyj  ibie  t#o  ftaymente  are  quite  diBtiact  in  their      ^^^v^^ 

xasliife'iifadlftlieckiariotioo  tod  commitmeiit  contain  dif>      Daniel 

'atal  judgmeDtli  ialposiBg^  difl^nt  payments.     [Lord     Puilipps 

IJ'R     We  must  consider  the  conviction  to  ^^  Another. 

at  the  time,  and  the  commitment  to 

Smelitellafkirwards  framed  aod  intended  to  pursue  it  in 

iiThefnm— ■iinoHt  reffars  to  the  conviction.  The 

nths  cbimBtioa  given  by  the  statute  (a)  uses  the 

^woidt^frpeMky/^  Auiy  ['« ot  I  adjud«[e  the  said  A.  O* 

MiA  offifenceTfto  forfeit  aid  pay  {here  state  tie 

impotedt  if^^tata  tk$  penalty,  and  also 

^4f  'iim  mjvfydonsy  ojs  the  case  may  A^)/'] 

la-are  uaed  indisGriminately.     [Alderson 

!fieiiL>S4b  directs  timl  where,  as  in  this  case,  the 

aggtiefsd  k  ienniiined.  in  proof  of  the  offencoj 

rv  AAich"appeavB  »to  the  justice  to  be  a  rea* 

oonpebAiitiimiQr  the  damage,  &c.  so  committed, 

»'-iip);licd*'inHiKh  maaner  48  evory  penalty  im? 

lyfekjortiee  Undevthis  act  ia  hereinafter  (s.  32) 

I- lb  ke  applied,  m«  by  paying  ;it  to  some  parish 

:4iiBMtu»  df  the  oounty-rate.  •  The  form  of 

fglven  by  the<  bet  «aUs  it  a  penalty  generally, 

Abpgik  1 8.  JI4  oalb  it  compeneationt  when  paid  to  the 

paHf  grieredv]  In  ord«r  to  make  the  commitment  good, 

itdhoirid  appeacr  on  the  face  of  it  that  the  magistrates 

their  discretion.     [Parke  B.  That  must 

vLaaily,  the  commitment  is  for  a  month 

celain,  while  the  coMviction  is  for  a  month,  unless  in 

th;  meumtUm  the  money  be  paid*    Now,  though  the 

pikr  sdenaedl  tfie  offimder  before  the  expiration  of  the 

L      Mik,  it  was  at  Usown  peril,  for  the  only  legal  mode 

^    ^  ypiOaaB%  nd  (tf  such  an  imprisonment  would  have  been 

f\    VjVitbeas  corpus.    The  commitment  resembles  pro- 


(•)  7  4c  8  Gw*  4,  c.  dO.  8.  37. 
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ces's  of '«x<ictiUdri ;  tib'^ftiA  ex^(^tih'MYibr*f 


a  man  under  a  commitment  HWllflP^fflb^lV'tii'ktW 
^oA^(iM4ilie'^  ti^V)h^^o'to'«d;  «^'ilft^HHird«V^ 
up  A  le^al  cbriV!ctf6h  %r  Hb^^'SaMe'Wmf^il 
M  Us'natif^iMift'thM'fof  Whn«h  fft^  HA^siNMlM 
place,  so  as  tb'afelfklKT'^  hita  '6(  iAV<M  Mk^H 
'gAeUiiii^.  ■  l^ppos^"ii  'Mih  f6  "hh  iMi 'd^iimlii^ 
hftM^jibottr  Jbr"kn  «fltefrt^-«o  ^c»"tlHi'W*'«« 
attach  uMtt  ^UYtishnAetit,'  cMiu  nve' jiistrce  toKM1 
ffbii'  i^^iASt  'Hith  b^tiiifMMg  ft'  fal!^  mMt^tAN 
fileb  «f  ttir^rtbf  idfebftwy !  -[-boM  C^iMM^fli 
ihtist  ue  'ttRten '  tnat  Hie  TOii^ittSoix  yrtn  plWvMuMj 
Ifi  ^nlt^^thplafion  ^lif  liMT'itrii^btevkf  f  ly  '^^rct^edeA  HM 

mltrterttlYtel1'''*l'h^'''^<^'W  tft'^''aW*t'fc^*K"<^ 
1$tJ  -A''^a'"iM'  4HM"^iWkv«tiMt'  lWl4biffe-« 

tain  Ad  d6Mhi%t!n«Ht:: '  !<Wfr  9^  ^Af^  littiifc  '^'S&dl^ 
oUffejf^  from  tiite  TOiivi6tTOrt  111  trite  nittfrc  cirre  4n 
the  MtAi^  of  tb^^dnfiKy  M^^i^sM^imtf^^e^tfe^sMlt 
of  not  ^aj^^  tHe'  t)^tyi^ri4  tAflf  tl^i^M* 'M^ 
being '  dii^fe'^'  a^h^t  Hh^  ^ami  i^f^MIMK  "''  M 

niMMaf  to  thte  MibsfArtyjfe'of  tbef  VMAttmenl?'    *^ 

<'    -  *    i  •  i.ni'    n.j   t<'...    i'  ...  .,.   .  ' ^f^gf  ^^LjMJ M 

This  was  an  ^siiq^  pf.trespf&f  apfj^iffjjijl  i.HipnH¥ 

(a)  See  Massey  t.  Johnson,  13  East,  67 ;  Groj^  t.  Coo/csom  und  Cu 
East,  IS;  l{«x  T.  Barker,  1  East,  189  ;  StlM  i.  TffOi,  7  fiast,  593 
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9gum»t  Ihft  defewbnts,  two  jottiGet  of  the  peace  for  the       1885* 
9mot]fotCiwmardken.  Tberewaeapleaof  Chegeneiml 
ime.    On  the  trial,  before  my  brother  Gmmey^  at  the 
hit  jpriqg  aMieSy  a  verdict  was  found  for  the  defend- 
Mtip  by  diitcripn  of  the  learned  judge,  the  plaintiff  not 

A  nde  aiai  havang  been  obtained  to  set  aaide  this 
mdioty  cnnae  waa  ahown,  and  the  case  folly  argued 
kfoee  m^  Ijoad,  LgmtUkmrsi,  and  my  brothen  Aidermm 
and  Gmrmejf  and  myself,  in  the  kit  term. 

The  fiKta  of  die  caae  weie  these.    The  plaintiff  was 

Wfielwl  before  tiK  defendants,  on  the  19th  Jamumrf 

1833^  under  the  7  &  8  Geo.  4.  e.  SO.  s.  S4.,  and  ordered 

U  fuf  the  anm  of  lOi •  and  costs ;  and  on  the  refusal 

If  kam  tD  do  ao,  he  was  conunitted  to  prison  by  a  war- 

irfiMsniiCaiiJil,  directed  to  the  constables  of  the 

rf  Sc  Mmad  and  keeper  of  the  house  of  cor- 

ttctkm  aft  Canmarthen,  under  the  hands  and  seals  of 

Aa  too  dMnsdaaCs^  the  material  part  of  which  is  aa  fol- 

km%.     *  Tliaae  are  ta  command  you  the  said  conatar 

ilaa  iankwA.  to  convey  and  deliver  into  the  custody 

tf  &e  and  keeper  of  the  aaid  house  of  correction,  the 

Wdy  «f  A  Hamidt  &c.  charged  before  us  with  having 

Slat  Jacsiafcr  now  last  past,  unlawfully  tres- 

upon  fauMb,  tlie  property  of  the  Rev.  JS.  Ptcton, 

^tfaeoccnpatkinof  2>aeuf  Tftomos,  at  RoUen  Hill,  &a 

wUk  having  cut  down  and  carried  away  a  quantity 

iponi,  of  which  offisnce  the  said  J9. 
ia  convicted  before  us,  and  ordered  to  pay  the 
«f  lOi.  fm&lfy,  and  also  the  sum  of  6s.  6d.  costs, 
wUcb  the  said  JDanid  doth  refuse  to  pay ;  and 
Ike  aaid  keeper  are  hereby  required  to  receive  the 
and  D.  Darnel  into  yoar  custody  in  the  said  house  of 
and  Urn  there  safdy  to  keep  for  the  space 
month,  or  scn^iZ  he  he  ihetux  delivered 
^Aedmmdanflm." 
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f*  • 


tl^iifilkiW]bgf.ii|ji(mitop]ri'H«{Q;iio((de«meA  banm  -ktm-^ 


P^2|^^     <i6aia»liai9eotioitb  iitot<^ 'taken  Jtot it 


convibtigimilbelikiiietiitt  jondir  ^l^VcoiisltaiM^  an  »aibaw^ 
wUfaiagllieaMaiimltu'o&'TicftBvGetJil  oudOi^idieocUi^ti 
mage  must  be  wilfully  or  maliciously  oomlitteApviii* 
tl^eoddat*^  totbnsHlt  tbAtithditfe8pas8))ifaotigli}tiUttlr- 
fuV^!iwist<wUfotK^4paliaioud.?'i  iiiiiniiii>iii>'>  -hIj  jiiMJ  .«i> 

rfBacodi]|^\vft 'i^as^otajtalad^iilhat -Cfa^  i^i^ 
net  bQffaig%$h9^vo^xailkaemiiihv,ii^  wHMdrmm*^ 

iiynqi!  tORpetsibalvitlie  hdio^toiitortpftqiflBr^jlui  h  niitn&/.j 

(^lUrdiobgsotBoiDftlas^jISi^t  Aeucbmntttaientimiffbii) 
thfiiSKte-fngnBefit  lO^d  pemltyn  wMkili)e  /adtyodioAtlailq 
ofidmfritaiumril  intitecmvieticn  ims  foriithftiMM  lapn'i 
ment  of  a  sum  of  money,  by  way  of  campen8aiutfji£of\ii 

thMiW^^gb  oj  in'julm  o'lotjroiil    an  «rnoiir>0|,(io  OiiT 

void«TjM»aii8€^iiii9itojjfoi^iijiMBtlii^jorj.^M^  l^tihftiAitiA 
liXtaft4  •Jl}r<^«tdil6iirdari:ofiila«p<}rriBn4frtb^ 
rized  a  commitment  for  any  tifaie(|nakr«3K:eefliii0oMhnj> 
caimdotrrMOffitBd,  iMfc:alMlut6l^  babiBBloflai;ihe  iMtk 
or^eikth  lfer4|>aiAlandicostt^>ilB«»il(i(bsM^ 

hki^r^m^  kbese-^ilt^ctioitsv  Ahs/dcftnilanltfrfniniakcf 
relMl  opfvtii^38th  KleiQlioA  t^dt  tbtf  ^ame  JteAale^e  fli4|di 
8  mikfik'^tiiSfHyiif  MfaiolBs^it  UifenBfiled^iiiltBr  dfav'ti 
''  tlMM^ '/Rte^itolirimoiiflycMiii&aU  bei^Mibtdiftrmdnr^fi 
foviiiio6]bfi]mM^^>yxcoitigirAri  &ct»<«id^nQ  nwumaiin 
of  ^^Wtmlit  a|^>ftrhfl(dv.v<ddiby^vM5ta(Bf  tojniioih 
fictti^M9lmio9^'9i^ii^  bditbeMMiiiebU^Bedriithiifei^ 
pai^tt&i})Ml^«}fl«!Pn^iQtb49^9«ltth«rQub0jfib^8PoAi  »' 
valid  conviction  to  sustain  the  same" 

l*Iie  &s|  o^^  is  certainly  cut^,Dy^(i^^ 

clause  in .  tb^* .  ^(fMtnte ;  and  the  second  pughi  ^nt  .tip> 
prevailj  because  it  is  dear  that  the  conviction  is  for 


thrMH  nflhinr,  ithaiifch  imfcimifwhut  tdiffiwent >  Ian-       1835. 

m;  a  quantity  of  rushes ;  and  it  proocadsi<U|MMli  the 
msi(ilatiitettI)t]|tttfQi]iii>rbkb  du^i  JOOfteifsMii^is  Jj^'j^J^^ 
fcrtdytdttorttifa  laeipecfe  ihii  gcMdtb  cdiahirianvJwHft 
findlat  a£  AvaM(iua/M«a((b)M^]|ic^  hm^mhtvt 

thifcwifaititttattfUid^Mtvictipii  wleretiiw  offiMiccHi  iagBidit 

iMi]ittib^ifoitec|aiiapiM>tbdiei£Db  iiuKtUBd  objection^ 
mz.  that  the  conmdtmentis6ubiniintfayiAetiktoi^p^^ 
ii%.aoa3kn<£MUMettoAiixml|^iaa'a^e]ia^Jthe  aiim 
lunULbgr  thar0dBliifte,j(itbeffeirdwf|»rtyiiaggtifi!rod  is 
eiamined  iii/{0^:ifiqfljthe>x>ffi3tttd,'<dindiitluit  jqaaisoin 
d»4pHMtit»cilas^}i(frE)ii0  diiicfctaiiiiieiaKioni^ytbjbea^ 
plUliaibeibBy  jfltmAjr//  initftaefl^  bj<(AJijiiBt]oe{  <£'  ihe 
pcpq-anlaiUthai  r^wC ini JihsmoiAeB'  digaa(»d>  4a>  be 

The  objections  are  therefore  reduced  to  liMffoiirtli 

mliu^oMlMhud^  ^iftniilfti  odmiuhKDl  Jsrfbr  d  montii 

iMoAyi  MMKteasotbiAiiftiiliit0<^theiriaea)^ 

aorfifcr  dMt9tiliii^an1eMnihbt>8idi  19^^        hk 

uMo^^Ibo'BOoiiBnpaidu  ynji  lot  hcjiK^iiiuiiuj  • 
&«ad^ail|plutd0d  ^iatutMicdufe  cfliCMMmlttlient 
0BglitbtoqbenoeBt8i&^ij|ldkted4^«5!>ttin4lkii-^  Askt>tiie 
filfitagg^lbuiknitkfihyB^  Ykm  hA  may 

Rgkm slllBt^:Mtoty#iA£Mj  Grmib^'ii^^ikm{b)\-  tod 
if  iiiit  lal^iit  iMDlnonVf  ai  grioufaiL  (dr  'dSscharging  tlkie 
ptMyinhvtiiBebirdffttaptijii  toi&  iapdA'aotidnkyf  fal^e  in^ 
priMnB0M9n<Kmi«ia>V J'lSWHfl^^    ^tfMtMry  -  to^  the- 

weatitttm^iOk^^^Aniim^  thri  i^ta^i^dit'^toiliMl^rient 
11  MMrl^^ircMR^dnfilM)  tto^cMls'^^ty  fai^  bd  ddi- 

(•)  SB.  k Ct.  409 ;  fty A^-  ^^»  ^*  <^-    ^^^  ^f  ^^^'  ^  ^^ 


I  I  \ 
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.  l^fSS.      >«mdl^tll«dmonl«rofth6kw/areeqidTalnttodii 

-^^"^    ,f|WfifiofttiOO  whkk  rite  ttitate  requites,  and  wUd 

^S.'  ^     Olq^t  ttc>.  blPire,  bcien  ittUoduced,  tis.  unkn  the  bmmm; 

^^^ii^b^^  But  that  they  are  «)* eqain 

\lminpfysVfs$hjlh,(^^  andalaolqrA 

f|rt90rim<{  Qhmrdkwardmu  rf  Nmtkmptm*t  case(i] 

miA  VMf^t  ca8e(().    Go^'s  case(6>i8  no  authotfty  I 

the  contrary ;  for  there  was  no  uncertttlity  on  the  ihe 

<ff  the  comnitnient ;  the  adjodicatioA  iraa  redled  an 

irta  oovted^  and  the  Coart  conBtnied  die  oondnnoa  c 

Ae  wattant  with  leibieace  to  die  recital  in  die  wamc 

Haalf* 

There  b  no  dmdit  theiefoie  in  our  mindi  knk  d^ 
the  eonduilon  of  diie  imirant  of  'coan^fnent  fa  arran 
aad  lihe  eoavaitBient  imd,  unlesa  H  he  aided  by  the  J9t 
•eotion  ahe^  rafeited  to.  It  fa  eontended  by  di 
plaintiff  that  it  is  not,  because  that  section  haa  a 
r-Wfrnnbtam^  unlaM  two  eondidens  are  iwplind.  yMi 
Ar|i(t,.4ha|:  4t  ta  alh^ged  in  die  wawant  dma  the  pat^  i 
MmMMri  and  .aaoondty^  dbat  diefe  he  a  good  an 
m^  enHi^iclaM  tn  sustain  the  warrant  of  eewHiitwani 
andf  although  it  is  admitted  that  the  int  cundidiin  I 
pttoniisd>  it  is  insistsd  that  the  aeoend  fa  not.  An 
die  eaae  Appears  to  us  to  flesolw»  itaeif  into  the  ^fm 
Cfan,  whedtor  the  eonvietion  ia  this  case,  which  iann 
fathdy  ifood  and  mdkl  on  the  face  of  ic>  does  ssnAd 
die  nniianit  of  comnunMnt,  within  the  aseaning  of  A 
act  tOnifaapaitofthephhidffitfaconfeeJndedlftia 
dnesad;,  haonafle  it  is  biafatPd  dint  it  fa  ncotsamy  <la 
dm  oonviodony  in  oeder  te  sastsin  the  conmiaaMi 
ehenM  anthoms  dkat  irtprisnnnirnt  wUch  it  dfaUMi 
and.thfa  oan^iction  dons  not  Though  It  noay  net  1 
necessary  that  they  should  agree  in  every  partieida 

(«)  CMihMw ijuL        (6)  3 Silk. 551.        <c)aaL&&aas^ 


IN  THilfrttit  t'KAA  f)Y  vrtLiAAM  IV.  iwy 

HeMtcMded  that  an  i^tMM^tit  M  tlifc'i^^  is      'f^S. 

7m,  sntf  a  ^ftlinviett6ti  adjuA^g  litf1]ii]^MMittn^^lb)r  a  ^^^^ 
BNmth,  itoight  tmiift  tiife  6bmilliMfeAt  VlAid  Hir'aVMllAth. .  ^^^^ 
Ob  th«  oA«e  hand,  it  arks  «gfe#ft^  fblP  (ilWf'^llfeiMli^ts,  ^' 

iht  aB  thai  iMa  ehtas^  in  the  ^tftVate  i^aifeir  4;%At 
Am  bhduld  really  he  a  eohvictl6ir  >iMr  ^  idce^  it 
^OM  and  ^afid|  uid  atiluiyirizlii|^  'th^  'hn]^rfMMIVM!yit'e4in~ 
fbHwd  ?>C  ahd  thai  Ch^  waiMnt  IlKniM  be  lafefAeO  on 
Ihit  cotificdM ;  at  All  eVettt/  thalt  the  toitaMllMeAt  ihay 
teet}»MMiihy^eie<tilBdf  1ib««G*  < 

We  hare  felt  CDosiderable  doubt,  in  the  coursb  «f9lhe 
taf^uMul  and  en  aubse^j^M  eWmdlMitibn''  *  u^^m  this 
fMkm  s  iHit  ^ive  hliTe  cMAfe'to  'the  'eoAclcMiM  that?  the 
tfbffit  eC  «h«  SBtti  %ec(AM  i» ^  T^Hdef 'Ihll  dMiifHioil 
Vifid.  fl  ii  '^erfecd^  dew  thM  the  le^atii¥«  >HMint 
to  edTe  $&me  defeets  in  the^artant  by  tMi'  ^t^iiMlf '%  k 
Cl|BflR|^  ^kM'tliiiit^  iK  'MtiU$i'  ttt  alMMilKlll'^dattfU  Iffl^^tie- 
Mk  n  We^ajj^hiM'Ale  INiMlii'vAMiiClu  Mnk§t  beMMI  to 
A(«ennetM  i^Mflf,  M*  Ae  ^if(^t>^ttiiceH»llrii^that 

k  h  ^ettd  Md  ^M;    HenM;  it  ftHMMi'v  that  ^M^Hher 

iw  ^ilKy  to  be  %uMMd  by  lllite  warrtin^,  IWr  'Mb^lf  %h6 
^  la  act  HfliFpen  it^  tsali  knM^  frMa'tli^  wiMMirt  ^Mbne 
(if there %^ my defbel on  the  fk^eM'ii^  whffthe¥itta 
^Hd  at  met.  l%e«e  mnst  he  a  refh^d^  hcid  Kb  the 
eoariction :  and,  ih  thts  tespeM^  tfie  tAaiBKefa  ^[WMrfiaii 
■ten  Ine  ({uiiMal  nW^by  %hfen  tihe  ou€M9e'Md'^to4H8h- 
t  am  to  fse  tK>D0elel  fitoia  the  '^aftMt  'itdblH  '  W^ 
luel^  AMring  that  the  reaaM  iHly  the  fegMa^ 
«iatfe  tt  cfeMntlal  •»  ttlhe  ^enie  tt  «uiiiy  ileiM;  in 
tai  iBoiMntaMlit^  liist  it  alMnd  sMte'  that  the  pWty  ^as 
waiicucd,  fa  to  gi^  theflewhi6  ate  «o  fetct  tifM  br  be 
iftMl  by  tina  waaMnt^  netiee',  ihai  4he»i^  la  it  *(ion* 
^M0D)  cad  pat  tfaeon  upon  inqiniy  «fter  the  tenaa 
rfit 
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!iif>tl«ii»i'iaj'tD  be-KtafercDoeite  the  conriotioR^w 
tbirO'JBHXi'bo^'wliy  at^wDltoinanrotr-Ac  benoScMl 
efl^t  of  the  clause  in  queation,  by  bolding  thU  the  n- 
fierence  must  be  for  one  purpose  and  not  for  all  i 

bQintbpthiMl  -iufilAmii  UjltDtli'iiuliliments  most  be 
looked  at  by  all  parties  concerned  in  tbe  validity  of  the 
warrant,  wherever  there  is  antf  defect  in  it,  both  are  to 
be  read  together,  and  to  be  EeI3  explanatory  one  of  the 
other :  and  that,  upon  thus  reading  them,  the  convic- 
^jjiH^ft  t)WWP>»¥*went,  so  explained,  if;  is  sufli-, 
cient.  Takin^^tf^^^q.^g^e],  ioithis  cafie,the  convic- 
tion explains  the  untbiguous  words  at  tbe  end  of  tbe  com- 
RUtnicnt,  and  tliey  may,'on'flie  principle  of  tlie  decl£c|i 
in  '^off^s  case,  above  r^ferted  to,  be  construed,  by  aid 
of  tne^  conviction,  to  mean  that  the  plaintiff  is  to'  to 
imprisontfd  for  a  monthi  unless  the  money  be  in  "Sit 
Meantime  paiJ.  '  :      ■  ■  - 

'"Iff  is  uniiecesaarjt  for'.us  to'Uedde,  whether  Ifne  bi^ 
pHs'onnient  would  liave  b^n  jiistifl^,'  if  the  cOncltutttt 
of  ttic  \rarratit  bad  not  contaiiiid  ambiguous  i^bVAl' 
cap'atle  of  explanation  oy  tKe  context,  and  bfld  btien 
plainly  wrotig';  as  if  tlie'comiiiitment  had  been  for  t#tt- 
ihbhtns,  and  tttc  adjiidicJation  for  one,  unless  the  monc^ 
'  should  liave  bctn  first  pud:  though  looking  attEii} 
very  large  words  of  the  39(tt  section,  even  mcb  a'  (!»•' 
JiMttaaf-hflV^'beeit  intended  to  be  cured.  '  ' 

Va  tliQcefore  ^hink  that  the  39th  section  doea  cute 
AtfttHSsetlin'tbiscflse,  as  the  warrant  does  refer  to' a 
ODorietiont  4Bd  there '  ia  a  good  and  valid  conviction  on 
Hfhich'thd  Mftttiit  was  founded,  and  which  does,  vfaen 
botit •BO'rMid togethn,  tiutaut  tbe  warrant  evenintfas 
sense  attributed  to  that  word  by  the  plaintiff's  couni^ 
tlut'llitit  trntfaorisn  tbe  imprisonment  mentioned  in  tilt 
Tunuit.  We  £»1  satisfied  that  by  giving  this  conatnic- 
tion  to  this  clause,  we  are  acting  in  accordance  with  tlw 


.  •■■-   ;-.l.,.,ln r.ir,|flr.   /.I   „;h'.J...-. 

■i .;.    .       I  ..j-.ili     ■»  if'ntu  .Kicnii.'' 


Oa»  and  Otbm.  AAlgnritsi'Of  CUM^Mj  iHHOlnij^, 

^■'■^pyER  for  jjoods.  chattels^  and^'^x^uresy^^Jie  Atthetrial 

■;■;  "fintcOHOt  stated  t^f^ 'goods' to J^^iie'ban^riJ^^^^  by^E^iSiwof 

^^sppcart;  4f  the  ,time  of  his  bankruptcy,  with  a  confer-  a  bankrupt  to 

^0.41111^  the  deiendants  af^r  hi^  bankruptcy.,    Second,  andchsuX 

"B  ■■ill   the  property  in  his  assignees.     Fieas  ;  first,  tilat  ^'P^  p"rtiw 

_  ]■  1  1     .     'i  ■     .     claiming  under 

-^!^H*.CZ^pAi7wdul  Mot  become  bankrupt:  two,  pleas  uuon  apriorauipi- 

"^w-hich  nothini:.  Ij^r^ed,  ^ '  Fourtlf I'y,^  t*P  ■  M'^  whole  decU-  ^*„"i[n^Ji|''iU8    ' 

"^r^atioq)   tjiat  by  K  deed  or  assignment  dated  Slh  July  plaintift. 

Xa33,  ^v4»'*»'"  assigned  the  s'ooJs  to  tlu- iWcd- fij^Y. 

^koit):   and  that  before  the  bankruptcy  they  took  pos-  purinanceof 
■.  ^L-^'.',  ,■"■,■,',  ■  ■■         ■/■■■     notice  to  diM 

^CiMon  of  the  said  goods  and  chatteU;  so  conveyed  and  effect  from  tha 

^JSUned  tf>,  them,   and  by  virtue' thereof  thence  con- t^'f""'""'"- 

,    "■;      .".'      ■  ,  .  ,       .  ^tXi,  that  the 

'^naially  kept  and  retained  posi^ess^on  thereof,    llcplica-  pl&imifii  might 

4eBce,witlKiDtpK>ritigitBauM:Btioaith«^Aht('W*lghbt«)m(iq|iii(iTiiliditjrorfraud, 
To  B  docUialion  in  trover  by,  lfa«  aitignees  of  n  hnnkrupt  to/acorer  damBcei  for 
^o^dA^'lMdfiittn«^alli|td'toUei^'UMH'«M»*i'i^wthb^^ 
«f  UtbMknptcii,.  vid  tB,l|^^  OfM  (ipce  ^niwarta^  tV:*^  46ft(«ifl#».  thaT  pleaded 
vbal  belbra  the  Mnkrupccr  the  bankrupt  assigned  the  gai>ds  to  itietD  by  ceed,  who 
MbnArWiArapfct  (oU'piiMrian  ofthMqdl  Jtlil|ft  aildlUtmM  luch  poiiesMon 


SIO  CASES  IK  HILARY  TERM 

188fr>  Uqi^  thi^  Ih^defeod^ntis  did  not  take  po^n^s^ion  qf  tb« 
'^!^^^^  fiwdP'tofor^  y^Q  bankruptcyi  The  trifd  took  {iliMa  ba- 
and  <M«i«  fcgKQ  fS$frmUi  ^  M  (be  lA«t  J^ncashiro  44Mes«  Witb- 
Bvl&m  '  °*^  WRftating  'tbe  f^cts  before  reported,  otU^^  p*  186.  it 
and^iAtiocAetv  wilLbf9)^w%M9nt  tp  state  the  foj^wing.  The  plaintiflb 
h^  gim»\th«  d#fiBfflAwt4  QQ^ice  to  piroduce  the  deed  of 
as^gfpipnli.toiytheinjby  the  l^ankrupt,  It  was  produced 
at  ^  teialj^E^^  ^f^T^  i^bjectig^  made,  th/^  learned  baron 
de^ed  that UfibQ^Mibe  read  on  behalf  of  the  plain- 
ti^,  fwitbput  puttjtf^^hem  tp  proye  its  execution  by  the 
at4f|st|pgj^]^s&^  Jt  ^Isp  app/e^ced  that  on  8th  Jamjar ji 
l^jS^V/befpn^  the  defendants  had  taken  possession  under 
tb^  a^sig^D^ent  to  tbem,  DcUghisht  a  creditor  of  Ctap^  , 
Aajfff^fKppli^d  to  biro  for  payment  of  a  debt.  Clapham  pai^ 
hiifi  a,  fifouBtry  bank  note  on  account,  paying,  that  if  his 
assigi9^^^di4  not  approve  of  it,  DcUgleUh  must  return  it« 
Tin} JWy  fpufid  .^b  at  this  payment  was  made  without  praa- 
suiDf^  .and  with  ifitent  to  prefer  Dalgleish  to  the  othas 
erif^gfs^,]^':^^  jba^noad  baro»  h#ld,  that  that  p^meut 
^M  J¥><r  JW  ^  f\f,  baffkruptcy,  in  which  tb^  court  afkar* 
wag^jf/opn^va^a  ^d.4,  y^dict  was  fpund  Cor  the  fihuiH 
ti«!jfiKtlft»^-Jl*ft,3«^,.*e  ,ya|up9f  tha  gop^s  af^l 
cli»tJfIft.wy*?«i)e.Qf,tbe.p*^i»»(«^^ 

ifKIWfl¥fft}^,^/f^9^^f'^  term  ^t,  moyed  for  11  |i;iiW 
to,f(^^  .910^80  w)iy  tbf^e  should  not  be  a  nev  tria^  ok. 
^hyJk^  ju^Sffle^t  should  ppt  be  entered  for  tfap  ^^ 
fef^ff^)»  j^p,  obstante  veredicto,  or  why  the  judgoMpt 
sl^jiji^  not  ]pe  ar^^te4.  First,  tbe  deed  9^  asaigpunoi||; 
wf  s  j^qt^  pv^d^C^,  without  regular  proof  of  il^ ^zeqh 
^9Pi^y  the  f^t/sMing  witness ;  for  though  the  defendanti 
prfi^^d  ^b^  de^fl  and  (^laimed  an  interest  und^  i%^  i| 
is  not,  therefore,  as  in  the  ordinary  case,  admissible,  for 
the  plaintiffs  disputed  its  validity.  The  decbions  on  tbia 

(a)  A«  to  tbe  Utter,  see  Mte,  139. 


SIS  CASES  IN  HILARY  TERM 

18S5*       stood  that  rc^e  tp  he^ .  ,tbat  a  party  cUimiog  an  intereit 
^^^^^     "94?^?  f  4(?ec^,  afl^  PFo^pcipg  it  on  notice  to.  do  lo^ 


and  p^    aflSr^R  f%^  e^^cM^c^  :  fllfar^  ihe  ..diefen^ts,  who 
BuRDiM      ^^^»^h^  gfl»Q4?  7ii»d^r,l%;  wig^^  iti 

t^^^^ripl, .|fi  qo^w^u/BiKi?.  pf.  }ia¥ii?g.,|)eoo  pn^ouily 
haf^4^  PYfsr,^tp  fiipif  by  Jj^e  plaioti^  it  inigtit  bavo 

a4n||it  tlwiUcltflif  ex^utipn*].  t  ftut  the.plwBtiflii  miOk- 
out  claiming  any  benefit  under  the  deedf:,80iU£^  for  iti 

pr^^OflP  \^^0J^(^tPi^nyf^\i4f^t(^  \^^mmi^  of^fimd 
inAe,cir<niWf#n?€^,u;^eii;^^  Ai 

it  l!^^8  i)p^\iel^  fih^.ikv  as^ignniQM;  was  i»t9»Ma^fi 
bffljk^p^y^,it  op^payfc<?d  U^,pas?,  ,tbe  pwpiferty  ui  tbe 
goods  to  the  defendants.  For  the  plea  th^A  tbfigr'took 
possession  of  the  goods  before  the  bankruptcy,  was  not 

diqffOYed  Ji^.  fi^t»3mvt  tQiP49/Bi(iM:<»  thavfidi  Jbr 
nttofj^,  ^rtiqli.yr^S ccm^iid<Ml.1^.th6ipUwtifl^  t^fbean 

act  9(^^f^r^p$py.a^  jtjiat <4^  i  (for  tbongb  ;tbat  fiaymHil 
was  ^0^14  to  Ifp.  lYpluntfuy^  ilt  4id.  nor  idHNltifute  «n 
of  l?artivptpy;WiitWn:ft<f/^^^^  ^8.'  vTbat 

tioQi^nacjt^i  il^i^t  tf ;fP J«  frader  shall  faaj^e^  Ar.ctiase  to  Im 
nu^»  ,9iX\yfi{wdul^ ,  grmi;  or  <oonvttyanee.  of  totiy  of  liii 
lapd^i  tenem^^s,,  jjooda  pv  cbattQli^  kfe  akall  he  deemed 
to  Jbaye  qouppiitt^d  m  actpf  i>an1|vuptey»  >  Tbdt  aeetieii, 
by  pfnitt^g  in  tbp  l^t^qpart  the  ward  \^  money,**  mJpaA 
had  i)>f»w  Ipie^e,  in^erte^i  ^bo  ws  tbe  intentiod  of  tbe  le» 
gi8|a|tijMr8>thafcpAyinent.oCiAoney  to  a  <tfeditori abboU  not 
be  ^Xi  ac|;jpf  b^lin4ptc3%  \JPArke  B.  The  fraadulMt 
deliveiyfpf  a  .Utl  of  icxohange  baa  ^leenheWiMdriff  Oil 
sectapn|,<CVmmJl|giy#  j3a4E^y^£).]  Thbtwasa^^bhifaT 
wifbiii  th^  act^  which  money  is  feiot.  iiBStfvm  vi  iVMMi(e) 


(ft)  t  B.  ^  Add.  145.  (6)  6  Bing.  363. 

(0  9  BiQg.  US;  aee  a.  82|of  6  Gao.  4.  c.  16. 
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*^«eflis  an  authority  that  the  payment  of  a  debt  to  a        1835. 
^snwfitor  by  wny  of  preference  is  ridt  aii  kit  df  Bdilki-       ^"^T^ 
-^^ptey,  thcidgh  die  fraudtil^t  grUni  6t  cdiitejktitik''^    and^&tben 
.       orebftttebW  TMMIy/jud^ehtbui^l'b^^ilid^a         .??•  .n 
"hr  tfad  ddbndiints'oii?! ih^fofafth  plea,  W  ^he  fiHitUiSffs'  aii? Another. 
ire  tikien  M  ImBrtiaterfal'Issue;  ^hibh'learbs'W^odd^ 
to  thef  actiod  dn  the  plea ;  t6t  if  th4  hknktixj^t^^ 
flungninent  00 thl^'defendants  was  gobd\  it ^Biiiii'lYih' 
jpiopferty,  iind'  at  iJraa  immaterial  Whether*  they  tbbk 
^pNiiacnioii  or  noc* 

iiattly,  Aie  judgmeiit  mtifat  be  amese^,  ibr  the*  ^M^  * 
cotid  not  be  entitled  to  it  hh  an  mmitfterikl  isMJiel* 
it  Biatetiai,  the   verdict  wiis  agkih's't  tUe" 
A^rde  having  been  granted  on  evety'pfii/i/t ' 

7.  JMIoei,  Blaeiimme  and  WtgUnian  rii6wed  dxMel' 
the  paytatentto  Xtei^ffaitA  ii^s  a/fViiidbt^^  pt^ 
VfMl  therefort  «h  aet  of  baffknipti;jrllBh>i»  iV' 
ittfUMiadthata  t^anbfefofgoodglh  sattsfflfctidh' 


Y 


idebt^  which  ia  tnade  vohihtiirily' Afid  itiiysorrt^*' 
*^I<oii  of 'bankruj^ey,  itf^art  ^tet  bf  ba^Itrdptcy' uftdi^ft' 
*'*«t  S  of  6  aeo.'4hf  c.16.1  and  thoogh  not  occnilrjtlg  moW" 
^^  tvo  auMiths  beibre  a  comraission  ii^sM^;  i!(  tidt' ' 

by  iaection  8K    There  ifr  ho'  dlflfemic^  in ' 
between  that  case  and  the  preftetit ;  Vwt  ihe/ 
^^^ery  to  Dmigleish  of  a  country  note,  pi^yaMe'Vm'de^^ 
^>Uiid,  aMmihites  thiscase  tothat  of  a  billiof  eisichali^* 
Vi  Cmmmiiig  t>  Bailey,  whdre  lindal  C.J:  snd,<'lh-*^^ 
dcei  it  wbuU'  be  a  very  narrow  construction  of  thd  n^V 
U>  VuiU  that  a  banked,  whose  «os^  valuable  pfopetfy  '• 
tAcaooDtists  of  IhUs  and  notes,  could  -  not  eomMit  fail  ' 
Id  of  bankruptcy  by  a  fraudulent  transfer  of  them;" 
'^  A.  Park  J.  added,    *^  under   all  the   bankrupt 
*^^^"^  goods  and  chattels  have  been  held  to  include 


Vnt    w 
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18S5.       biUflof  exchange;  and  seeing  dial  t  krirge  portiaB < 
^^^v^^      the  property  of  bankrupts  mutt  consist  of  sadi  JriHtj 

ahd^Othen    ^^'^^^f  i^  would  be  absurd  to  hold  the  ctmlbtBTf7'y^ 
V.  learned  judge  cited  Hombhwer  v.  Pftmd{t$)  ai^ij 

and  Wer.  V^^^J  *«  P^int.]    A  note  is  not  money,  but  A  chM 
But  trover  would  lie  for  money,  if  ideaitifted.  >  Thall  i 
in  trover  the  assignees  could  have  recorered  the  tauil 
handed  over,  the  fraudulent  parting  wiAi  it>oonsliliAl 
an  act  of  bankruptcy.    Seeondly^  the  ijsne.twheal 
the  plaintiff  on  the  fourth  plea  is  material,  foMhoipa 
session,  as  averred  in  the  plea^  was  se^  Tiie^deebfali 
in  one  count  alleged  the  possessien  to  .havb  heoni 
the  bankrupt,  while  the  defendants  in  their  plea^amlr^ 
that  they  were  in  possession.    That  iraa  a  ditiet  4 
verse;   for  supposing  the  bankrupt  to  hkYB  beCB* 
possession  as  reputed  owner,  that  seems  inconsisle 
with  the  plea,  that  the  defendants  were  fai  fMMbiic 
before  the  bankruptcy.     [Parke  B.  May  D*t  M 
have  been  in  possession,  the  bankrupt  hikving  dV 
indicia  of  ownership  about  him^  and  the  defimdbi 
not?    Is  the  averment  that  the  plaintiffs  wer6  inf 
session  necessarily  inconsistent  with  the  jtosaesaiof 
the  bankrupt  ?     His  apparent  ownership  of  the  b 
&c.  by  residing  there,  may  have  been  also  the  pf 
sion  of  the  defendants  Us  between  them  find 
That  would  be  the  possession  of  the  bankrupt, 
defendants  must  show  that  he  had  that  possesat 
that  the  plaintiffs  had  it  not.    [Parke  B.  Tiuit 
the  word  possession  means  ''  exclusive'*  posf 
It  is  in  that  sense  only  that  it  is  used  in  the  pi 
The  plea,  by  not  traversing  the  possession  o 
signees  after  the  bankruptcy,  amounts  to  t' 
that  long  before  the  bankruptcy  an  assign 
made  to  the  defendants.     [Parke  B.  The  f 

(a)  2  B.  &  Aid.  3S7. 
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^ve  hten  bid  on  demnrrer,  as  amounting  to  the  gene-       1835. 
Ill  issne,  and  not  directly  denying  the  plaintiff's  pro-        7^^"^^ 
petty.     Bot  is  it  not  good  now?]     It  is  equally  bad    and  Ochefs 
aiaoe  the  verdict^  if  it  does  not  exclude  the  plaintiff's      bubdiss 
>%kt  of  action.    To  do  that,  it  was  necessary  to  aver  and  Another. 
the  Multerial  het  of  possession  by  the  defendants,  as 
WttD  mm  the  conveyanee  to  them.    Had  an  assignment 
faooi  made  to  tiie  doCendants  before  the  bankruptcy, 
HiU  ifpoaession  waa  not  taken  under  it,  they  would  be 
cntidad  to  reeorer.    {Parte  B.  If  it  was  absolutely 
iMnweyd  oiA  of  the  bankmpti  it  must  be  taken  to  vest 
IB  the  dafendanta  tiU  the  contrary  is  shown,  as  the 
jlmm  is  not  damuned  to*    Suppose  possession  by  the 
liaoknipt  not  to  hare  been  found,  the  assignees  have 
■a  cliin%  ankss  the  goods  were  in  the  possession,  order 
disposition  of  the  bankrupt ;  and  it  is  not  ineon- 
with  that  plea  that  the  property  should  be  in 
defendalitSi  and  tfae  possession  in  the  bankrupt.] 
llaieia  poaieiaam  can  be  concurrent  in  two  persons, 
«ach  having  a  power  of  disposition,  the  issue  was  ma- 
terial The  utmost  that  can  be  granted  is  a  repleader, 
if  die  issue  is  immaterial. 

Cresswettf  Ingham  and  W.  H.  Watstm  supported 
tfae  mie.     No  averment  that  the  defendants  were  pos- 
lessed  of  the  goods  was  requisite.     By  section  72  as- 
signees take  what  has  been  in  the  bankrupt's  possession 
is  reputed  owner.    They  must  establish  their  property 
in  die  goods,  and  their  right  to  the  possession  of  them. 
la  this  instance  the  bankrupt  had  disposed  of  them  by 
deed,  so  as  to  vest  the  property  in  the  defendants  long 
before  the  Imnkruptcy.    Their  taking  possession  is 
nnsterial,  as  the  property  was  shown  to  be  vested  in 
dttB,  and  nothing  appears  in  the  way  of  reconveyance 
fcy  which  it  was  revested  in  the  bankrupt.    This  re- 
iBumng  in  possession  after  assigning  to  the  defendants 

y2 


316  CASES  IN  HILARY  TERM 

I.      <l  I    I. I. II    II      i-       i.     ,    f     M    I.    I    Jill         , 

1835.       is  not  inconsistent  with  tlieir  interest ;  Khgtbitrf  v. 

'  ""■    agiiifim miu^.'"'  '"■  "'  '  ■'">"""•>  ■•■■■■'•• 

"lfrtb«8iltlJjVistoiipi^m,e.ill^oA(i.>"''  !"  ''"'" 
{llii^iit  all)  gniiiiluj^ni  lo'l  ,/i-3L''ii'   K^^^-'^^H  «iii  lo  iij^ij- 

iil^ofitBiS<*ifc«»>>l>s!4fei(IH,"'«'iiWf'lnW^,'S; 

tHtt);«iafer<>iiaK)ltsi(h>ii'U<ii  ^oiditiUohhi^iWii 
sttipwibijiiiitoutii!.  i>m'amm'Fmi'^  mesnni 

tl»i!i»i|i'fnllfci'iofi'(M<itlii^;Vi(J«tMiiH^  fJbl'iimy 

a'diUlliFiissieiteV,  WttttlSSf^itt^i'inie'me't 
ed«iillll»r  tMiitftsitliti  W^ tte<aMfgil8r''lS4oi)iy  ^iXa«ji 
<yr  iWMii'Tl^ifeim'iBefiKJWMa'iUi'M^tW'ilii: 
lli^M'iilillJt  ^et  Vi'i^efiMefWjli/IMiiii^iif'eilt 
Al»iftlliitJ'MVi()l)S«l!iie'v»8fcito."  "■'  ■'•"'■  1"  '"""  •■"" 

llli     r.-lOJUJIlIi   Wilis      nil     lot    ,(l'jnilljli[ll    IlliJ.    rliilll    ^iit 

"Atieft  tWu  ^in^riiitie/mmtiif{niiiiiti/i!6m}vm 

leliM>W«lti  ^HintlM'toMiliiid  oli'jiU^b jHf  m&iiji  (^S? 
.]ii9iti/_ii']  ifliiiiayj^ 

l(J)'-ll«*»<»-'j'-ii1  ""  ■■"1"'  "i"!"  «'"  "'"•'?  ■""' 
.(ih»iSitlaiMiit;i»A.\niMiMa''iS'»hff,^BAiiatl,ma\i 
ilFjig-^W"  "CWS-iiSHH^  r\#l»'*  HBIW-iSlfti'g'sabi. 
^ijllliJ   Jlllillll-Jijil   -Jill   iijii..  ,i>*r.j^i(l  il^ijynd  Jlljif'fii, 

'illliillil/.     ii-Lill   li.minn   ,     »Ha^.J.^.ri'        .X'>VltMuA    Itlll 

/ni  l>nil  all  mil]  li'j'i'jMi.iiii  jll  iiilj  I'liov  Jilt  110  mil 
n»Vf.  lo  looij  ■nil  to  '.IDyj  /(J  111. I.  ^JOUjlltj  t,tlj'lo  Oil! 
,.:»  ij.1Ii.,E'tSBWlVS!|ia!f  fi»«ilHW*iiaq     «,J-j 


„     lisns    ,        deftriaant,  vestry-clerk  of  Mdrti-le-aonc   in  llie 

"•»     Ju-i  if  lo)  Wio 
le  and  lie    qT  an  act  of  p 


die  directors 
and  guardis 
mine  poor <[    «•  ^P-^.diff.^cr     ncc'onlmg  to  tlic  form  and  e. 

to  loe  and  be    qT  an  act  Of  p^'liAment  m.nJe  and  pnssctl  ut  toe  7 
medinihit  >'.iiiij-i-'jillJin,||i.       ,,   .,     ..  ,  i         ■   :'.i    .,   i.   ■    i.  i-j.  J^b  ^ 

°S.  "if,;  .dwaf  ffij  J^iiii,«ffl'rs„!'W'ia"d;i(.' V.'(»V!!i«,'  i^ 

iltM  a  person,  whoi»(isliMi«c*iut.iJii.  siaaVhsiripie  iil)ateiim.nisiB,l»aiiiMQ 
-«....  fo,U,.d.f,n,).n,,j,,M,a.no,5«fc„^^^^ 
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M"<'i/;j»>iA    .  Icoi-Xn'    ii'(il>  if'iw   lfi->i'i<:iio'>iii    u»ii  .ct.f  • 

Geo.  3.  inUtuIed,  "  An  act  for  .?^^l|jfg  mrie^t\fi*»  Jf^*;; 

ode  in  th^  ftJfe,J§fl>.,x|^rfe,j<^.  ^fth  HWfflfL^he  p'jj^^^ 

Kjgn  of  his  present  majesty,  for  regulating  the  nightly  „,: 

the  sum  of  50/.  for  ^fS^i^mMi^\»S^mfff^fHi^m*k 
lui  mills  and  machinery,  for  the  said  directors  and 

wcondly,  payment. 

The  cause  was  tried  before  the  under-shArifTiCiriliCfcJ* 
^kteXftwadmc  ia  wrii  bf '  trial  isstied  in  ptaMuanite  of  a 
JBdge's  ortl^  (ff '&  *Wai:  4.  t.  48.  s.  17;)'  The  f  liin- 
iVvent  through  his  case,  when  the  defendant  called 
one  Eattwick.  Tlio-pUMUig'a-«i«>»«n«pl  then  examined 
<Uii  on  the  voire  dire.  He  answered  that  he  had  been 
one  of  the  directors  and  overseers  of  the  poor  of  Mary- 
k^Htm  parUAVtuHn^'ih^  ^^'d'Vh^^'tli'e' contract  was 

one  of.  the  parties,  he  jcould  pot  be  examined,. and  lift 

^ijAvemiQlJot  9T.  lOs:  Petersaorff.moyed  tor  k rule 
lO  set  aside  the  verdict  and  enter  a  nonsuit,  on  the  ground 
that,  twenty-ooe  days'  notice  of  action  ba4  not  been 
given,  as  was  raquisite  by  3fi  Geo.  S.  Ci  73.  %.mU  f^ 
Cbe  defendatit,  tbough  an  official  person,  migbt  not  be 
prify  to   the  contract.      He    cited    Waterhouse   Vi 


Greemwell. 
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1835.        Keen  (a) ;  but  the  court  held  that  the  act  did  not  ap- 
ply  to  cases  of  contracts  by  the  guardians,  and  that  t|i6 
V.  case  cited  was  in  substance  one  of  payment  of  money 

under  duress.  [Parke  B.  mentioned  Smith  v.  S^icr(&).] 
Petersdorff  then  moved  for  a  new  trial,  on  the  groqnd 
of  rejection  of  evidence.  The  witness  rejected  having 
ceased  to  be  a  director,  was  indifferent  to  the  event  of 
the  suit  except  as  an  inhabitant ;  and  his  testimony  waa 
therefore  admissible,  under  section  214,  by  whieh  in- 
habitants of  the  parish,  though  paying  rates,  are  taada 
competent  witnesses  in  actions  by  or  against  the  di- 
rectors, &c.  of  the  parish ;  as  execution  cannot  issue 
against  parties  sued  ofBciallyi  and  a  mandamus  is  veoas- 
sary  to  compel  payment.  A  rule  having  been  graaled 
on  the  latter  point, 

E.  V.  Williams  showed  cause.  The  testimimy  qf 
Easlwick  was  properly  rejiscted,  for  he  was  in  iTfMdity 
one  of  the  defendants ;  and  had  it  not  been  for  sectiofi 
214  of  the  Mary-le-bone  act,  by  which  the  directors 
and  overseers  are  to  sue  and  be  sued  in  the  name  of 
their  clerk,  the  witness  would  have  been  a  defHidaiit 
on  the  record  as  well  as  the  other  directors.  That 
section  was  not  intended  to  change  the  legal  liability  t>f 
the  directors,  its  only  object  being  to  prevent  the  in- 
convenient necessity  of  ascertaining  every  individual 
overseer,  in  order  to  prevent  a  plea  in  abatement,  by 
thus  suing  them  in  the  name  of  their  vestry-der)^. 
Though  not  parties  to  the  suit,  they  are  declared  against 
as  parties  to  the  promise  on  which  it  rests.  In  Whii^ 
more  v.  Wilks  (c),  where  the  real  plaintiffs  were  paving 


(a)  4  B.  &  Cr.  200.   See  6  East,  383 ;  Holt's  N.  P.  C.  f7, 
(*)  10  B.  &  Cr.  277. 

(c)  Mood^  &  M.  2t4,  220,  222;   and  see  Peake,  C.  N.  ?•  153  y  3 
AtkjDs,  401  i  S  East,  7 ;  Oxenden  v.  Palmer,  2  B.  &  Adol.  236. 
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inateeSf  suing  under  a  local  act  in  the  name  of  their        1886, 
treMver  for  the  time  beinff,  one  of  their  own  body     J^^^^^"^^ 

"         ,  Fletcher 

vas  offered  aa  a  witness  for  them,  and  he  was  examined ;  v. 

but  ImiTeMm^ikm  strpngly  inclined  to  think  him  ina^-  ^^^^"^^^ 
niwbby  ai)4  g^c  leave  to  moYe^  though  his  evidence 
pwfiilg  i^iBMitesialt  no  motion  was  afterwards  made 
oa  dist  gromid* 

Mimpm  |S#gt.  aiid  Pctersdorff  in  support  of  the  rule^ 
tcmitofiped  by  the  Court 

PAgKE.JB^T-The  guardians  and  directors  are  not 
nde  ffrsmiilly  liabb  by  any  clause.  Then  as  by  a 
loetM  <of  the  act  tj^ey  shall  sue  and  be  sued  in  the 
saae  of  their  vestry-clerk,  they  are  neither  sub- 
ilantial  or  nominal  parties.  Had  no  such  claim  ex- 
ii|sd|,m[|d  h^  t)ipy  with  the  witness  been  made  de- 
Wvits  iq  tbci  action,  none  of  them  would  have  been 
pwties  pMBonaUy  liable.  That,  therefore,  which  was 
die  iob  olgtoti^n  to  the  witness,  is  taken  away  by 
ttcdon  914  of  the  act,  which  makes  him  competent  as 
ttisliaUti^. 

■  1 

Ti^  other  barooi  concurring. 

Rule  absolute  for  a  new  trial. 

kt  Imgry  v.  D^,  wte,  Vol.  IV.  693  ;  and  The  King  v.  The  Inhabitantt 
i^i  AwMmd,  1  Adol.  ft  £0.  f  44. 


SJ^  '  tiAA&fi  hy  HI  LA'RY  rBEJRM' 

" ''^  .,     ,     Sutton  oaai/ijS^  Mary  Ann. Burgess.      , 

delivered  to  a    j{i|ffi|r>lcA>nMld^'W)^arlU!l^  Jtb^  gMM^^^likjMiidie 

the  shenft  wns  ...  ,  «  .    •  .       ^    i 

directed  to       iv)^  it^^Stikti^dith^  fh^tr*WJ(iike^3a»9iyhiM^Bmpm 

woman)  ''if  A  lOfbJ^^  oM^i\f^iitM&d4n^itW'1^^rHi^i^¥i6iki^ 

mcy  instead  hoM  /ih(IP«ody^^fiik  ^iWdttlii^d'4o  4hA»>MU^W- 
of  jAif,  the  J  .        /«  .  ^   ,      .       ,  *  I 

writ  going  on  i^^sted  insutncienty  a  word  having  been  so  wrHMiMw 
•*and /|«r   ^^    ^q  y^^y  fj-Q^  ^jjg  original  in  sense  or  sound,  e.g.  Mid^ 

delivered  was  1^ -thilt^Ki^  AoHc^T  >ittdh^i(Ma<dn4b^  '^t^^ti^^t^l^P'tt^ 
amount  there- ,tbil|iedf  blfi?  l^dkJ^Nfrltfcte^^Wr  dliytf  ftdAl'A^'l^itfWWfeit' 

wit^m^four      iovii<Uiifere»«/' j(M«»ait'ldir'^  ijl^c«lM¥feonMl^i(4rlMi 

J^t^or^e?*"  iii^teb  fojpny  >][i^Wdtfd  ^b^^  %e^f©».  !»i»o«.f|f|tti(4t 

vi'(^thTrwif""  Noyai')fiiftr*jn>l<|.'4&  3*L3f«^4Tld^^'bfi^M«f4i«. 
delft,  m!d  "^*  *^®  amended  after  service,  Byfield  v.  Street  ^^^ 
that  the  words  rule  having  been  granted, 

miKht  be^^re-     ''  )J:ioqqiJ?>  D(l  joiinfi'j  oluf  aiilT      fl    )  HJ.  >:in/  hiowl 
jected  as  sur-    VNn<jAfbAi(Atf>'«fib^d^^te%iJ^;t'>iIb'  J'^b^^iftJJIftl^fl^, 
p  usage.  it^iwttvkdiJCoi^lHA  flwl^ttl^  '4^'A^  <«  ilU$iq«3^fl«Ml 

^«0«f>dirsaM  cbvitttet^iVAy  ji«dkgeth#fbb^iMfiiiiibg  j 

m4^obtfotdT<  ail^iJtt€^j^'>J(md^dt^aa(iililicgixid]14^ 
4iib^«ieadiiigiic^tKi(P?irvH  )^tnMn«d'>^imiiM:ti&  tlylntH 

(a)  1  Adol.  &  £11.  535. 
•  0>  akO  ^|qgi/!Z7^  M9e4,  iKMwrer,  aiK«,  ^i*  i;i0^4f«ft|}«r  ^r,  IKitfiff. 
(c)  1  Bing.  NrC.  M4ft  ^  X 


no  variance 
11^  -  Sutton 

Afl  to  the  ». 
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omosbosy  and  the  copy  served  was  substantially  a        1935* 
copy  of  the  process.    [P€irkf  B.  There  is 
If  toe  sense  of  the  wnt  is  not  alterea.j 

vM  ms.9iiiM^i9ili4lfcet^ 

iNiiftimflMHiflMv^  wiQb  jDWt^i^es 

4t«||b«0|(i:)lMi  thAdopwfiPiisliOfftj^^iiy^U^  f^B^^^ 

Mrfte  BlyaMT  iM^  9K9rt96s^;Q^Jtik<(9|ty\%U.vhichvvbk 

^AL  .^. » timuo'r.  no  o-Jiis**  iii  Ir»iii«5rio  oili  mo  it  '^n.v  «,>i 

1 4fe«i4[mBti^//  'VbQ^vfiK&tjobj^titfi^Nin&t^l^far^ibis 

Oi»\|iie  SH^9Jl .  J?pm^>ffa^p^byi4jW&«^        dwfisive 
kAyimf  ip^  Jlv^(^fen^ant)  lai.  tfte  iJ^n^ifft refuses  Zb 

Lord  Abinger  C.  B. — This  rule  cannot  be  supported 
0iithejMit|prQM«Mil»tO  MrUich  ^ff^i^i^Jf^o^ii^Mason 
«Cwti3r/#pplita.>'  TJpe  -d^wndttM  Oou^^nod.iiei  miaUd 
m  ttttAe.  mMmgcpf jilte)it)rOQebs;  ^a  j  txh  •  th^  ;scowd 
li}6f«MJb9i^dlhO'lFojyl«j|/^im  toe>  nicitel<sai^>liir 

«gto<ipiAlf*yr>tieiir^mte4  fjijdipobt^  Tb^.dofe'hdliAt 
Mi41  A•^>liirlllltag9i#fntb1^  }oiigei9ttip^i«Aifbr>ii»yiiig 
Ae  debt  and  costs,  after  the  arrest  or  the  service. 

(•)  9ma9QftrwlWM0fiimU,t9O'^  botaee  LaXcm  V.  MMi^  «iiM,  Vol. 
lV.t99.  (6)  t  Dowl.  P.C.  d54;  V 
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1835. 

Sutton 
Burgess. 


Pauke  B.^tt-Nq  mrord  liifferent  from  the  proper  form 
is  HMevted  in  ihis  oopyi  aor  is  way  different  sefiM  intro- 
du6i^  into  ill  Tbe.  case  is  therefore  stroBger .  than 
Pocock  V.  Mason.  At  to  tbe  other  p^ntj  .l^e  Qopy 
was  not  delivered  to  the  defendant  till  after  the  arrest; 
sbemuflit  have  Jknown  wbeii  she  waa  so  99rredj  and  bad 
fbuffidays  after  ai^  serviee  to  pay  the  de^ta  jind  ooati 
in.    The  words  ^^  arrest  or,"  are  tbereibre  marjkamg^* 


BoLLAMD  B. — The  writ  gpeq  on,  '^  and.  Aer  aafidy 
keepi£#oiu9^/'    •  \ 

GynNBT  B.  eoB^urred* 


On  Archbald'B  atating  that  Gumey  B^  had  refiiaed 
to  make  m  ord/er  en  a  summons  to  ti|e  like  effatot  «a 
thifiirule,!    .  ^ 

Rjuk  discharged  wil|Ii  qoat|«, 


.•  I 


I  ■  ■  I  n  • 


another  on  a 
contract  by 
the  defendant 
with  them  to 
pay  money 
dae  to  the 
plaintiffs  as 
executors  on 
an  accoant 


AsHfPON  Bod  Others,;  Executorsi  ag^dmi  Vpwt■^^^. 
Executors  de-     A 'sSUM^Slt.     'The    action    was    cbramenced  ill 

clared  in  one     Xii    ^      i   -     t^n        ms       '      i        .         «  i«  4  •  •  ^ 

count  on  a  October  1832.    The  declaration  delivered  in  the 

Ae  defendant  ^^^^^^  following  contained  counts  for  goods  sold 
with  their  tes-  &q.^  in  ^  tipie  of  tlip  testptor,  with  promises  to  \i^ 
a  or,  an  in  ^^^  ^-  ^^  pjaiij^tiffs,  as  ^xpcutors,  with  a  coijni  oh  ^ 
account  stated  with  tne  plaintiffs  personalty*  Tl|fi 
case  being  referjred,  the  uropirOj^  oq  15  Aji^l  1884^ 
ordered  a  verdict  to  he  entered  for  die  defeh4a)ii 
generally,  and  the  master  taxed  him  all  toe  costs  of  l!^ 
cause,    ^Kelly,  fqr  tne  plaintiffs,  had  obtained  a  ir^lii 

stated  between  to  sbow  cause  why  the  master  should  not  review  his 
them,  with  a 

promise  to  pay  them  as  execulorsi  and  a  verdict  was  found  for  the  defendant:  Held, 
that  he  was  entitled  to  his  costs  of  the  last  count  under  23  H.  8.  c.l5.,  and  that  tlMi 
court  has  no  power  to  interfere  under  3  &  4  IT.  4.  c.  42.  s.  31.  in  favour  of  die 
]^nti£b  as  ezecatois. 
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taxation  htreiDy  by  disaUowing  the  defendant  lis  oMta 
of  die  trial  of  Ibia  aetion,  or  why  it  should  not  be 
confined  to  tiie  costs  of  the  count  en  an  account  staled 
with  die  piaintiflBi  as  execiilors. 

r  _ 

I  •       '  I 

Alejtmde^'  showed  eimse*    The  defendint  abamdonir 
lis  claim  to  costs  on  any  is^ne  except  that  on  tbe* 
PTfmiBtgtated>    Several  kte  cases  before  3  h  4Viff.  4. 
:.  42,  s.  81.  show  him  entitled  to  those  costs  under 
Hm.  8.  c.  15.      For  in  DawUg^in,   admMgttth 
riz,  y.  HaniMon  (a\  the  plaintiff  sued  as  MuiAiMraA 
on  premises  to  the  intestate,  and  also  on  an 
-^Bftxcount  stated  with  her  as  adndilistvatea;  'of  ineftilei 
loe  to  her  in  that  character,  with  a  promise  to  pay 
as  such;  and  it  was  held,  that  It  diereby  appearM 
^^■lat  the  '^  centraeir*  was  one  ^*  made  between  the  plaitt- 
and  another  person"  within  28  Hen.  8.  c.  Idiiamd 
-ImefiMe,-  Hunt  mfkev  a  nenstwt^  the  defendunt  was  enti*^ 
-led  to  the  costs  of  that  count  only.    That  decision 
rsi  followed  up  in  ^/eheit,  mdmimUinmirix,  v.  Foster  {h), 
^Mier  a  verdict  for  the  defendant,  though  the  count  on 
^Iie  aeceunt  stated  alleged  that  it  weJB  stated  widi  tHe 
lilaintiff  concerning  money  due  frofn  the  dfipf^^nt^ 
^be  intestate  at  the  time  of  his  4eatl) ;  and  agaui  in 
^faler,  executor,  "v.  Laweom^o),  after  a  non/^uit,  though 
there  was  no  count  stating  an  accopnt  stated  between 
the  plaintiff  as  executor  and  the  defendant.    T.^^en  is 
the  law  altered  by  3  &  4  WiU.  4.  c,  4^.  s.  31.,  wliich 
by  the  express  enactment  of  s.  44.  cam^  into  opera- 
tioB  on  1  June  1883,  though  not  passed  till  14  -^^wU 
in  that  year?    That  section  enfusts,  **  thut  in  every  ac* 
tion  brought  by  Any  exeoutCHP  or  administrator,  in  right 
of  the  testate  or  intestate^  sueh  executor  of  adminis? 


1888.^ 

AtHfW 

and  Otlisn 

POIMTSE. 


(c)  HiLiaSt.  J<i.S93. 


(ft)  1  B.  &  A4p1.  e. 


suing  in  his  o^,flg^f|yI>flI^^,(jl|^^J^,  pf  91:^ 
to  himself;  and  die  defendant  shall  have  , 

executor  or  administrator,  in  neither  oft,/)u( 
for  affirmative  words   cannot    abrogate  a  ] 

'W^f.iP^-xfr   Wf^^M''?'  ^«»fP','^<l.  *)^ 

Lytqns  v.  Barrov)  (b),  the  C.  P.  held  the  co 

ffrouDQ  that  it  was  the  plaintiff  a  duty  to.  ali 
recovery  of  the  money ;  that  case  has    su 

ilnnKtArl.      Tt  was  nt\t  mfinA  in  Wllkifiunn,  pxm 


[I 
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tif  from  eoste  under  the  new  act  (a).    It  is  to  be       1885; 
obsertW,  ifattr  i^Wk  '»!<«!' *pptt*  'fHi«"in"tlitft  iUki'     ^T^ 
tbere^aif'iiHy 'fouJfiU'%EA9i '«he'illrttii!S"boiihi'miy'  andpSliit 

H'gbBii;^  V:  ailm^^<mM iUmi  otfpMMuM  tbf'ftJM^'      °"""'. 
<o»(ir),"iUW<li8iklHbl^^lH:l  t«IJb  tednetii  ^!p<llf  &  S' 

wit^'df  I^SlfA  T>'  'B^6Ui^.'fMlVth6%(8'8tlbte  iM^a' 
to  itti  Stl^'^liCrdtiV'^  iiScaiOH^'^KIA  oXWo^M' 
CO  exdHW'tdg''4tecl(mon'-^i^h"iHeiii;  iU'^MpH'tiik' 
p1adiilShi'iMM^^^'to8#oPkir^h^lU^VUi'kIiill'oA^ 

^^ie^tioi/'i!»lb^3'&'4''^;'4i?<i.'-4i^.%y'^  'iiii^mii' 

^^lAHtik  'a'  PM'  fiatlflft^'lK^  llisit^'  Weiish'i^'eir" 

^WiwMl^  •ui^^t'r'v^  ttf^'i^^m'&oiilri's&c^^' 

*tS    rnuK    ''Ml    i^»»'»    ihili    :  ^'iiioin    jfiJ    )o    riyrym 
(•)  Or  in  8otUkffU§  v.  Crmplm,  1  Bing.  N.  C.  518.  ^t{.  1855,  a  siroU«L 
W  9  Fng.  754.  (0  1  Adol.  U  £11. 341. 
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lt85« 


AttfTOK 

and  Othera 

PotVTER. 


taen  to  exempt  him  from  then.  Had  that  aet  api 
thia  motiim  shoidd  have  been  made  before  tfie  taoi 
took  {dacei 

'  BoBtiAHD)  AiiDBiiBON  and  OuftNBT  9tn  ctacufi^ 


The  rule  wae  made  absolute  to  exonerate  Ae  { 
tiiF  from  paying  coats  on  the  three  firat  eotoHH 
discharged  with  costs  as  to  the  last  count  (a), 

(a)  ^  SouthgaU  t.  CntwUy,  Hil.  1855,  1  Bog.  K.  C.  618,  tbt  Oi 
C.,P.  Ueld«  VwghanJ,  ditsentiente,  that  if  an  execntor  lailtin  hiti 
a  coiithict  witii  hb  lettator,  tlie  circumstance  that  he  commeiioed  it 
flde  for  the  b^h^t  of  M  «lUte;  will  not  entillo  Blm  to  be  ei^mfM 
ODtIf,  fmnHttlt  to  s«  aii  #f  8  Ic  4  fl^«  44  c.  4t. 


warn 


JBNSfMS,  BteoutriXi  tbf^nst  HAftvMY. 

In  1795  the      A  SSUlilPSrr  by  the  executrix  of  a  lessee  oj 
T^^S^V^        corporation  of  Truro  for  metage,  via.  a  toll  ot 
the  plaintiflTs    cluty  of  4(L  per  chaldron  on  all  coals  imported  b; 

officio  df  meter  ^"^^  ^^^^  P^^-  ^^^  ^^^  count  of  the  declaration  si 

that  th^  borough  of  iVuro  in  the  county  of  Cor 
is  an  ancient  borough)  and  the  port  of  the  said  boi 
is  an  ancient  port,  and  that  the  mayor  and  buin 

the  measuring  of  the  said  borough  and  their  predecessors  for  the 

of  coal,  &c. 

which  should  be  iaiported  or  exfk>rted  within  the  limits  of  the  borough,  sftet  p 
the  corporation's  right  to  toll.  In  assumpsit  for  this  coll  it  was  proved,  iIhi 
177S  to  1828  (fiftjMii  jeiirs)  their  lessees  had  received  4d,  a  chaldroti  vip 
measuring  all  coal  imported  as  above.  The  judge  told  the  jury  that  he  knew  t 
of  law  which,  upon  trie  evidence  of  modem  usage  laid  before  them,  would  g 
them  from  presuming  the  immemorial  exist^ce  of  the  right  to  the  payment;  I 
not  inform  them  that  the  plaintiff  might  be  entitled  to  it  as  a  port-duty,  and 
fore,  not  against  common  right,  or  requiring  an  origin  so  ancient  as  the  tiqie  o 
memory  : — Held>  that  thoopi  this  bitiissioh  might  not  amount  to  a  tnisdireci 
new  trial  must  be  granted. 


of  the  bo- 
rough, with  all 
fees,  emolu- 
ments, &c. 
arising  from 
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ben^  Stam  time; whereof  the  memory  of  man  k  not       18S5i 
to  the  eoBtmif^  have  bad  and:  efteitoiaed,  and  beem  used 
and  accustomed  to  haye  and  exercisei  and  still  rofnght 
ought  to  have  and  exercisei  by  the  mayor  of  the  said 
bavoughf  4>v<*tfie  fesaoecori lessees^  fitfAier  et  far^rs  of 
the  said  mayor  and  burgesses  for  the  time  beings  or 
Ih^ir  4epu^>w4epttties^^serraa4  or  sevrailtfl^  a- certain 
sDOfMit  oflb»  or<|ptaoek.o£imelBi^  for  (amongst  btfaer 
things)  the  pleasuring* of  idl  coal  imported  by  aea  Md 
Immght  within  the  limits  of  the  port  aforesaid  to  be 
tkete  unloaded,  defivaredi  or  disposed  of;     And  also 
dm  from  time  whereof  the  memory  tudf  there  haih  be- 
longedi  an/i  stiD  doth  belong  to  the  said  mayor  and 
bugesses  of  the  said  bomugh  and  theiv  predecosaorsi 
or  their  lessee  or  lessees^  farmer  or  farmers^  for  the 
time  being,  by  reason  of  the  said  office,  a  certain  an- 
cient fee,  rrirnrdj  pffrqniflifr,  or  ioB,  for  the  measuring 
u  aforesaid,  and  for  the  keeping  and  maintaining  of 
netsiures,  weights,  and  other  machines  and  conve- 
nieQoes,  for  ttie  poirpos^,  ^f  meilBujii^g,^  {.i.^.  the  fee, 
itward,  or  toll  of  4idi  for  the  chaldron,  to  be  had  and 
nosifed  &r  the  mealBuring,  or  being  tead^  ahd^'v/lling 
tft  Measure,  by  measure,  ^ach  chaldtbti  of  ^bal  afore- 
aid  impcvtied  by  sea  and  brought  within  ttie  port  afbre- 
nd,  and  detirerablei  or  to  be  unlbAded,  deliv^redi  or 
disposed  of  by  measure,  and  the  fee^  reward,  or  ioll  of 
8di  by  the  three  tons  to  be  had  and  received  for  the 
vcighing,  or  being  ready  and  willitig  to  weigh,  each 
dnee  toas  of  coat  imported  and  brought  as  aforesaidi 
deliverahlef  or  to  be  unloaded,  delivered,  or  disposed 
•f  as  aforesaid  by  weight :  the  said  fees,  rewards^  or 
toQs,  to  be  received  and  taken  by  the  said  mayor  of  the 
ttid  borough  for  the  time  being,  or  the  lessee  or  lessees^ 
bnner  or  fiirmers,  of  the  said  mayor  and  burgesses  for 
die  time  being,  or  his  deputy  or  deputies,  servant  or 
lervants  thereof.     That  heretofore,  and  before  the 
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1835.       making  of  the  promise  and  undertaking  thereinafter 
mentioned,  to  wit,  on  the  25th  day  of  November  1706, 
the  said  mayor  and  burgesses,  &c.  being  so  entilled 
to  the  said  fee,  reward,  or  toll,  and  the  said  office  aa 
aforesaid,  by  a  certain  indenture  then  and  there  made 
between  E.  Lawrence^  gentleman,  then  being  rnayc^ 
of  the  said  borough  of  Truro,  and  the  burgesses  of 
the  said  borough,  of  the  one  part,  and  one  S.  Jekkbu 
of  the  other  part,  (the  counterpart  of  which  inden- 
ture,  sealed  with  the  common  seal  of  the  said  bo- 
rough, the  plaintiff's  executrix  as  aforesaid  bringa  into 
Court,)  the  said  mayor  and  burgesses,  for  the  con- 
sideration therein  mentioned,  did  grant,  demise,  lease, 
set  and  let  unto  the  6aid  S.  Jenkins,  his  executorsy  ad- 
ministrators, and  assigns,  the  said  office  or  place  of 
meter  of  the  said  borough,  together  with  all  advan- 
tages, profits,  emoluments,  fees,  perquisites,  and  w- 
wards  whatsoever,  arising  or  accruing  from  the  meaiur- 
ing  of  all  corn  and  grain,  coals,  culm,  and  other  such  Hke 
commodities,  that  should  be  exported  or  imported  witfiia 
the  limits  of  the  port  of  the  said  borough,  in  sudi  sort 
and  manner  as  the  same  was  then  or  had  been  formeriy 
paid  and  enjoyed,  and  all  the  rights  and  privileget 
thereunto  belonging  or  appertaining;  to  have  and  to 
hold,  exercise,  and  enjoy  the  said  office  or  place  of 
meter  of  the  said  borough  aforesaid,  with  the  appur- 
tenances as  aforesaid,  unto  the  said  jS.  Jenkins,  hia 
executors,  administrators,  and  assigns,  for  and  during 
and  unto  the  full  end  and  term  of  ninety-nine  yean 
fully  to  be  complete  and  ended,  if  X.  B.  Jenkins,  then 
aged  four  years,  or  thereabouts,  daughter  of  the  said 
S.  Jenkins,  should  so  long  live.    The  said  term  to  com- 
mence from  and  immediately  after  the  death  of  one 
P.  T.  and  E,  T,  his  brother,  or  the  surrender,  forfeiture 
or  other  sooner  determination  of  the  said  then  term,  &c 
of  the  said  P.  T.  of  and  in  the  same,  determinable 


JeNKI!«S 

V. 
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on  Aeir  deadi;  he  the  said  S.  Jenkins  yielding  and       18SS. 

ptjtng  therefore,  as  in  the  said  indenture  mentioned; 

3/.  payable  quarterly.   That  afterwards^  and  during  the 

««l  tenn  of  ninety-nine  years  by  the  said  indenture      Hartet. 

Snoted,  aiid  during  the  life  of  the  said  Z.  S.  JenkinSf 

^0  wil^  on  die  1st  of  January  18^,  in  ftc.^  the  said 

J^.  T.  and  the  said  JE.  T.  died,  and  that  thereupon,  - 

Itjj  tirtae  of  the  said  demise,  the  plaintiff,  as  executrix 

sfaresiud,  afterwards,  and  during  &c.,  entered  into 

upon  the  said  demised  premises  with  the  appur- 

^enanees^  and  became  and  was  possessed  thereof,  as 

'^LJ.iecQtrix  as  aforesaid,  for  the  residue  of  the  said  term 

^»oto  ^tbe  aaid  &  Jenkins  and  his  executors  thereof 

ted  as  aforesaid,  he  the  said  S.  Jenkins  having 

•rerioaaly  and  during  &c.,  to  wit,  on  the  1st  of  JanMory 

80^  died,  and  having  theretofore,  to  wit,  on  &c., 

made  and  published  his  last  wiU  and  testament  in 

,  and  appointed  the  plaintiff  executrix  thereof, 

lit,  fee.    That  the  said  L.  J3.  Jenkins  is  in  life,  to 

it,  ke.    That  afterwards,  and  during  the  continuance 

fthe  said  term,  and  the  interest  of  the  plaintiff  as 

^^ttcntrix  as  aforesaid,  and  before  the  making  of  the 

^^raniie  and  undertaking  hereinafter  in  that  count 

^^KDtkmed,  to  wit,  on  the  1st  of  October  1832,  in  the 

^^onoty  aforesaid,  divers,  to  wit,  9000  chaldrons,  and 

^OOO  Ions  of  coal,  had  been  and  were  by  the  defendant 

imported  by  sea  in  a  certain  ship  or  vessel,  and  brought 

^^rithin  the  limits  of  the  port  aforesaid,  there  to  be  un* 

loided,  that  is  to  say,  the  said  chaldrons  by  measure, 

uidthe  said  tons  by  weight.  The  second  count  claimed 

the  ume  fee  and  reward  as  the  perquisite  of  an  office 

^  yut^KX  generally,  without  stating  it  to  be  an  ancient 

^Aoe  from  time  immemoriaL    The  third  count  claimed 

( iMsonable   fee.      The  fourth  was  on  a  quantum 

^"<na<.    The  fifth  stated  the  borough  of  Truro  to  be 

^  tncieiit  boroughi  and  the  port  of  Truro  to  be  an 

VOL.  V.  Z 
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1886.       ancient  port.    That  the  mayor  and  burgesses  of  Truro 
were  on  the  26th  November  1795,  and  long  before,  and 
hitherto  have  been,  used  and  accustomed  to  receive,  aa 
of  right,  a  certain  duty  or  toll  (4^.  per  chaldron)  called 
metage,  of  and  from  every  merchant  importing  amongst 
other  things  coal  by  sea,  and  bringing  the  same  within 
the  limits  of  the  port  aforesaid.     That  the  said  mayor 
and  burgesses,  being  so  entitled,  did  on  that  day  grant 
and  demise  unto  the  said  S.  JenMns  the  said  office  and 
place  of  meter,  with  all  advantages  and  profits,  &c. 
as  before ;  after  deducing  title  to  present  plaintiff  aa 
before,  it  stated  the  importation  of  9000  chaldrons  of 
coal  by  the  said  defendants  to  be  unloaded  within  the 
limits  of  the  port;  by  reason  of  which  the  defendanta 
became  liable  to  pay  to  the  plaintiff  the  aforesaid  duty 
or  toll  of  Ad.  upon  every  chaldron  so  imported ;  and 
that  the  defendants,  being  so  liable,  promised  to  pay 
the  sum  of  150Z.     The  sixth  count  claimed  toll  pf  coal 
imported  and  unloaden  within  the  limits  of  the  port  of 
TrurOi  in  which  port  the  plaintiff  had  kept  certaio 
measures  for  the  purpose  of  measuring  the  coal  of  such 
as  were  disposed  to  use  them.     The  seventh  count  was 
for  tolls,  in  respect  of  the  defendants  having  used  the 
said  weights  and  measures.    The  eighth,  for  toU  called 
metage,   for  and  upon  divers  coals  imported.      The 
ninth,  for  weighage,   portage,  and  bushelage.      The  ^ 
tenth,  for  port-duties  upon  goods  and  merchandise**^ 
The  eleventh,  for  tolls  upon  goods,  &c.    The  twelfth^  « 
for  petty  customs.     Other  counts  for  work  done,  an^^ 
materials  provided,  the  money  counts,  and  a  count  iipoK^ 
an  account  stated.    Plea  (before  the  new  rules),  tk«:i 
general  issue. 

At  the  trial  before  Williams  J.,  at  the  Lent 
for  Cornwall  in  1 834,  the  plaintiff  put  in  the  follow 
documents  in  support  of  his  claim  :— 

An  extract  from  Doomsday,  to  show  that 
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(written  '  Tmtergw*)  was  not  then  ''  Terra  Regis,"  or 
sodent  demesne,  but  was  held  of  the  king  by  WiUiam^ 
£ail  of  Mwrion,  brother  of  the  conqueror,  and  Earl 
of  C&nmaU. 

A  charter  of  Reginald  Ftizroy^  Earl  of  Cornwall^ 
son  of  Hemy  ike  Firsts  addressed  to  ''  all  the  barons 
of  Comwatt,  and  all  knights  and  all  free-tenants,  and 
an  men,  *  tam  Anglicis  quam  Comubiensibus/ "  and 
grantiiig  to  his  free  subjects  of  Triverien, '  sac  et  soc, 
ihoi;  Sus. 

An  inapesdmus  charter  of  confirmation^  13  JEdw.  1, 

A  charter  of  81  EHz.  (the  governing  charter)  recit- 
ing that  the  port  of  Truro  was  part  of  the  port  of  Fal- 
mmM^  and  that  the  inhabitants  of  Truro  endeavoured 
hj  all  means  to  preserve  the  port,  by  cleansing  and 
lepaixing  the  same,  and  that  the  inhabitants  of  the 
Mod  boroogh  enjoyed  many  franchises,  8cc.  &c.  as  well 
h)p  prescription  as  by  divers  charters  &c.,  and  con- 
^nnod  to  them  all  privileges,  &c.  (a). 

A  kase,  dated  91  Feb.  1750,  from  the  corporation 
^  JVuro  to  S.  Tippettj  granting  and  demising,  in  con- 
federation of  the  sum  of  631/.,  the  office  or  place  of 
dieter  of  the  borough,  together  with  all  advantages, 
I^lioflts,  emoluments,  fees,  perquisites,  and  rewards 
Miataoerer  arising  or  accruing  from  the  measuring  of 
^  com,  grain,  coal,  &c.  which  should  be  exported  or 
ii^ported  within  the  limits  of  the  port  of  the  borough, 
(or  m  term  of  09  years ;  and  containing  a  covenant  to 
indenunfy  the  lessee  from  all  charges  incurred  in  de- 
fcndUng  any  action  brought  against  him  on  account  of 
Ms  demanding  or  taking  any  of  the  usual  and  accus- 
tomed dues  belonging  to  the  meter. 

A  lease,  dated  26  Nov.  1796,  resembling  the  last, 
Mid  granted  by  the  corporation  of  jfVr/ro  to  Sihanus 

(•)  See  this  charter  in  Thg  Mayor  and  Burgeues  of  Truro  ▼.  Reynolds,  8 
fTb. 
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Jenkins,  the  testator,  of  the  office  or  place  of  meter 
&c.,  together  with  all  advantages  &c.,  for  the  term  of 
99  years,  with  a  covenant  of  indemnity  as  in  the  lease 
of  175S.  A  list  of  the  dues  to  be  levied  was  indorsed  on 
the  lease,  containing,  inter  alia, "  coals  by  the  chaldron, 
4d"  The  lessee  had  been  rated  to  the  poor  in  respect 
of  the  metage  from  1772,  and  to  the  church-rate  from 
1 779.  Witnesses  proved  that  the  dues  claimed  had  been 
paid  from  1772  to  1828,  and  stated  the  following  to  be 
the  mode  of  measuring  coal.  The  weights  and  measures 
used  belonged  to  the  crown.  One  man  measured  for  the 
merchant  and  another  for  the  corporation,  the  account 
being  kept  by  the  corporation  meter,  who  stood  by, 
and  was  also  the  custom-house  officer  appointed  to  col* 
lect  the  duties  on  coals  carried  coastwise  (a).  Any 
officer  who  helped  to  measure  was  paid  extra  for  his 
work.  It  was  also  proved  that  the  corporation  peram- 
bulated the  bounds  of  the  port  every  seventh  year, 
and  marked  them  by  poles  fixed  in  the  rock,  and  by 
the  letters  T.  B. ;  that  they  cleansed  the  bed  of  the 
river  from  time  to  time,  and  received  anchorage.  The 
defendant  admitted  that  his  wharf  was  within  the  por^ 
as  well  as  that  he  had  imported  certain  quantities  of 
coal  thither,  which  the  corporation  officer  had  offered 
to  measure,  which  offer  he  had  refused ;  but  offered  no 
evidence.  The  learned  baron  left  it  to  the  jury  to  say 
whether  the  office  of  meter  was  an  immemorial  office  as 
laid  ?  He  added,  that  in  order  to  establish  the  affir* 
mative,  the  plaintiff  must  satisfy  them  that  that  office 
and  the  toll  existed  from  before  the  time  of  legal  me*  - 
mory  ;  that  in  order  to  arrive  at  a  conclusion  upon  that  g 
subject,  they  might  consider  whether  a  toll  of  4<dL  would  J 
be  reasonable  at  the  early  period  of  Richard  the  Fhti  ;^ 
but  that  he  knew  no  law  which  would  prevent  iheii^ 
presuming,  from  the  modern  usage  only,  as  proved  bj^ 

(a)  Repealed  in  1831,  bj  1  &  9  TF.  4.  c.  16.  s.  1. 


IN  THE  Fifth  Year  op  WILLIAM  IV.  333 

parol  eyidence,  that  the  right  had  a  legal  origin  by  a       1835. 

grsnt  made  by  some  person  entitled  to  make  it  before 

that  period.    During  the  summing  up  of  the  learned 

haron,  fViUle  Seijt.,  for  the  plaintiff,  submitted  that 

the  4d.  might  be  claimed  as  a  port  duty  payable  to  the 

corporation  in  respect  of  their  franchise^  or  as  owners 

of  the  port,  under  some  grant  of  less  antiquity  than  the 

time  of  legal  memory;  but  it  did  not  appear  that  the 

learned  baron  so  put  it  to  the  jury,  or  that  he  left  it  to 

them  to  say  whether  the  corporation  were  owners  of  the 

port.     Verdict  for  the  defendant.      In  last  Easter 

term   a  rule  was    granted  for    a  new  trial  on  two 

grounds;  first,  that  the  judge  had  misdirected  the 

jury;  and  secondly,  that  they  had  found  a  verdict 

against  the  weight  of  CTidence,  in  consequence  of 

not  receinng  any  direction  respecting  its  application 

^nd  bearing,  as  regarded  the   presumption  of  legal 

origia.     It  was  contended  that  the  jury  should  have 

been  toM,  not  only  that  nothing  prevented  them  from 

pi'esuming  a  legal  origin  to  the  right,  but  that,  in  the 

absence  of  all  proof  to  the  contrary,  the  plaintiff's 

Evidence  of  long  usage  was  so  cogent,  that  they  ought 

^  be  guided  by  it ;  and  Rex  v.  Joliffe  (a)  was  cited. 

Mereweiher  and  Coleridge  Serjts.  showed  cause 
^Of  the  defendants  in  this  term.  A  new  trial  is  not  the 
^^ecessary  result  of  evidence  not  being  presented  by  a 
Judge  to  a  jury  so  strongly  as  its  relative  weight  may 
deserve,  or  as  it  usually  is  put,  unless  a  part  of  it  is 
Withdrawn  from  them.  The  present  case  depended  on 
proof  of  usage;  and  if  the  facts  adduced  in  support  of 
it  were  of  modem  date,  the  judge  did  right  in  placing 
tliem  on  a  lower  scale  than  he  would  have  done  in 
stronger  cases.     [Parhe^  B.   The  case  certainly  was 

(a)  S  B.  &  Cr.  54. 
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not  put  SO  strongly  in  favour  of  modern  usage  as 
judges  have  considered  themselves  bound  to  put  it. 
The  learned  baron  told  the  jury  that  there  was  nothing 
to  prevent  their  presuming  a  grant  from  the  evidence 
given  ;  but  I  think  he  should  have  told  them,  that  upon 
that  evidence,  uncontradicted  as  it  stood,  they  were 
bound  to  presume  it  till  the  contrary  was  shown. 
Were  this  otherwise,  many  ancient  rights,  for  instance, 
exemptions  from  tithes,  could  not  be  supported  at  alL 
It  is  not  the  usual  mode  of  leaving  these  questions  to 
a  jury  to  say  that  they  are  at  liberty  to  make  a  pre* 
sumption.]  The  point  was  at  all  events  substantially 
left  to  the  jury.  This  was  a  case  not  wholly  free  from 
suspicion,  for  the  chasm  in  the  documentary  evidence 
between  the  charter  of  31  Elizabeth  and  the  lease  of 
1750  was  not  filled  up;  and  other  facts  appeared,  show- 
ing that  for  many  years  the  paynnents  were  either  coi»- 
pelled,  or  made  by  mistake  for  duties  of  customs.  Then 
the  presumption  of  legal  origin  was  so  much  weakened^ 
that  the  judge  was  right  in  not  calUng  on  the  jury  to 
give  that  weight  to  it  which  uninterrupted  enjoyment, 
without  question  or  suspicion,  is  entitled  to.  Nor 
the  verdict  contrary  to  evidence.  The  plaintiff 
the  payment  either  as  metage,  viz.  a  fee  in  respect  of 
the  office  of  meter,  which  he  alleged  to  be  immemorial, 
or  as  a  port  duty.  But  there  is  no  trace  of  such  a  ^ 
claim  in  any  of  the  charters  produced.  On  the  other  <^ 
hand,  the  charter  of  31  Elix.  enumerates  the  officers  o^^^ 
the  corporation,  without  mentioning  a  meter,  though  itt*  jt 
specifically  mentions  constables  and  other  officers  ok^ 
undoubted  antiquity.  [Parke^  B.  The  answer  to  that^ai 
observation  would  be,  that  as  from  time  immrmoriir^j 
the  corporation  had  the  power  of  appointing  a 
it  would  not  be  found  in  the  charter.  Indeed^  had  i 
authority  to  elect  him,  it  would  have  been  a  strong 
argument  against  its  being  an  immemorial  office  there* 
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The  charter  of  £Uz.  expressly  gives  anchorage^  which        18S5. 
is  a  payment  in  nature  of  a  port  due,  for  every  vessel 
anchoring  in  the  port.     It  also  gives  weighage,  but  not 
metage*     There  is  then  a  chasm  in  the  title  to  these 
payments  till  17fi2.     No  account  is  given  of  these  pay* 
Bents  between  that  charter  and  1752,  though  docu- 
ments relating  to  that  interval  must  be  presumed  to  be 
in  the  hands  of  the  corporation.     Now  though  rights 
long  exercised  are  of  necessity  to  be  presumed  legal, 
wiiere  no  records  exist,  that  rule  ceases  to  apply  where 
tiiey  ezist  and  are  not  produced.  The  weight  of  evidence 
of  payment  is  much  diminished  by  the  following  facts 
11  to  the  shape  in  which  it  appeared  to  be  claimed,  and 
vai  collected.     The  lease  of  1752  was  granted  to  the 
then  officer  of  customs,  who  being  obliged,  as  such,  to 
^nd  and  see  the  coak  measured  in  order  to  levy  the 
coast  duties,  had  particular  facilities  for  receiving  thead- 
uttional  payment  claimed  by  the  corporation  as  metage. 
^hit  lease  granted  the  office  of  meter  with  such  dues  as 
*^  been  formerly  and  usually  paid.     After  the  date 
^  this  lease,  as  might  be  expected,  the  dues  for  metage 
^t)d  the  duties  of  customs  on  coals  carried  coastwise 
^Gre  confounded  together,  being  charged  in  the  Same 
l^per,  and  collected  by  the  same  person  and  at  the 
^^me  time.     In  this  state  matters  continued  till  the 
^loUtioD  of  the  coast-duties  in  1831,  when  the  plaintiff 
tHirchased  the  weights  and  measures  from  the  crown. 
beyond  this  ambiguous  evidence  nothing  was  proved, 
Except  the  reception  of  the  dues  from  1772  to  1828. 
an  Rex  t.  JoUffe  (a),  a  regular  usage  for  twenty  years, 
Ckmt  summoning  a  jury  by  a  bailiff,   unexplained  and 
Uncontradicted,  was  held  sufficient  to  warrant  a  jury 
nding  the  existence  of  an  immemorial  custom; 
AbbM,  C.  J.  SMd,  **  Upon  the  evidence  given  un- 

<•)  S  B.&Cr.  54.    See  3  Wils.  63 ;  2  M.  &  S.  92;  11  East,  491; 
Abff.CiiiloBi,(C). 
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contradicted  and  unexplained,  I  think  the  learned  judge 
did  right  in  telling  the  jury  that  it  was  cogent  evidence 
upon  which  they  might  find  the  issue  in  the  affirma- 
tive ;"  and  afterwards  added,  *'  A  regular  usage  for 
twenty  years,  not  explained  or  contradicted,  is  that 
upon  which  many  public  and  private  rights  are  held, 
there  being  nothing  in  the  usage  to  contravene  the 
public  policy."  (a)  But  admitting  the  truth  of  those 
positions,  the  evidence  in  this  case  is  not  cogent,  but 
clouded  by  ambiguous  and  suspicious  circumstances, 
and  the  usage  has  not  a  reasonable  commeocement. 
The  very  covenant  for  indemnity  would  show  that  the 
usage  had  not  been  unquestioned  as  long  ago  as  175S. 
The  importation  of  sea-borne  coals  is  far  within  time  of 
legal  memory.  Stat.  8  //.  6.  c.  5.  shows  it  to  be  the 
duty  of  the  corporation  to  have  common  weights  and 
measures ;  but  it  fixes  the  payments  for  using  them.  Is 
the  metage  fee  to  be  paid  whether  the  measuring  is  re* 
quired  or  not  ?  What  the  corporation  have  received, 
may  have  been  legally  taken  for  their  duty  in  attending 
the  weights  under  8  H.  6.  c.  5.  [Parke  B.  The  corpo- 
ration has  the  exclusive  right  of  meting  whenever  it  is 
required.  I  should  conjecture  that  the  right  of  a 
meter  to  mete,  whether  it  was  required  or  not,  was 
to  remunerate  them  for  keeping  the  port  in  repair.] 
Nor  can  this  action  be  maintained  as  for  a  port  duly 
upon  the  indebitatus  count,  for  if  there  is  a  right  to  any 
payment  in  the  nature  of  a  town  due  or  port  duty,  the 
corporation,  and  not  the  plaintiff,  are  the  proper  parties 
to  sue ;  for  the  lease  of  1795  does  not  convey  to  the 
lessee  any  right  to  port  duties.  [Alderson  B.  All 
that  is  conveyed  to  Jenkins  by  that  lease  is  the  metage.] 
If  the  payment  be  considered  as  a  port  due,  the  plaim 
tiff  cannot  pray  in  aid  the  modem  usage  to  strengthen 
her  title,  by  the  presumption  of  a  grant ;  for  the  per- 

(a)  And  see  Jonet  v.  Waten,  infra,  p.  361. 
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oepdoD  of  the  profits  by  her  and  the  testator  must       1835. 
IitTe  a  leference  to  the  lease  under  which  they  held. 
Nor  cm  the  payment  be  supported  as  a  port  duty,  for 
DO  sufficient  consideration  is  shown  for  it.    The  weU- 
biown  rule  is,  that  no  charge  can  be  imposed  upon  the 
subject  without  a  corresponding  benefit.      Thus,  a 
person  caonot  prescribe  for  toll  thorough,  without  at 
the  sune  time  alleging  a  consideration,  as,  that  he 
npiin  the  highway ;  for,  the  public  having  a  general 
lightof  pisring  through  highways,  cannot  be  so  charged 
without  reoeiring  a  corresponding  benefit;   South  v. 
Sieppard{a),  Truman  ▼.  Walghamib).      In  Colton  y. 
Smtk  (c),  a  prescription  by  a  lord  of  the  manor  for  toll 
of  sD  goods  landed  within  the  manor,  was  held  good, 
by  reason  of  the  consideration  of  repairing  a  wharf: 
lord  MoMgfield  remarking,  *'  In  this  case,  every  body 
Att  pays  has  a  benefit.'*    In  Warren  v.  Prideanx  {d), 
die  prescription  was  for  a  toll  in  consideration  of  main- 
tiamg  a  quay ;  and  Hale  C.  J.  said,  '*  If  he  had  said 
diat  he  and  all  those  whose  estate  he  had,  had  a  port, 
SDcl  were  bound  to  maintain  that  port,  that  might  have 
been  a  sufficient  prescription ;  but  in  this  case  there 
anst  be  a  specific  inducement  and  compensation  to  the 
aobject,  by  reason  of  tiiose  statutes  by  which  all  mer- 
chants and  others  have  liberty  to  come  in  and  go  out.** 
But  here  it  was  not  in  evidence  that  the  corporation 
were  bound  to  repair  the  port,  or  that  there  was  any 
other  consideration  for  demanding  this  payment  as  a 
port  duty. 

S'nr  WiOiaM  FoUett,  Solicitor-General,  and  C.   C 
^ofot^  oositA.    This  rule  was   moved   for,  first  on 

(■)  MoQf^  574,  a. 

W  <  Wih.  S99.     See  also  Uk^  tf  Ni*imgham  ▼.  Lcanbtrt,  Willes, 
^^1>  FcftaiY.  Pidbn^tt,  1  T.  R,  660. 
(4lCo«p.47.  (d)lMod.l05. 
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18SS.  ^  groiBid  of  a  misdirection ;  and  secondly,  not  on  die 
ground  of  tbe  verdict  being  against  the  weight  of  evi* 
dcnce,  but  on  this  additional  ground,  that  the  learned 
judge,  bj  omitting  to  direct  the  jury  as  to  the  bearing 
and  application  of  the  plaintiff's  eTidence  upon  thi 
question  of  prescription,  had  in  the  result  misled  them 
into  giving  a  verdict  against  its  proper  operation. 

lursl^  with  r^ard  to  the  misdirection.  In  hia  sum- 
ming ufy  the  learned  judge  did  not  sufficiently  infimi 
the  jury  with  xegiutd  to  the  nature  and  weight  of  the 
evidence  requisite  to  sustain  a  prescription.  He 
should  have  told  them,  that  a  long  continuance  of  no* 
dem  usage»  unbroken  and  uncontradicted,  was  cogeat 
evidence  of  a  prescriptive  origin.  Nor  did  he  diatis* 
guish  between  a  claim  to  the  profits  of  an  imm^noriUI 
office,  and  a  claim  to  a  port  due,  which  mi^t  originate 
in  modem  times.  Though  these  were  omissions  oidjfp 
they  amount  to  a  misdirection.  But  further,  As 
learned  judge  told  the  jury  that  nothing  upon  the 
dence  beiore  them  prevented  them  fiH>m  presuming 
grant  of  the  toU,  if  they  thought  that  such  grant 
anterior  to  the  charter  of  Elizabeth,  or  the  time  of 
memory ;  but  he  never  told  them  that  such  a  graafe 
if  of  port  duties,  might  be  made  at  a  subsequent  pm 
riod.  [Peurke  B.  Did  you  distinctly  cUim  the  pi^ 
ment  qui  toll  under  any  lost  grant  ?  If  you  6k 
why  should  the  judge  put  it  in  that  shape  to  the  jury 
The  plaintiff  opened  his  case,  not  as  one  of  a 
grant,  but  as  a  claim  for  a  port  duty  of  id.  a  chaldv^^ 
upon  coal  imported  (a) ;  and  rested  his  claim  on 
presumption  of  legal  origin,  arising  from  a  posse 
of  seventy  years.  Now  metage  or  measurage  is 
scribed  by  Lord  Hale(J>),  as  a  toll  due  for  the  use 

(a)  Brownlow's  Redivivus,  819. 

(b)  De  Portibui  Midf ,  HMgrave's  Law  Tracts,  76. 
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common  buBhel  or  other  instrument  to  measure  dry  or 
ivet  goods,  imported  or  exported,  and  it  by  him  enu- 
EBented  as  one  of  the  payments  made  at  different 
^oits,  under  the  tide  of  port  duties  or  petty  customs* 
TThe  phuntiff  daims  precisely  this  species  of  toll,  and 
5l  may  be  recovered  under  the  common  count.    But 
^he  learned  judge  never  explained  to  the  jury  the 
«ffisct  of  that  evidence  of  possession  upon  the  plaintiff's 
dlraumd.     The  title  of  the  plaintiff  to  this  payment  as 
.Alport  duty  clearly  appeared;  but  it  is  novir  objected 
§imt  it  cannot  exist  on  account  of  the  want  of  consider* 
auioo,  where  parties  do  not  require  their  coals  to  be 
^weighed  or  measured,  and  that  it  would  be  extreme 
lurdship  to  make   this  payment  imperative,  whether 
vhe  meter  is  called  upon  to  perform  his  duties  or  not. 
Silt  that  is  a  fidlacy,  for  the  weighing  is  not  the  only 
or  main  consideration  for  the  claim.    For  as  owner  of 
tile  port  of  Trmro,  the  corporation  is  entitled  to  thb 
S^ment  as  well  as  many  others.      A  subject  cannot 
^snate  a  port,  which  is  a  royal  franchise,  but  the  crown 
^OBj  grant  such  franchise  to  a  subject,  as  appears  from 
^aany  instances  collected  in  Lord  Hale's  treatise  De 
J^ortUnu  Maris  (a).    To  such  a  grant  from  the  crown 
antt  be  referred  the  rights  of  ownership  of  the  port  of 
Truro,  which  have  been  exercised  by  the  corporation. 
Thus  they  have  reserved  anchorage  from  all  ships  coming 
to  anchor  within  the  port,  of  which  payment  Lord  Hak 
mytyit  is  a  payment  due  to  tlie  owner  of  a  franchise  of  a 
poit(ft).    They  have  constantly  received  quay  dues. 
Tlie  charter  of  Elizabeth  only  affirms   those  rights 
vhidi  were  previously  enjoyed.     Though  the  crown 
codd  grant  the  franchises  of  a  port,   the   previous 
^ts  of  the  owner  of  the  shore  made  that  grant  of 


1886. 


(•)  Uvpave*!  law  Tracts,  cap.  vi.  p.  7f . 

{^)  U.  n.  7A 
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little  value,  except  when  made,  as  it  generally  wa 
the  owner  of  the  soil.  Then  this  corporation  I 
owners  of  the  soil,  and  by  charter,  of  the  port, ! 
afforded  sufficient  consideration  for  paying  this 
duty,  by  permitting  the  soil  to  be  dedicated  to 
use  of  a  port.  Now,  the  liberty  of  brin^g  g 
into  port  for  safety,  of  itself  imports  a  consideratibi 
a  toU  there  imposed  under  the  name  of  weigl: 
Mayor  of  London  ▼•  Hunt  (a).  So  the  landing  § 
within  the  manor  is  a  sufficient  consideration,  whe 
they  are  placed  on  a  wharf  or  not,  Crispe  v.  . 
wood  (&).  The  Mayor  of  London  v.  Hunt  is  le 
nized  by  Lord  Mansfield,  in  the  Mayor  of  Yarm 
▼•  JSaton  (c),  where  he  says,  *'  the  making  a  port  i 
itself  a  consideration.  It  is  a  self  evident  convenii 
to  the  merchant  It  speaks  for  itself;  it  may  neve 
quire  repairs,  therefore  I  do  not  know  that  it  is  nc 
sary  to  show  repairs ;"  and  Wilmot,  J.  added,  th 
consideration  must  be  shown  for  a  toll  thorough  b 
against  common  right,  but  a  port  duty  of  itself  imf 
a  consideration  to  support  it. 

Further,  the  corporation  sustain  certain  burthei 
cleansing  the  port  and  keeping  up  its  boundariet 
weU  as  in  maintaining  bushels  and  weights  and  m 
for  the  measurement  and  weighing  of  goods, 
obligation  to  perform  duties  is  a  sufficient  consideral 
for  though  the  performance  of  them  be  rejected, 
corporation  may  be  indicted  for  neglecting  them.  *] 
appears  from  Vinkensteme  v.  Ebden  {d),  which  was 
ver  for  an  anchor  &c.  seized  for  toll  on  coals  expo 
from  Newcastle,  where  Lord  Holt  said,  there  wai 
hecessity  to  aver  that  the  port  was  in  repair;  for 

(a)  In  error  in  the  Exchequer  Chamber,  3  Lev.  S7. 

(b)  Id.  424.  (c)  3  Burr.  1406. 
(d)  i  Lord  Rajm.  384;  1  Salk.  248.  S.  C,  and  the  MMen  case 

dted  (torn  3  Keble,  53i. 
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comideration  is,  that  they  have  used,  time  whereof  &c.       1835. 
to  repair  &C.,  so  that  the  consideration  is  not  the  actual 
t^epaIriDg  of  it,  but  that  they  have  been  time  whereof 
Sic.  obliged  to  repair.    It  was  therefore  unnecessary  to      Hakvet. 
^loir  the  actual  weighing  or  measuring  of  the  goods  in 
.r^espect  of  which  the  toll  is  claimed.  Again,  in  Htupurt 
^^.  WiUs  (a),  it  was  said,  that  a  claim  to  toll  for  wharfage 
^ud  cranage  in  the  dty  of  Norwich  would  be  good,  had 
St  been  for  goods  landed  on  the  quay,  or  had  the  river 
l3een  daimed  by  the  plaintiffs  {b).    Warren  v.  Prideaux, 
Gted  for  the  defendant,  only  proves  that  where  a  toll 
u  daimed  on  the  sea,  or  a  navigable  river,  a  clear  con- 
sadenUkm  must  be  shown ;  Lord  Hak  saying,  '*  If  any 
vmiii  win  prescribe  for  a  toU  on  the  sea  he  must  allege 
^  good  consideration,  because  by  Magna  Charta  and 
other  statutes  every  man  has  a  liberty  to  come  and  go 
'OpoD  the  sea  without  impediment."    In  Earl  Falmouth 
'^.  George  (e)  a  claim  for  toll  of  a  capstan  was  disputed, 
^^  the  ground  that  there  was  no  consideration  with 
^"^egird  to  the  boats  which  did  not  use  it;  but  BestC.S. 
^lid,  "  Though  the  fishermen  may  not  always  use  the 
^^tpttan,  yet  it  is  of  advantage  to  them.    The  keeping 
^)f  a  capstan  for  such  a  purpose  is  a  sufficient  considera- 
tion for  a  reasonable  tolL^    Rex  v.  Montague  (d)  is  in 
jvinciple  distincdy  in  point  for  the  plaintiff^,  and  is 
^even  a  stronger  authority  than  Rex  v.  JoUffe^  already 
cited.    Though  the  port  dues  are  not  eo  nomine  con- 
▼ejed  by  the  corporation  to  the  plaintiff,  she  may  sue 
imder  the  lease  of  1795,  which  conveys  the  office  of 
3Kter,  with  ''  all  advantages,  profits,  emoluments,  fees, 
loqiiisites  and  rewards  arising  or  accruing  from  the 
^^fmnrmg  of  all  com  &c.''    The  claim  made  is  un- 

^        f<>  1  Mod.  4S. 
W       (^)  Ai  to  tiiit  Ittter  cifcimiiiaiioe,  see  3  Lev.  38,  Mayer  efhondmi  t. 

^i       («>  5Biiig.  t86.  («0  4 B. k Cr.598. 


Sit 


CASES  IN  HILARY  TBRM 


1885. 


v. 

Harvey. 


dottbtedly  for  a  fee  for  measuring.  [Parln  B 
be  that  the  office  of  meter  was  not  immemorial, 
the  corporation  in  more  modern  times  annex* 
Ibeir  ancient  right  to  receive  this  species  of  p 
If  sOf  that  right  would  pass  by  the  lease.] 


Parkb  B.  (a) — I  am  of  opinion  that  this  cas* 
undergo  a  fresh  investigation,  chiefly  on  the  gro 
this  claim  may  be  supported  as  a  port  duty»  1 
the  plaintiff  was  untitled  in  right  of  the  cor] 
Now  it  appears  that  the  learned  judge  om 
leave  to  the  jury  whether  or  not  the  plaintiff 
titled  to  recover  as  for  an  ancient  port  duty, 
there  was  evidence  on  which  that  might  ha 
found  in  her  favour.  There  can  be  no  doubl 
port  duty  may  be  created  within  time  of  men 
the  crown  may  grant  to  a  subject  the  fran 
making  a  port  subject  to  the  obligation  of  repa 
and  may  confer  on  the  owner  of  the  soil^  thus  d< 
to  the  public,  a  compensation  from  those  who 
port  in  the  shape  of  dues  to  be  paid  by  them  v 
various  matters  imported.  And  it  is  quite  sett 
such  payments  may  be  enforced,  though  not 
to  have  been  made  from  time  immemorial. 

As  to  the  other  objections,  after  looking  at  th 
of  the  learned  judge,  we  cannot  say  there  bai 
misdirection,  though  it  was  most  important  in  a 
garding  ancient  rights,  that  the  nature  of  the  e 
as  it  affected  them,  should  have  been  more  d 
explained  to  the  jury.  The  proper  mode  of  pn 
the  point  to  them  would  have  been,  that  fromi 
interrupted  usage  of  at  least  fifty  years,  tb( 
warranted  in  presuming,  and  ought  to  presus 
the  payment  had  been  made  from  time  inmi 

(a)  Lord  Ahinger,  viho  while  at  the  bar  had  led  this  caoi 
defendant,  was  sitting  in  equity. 
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ooIe»  tome  eridenoe  was  given  to  the  contrary.    That 
ii  the  otual  and  orduiary  way  m  which  such  questions 
are  kft  to  juries,  and  it  is  very  material  to  the  rights  of 
xnaiiy  individuals,  that  the  rule  should  be  adhered  to  in 
the  cases  of  ancient  rights,  not  only  to  tolls,  but  in 
siSDy  other  cases  of  public  exemptions  depending  on 
^iisige,  particularly  moduses.     But  the  learned  judge 
ii  stated  not  only  to  have  omitted  to  direct  the  jury 
^t  they  ought  to  make  such  presumption,  unless  some 
tnlence  to  the  contrary  appeared,  but  merely  to  have 
told  them  that  he  knew  of  no  rule  of  law  to  prevent 
ihein  from  presuming  the  immemorial  existence  of  the 
payment  from  the  evidence  of  the  modem  usage.    Nor 
did  the  learned  judge  inform  the  jury  that  the  claim 
m  question  might  have  had  its  origin  within  time  of 
legal  memory ;  on  the  contrary,  he  pointed  out  to  them 
the  amount  of  4id.  a  chaldron  for  metage  of  coals  as  one 
of  the  matters  to  be  considered  by  them  in  deciding 
vbedier  it  was  an  immemorial  payment.  The  jury  would 
Aerefore  consider  the  claim  as  one  necessarily  depend- 
ing on  immemorial  usage — a  point  of  view  in  which  the 
difference  in  the  value  of  money  so  presented  to  them 
vould  probably  have  considerable  effect  on  their  ver- 
dict.   For  these  reasons,  but  principally  because  the 
luned  judge  did  not  instruct  the  jury  that  the  plain- 
tiff's claim  to  this  payment  might  be  sustained  as  a  port 
datjr,  and  confined  their  consideration  of  the  case  to 
t  question  of  immemorial  usage,  I  think  that,  without 
tiding  a  word  of  opinion  on  the  weight  of  the  evidence, 
At  case  should  be  sent  to  another  jury. 


18S& 


BoLLAHD  B.  concurred. 


Aldbrson  B. — It  appears  to  me  that  the  summing 

^  of  the  learned  judge  was  calculated  to  mislead  the 

idry ;  for,  as  was  well  put  by  the  counsel  for  the  plain- 
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Harvey. 


tiff,  the  plaintiff's  claim  was,  in  terms,  left  to  them  as 
claim  against  common  right ;  whereas  had  it  been  pr 
sented  to  them  as  one  in  the  nature  of  a  port  dut 
they  would  have  seen  that  there  was  a  correapondii 
benefit  to  the  party  from  whom  the  payment  m 
claimed,  and  therefore  that  it  could  not  be  consider 
a  claim  against  common  right.  On  the  other  poio*! 
am  clearly  of  opinion  that  too  little  stress  was  laid 
the  learned  judge  on  the  usage  of  modem  times, 
it  should  be  held  that  so  little  weight  is  to  be  attach 
to  usage  of  the  duration  here  proved,  unimpeached  J 
evidence  to  the  contrary,  very  few  of  those  impofta: 
rights  which  depend  on  proof  of  long  usage  could  coi 
tinue  to  exist. 


GuRNEY  B.  concurred. 


Rule  absolute  without  costtt 


BucKwoRTH  against  Simpson  and  Another. 


stated  an  agreement,  dated  6th  December  1805,  t 
which  M.  Buckworth,  J.  C.  R.  and  P.  A.,  as  tnistei 
and  testamentary  guardians  of  the  plaintiff,  let  a  mfl 
suage,  land,  and  premises,  in  the  county  of  Lineoi 


Aisumpsit  for     A  SSUMPSIT.    The  first  count  of  the  declaratk 

not  keeping        Jla. 
premises  in 
repiur  is  a 
transitory 
action. 

An  instru- 
ment executed 
in  1805  was 

then  stamped  with  a  15f.  stamp  as  an  agreement,  beinp  in  reality  a  lease^  and 
such  liable  to  a  1/.  lOf.  stamp.  In  1884  it  was  stamped  m  pursuance  of  37  GeowS. 
136.  s.  3.  with  a  1/.  stamp,  that  being  the  lease  stamp  imposed  in  1815  by  55  Geou 
c.  184.,  which  repealed  the  existing  duties.    Held,  that  it  was  properly  stamped 

Lands  were  let  for  a  year  certain,  and  then  from  year  to  year,  so  long  as  tbm  p 
ties  should  think  proper,  with  power  to  determine  the  lease  on  giving  notioei 
quit.  The  lease  then  contained  various  terms  as  to  repairing  and  cultivation.  9 
tenant  occupied  under  the  lease  and  died;  his  executors  entered  on  the  dfom 
premises,  and  continued  to  occupy  them,  paying  rent  for  several  years.  Hefa»  K 
they  were  personally  liable  for  breaches  of  the  stipulations  to  repair  and  eoltra 
contained  m  the  onsinal  lease,  and  were  properly  sued  in  assumpsit  on  an  im^ 
promise  to  perform  them,  founded  on  the  consideration  of  their  continuing  to  ooc^ 
and  the  lessor's  abstaining  firom  giving  notice  to  quit. 
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to  one  Barber,  to  have  and  to  hold  from  the  6th  day  of       iggg. 
^pril  then  next  ensuing,  for  and  during  the  term  of      ^^v^/ 
one  year  firom  thence  to  be  complete  and  ended,  and    ^^^^JJ^^^th 
^liQiceibrward  from  year  to  year,  so  long  as  all  parties      Simpson 
sboald  think  proper,  either  of  them  giving  notice  in 
^lidiig  to  the  other  of  his  wish  and  intention  to  deter- 
mine the  said  demise  and  tenancy,  at  least  six  months 
previoiu  to  the  expiration  of  any  one  year,  at  the  rent 
therein  mentioned.    Barber  also  agreed  to  keep  the 
lRiil£ng8  and  premises  in  complete  repair,  and  to  leave 
diem  in  good  and  tenantable  repair  at  the  end  of  the 
jear  when  diey  should  be  quitted,  and  to  manage  the 
&rm  according  to  certain  specified  terms.    The  decla- 
lation  then  stated  that  the  plaintiff  came  of  nge  on  S2d 
December  1815,  and  that  in  consideration  that  he  had 
ittidertaken  to  let  the  premises  to  Barber  on  the  same 
^^TDiB  as  in  the  agreement  made  with  his  guardians, 
barber  undertook  to  perform  the  same  in  all  things  on 
'^  behalf  to  be  performed ;  that  on  the  5th  January 
'^1  Barber  made  his  will,  and  authorized  the  defend- 
^^ts  to  continue  his  business  in  trust  for  certain  persons 
^^d  purposes,  and  died  on  2d  of  March  1821 ;  that 
two  defendants  proved  the  will,  and  that  all  the 
9  light,  title,  and  interest  of  the  said  Barber,  of, 
and  to  the  said  demised  premises,  came  by  assign- 
it  to  the  defendants.    It  then  further  alleged,  that 
coDaiderBtion  of  the  premises,  and  that  the  plaintiff 
^^rocdd  permit  them  to  continue  in  possession  of  the 
^kndsed  premises  as  such  assignees,  and  would  omit  to 
^jat  tbem  six  months  notice  to  quit  at  the  proper  time, 
and  according  to  the  terms  in  the  agreement  men- 
tioned, the  defendants  undertook  to  perform  the  agree- 
neat  in  all  things  to  be  performed  on  the  behalf  of  the 
mi  Barber.    It  was  then  averred,  that  the  said  Barber 
wu  tenant  to  the  plaintiff  until  his  death,  and  that 

▼OL.  V.  A  A 


BuCKWOBTn 
V. 
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1885.  after  his  death  the  defendants  became  and  were  the 
tenants,  and  continued  as  such  tenants  in  posseasion  to 
the  plaintiJBT  for  a  long  space  of  time,  to  wit,  antQ  the 
SiMPfoii  6th  April  1833;  and  although  the  plaintiff  fuffered 
them  to  remam  m  possession,  and  omitted  to  give  tnem 
six  months*  notice  to  quit  at  the  proper  time  and  aooord* 
ing  to  the  terms  of  the  agreement,  yet  that  the  said 
defendants,  as  such  assignees  as  aforesaid,  during  the 
tenancy  since  the  death  of  the  said  Barber,  until  the 
6th  April  1833,  did  not  keep  the  premises  in  repair^ 
but  delivered  them  up  on  that  day  in  a  bad  and  un- 
tenantable state  of  repair.  In  another  count  the  alia* 
gation  that  the  trustees  let  the  premises  waa  omitted^ 
and  it  was  stated  that  Barber  took  them  from  the  plain* 
tiff,  and  promised  to  keep  them  in  complete  repair.  A 
subsequent  count  was  similar,  except  in  alleging  Bmt^ 
ber*s  agreement  in  more  general  terms,  and  also  ayerring 
that  on  Barber's  death  the  premises  came  to  the  da* 
fendants  by  assignment,  and  that  they  engaged  to  uaa 
them  in  a  proper  and  tenant-like  manner  during  the  ta« 
nancy.  The  last  count  was  for  use  and  ocoupatimi. 
The  action  was  commenced  before  the  new  rules. 

Pleas,  the  general  issue  and  statute  of  limitations  fajr 
defendant  Simpson,  and  issue  thereon.  Judgment  by 
default  was  suffered  by  the  other  defendant.  The  va* 
nue  was  laid  in  Middlesex, 

At  the  trial  before  Gurney  B«  at  the  Middlesex  sittings 
after  last  term,  it  appeared  that  Barber  took  certain 
premises  in  Lincolnshire  on  an  agreement  with  tha 
trustees,  dated  6th  December  1805,  aa  stated  in  tlia 
declaration,  and  occupied  them  till  his  death.  Tba 
original  of  that  agreement  was  produced,  stain 
with  a  1&.  agreement  stamp,  and  also  a  1/.  lease  a 
The  defendants  objected,  first,  that  the  cause  ofncti 
being  local  in  Lincolnshire,  the  venue  should  h« 
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imiiiid  tfaere;  secondly,  that  the  stamp  should  hare       lg35. 
ben  U  lOi^  according  to  stat.  44  Oeo.  S.  c.  98.  in  force      ^^^^^"^ 
■  MM ;  thirdly,  that  the  executors  were  not  proved      ^^*^*^»™ 
to  htm  etpready  agreed  to  hold  the  premises  on  the     Simpsoh 
tenru  on  which  Barber  held  them^  as  alleged  in  the 
Militiotit  atad  lastly,  that  the  legal  estate  appeared 
wt  to  be  in  the  pbintiff,  but  in  his  trustees.    In  an- 
**tt  to  questions  by  the  learned  judge,  the  jury  found 
^  tte  defendants  had  become  tenants  to  plaintiff 
^  Barher*t  death,  and  that  the  dilapidations,  if 
^Uiasted  according  to  the  terms  stated  in  the  declara- 
iioiii  would  amount  to  34/.,  but  if  estimated  according 
to  tbe  KaMity  df  a  tenant  from  year  to  year,  amounted 
te  Ui  only.     The  learned  judge  orerruled  the  de* 
Sudanis'  objections,  and  directed  a  verdict  for  34/.,  but 
C^ve  die  defendants  leave  to  move  to  enter  a  nonsuit  or 
^  'veftliely  or  to  reduce  the  damages  for  the  dilapidations 


BRU  having  moved  accordingly,  the  court  refused  a 

^^  on  the  first  point,  saying,  the  action  of  assumpsit 

^^B  a  contract  was  transitory  and  not  local :  Parke  B. 

adding,  that  the  doctrine  of  venue  applicable  to  cove- 

<)iiits  running  with  the  land  did  not  apply  to  that  form  of 

Action  (a),  and  that  a  main  question  would  be,whether, 

^  ooDsequence  of  the  neglect  to  give  notice  to  quit,  a 

fteih  contract  to  let  and  occupy  the  prembes  must 

^  taken  to  have  arisen  at  the  end  of  each  year,  as  on  a 

Mr  demise  by  the  plaintiff  himself;  it  being  admitted 

dut  if  the  original  contract  had  been  for  a  fixed  period, 

iid  the  executors  had  then  entered,  the  case  would 

hite  been  di£Ssrent.    On  the  last  point  the  court  held, 

^  it  was  for  the  defendants  to  show  that  the  plaintiff 

^  only  the  cestui  que  trust,  as  contracting  for  the 

(0  Itt  TWrtly  T.  Ptoit,  1  Wtnt.  Sannd.  240  a.  n.  (b)  (o),  Slevenion 
**1««IM^  a  fiaft,  580 ;  ^atiM  t.  TVntr,  cmtr,  Vol.  IV.  .561. 
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lQ3j6.       benefit  of  anotheri  whereas  nothing  on  the  evidenc 

^^yy^      prpved  that  the  legal  estate  was  not  in  the  plaintifl 
BucKwoaTH    *     •  ^ 

9.  but  they  granted  a  rule  on  the  second  point  as  to  th 

^'f '^      atampi  and  on  the  third  point  in  reduction  of  damagei 

fUMAnotber.  * 

Adams  Serjt.  (with  him  J.  J.  WiUiafM)  showei 
cause.  First,  as  to  the  stamps ;  if  the  agreement  stamj 
of  I5s,  was  not  itself  sufficient,  the  lease  stamp  of  U 
which  was  impressed  on  the  document  just  before  tb 
trial,  being  the  amount  of  a  lease  stamp  under  55  Ga 
8.  c.  184.  was.  It  will  be  argued  that  as  by  44  Geo.  S 
c.  98.,  the  stamp  act  in  force  in  1805,  the  proper  amoun 
of  stamp  duty  on  a  lease  was  II,  10^.,  the  stamp  of  h 
is  insufficient,  because  the  stamp  required  to  be  put  oi 
an  instrument  must  be  taken  to  be  that  which  is  th( 
legal  stamp  at  the  time  it  was  executed.  But  the  stam] 
office  could  only  impose  the  stamp  duty  in  force  at  thi 
time  they  affixed  the  stamp ;  for  as  by  55  Geo,  3.  c.l84i. 
it  if». enacted,  that  all  previous  duties  shall  cease  am 
determine,  the  only  stamp  duty  proper  to  be  affixes 

• 

after  the  passing  that  act  must  be  that  which  was  i 
use  at  the  time.  The  commissioners  were  empowered 
to  affix  a  stamp  in  the  manner  they  did  by  37  Geo.  i 
c.  136.  s.  2.  which  provides,  that  where  any  skin  o 
piece  of  vellum  or  parchment,  or  sheet  or  piece  c 
paper,  on,  which  any  matter  or  thing,  (except  bills  c 
exchange,  promissory  notes  or  other  notes,  grafts  g 
orders,)  shall  have  been  engrossed,  printed  or  writtei 
shall  be  brought  to  the  commissioners  to  be  stamped^  aftc 
the  same  shall  have  been  executed,  the  same  not  havio 
been  stamped  with  any  stamp,  or  having  been  stampc 
with  a  stamp  of  less  value  than  is  by  law  required,  an 
the  person  or  persons  producing  the  same  is  desiroi 
of  having  the  same  duly  stamped,  but  the  same  canno 
according  to  the  laws  in  force,  be  stamped  withpi 
payment  of  accumulated  penalties,  exceeding  10^,  bi 
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sides  the  duty^  that  then  and  in  every  such  case  it  shall       18S5. 
ind  may  be  lawful  for  the  said  commissioners  to  direct      ^^^v^^ 
tbe  proper  officers,  and  such  officers  are  hereby  re-    ^^<^*^o"« 
qnired  to  stamp  the  same,  on  payment  of  the  duty  by      Simpsov 
iw  patfabk  for  such  veUum,  &c.  in  respect  of  the 
utttrumeDt,  matter  or  thing,  engrossed,   printed,  or 
written  thereon,  and  one  penalty  of  10/.  only  for  every 
such  sliD,  &c.,  although  the  duty  payable  for  the  same 
siudl  have  been  imposed  by  more  than  one  act  of  par- 
'uunent,  and  notwithstanding  the  penalties  thereupon 
^yhave  accumulated  to  a  larger  sum  than  the  said 
5iim  of  lOL    The  "  duty  by  law  payable"  must  be  that 
^  payable  when  the  stamp  is  affixed  to  the  instrument, 
^hedier  the  amount  be  greater  or  less  than  at  the  time 
of  its  execution.    As  to  the  objection  that  the  instru- 
iMit  was  not  evidence,  unless  stamped  with  the  par- 
^icolar  stamg  required  by  law  at  the  time  it  was  exe- 
cuted, Lawrence  J.  while  sitting  at  nisi  prius,  over- 
Yoled  a  similar  point  made  in  Doe  d.  Dyke  v.  Whit' 
^ham  (a),  and  it  was  afterwards  abandoned  on  a  mo- 
tion in  the  court  above  to  set  aside  the  verdict.    It  is 
troe  that  in  that  case  the  new  stamp  duty,  which  had 
been  paid,  was  larger  than  that  in  force  at  the  time  of 
die  execution.  The  present  is  the  only  instance  in  which 
Ae  duty  existing  before  the  act  of  1815  was  lowered 
^  that  act.    The  other  ground  on  which  the  rule  was 
{ranted  was,  that  the  personal  contract  by  the  defend- 
^ts  with  the  plaintiff,  to  hold  on  the  terms  of  the  ori- 
Sinal  tenancy,  was  not  proved  as  laid  in  the  declara- 
tion (&),  nor  was  a  six  months'  notice  to  quit  proved  (c). 

(•)  4  l^aot  R.  SO.    See  5  Bing.  156. 

(4)  As  to  rack  ooDCract  being  m  writiog»  see  Edge  ▼•  Strafftrd,  ante. 
Vol.  1.396. 

(0  See  L^  T.  Sirudwick,  Salk.  414;  Birch  v.  WHgh,  1  T.  R.  378 ; 
^.  Abr.  th.  Leaie  (L)  ;  Dam  r.  Cartwright,  4  East,  31 ;  Hex  v.  Hunt- 
7B.&Cn551. 
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1895.       But  the  entry  on  the  premises  by  the  defendants,  who 
^*'**''^^      were  executors  of  Barber,  the  original  lessee,  and  their 

BuCKWOftTH 

9.  continuing  to  occupy  and  enjoy  them  after  his  dealhi 

SiMPflov      made  them  in  law  tenants  to  the  plaintiff  from  year  to 

and  Anotlitr.  '^  ■  <     t 

year^  under  a  new  demise  on  the  terms  of  the  original 

tenancy^  as  the  plaintiff  refrained  from  giving  them 

notice  to  quit. 

Hill  and  Busby  in  support  of  the  rule.  As  Um 
stamp  duty- payable  in  this  case  at  the  time  of  ezeeai* 
ing  the  deed  amounted  to  1/.  \(k.,  the  revenue  v 
clearly  defrauded  by  the  stamp  now  impressed  of  IJL 
only.  This  instrument  is  argued  to  be  within  the 
relief  afforded  by  37  Geo.  3.  c.  136.  s.  8.,  as  stamped 
with  a  stamp  of  proper  denomination,  though  of  less  valoe 
than  by  law  required.  But  that  section  does  not  eiia«> 
ble  the  commissioners  to  stamp  the  instrument  wldi 
the  stamp  '*  in  use  for  the  same  at  the  time'^  it  ii 
^'  produced  to  be  stamped/'  as  the  first  does  in 
The  legislature,  by  omitting  those  terms  in  the 
section,  shows  an  intention  not  to  extend  the  same  in^ 
dulgenoe  to  cases  included  within  it,  as  to  those 
comprised  in  the  first.  But  this  case  does  not  fiJI 
within  section  1  of  37  Geo.  3.  c.  136.,  for  it  only  ap- 
plies to  cases  where  the  stamp  actually  impressed  is 
of  a  different  denomination,  but  of  an  equal  or  greater 
value  with  that  required  at  the  time  of  executing  Ae 
instrument,  and  the  revenue  is  not  injured  by  tlie  mi»* 
take.  Here  the  1/.  stamp  is  of  the  right  denominatim^ 
but  of  inferior  amount  to  that  which  should  have  been 
paid.  For  by  section  1  it  is  provided,  that  if  any 
paper,  whereupon  any  instrument,  except  bills,  ftci, 
shall  be  written,  liable  in  respect  thereof  to  be  stamped 
with  a  stamp  of  a  particular  denomination  or  valuer 
and  whereon  there  is  or  shall  be  impressed  any  stamp 
or  stamps  of  a  different  denomination,  but  of  an  eqfod 
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or  gmter  Yalue  wilb  the  stamp  required  ai  the  time  of  1835, 
•iMilfi  iigmngi  or  executing  the  instrument,  it  shall 
be  kwfal  for  the  commissioners  in  every  such  case, 
apoopayinait  of  ike  duiu  by  law  payable  in  respect  of  Siicpsoir 
vKiiinitnimenly  and  a  penalty  o[5l.,  to  cause  the  same 
to  be  stamped  with  the  proper  stamp  provided  and  in 
^ttgfor  the  mme  ai  tie  time  such  Tellum  or  paper  shall 
be  produeed  to  be  stamped. 

Secondly,  the  plaintiff  charges  the  defendants  in  his 
dedaratioii,  not  as  executors,  who  at  the  testator's 
deith  entered  on  the  demised  premises,  and  were  there- 
fcie  fiaUe  not  as  assignees  of  the  term,  but  as  tenants  to 
the  pitiotiff  in  possession,  by  virtue  of  a  personal  con- 
tnct  vith  hioH  to  hold  the  premises  upon  the  terms 
cootained  in  the  lease  to  Barber.    Now  there  is  no 
fnot  that  after  the  death  of  Barber  the  defendants 
beeune  and  were  the  tenants  of  the  plaintiff,  and  that 
Boootioe  was  given  them  to  quit,  according  to  the  terms 
of  the  agreement  with  Barber.       When  a  tenancy  is 
enated  kt  a  year,  and  afterwards  from  year  to  year  as 
kwg  as  the  parties  respectively  please,  with  power  to 
^ther  side  to  determine  the   tenancy  on  giving   six 
Booths'  notice  to  quit,  and  the  tenancy  continues  for 
naie  years,  it  must  be  considered  as  a  continuance  of 
the  original  taking,  and  not  as  a  new  demise,  begin- 
niog  from  the  expiration  of  each  year,  in  which  a  six 
Booths'  notice  to  quit  had  not  been  given.     Thus 
BsUer  ^.  says,  in  Birch  v.  Wright  (a),  ^'  If  a  tenant 
fcna  year  to  year  hold  for  four  or  five  years,  either  he 
« his  landlord,  at  the  expiration  of  that  time,  may  de- 
dtte  on  the  demise  as  having  been  made  for  such  a 
BBdwr  of  years  ;^'  a  passage  cited  by  Bay  ley  J.  in  Rex 
^*  Hmrtimamceaux  (b),  who  added,  ''  This  is  on  the 
Pindple  that  it  is  to  be  considered  a  lease  for  so  many 

W  a  T.  B.  380.    See  4  East.  32.  (b)  7  B.  &  Cr.  651. 
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1836.  years  as  the  party  shall  occupy,  unless  in  the  mean- 
time it  shall  be  defeated  by  notice  on  the  one  side  or  on 
the  other."  If  the  defendants  were  in  possession  under 
SiMPioji  gjj  expired  lease  to  their  testator,  there  could  be  no 
personal  contract  by  them  with  the  plaintiff,  as  alteged; 
for  they  could  be  only  personally  responsible  on  the 
ground  that  the  whole  lease  had  been  determined  and 
a  new  contract  entered  into  by  them  with  the  defendant 
in  express  terms ;  but  no  such  agreement  by  them  to 
hold  on  the  terms  of  the  original  lease  is  proved.  Then^ 
though  they  might  be  personally  liable  to  the  phuntiff 
for  use  and  occupation,  yet  the  plaintiff*  can  only  charge 
them  in  their  representative  character  for  the  breach 
of  any  agreement  contained  in  the  original  lease  to 
Barber. 

Lord  Abingbr  C.  B. — This  rule  ought  to  be  dis- 
charged;  The  objection  to  the  stamp  cannot  prevail, 
for  the  different  enactments  of  all  the  stamp  laws  ought 
to  be  construed  as  far  as  possible  by  the  same  nikw 
Thus,  if  the  instrument  in  question  had  been  one  on 
which,  instead  of  a  diminished,  a  higher  duty  had  been 
imposed  since  1805,  its  construction  must  have  been 
the  same.  The  acute  observation,  that  by  estahliahing 
the  11.  stamp  to  be  sufficient  in  this  case,  the  revenue 
will  be  injured,  as  the  legal  stamp,  had  it  been  aflixed 
in  1805,  would  have  been  1/.  10^.,  must  fail^  for  it  is 
the  solitary  instance  in  which  such  an  advantage  could 
be  reaped,  as  in  every  other  the  duties  were  increased. 
The  principle  of  our  decision  is  not  affected  by  any 
such  exception ;  for  by  37  Geo.  3.  the  duty  by  law 
payable  at  the  time  the  stamp  is  affixed,  is  the  only 
amount,  the  demand  of  which  is  authorized  by  that 
act.  The  other  objection  raises  a  nicer  point  I  do 
not  doubt  the  decbions  which  have  been  cited  to  show 
that  whto  a  letting  from  year  to  year  continues  for  seferal 
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yean,  it  may  be  treated  or  declared  on  as  a  demise       18S5. 
originally  granted   for  that  whole  term  certain.     In      ^"^v^/ 
whateter  way  the  case  is  put,  it  is  quite  clear  that      ^«^o*th 

debt  would  lie  for  any  rent  due.    The  form  of  action      Simpson 
._j.,j  ^,  jx»^L4.  *"d  Another, 

in  wtnch  damages  are  to  be  recovered  for  the  not  re- 

piiring,  most  be  assumpsit  against  the  defendants  in 
their  own  right;  for  it  is  admitted  they  are  liable  de 
bonis  propriis  for  their  occupation  of  the  farm  after 
Barber's  death.  But  though  the  form  of  action  is 
confessedly  correct,  yet  it  is  said  that  the  tenancy  has 
been  iaqproperly  laid  as  one  from  year  to  year,  and 
not  ibr  the  whole  term,  according  to  the  legal  effect  of 
the  circumstances.  It  is  however  sufficient  if  a  party 
m  his  jdeading  sets  forth  his  case  so  as  to  found  the 
pronuse  he  alleges  to  be  made  by  the  defendants,  and 
die  court  will  decide  on  the  legal  effect  produced.  Nor 
do  I  see  how  a  declaration  otherwise  framed  could  have 
been  supported  by  the  focts  in  evidence.  It  states  a 
dennse,  which  is  to  continue  from  year  to  year,  unless 
detemuDed  by  notice  to  quit;  and  then  avers  that  no 
nuh  notice  was  pven,  and  that  the  occupation  was 
contimied:  two  facts  sufficient  to  raise  the  implied  pro- 
line of  the  defendants  afterwards  alleged,  viz.  that  the 
defisadants  consented  to  occupy  on  the  terms  of  the 
original  lease.  The  promise  laid  in  the  declaration  ap- 
pan  to  me  supported  by  the  evidence,  and  this  rule 
■nut  therefore  be  discharged. 

Pabu  B. — ^I  can  add  nothing  to  what  has  been  al- 
i^y  nid  on  the  subject  of  the  stamp,  except  that  the 
ittK  words  *'  the  duty  by  law  payable,"  are  found  in 
^  the  sections  of  S7  Geo.  S.  c.  136.  which  have 
W  dted.  Now  all  the  duties  imposed  by  former 
^  are  repealed  by  55  Geo.  3.  c.  184.,  so  that  they 
^  no  longer  be  duties  **  by  law  payable*'  at  the  time 
^  eommissioiieni  are  called  on  to  affix  Ae  stamp. 
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1836.  The  other  ia  a  point  of  some  iaportamce,  but  not  ia> 
volved  in  doubt.  The  decUratioD  states  all  tbo  lacto 
oorreelly,  and  the  piomiae  alleged  to  have  been  iMdLt 
SiiiFsov  iiy  ^le  defendants  is,  that  in  consideration  of  the 
plaintiff  permitting  them  to  continue  in  possession  of 
the  premises,  and  c»nittiiig  to  give  notice  according  to 
the  terms  of  the  agreement,  they  would  perform  it  |n 
all  things  to  be  performed  on  die  part  of  the  originsl 
tenant  fiofber*  The  only  questicm  is,  whether  this  m 
a  promise  which  is  to  be  implied  by  law  ?  I  am  of 
opinion  that  it  is,  and  that  the  implication  necessarily 
arises  firom  the  atuation  of  the  parties.  Were  it  held 
otherwise,  great  inconyenience  would  arise,  as  this  sort 
of  occupation  is  of  very  ordinary  occunrence*  Tht 
nature  of  the  demise  is  this,  that  the  lessee  shall  boi4 
for  one  year,  and  so  firom  year  to  year  as  long  es  hot^ 
parties  please,  subject  to  a  uKide  of  nottfyiag  the  difr 
sent  of  either  by  giving  the  other  a  notice  to  maiH^ 
Suppose  land  so  let  to  descend  to  the  heir  at  law  of  thi 
lessor,  who  does  not,  by  giving  a  notice  to  quit»  OMimt 
his  power  to  dissent  firom  the  continuance  (rf  th^  W 
nancy,  the  tenancy  will  continue.  So  if  a  new  fMirtgf 
comes  into  possession  as  assignee  of  the  original  tmin^ 
and  (he  landlord  gives  him  no  notice  to  quit»  <lie  air 
signee  becomes  tenant  on  the  same  terms  i^  hif 
decessor.  If  the  law  did  not  imply  that  tp  be  th# 
tract,  the  consequence  would  be^  that  in  suoh  onset  ^0 
action  could  be  supported  for  any  breach  of  the  or^^nal 
terms  of  demise,  e.  g.  in  neglecting  repairfly»  or  £^  far- 
tieular  modes  of  farming,  &&,  unl^as  it  wi^  brou^ut  bf 
the  executors  of  the  original  landlord  against  thici  n- 
presentatives  of  the  original  lessor.  That  wooUl  he 
most  inconvenient,  and  perhaps  impracticablt»  efttf  a 
lapse  of  several  years ;  for  it  is  clear  that  the  stiUnfeB 
82  Hen.  8.  c.  34«  only  applies  to  tenants  under  leMW 
by  indentgure.    Then  it  9ew>3  b^ttcx  tQ  hold  tbit  tkia 


BcFCXWOmTH 


IN  THB  Fifth  Yeae  w  WILLIAM  IV.  SU 

r^Aon  of  landlord  and  tenant  is  to  be  implied  from       1886. 

tbe  situation  of  the  parties,  where  the  person  entitled  to 

tlie  reversbn,  as  representing  the  original  lessor,  omits 

to gire  a  notice  to  quit  to  the  tenants  in  possession,  and      ^'ATtb 

tlidr  oeenpation  continues  in  consequence. 

BoLLAMD  and  Gurnst  Ba.  oononrred. 


Rule  discharged. 


m^mmtmmmmmmmm 


PHESDY  agaifut  M'Faiii.an£. 

^D  ULE  to  show  cause  why  the  defendant  should  not  x^e  plaintifT 
have  his  costs  under  48  Oto.  8.  e.  46.  s.  3.    The  arrested  the 
^ktotiflTs  claim  was  for  ST/.,  fer  attendance  by  the  37/.,  and  the 
^Hhntiff  as  a  surgeon,  and  for  board  and  lodging,  but  )^^  ^?^^ 
^tae  was  no  count  appficable  to  the  latter  demand,  verdict  for 
Tfc  writ  befaig  by  mistake  faidorsed  for  bail  for  8T/.,  fh^'ib'„ 
the  defendant  was  arrested  for  that  sura.    He  gate  no  of  a  count 
Ittil,  and  went  to  gaol.    The  verdict  was  for  28/.,  but  3?.^  *Mrt  of  ** 
^taeeemit  of  the  want  of  a  count  applicable  to  board  ^^®  plaintiff's 
ajbd^ng,  the  jury,  by  direction  of  the  learned  baion,  discovenng 
Uaeted  that  amount  from  the  verdict,  which  was  ul-  "^hich  their 

'  verdict  was 

■ately  given  for  CO/,  only.     The  aflMavits  used  in  reduced  to 
Mrer  to  die  rule  stated  that  befoi«  the  arrest  took  thaVthe^d^i^' 
live,  Ae  aheriflTs  officer  pofaited  out  to  the  plaintiff  fendant  was 
^mistake  in  die  indorsement ;  <m  which  the  plainliff  without  rea- 
«Ui  he  was  not  to  arrest  for  more  than  87/.,  and  that  fo^»^i«  <>'  P>^- 

bable  cause, 
so  as  to  be  en- 
titled Co  costs,  undsr  43  G«o.  3.  c.  46.  s.  3. 
^^bm  the  arreit  was  for  971.,  the  sum  named  in  the  affidavit  of  debt,  but  the 
<^  was  indofwd  bjr  mistake  for  87/. : — ^Ueld,  that  the  defemhnt  was  not  on  that 
''VMsi  intillBd  to  iQch  oosii. 

A  defendant  who  it  arrested  and  does  not  give  bail,  but  goes  to  prison,  is  within 
*»«irii«  anstt  sad  hsM  tt  bail'' IB  43  Oss.  a.  A.  46.  s.  a. 
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1886.       the  officer  had  afterwards  told  the  defendant  that  he 
^^^^      was  to  give  bail  for  27Z.  only. 

Pebbot 

V, 

M'Faklame.       Jervis  showed  cause.    It  was  owing  to  a  mere  omiii 
sion  in  the  declaration  that  the  verdict  was  taken  for 
less  sum  than  SSL    Then  there  was  reasonable  vm 
probable  cause  for  arresting  him  for  that  sum. 

Price  contri.  The  officer  does  not  swear  that  1 
told  the  defendant  he  was  to  give  bail  for  27L  omcj 
The  praecipe  was  for  37L,  and  may  be  referred  to  « 
the  files  of  the  Court.  [Parhe  B.  You  cannot  use 
as  it  is  not  verified  by  affidavit]  The  43  Geo.  3.  m 
plies  to  **  all  actions  in  which  the  defendant  or  defen 
ants  shall  be  arrested  and  held  to  special  bail.*'  Jjd 
prisonment  is  holding  to  bail  within  those  words.  ^ 
verdict  shows  the  amount  due,  for  which  Mat  ^ 
arrest  should  have  taken  place. 

On  Pricifs  referring  to  the  particulars  of  demid 
annexed  to  the  record,  the  Court  rejected  thevi  ill  Aiey 
were  not  verified  on  affidavit. 

Lord  Abinger  C.  B. — This  rule  must  be  disclitfged 
I  agree  that  if  a  defendant  is  arrested  and  8etittc{|iii 
son,  it  is  an  arrest  and  '*  holding  to  bail/'  to.  a  holfita| 
him  to  give  bail,  which  entitles  him  to  the  beneCtc 
the  statute.  On  the  other  point,  it  has  long  been  di 
settled  practice  of  Westminster  Hall,  that  the  btart 
will  consider  the  whole  circumstances  of  the  ctm$  t 
discover  whether  the  arrest  of  the  jmrty  was  inyropii 
or  whether  there  was  reasonable  or  probable  ciftiifte  ft 
it  Now,  on  the  whole  facts  of  this  case.  It  applMV 
that  the  defendUit  was  not,  in  feet,  arrested  fbriaiof 
thaA  S7Z.,  and  that,  though  the  verdict  was  for  less,  dM 
was  occasioned  by  a  mistake  in  the  dedaratJoPj  for  th 
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juy  were  leady  to  find  a  yerdict  for  a  larger  Burnt  28/.  i8S6. 
Ik  defendant  was  therefore  not  arrested  for  27/.  with-  v^v^>^ 
€Qt  reasonable  or  probable  cause.  '^''^ 

M'Fablane. 
The  other  Barons  concurred. 


Role  discharged  with  costs,  which  are  costs  in  the 
eia8e.(a) 

(f)  See  R»me  t.  RJuda,  unit,  Vol.  IV.  SI 6 ;  •SiimfRen  ▼.  GrantMr,  id. 
m}BtHtr.PUUHg,id.f5t. 


Btrk  against  Dibdik,  Qerk. 

BUI£  to  show  cause  why  the  bail-bond  given  by  the  A  kuig's  chap. 

defisndant  should  not  be  delivered  up  to  be  cancel-  vant'tiToi^'^ 
Hon  die  ground  that  the  defendant  was  privileged  from  dinary  with 
mst   His  affidavit  yerified  his  appointment  as  one  of  g^ch  pri?ileged 
tb  king's  chaplains,  at  an  annual  salary,  and  stated  ^^^  arrest, 
that  as  such  he  was  liable  to  be  caUed  on  at  any  time 
to  do  duty  at  St  James's  chapel.    The  plaintiff's  affi- 
dnits  stated  the  plaintiff's  belief,  that  the  defendant 
M  only  acted  once  as  chaplain  since  his  appointment 
tso  years  and  a  half  ago,  and  that  the  arrest  took  place 
Ukis  rectory  in  Suffolk. 

Busbjf  showed  cause.  A  distinction  is  drawn  for  the 
psposea  of  this  motion  between  those  who  are  in  actual 
iAj  attendance  on  the  king,  and  others  who  may  only 
fe  called  OD  to  attend  him  occasionally.  This  defend- 
M  daims  gmierallyt  in  right  of  his  office,  as  king's 
AspUn,  to  be  privileged  at  all  times,  and  not  only 
«k&  m  attendance  on  his  Majesty.  Thus  a  trades- 
ij  in  the  Strand^  who  had  been  appointed  king's 


I 


BYftH 
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1880.       coachman  in  ordinaryi  was  disChafged  from  aiMit 
cause  his  employment  was  not  colourable  but  l?eal| 
V.  Foster  {a),  and  the  pfiyilege  was  the  Ung'i^  Who  tiu^"^ 

DiBDifr.  otherwise  be  inconvenienced  by  the  party's  arrest  whOp^ 
in  attendance  on  him.  But  it  has  beeil  repeaMDL. 
held,  that  if  the  alleged  privilege  from  arrest  is 
clearly  established  by  the  defendant,  tb^  court 
leave  the  defendant  to  his  writ  of  privilege ;  LM$ 
Disney  {Jb\  Whittingham  v.  De  La  IUeu{c).  So 
Luntley  v.  Battine{d),  Abbott  C.  J.  says^  **  As  there 
no  great  necessity  for  the  service  of  these  officers  (j 
tlemen  of  the  privy  chamber),  the  occasions  being 
rare  when  they  are  called  upon,  and  when  they 
not  requiring  the  attendance  of  them  all,  I  do  not 
that  any  inconvemence  will  result  to  his  majesty's 
vice,  by  our  leaving  the  defendant  to  sue  out  his 
of  privilegCi  in  order  that  the  point  may  be 


determined  upon  record.    BesideSi  the  defendant 
bound  to  show  that  at  the  time  of  the  arrest  he  was      M 
tually  in  attendance  on  the  king  by  Us  command^  a 
that  he  was  going  to  or  returning  from  such  attE»:aif* 
ance,"  Batson  v*  Ai^Lean  {e).    Now,  as  the  defencLani^ 
when  arrested  in  Suffolk,  was  not  in  such  actual    if* 
tendance  on  the  king,  but  residing  on  his  livings 
suant  to  57  Oeo.  8.  c.  89«|  he  cannot  be  said  to 
privileged  at  that  time  and  place. 

The  Court  stopped  Bompas  from  supporting  the 

Lord  Abinobr  C.  B. — The  onus  was  on  the  dsfwii^ 
ant  to  show  that  he  was  the  ordinary  servant  of 
king,  and  liable  to  be  called  on  to  perform  serrioes 
pleasure^    That  is  here  shown  (  for  a  king's  chayi^ 

(a)  STaunUlGT;  SKeble.S;  and  ltd.  157;  5  lurt.  631 ;  4liMt. 
(h)  Anii,  181,  ftod  the  catei  tbef«  cited. 
(e)  i  ChHt.  Bep.  SS.  (il)  •  B.  It  AMi  AM. 

(e)  S  Chitt  Rep.  48. 
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in  ii  M  liibk)  and  if  he  oouU  be  amsted,  the  king       I88& 

oi^t  be  depriyed  of  liis  BeirioeB.    SomerBet  herald,  in  ^^v^^ 
ia&  Y.  Ditney,  was  not  of  the  king's  householdi  but  a  9. 

pm  Meet.  ^"*»- 

Pabkx  B. — In  Leslie  v.  DUney,  and  Luntley  v.  JSaf- 
tiKy  the  defendants  were  not  the  king's  servants  in  or- 
dhuy  with  fee,  but  a  chaplain  is.  Nothing  in  57  Geo.  3. 
e.  99.  prereots  a  chaplain  from  attending  his  Majesty 
flien  he  pleases  to  summon  him.  The  plaintiff  may 
^ly  to  the  Board  of  Green  Cloth  for  leave  to  arrest 
the  defendant,  if  he  is  not  wanted  as  a  chaplain. 

The  other  Barons  ccmcufred. 

Rule  absolute. 


OwKHs  iigainMt  DsNtoK. 


i%SSUMPSlT  for  wages.     Pleas,  non  assumpsit;  Malt  was  sold 
and  aat-off  for  malt  sold  and  delivered  to  plaintiff.  J  piainii^'by 
At  the  trial  before  Vaushan  B.  at  the  last  Derbyshire  a  measure 

called  a  hoh- 

^•■lises,  the  defendant  proved  his  set-off,  but  on  cross-  hetty  being  a 
^^atdnadon  it  appeared  that  the  sale  was  by  the  yXTb^^" 
^bbett  and  not  by  the  legal  bushel;  nor  was  the  local  custom, 
t^roportion  which  the  hobbett  bears  to  the  standard  ^}^^^^^ 
Pleasure  specified  in  the  special  agreement  to  sell  by  proportion 
^e  hobbett,  as  provided  by  5  Geo.  4.  c.  74.  s.  16.  measure  bore 
^1m  defendant  then  proved  an  account  to  have  been  ^^l^^  stand- 

ard,  as  di- 

^^tded  between  him  and  the  plaintiff,  which  included  rected  by  5 
Uie  malt.    The  verdict  being  for  the  plaintiff,  notwith-  ^^^  ^^^  J^; 

ties  afterwards 
settled  their 
^c-arwiti,  rod  istsf  alia,  st  to  the  malt.  Held,  in  an  action  bj  thi  plaintiff  against  the 
^^eodant  for  wsM*  Um  dtftndant  might  prove  that  B«tUtment  of  accounts  as  a 
""^jnoa  of  the  puuntifiTt  demand. 
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1886.       stapding  the  judge's  direotion  to  the  contriuryi  a  rufeio 
.i_nu-L'      ^  Q^^  Ijp^j  ^1^  obtained^  against  whidi:  !»(■ 

Owms 

^  •-,■.;     Mni 

Dmvov.  ^'  Jervis  showed  cause.  As  the  sale  of  the  malt  is  ^ 
ground  of  set-ofi^  it  must  be  proved  by  the  ^^feq^ 
to  have  been  as  legaUy  made  as  if  he  bad  brought  j 
action  to  recover  the  price  of  it  when  sold.  Now,  a 
sales  by  measures  not  agreeable  to  5  Geo^^  4«  c«.7^,  i 
amended  by  6th  Geo.  4.  c.  12.,  are  illegal  (a)i  an 
cannot  be  enforced ;  Law  y.  Hadson  (fi),  Little  ' 
Poole  (c),  Tyson  v.  Thomas  {d).  [Lord  Abinger  C.  1 
If  the  plaintiff  had  paid  the  defendant  for  the  ms 
sold  by  the  hobbett^  he  could  not  have  recoven 
the  money  on  the  ground  of  the  contract  being  voi 
Then  is  not  the  settlement  of  accounts  between  the 
equivalent  to  a  payment  ?(£)]  It  has  never  been  ha 
that  such  a  settlement  would  legalize  the  contrai 
The  giving  a  bill  of  exchange  in  part  for  apiritua 
liquors  sold  in  less  quantities  than  SO^.  at  a  time»  agali 
24f  Geo.  2.  c.  40.  s.  IS.  is  void,  Scott  y.  GilmoreX^ 
though  it  is  a  strong  settlement  of  account. 

Atcherley  Serjt.  and  Webby  contA ;  stopped  bjr 
court. 

liord  Abinger  C.  B.-— The  general  propositioaM 

(a)  Section  15.,  after  enacting  that  all  contracts,  talei  &c,  of  |Ui 
to  be  sold  or  delivered  by  weight  or  measure,  where  no  special  agrMiii 
shall  be  made  to  the  contrary,  shall  be  token  to  be  made  and  had  aeeildi 
to  the  standard  weights  and  measures  ascertained  by  that  act,  pravidcsll 
"  in  all  cases  where  any  special  agreement  shall  be  made  with  refeffsace 
any  weight  or  measure  established  by  local  custom,  the  ratio  or  propprtk 
which  erery  such  local  weight  or  measure  shall  bear  to  any  of  the  ia 
standard  weights  or  measures,  thM  ht  expresstd,  declared  and  fpii{|hf ' 
nkck  agreement,  or  ethwruUe  tueh  ogreement  skaU  be  nuU  mud  «oid." 

(6)  11  East,  SOO ;  a  case  on  stat.  f2  Car,  t.  c.8.  s.  t. 

(c)  9  B.  &  Cr.  19f .  (d)  MaclelJ.  &  Y.  119. 

(e)  See  4  Bing.  15  ;  4  B.  &  C.  981,  Shfring  ▼.  Gtemwood. 

(/)  3  Taant  St6.    See  1  D.  &  R.  559;  9  Campb.  Sf ;  and  TfM 
Friend,  S  Chitty's  Statutes,  1107. 
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he  idiiiitted,  that  a  seller  cannot  enforce  a  contract  of       1885. 

this  aort  by  action,  or  in  support  of  a  plea  of  set-off; 
but  the  question  here  is,  whether  a  settlement  of  ac- 
counts equivalent  to  a  payment  of  cash  has  not  taken 
place  between  these  parties.  I  think  that  there  must 
beanew  triaL 

Pabxb,  BoliiANd  and  Gturnbt  Bs.  concurred. 

Rule  absolute  for  a  new  trial. 


Jones  against  Waters. 


/^ASE  for  disturbance  of  office.    The  declaration  A  castom 
^^stated,    that   the   borough   of  Brecon   otherwise  rJaSVnd^r. 
•Brecknock,  is  an  ancient  borough,  and  the  burgesses  porate  town, 
tfiereof  hare  been  a  body  politic  and  corporate,  and  cri*^^appointI 
for  divers  years  have  been  such  body  politic  and  cor-  «d  ^y  the 
Porate,  by  the  name  of  the  bailiff,  aldermen,  and  bur-  for  the  time 
Susses  of  the  borough  of  Brecon^  to  wit,  in  the  county  ^*?8»  ^^ 
^  Brecknock.  office  is  lord 

That  the  baUiff  of  the  said  borough  for  the  time  JaTl^avT'' 
^ingt  for  divers  years  before  the  committing  of  the  the  exclusive 
Stievances  by  the  said  defendant  hereafter  mentioned,  "laim  by '^' 
k^th  been,  and  of  right  ought  to  have  been,  and  still  wimdof  bell, 

tf^«  -1  t  »     T     t      T   i*    1  i»i  .,the  sale  of  all 

^Hi^C  to  DC,  and  is  the  lord  of  the  manor  of  the  said  goods  brought 
Woogh  and  the  town  of  JUyweU,  to  wit,  in  the  county  ^^^  ^^^  y^ 
^  Brecknock.    That  also,  for  all  the  time  aforesaid,  the  sold  by  auc- 
^^idbuUff  of  the  said  borough  for  the  time  being,  so  a^egal^*^'*' 
«fe«ng  lord  of  the  manor  of  the  said  borough  and  town  torn. 
UyweUi  hath  been  used  and  accustomed  to  appoint, 
of  right  ought  to  have  appointed,  and  still  ought  to 
^'ppoint  such  person,  as  to  him  the  said  bailiff  hath 
^ined  fitting,  to  the  office  of  town-crier  of  the  said 

▼OL.  V.  B  B 


cus- 


90St  CASES  IN  HILARY  TERM 

1885.       borough  and  town  of  LlyweU,  to  wil,  in  the  county 
aforeeaid. 

That  heretoforci  to  wit,  on  the  1  fit  day  oiMay^  in  the 
year  of  our  Lord  1 833,  at  &c.  LaunceUd  Morgan  eaq. 
then  and  there  being  bailiff  of  the  said  borough,  aad 
lord  of  the  manor  of  the  said  borough  and  townof  i^i^ 
well,  under  his  hand  and  seal^  duly  nominated  and  ap- 
pointed the  said  plaintiff  to  the  said  office  of  town-crier  ^ 
of  the  said  borough  and  town  of  LlyweU,  to  have  and  toi^ 
hold  the  said  office  of  town-crier  to  him  the  said  plaintifl^ 
for  and  during  the  term  of  three  years;  and  for  th^^ 
execution  of  the  said  office,  then  and  there  gave  an^.^ 
granted  unto  the  said  plaintiff  all  and  every  the  fee»^ 
profits,  and  perquisites  belonging  to  the  said  office  cc^ 
town-crier,  within  the  said  borough  and  town  of  Lb^^^ 
well.    That  by  reason  of  the  premises,  the 
tiff,  before  and  at  the  time  of  the  committing  of 
grievances  by  the  said  defendant  hereinafter 
was  possessed  of  the  said  office  of  town-crier  for  tH 
term  last  aforesaid,  to  wit,  in  the  county  aforesaid, 
that  office  for  a  long  space  of  time,  to  wit,  one  mo! 
next  following  the  said  appointment  and  grant, 
and  truly  had,  exercised,  and  the  wages,  fees  and  j^. 
fits  belonging  to  the  aforesaid  office  of  town-crier 
that  time  had  and  received,  to  wit,  in  the  county 
said :   Yet  the  said  defendant,  contriving  and  intern 
to  injure  the  said  plaintiff,  and  to  disturb  him  in 
exercise  of  the  said  office  of  town-crier,  and  to  deprive 
the  said  plaintiff  of  the  wages,  fees  and  profits  belong*  '^ 
ihg  to  the  said  office  of  town-crier  as  aforesaidi  aiid     ^ 
while  the  said  plaintiff  was  so  possessed  of  the  laid     ^ 
office  of  town-crier  as  aforesaid,  to  wit,  on  the  Ist  day  of  ^ 
June,  in  the  year  of  our  Lord  1883,  and  on  divers  other    ^ 
days  and  times  between  that  day  and  the  commencement   ^ 
of  this  suit  at  &c.,  of  his  own  wrong,  and  without  any  '^ 
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ifht  or  kwfiil  authority,  exercised  the  said  office  of      18S5. 
tofn-ciiRv  uid  received  and  took  divers  fees  and  profits      ^^'v^^ 
Uoqgiog  to  the  said  office  of  town-crier  within  the  said        Joms 
iiWQqgh  and  town  of  Uywell,  and  then  and  there     Watbu. 
Aenbj  hindered  and  disturbed  the  said  plaintiff  in 
^  finm    exercising   his    said    office  of  town-crier 
*itbin  the  said  borough  and  town  of  Llywell,  and  pre- 
>Med  him  from  receiving  the  said  last-mentioned  fees 
^  profits  belonging  to  hb  said  office  of  town-crier  as 
^fixresaid*    In  several  other  counts,  the  plaintiff  claimed 
M  for  disturbance  of  and  in  right  of  his  office.     Plea, 
lue.    The  action  was  commenced  before  the 
rules  of  pleading  began  to  operate. 
The  cause  was  tried  before  Parke  B.  at  the  last 

(or  Brecknockshire.  The  corporate  name 

proved,  and  the  corporation  was  admitted  to  be  by 

It  was  proved,  that  during  all  living  me- 

there  had  existed  within  the  borough  o(  Brecon  an 

of  town-crier  or  bellman*  the  appointment  to 

ludit  hn  cases  of  vacancy,  was  exercised  by  the  bailiff 

the  time  being,  as  lord  of  the  manor  of  Llywell^ 

^%rf  virtue  of  his  office  at  the  court  leet.    His  duty  was 

"€0  carry  the  corporation  mace  before  them  on  particu- 

^r  occasions,  wearing  a  particular  livery   furnished 

lam  by  them;  also  to  make  proclamation  by  sound  of 

a  bell,  delivered  to  him  by  them  on  his  appointment, 

ef  various  matters,  including  sales  of  goods  about  to  be 

nld  by  auction  within  the  limits  of  the  borough.    The 

QOfporation  paid  him  one  shilling  for  every  proclama- 

tioa  made  by  him  fi>r  them,  and  for  proclaiming  meet- 

ttp  for  letting  the  turnpike  toUs  he  had  two  shillings. 

As  anetioneer  was  called  to  prove  that  he  had  employed 

^plaintiff,  on  all  occasions  of  sales  by  auction,  to  pro- 

dnm  them  by  bell,  but  no  fixed  fee  appeared  to  have 

^  paid  by  him  to  the  plaintiff  for  so  doing  within 
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1835.  the  borough,  though  it  was  shown  that  no  one  else 
had  proclaimed  them  besides  the  regularly  appointed 
town-crier,  except  one  Voss,  who  had  discontinued 
doing  so  on  the  plaintift*'s  threatening  to  proceed  against 
l^im.  The  plaintiff's  possession  of  his  office  and  acting 
in  it  were  proved,  and  it  was  shown  that  the  defendant 
had  acted  as  crier  of  sales  within  the  borough.  The 
defendant  produced  no  evidencci  but  his  counael 
urged,  that  there  was  no  evidence  for  the  jury  that 
the  office  was  an  ancient  one,  which  had  existed  fiom 
time  immemorial,  or  that  the  plaintiff  had  the  exduaive 
right  of  proclaiming  by  bell,  sales  by  auction  to  take  place 
within  the  borough ;  but  the  learned  baron  being  of  a 
contrary  opinion,  the  case  went  to  the  jury,  who  gave  a 
verdict  for  the  plaintiff  for  Is.  damages,  the  defendant 
having  leave  to  move  to  enter  a  nonsuit,  if  this  court 
should  be  of  opinion  that  the  office  of  town-crier,  as 
claimed  within  the  borough,  could  not  legally  exist  there- 
in  by  prescription,  as  found  by  the  jury,  or  that  the  right 
clfumed  by  the  plaintiff  to  exclude  all  others  from  pro- 
claiming sales  by  bell  within  the  borough  was  bad  in* 
law.  A  rule  having  been  obtained  accordingly  in  last 
term, 

Maule,  JS.  V.  Williams  and  Powell  now  showed 
cause.  First,  can  the  office  of  town-crier  of  Brecon 
legally  exist,  as  claimed  in  the  declaration?  Its  actual 
existence  from  time  immemorial  is  found  by  the  ver» 
diet.  That  it  has  existed  without  interruption  during 
so  long  a  period,  is  a  strong  proof  that  it  is  not  inccm* 
venient  or  unreasonable,  though  its  origin  may  be 
referred  to  customs  and  a  state  of  things  which  have 
now  ceased.  In  The  King  v.  The  InhaJntanis  of 
St  Nicholas,  Hereford  (a),  it  was  held  to  be  a  public 

(a)  10  B.  &  C.  83J. 
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uuuil  office,  within  the  statute  of  3  Will,  ft  Mary, 
c.  II.    Hill  Y.  Hawhe8{a)  shows  that  the  bailiffs  of 
'^ikifield  had  been  accustomed  from  time  immemorial 
te  appoint  a  person  to  the  office  of  bellman.    The 
^^xt  question   is,  whether  a  prescriptive    right    of 
^^chiding  all  persons  but  the  plaintiff   himself  from 
P^xylaiming  by  the  bell,  within  the  borough,  the  sale  of 
Socds  by  auction,  is  legal*    The  plaintiff  is  not  obliged 
^o  show  the  origin  or  grounds  of  the  custom.    It  is 
Sufficient  that  in  its  origin  it  might  be  reasonable,  e.g. 
fi>T  preventing  a  contest  of  noises  in  a  town :  and  unless 
a>  legal  commencement  of  the  immemorial  custom  was 
impossible,  it  will   be   presumed;  Drake  v.  Wiglei^ 
•ooriA  (fr),  Cockiedge  v.  Fanshaw  (c).     [Parke  B.    You 
contend  that,  independent  of  ancient  usage,  a  bye-law 
the  effect  of  the  custom  in  question  would  be  good, 
r.  Janes  (d) J]    Yes,  but  this  case  is  strengih- 
^  by  the  usage  found.    In  BacorCs  Ahridgmentf 
•  Officer  (A.),  numerous  cases  are  cited  in  which  cus- 
fike  the  present  have  been  established,  though 
^^>jected  to  as  bemg  in  restraint  of  trade,  and  therefore 
^^^5giL    [Parke  B.  As  an  equivalent  for  the  monopoly 
the  town-crier,  that  portion  of  the  public  who  sell 
auction  within  the  borough  of  Brecon,  has  a  man 
ly  with  a  beD  to  announce  their  sales,  who  might 
compelled  to  do  so.]    In  Player  v.  Jones,  a  bye- 
restraining  the  number  of  carts  in  the  city  of 
was  held  to  be  good.      So  in  Fazakerly  v. 
tZtoAtre(e),  a  custom  in  the  city  of  London  that  none 
fifee  porters  should  carry  com  8cc.  was  sustained, 
chief  justice  there  says,  *'  A  custom  to  restrain 

O)  Ifoon,  835 ;  Roll.  Ab.  Costomi,  (G.) 
0>  WUa,  eS6.  (c)  1  Doog.  13«. 

€A)  1  Venlrit,  Sl ;  1  Sid.  884,  Domine  Vlafer  ^.Jtnkinu    See  Biarcb; 

C«)lStia.46t;  10  Mod« SSS, S. C. 
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18S5.  trade  in  a  particular  place  is  good,  and  mirriy  mudi 
more  so  where  the  restraint  is  only  from  bodily  labour 
in  one  instancej  than  where  it  prevents  a  man  fimn 
exercising  an  art  he  has  been  long  in  leanang*  Ij^fat^ 
the  custom  is  good,  as  it  is  a  convenience  to  the  fjpMii 
and  as  there  is  an  equivalent  by  the  obligation  th4l  ci^ 
is  under  to  provide  porters.  If  they  do  not,  I  am  of 
opinion  that  an  action  will  he  as  in  the  common  oaaa 
of  a  ferry.*'  Mr.  Justice  Fcrtacue  added,  **  If  tfaia 
was  an  inconvenient  custom,  it  would  have  be^i  omn- 
plained  of  before  so  long  an  enjoyment,*'  vii.  not 
immemorial,  as  in  this  case,  but  only  firom  18  Jamm  1. 
to  17  Geo.  1.  In  Boswarth  v.  Heame(a\  a  by»4aw 
that  no  drayman  or  brewer's  servant  should  be  abnmi 
in  the  streets  with  his  cart  or  dray  at  certain  periodic 
was  held  good,  appearing  to  be  founded  on  a  cwtom 
in  the  city  for  the  regulation  of  carts.  The  cooit 
there  said  it  was  enough  if  the  bye-law  did  not  appear 
unreasonable  in  itself.  Again,  in  Bradnox^t  eaee(i)t 
the  court  said,  that  it  had  often  been  resolved  that 
custom  may  create  a  monopoly,  as  in  the  case  in  tke  R^ 
ffister  (c),  where  the  custom  was,  that  none  shoaU 
exercise  the  trade  of  a  dyer  in  JRipoa,  wiAout  the 
Archbishop  of  York's  licence.  This  is  more  a  ooatom 
of  internal  regulation  of  a  town,  than  exduding  fi>> 
reigners  from  trading  there.  Customs  that  the  aet^ 
vants  and  inhabitants  of  a  certain  district  shall  grind 
their  com  at  a  certain  mill,  or  bake  their  bread  aC  a 
certain  bakehouse,  have  been  repeatedly  reoc^pnied  as 
legal.  In  Moselej/  v.  Walker  (d)  the  exclusive  right 
of  the  plaintiff  as  lord  of  the  manor  of  Manckt^er  to 
exclude  all  persons  from  selling  in  their  own  houses 
all  such  commodities  as  were  usually  sold  in  the  marked 

(a)  8  Strange,  1085  ;  R.  temp.  Hardwicke,  403;  Aodr.  91,  5.C. 
(6)  1  Ventris,  195.  (c)  Reg.  Br.  186.  (d)  f  B.h  C.  SS. 


Jokm  EvMM  mod  James  (Sir  W.  FoUett,  Solicitor- 

with  them)  in  rapport  of  the  rule.     Before  an- 

die  argument  on  the  two  questions  reserved  by 

jodge,  a  prefiminary  question  arises,  viz.  whether  in 

any  office  whatever,  in  the  legal  meaning  of  the  term, 

proved  Co  have  existed.    For  as  in  every  count  in 

declaration  the  plaintiff  claims  in  respect  of  an  office, 

cannot  succeed  unless  he  proves  that  a  legal  office 

Now,  though  the  plaintiff  was  shown  to  have 

the  employment  of  bellman,  a  mere  employ- 

and  an  office  are  clearly  distinct  in  law.    In 

teU  V.  Bo€thdnf(c\  Glynn  C.  J.  puts  the  difference 

llieae  words:  **  Mes  pur  explaner  mon  diversity 

nn  office  et  un  emplo3rment,  jeo  die,  que 

chescun  office  soit  un  empbyment,  uncore  e 

chescun  employment  n'est  un  office;  come 

jeo  grant  al  on  pur  make  mon  hay,  ou  pur  arer  mem 

ou  pur  heard  mon  flock,  ceux  sont  employments, 

diftr  del  esteant  steward  de  mon  manor,  &c.  queuz 

'    In  R^an  y.  Streater  {d)  the  validity  of 


(«)  Bligm  ▼•  Otrimm,  1  Boil.  Ab.  559,  pi.  4;  9  Stand.  117,  n.    See 

w.  Watker,  S  B.  &  C.  8t7. 
(»)  Ru  V.  WkktUtm,  4  T.  R.  807.  (e)  2  Sid.  f  40. 

OBm.  Abr. tit*.  Fptrogative,  and  Omit;  vol.  5.  p. 595, 6  edit.;  Skin. 
iSShow.  t60;  10  Mod.  106.  AImBk.  Abr.  Office  (A),  citing  BuntlTt 


IN  THB  Fifth  Ybar  of  WILLIAM  IV.  9SI 

as  estabfiahed.     It  haa  even  been  held  to  be  a  good       1855. 
for  all  the  householders  and  occupiers  of  dwel- 
in  the  parish  of  A.  to  grind  at  the  plain- 
fldldlthrir  com  used  by  them  within  the  parish, 
they  are  not  tenants  (a).    The  office  of  ringer 
turned  on  a  parish  common  has  been  consi- 
legal,  though  excluding  the  owners  from  pei^ 
diat  office  after  turning  them  on(i).    This 
if  unreasonable,  might  have  been  long  ago 
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18S5.  the  king's  patent  for  the  exclusive  printing  of  law 
books  was  in  questioni  and  the  House  of  Lords  heldy 
that  it  was  not  the  grant  of  an  officei  but  rather  of  an 
emplojrment.  In  Lee  y.  Drake  (a),  the  pUdntiff  de* 
clared  for  disturbance  in  his  office  of  parish  derk,  and 
it  was  objected,  that  it  was  rather  a  sendee  or  employ* 
ment  than  an  office,  but  no  decision  appears.  BagUr 
V.  Dodsworth  (b)  established  that  an  action  for  mcoMj 
had  and  received  would  not  lie  to  recover  the  perqui- 
sites of  an  office,  unless  such  perquisites  were  known 
and  accustomed  fees;  and  Lord  Kenyan  said,  "  If 
there  had  been  costs  and  fees  annexed  to  the  dis- 
charge of  certain  duties  belonging  to  the  office,  and 
the  defendant  had  received  them,  an  assise  woidd 
have  lain.  On  the  whole,  it  is  apparent  that  to  consfr 
tu'te  an  office  in  law,  certain  duties  and  fees  must  be 
attached  to  it.  Now,  no  fixed  payment  was  here 
proved.  But  if  this  be  an  office  and  not  a  mere  enn 
ployment,  the  custom  attempted  to  be  supported  is 
illegal,  as  being  not  merely  in  regulation  but  in  re- 
straint of  trade;  for  it  claims  the  exclusive  right  to 
proclaim  all  sales  by  auction  in  the  borough  of  JSneeon; 
and  prevents  strangers  bringing  goods  there  from 
other  places,  for  sale  by  auction*  from  proclaiming  soeh 
auction  in  as  full  and  public  a  manner  as  they  might 
otherwise  do.  Now,  the  decisions  relied  on  to  provo 
that  bye-laws,  as  well  as  customs,  restraining  trade  to 
particular  persons  may  be  good,  merely  show  that  diegr 
may  be  so  far  valid  as  they  regulate  it  for  its  general 
convenience  and  benefit  (c).  Of  this  nature  ate  dit 
cases  as  to  limiting  the  number  of  carts  and  free  por^ 

caae,  Cirthew,  478 ;  5.  C.  5  Mod.  431;  Hex  ▼.  Kemp,  Ctrth.  35f,  14  JL  f« 
c.  10.  Vin.  Ab.  tit.  Office,  (B). 

(a)  f  Silk*  468.  (6)  6  T.  IL  681. 

(c)  See  Hwrrium  ▼•  Gopdmant  1  Burr.  IS;  CUake  r*  JU  Cf«a,  9  B.  Jb 
G.58. 


(0  Sec  cases  in  last  note.    Also  Rex  ▼•  Hahitcn,  S  Burr.  1329  ',  Clarke 

(()4B.&Ald.  438. 

(c)  Ufd  lUjiD.  1130.    See  8  Rep.  126;  Cro.  Cat.  347  ;  Hard.  303; 
^^ic9.;  9  if.  4.;  4lnstS49;  8  Rep.  188. 


IN  Tqp  fajn  Ybar  or  WILLIAM  IV.  869 

to  in  Lmdm*    [Parke  B.  Bye-laws  or  regulations,       1835. 
ifjiD^deiQ  Issuance  .of  ancient  custom,  are  good,  even 
in.rotriiiit  of  trade  (a),  and  may  be  made  for  the  regu- 
lation <^  trade  in  particular  places,  without  any  custom 
ftcthst  punpose.    Bye-laws  of  the  former  kind  exist 
m  may  places,   particularly  in  London  and    York. 
Whea.  their  Ic^gality  was  questioned  in  York,  they  were 
Ud  good  in  Mayor  of  York  v.  Welbank  (b).]      In 
that  c^se  the  monopoly  established  was  not  in  favour 
tfope  person  only,  but  of  all  the  freemen  of  York, 
their  fjulows  or  partners  in  trade.    Again,  in  London, 
bolides  that  their  customs  are  confirmed  Hy  act  of 
ftdaaeiit  (c),  so    many    guilds   or  companies   exist 
tiien^  each  having  numerous  members,  that  the  public 
iat^ieit  if  not  injured  by  the  fact  that  persons  trading 
tbeie^qiiiat  )iecome  free  of  some  one  of  them.   [Parke  B. 
Tbere  a^pe  no  guilds  in  York,  yet  the  bye-law  was 
citaUished.}     The  argument  submitted  is,  that  in 
ITorian^  London  a  number  of  privileged  persons  exist 
mfficiieat  to  carry  on  the  trade  of  those  cities  to  any 
citeQtto  which  it  can,  in  all  probability,  be  carried. 
Bntahpold  the  plaintiff  become  incapable  of  perform- 
isg  the  officcj  the  public  is  without  remedy.     Nor  in 
the  cases  cited  were  any  others  bound  but  inhabitants 
idi  .rewpts^    whereas   this    claim  affects  strangers. 
[Psr^cB*  Only  such  persons  as  come  to  the  borough 
ittord^  to  have  their  goods  sold  by  auction,  and  wish 
ti.tDQoiiiice  that  sale  by  bell.]     Player  v.  Jones,  and 
fmtikerly  v.  Wiltshire,  were  cases  in  which  the  num^- 
Wr  of.cairtB  and  free-porters  was  regulated  to  prevent 
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1885. 


Jems 

9. 

Watbks. 


auisancet,  Fartescue  J.  saying,  in  the  latter  caai 
"  The  case  of  carts  was  allowed  to  prevent  miisaiioei 
and  we  may  pat  this  upon  the  same  foot;''  tli 
same  principle  may  be  traced  in  Bogworth  ▼•  i3enie(€i 
Lord  Hardwicke  there  says,  ''  Where  the  subjee 
matter  of  a  bye-law  is  the  prevention  of  ninsanoe 
the  consideration  must  be  upon  the  convenienoe  i 
general,  taking  in  the  crown,  the  party,  and  A 
people;"  and  the  report  in  Strange (b)  rests  du 
dedrion  on  the  ground  of  its  being  a  regulatioD  c 
trade.  The  cases  of  mills  and  bakehouses  torn  upo 
die  relation  between  loid  and  tenant.  Thus  the  Ani 
hishop  fjf  YorV^  right  was  established,  radone  dman 
et  tenane(c).  In  Sir  Gtorge  Farmer  ▼•  Br(MAe{d)  Ih 
plaintiff  declared,  that  by  custom  he  and  his  ancesloi 
had  a  bakehouse  in  the  town  of  JB.  to  bake  lAA 
bread  and  household  bread,  and  that  he  had  served  a 
die  town  with  bread,  and  that  no  other  could  use  tfa 
trade  without  his  licence,  and  that  the  defendant  \m 
used  the  trade  without  his  licence,  but  it  was  ad 
judged  that  the  action  did  not  fie.  ^  God  forbid,"  i 
was  said,  '^  that  bread,  and  the  bakmg  of  it,  should  b 
confined  to  any  special  person,  especially  in  a  nsarkK 
town.**  [Parke  B.  One  class  of  those  cases  only  ii 
dudes  tenants  of  a  certain  dbtriet,  but  the  soke  eaflcsQ 
iBoloded  an  inhabitants.] 

The  custom  is  also  bad,  as  being  unreasonable.  1 
is  bad,  first,  because  there  is  no  consideration.  I 
HiUy.  Hawkes{f)  a  consideration  existed  for  the  ic 
stricdon,  the  bdbnan  being  bound  to  keep  the  macka 

(a)  Caa.  temp.  Hard.  408. 

(6)  2  Strange,  1087.  (c)  See  Owen,  67, 

(d)  Oweo,  67 ;  1  Leon.  142  ;  Cro.  Elis.  SOS,  208 ;  8  Co.  1S5  b.  &  C 
The  jodgmenta  in  this  case  are  differently  reported. 

(e)  Rtchardim  ▼.  Walhcr^t  B.  U  Cr.  827  ^  AidWntiiMi  ▼.  C^cf,  2  &  I 
Cr.  841. 

(O  Moo.  835. 
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deo.   Agiin,  it  is  unreasoittble  on  aooount  of  motrw       1685* 

tHrtyi  ftr  no  duliet  ue  defined  as  belonging  to  tibe 

oloep  or  any  certain  fees  as  payable  to  the  officer. 

What  daty  is  the  plaintiff  bound  to  execute  ?  IParhe  B. 

V  die  plaintiff  has  a  monopoly  of  proclaiming  sales  by 

UK&Miy  by  bell  and  outcry,  he  would  be  compellable 

ts  do  flo  when  required ;  for  it  is  dear  that  his  duty 

■nt  be  conelatiTe  with  such  his  exchnrpe  right.] 

Bow  often  is  he  to  make  prodamatioa  !  at  what  boors 

md  in  what  places?    Would  proclamation  by  the  sound 

of  a  tnnnpety  ratde,  dnuui  or  voicei  be  intrusion  on 

bb  office  ?  or  may  intended  sales  by  auction  be  made 

biowD  by  the  exhibitioB  of  a  placaidj  or  sending  cir- 

csian?    It  is  also  left  quite  uncertain  what  fee  the 

ifioer  is  to  receive  (a),   or  whether  he  may  refuse 

tipioclaim  a  sale  until  his  demand,  whatever  it  may  be^ 

ii  psid.    The  custom  is  also  bad  for  inconvenience. 

8q»pose  ibe  town*crier  to  be  unfit  fer  his  office  firom 

age,  iDnessi  or  weakness  of  voice,  or  even  if  he  wilfully 

lebaes  to  perform  his  duty,  how  can  he  be  removed(&)2 

b  ia  also   inconvenient  in  not  making  provision  for 

■V  chsnges  induced  by  time  and  the  altered  circum- 

Amoea  q£  society.    For  had  Brecon  beccmie  as  oon- 

aderaUe  bm  Manchester ,  still  the  plaintiff  must  have 

esjoyed  the  monopoly  of  advertizing  sales,  and  others 

coqU  not  have  exercised  that  fimction.    There   are 

■0  precedents  of  such  an  action  as  this*     {Parke  B. 

Xhe  mity  of  sudi  actions  may  be  explained  in  this 

^y>   These  rights  are  in  general  invested  in  a  class  of 

pcnoaa,  all  of  whom,  as  in  the  case  of  the  Dippers  cf 

TiBiindjfe  Wells  (c),  being  jointly  interested  in  any  in- 

(•)  See  Bogtm-  ▼.  Dodmeorth,  6  T.  R.  681. 

W  !■  PasJmly  ▼.  WUnkhe,  1  Str.  468,  the  chief  joitice  Mys,  the 
''iikntU  not  cMgei  lo  rely  od  «ii  acticm  only,  for  he  certdnly  msy  coh 
^^i^mimigkmm^  H  tht ke^-pnUn^ not •ttend. 

(4tWaf.414. 
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1835.  trusion  upon  them,  must  agree  to  join  in  an  action,  which 
would  in  such  cases  be  often  difficult.]  Every  connt 
states  the  plaintiff  to  be  disturbed  in  his  office,  that 
office  being  in  respect  of  the  duties  he  has  to  do  at 
town-crier;  but  the  declaration  should  have  stated,  that 
by  custom  certain  rights  were  annexed  to  the  office,  and 
that  the  defendant  had  deprived  the  plaintiff  of  them. 
[Lord  Abinger  C.  B.  The  case  has  been  extremely  well 
argued  on  both  sides.] 

Cur.  adv.  vuU. 


Lord  Abinoer  C.  B.  now  delivered  the  judgment  of 
the  Court. — This  is  an  action  in  which  the  bellman  of 
Brecon  seeks  to  enforce  an  exclusive  privilege  claimed 
by  him,  to  proclaim  by  sound  of  bell  all  sales  of  goods 
by  auction  which  take  place  within  the  borough  tff 
Brecon,  The  declaration  states,  that  the  plaintiff  was 
possessed  of  the  office  of  town-crier,  and  that  the  defend* 
ant  disturbed  him  in  that  possession.  The  partkmlar 
duties  of  the  office  were  matter  of  evidence ;  evidence 
was  given  on  that  subject,  and  the  jury  found  accord'^ 
ingly,  that  it  was  the  exclusive  privilege  of  the  tomtt* 
crier,  appointed  by  the  corporation,  to  make  public  pr<H 
clamation  of  sales  by  auction  by  bell,  and  that  the  de^ 
fendant  had  infringed  that  privilege.  The  only  pointy 
therefore,  for  us  to  decide  is,  whether  the  custom  relied 
on  by  the  plaintiff  is  good  in  law,  for  no  objection  is 
taken  to  the  evidence  upon  which  the  verdict  pro- 
ceeded. After  considering  the  very  full  and  able  ai^ 
guments  which  have  been  urged  on  both  sides,  it  appears 
to  us  that  there  are  no  legal  grounds  upon  which  we 
can  say  that  such  a  custom  must  be  bad.  It  may  hate 
had  a  good  commencement,  and  as  it  probably  existed 
long  before  the  art  of  printing  was  knowDi  must  have 
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been  formorly  a  much  greater  benefit  to  the  public  than 
at  present.  We  see  no  reason  to  prevent  the  corpo- 
ntkm  of  Brecon  from  appointing  a  town-crier^  or  for 
tddog  from  the  plaintiff^  the  benefit  of  the  verdict.  We 
cumot  affirm  that  a  custom  conferring  on  him  the  ex- 
cbure  privilege  of  proclaiming  by  sound  of  bell  all 
ttksbyauctioni  about  to  take  place  vdthin  the  borough^ 
ii  ittd  in  law. 

Rule  discharged. 
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Taylob  against  Hilary. 

A  SSUMPSIT.    The  declaration  stated,  that  in  con-  The  declara- 
aideration  that  the  plaintifTi  at  the  special  instance  ^^^^  \^q  j^. 
lod  request  of  the  defendant,  would  allow  one  Holt  to  Pendant  gua- 
have  goods  as  he  might  want  them,  not  exceeding  in  payment  of 
4e  whole  200i :  the  defendant  undertook  and  pro-  ^5°^*  ^"'^?^*^I 

cd  by  plaintm 

noted  the  plaintiff  to  guarantee  the  payment  of  such  to  H.  at  the 
goods.    Averment,  that  the  plaintiff  confiding  &c.  did  Jeq^^est"^ 
tftenrardSf  to  wit  &c.  sell  and  deliver  to  Holt  certain  that  before 
goods  of  great  value,  not  exceeding  in  the  whole  200Z.,  undertaking*  U 
to  wit,  of  the  value  of  190/.,  as  he  the  said  Holt  did  ^^^  ^&^^^  . 

f  ^,....^.  -  _  .     between  plain- 

vint  themj  of  which  the  defendant  afterwards,  to  wit,  tiff  and  de- 
on  fcc  had  notice.   The  breach  was,  that  Holt  had  not  ^T^"""}^^  u''\  i 

'  pi  ainti ft  should 

pud  for  the  said  goods  or  any  part  thereof,  nor  had  supply  goods 
tbe  defisndant,  although  often  requested,  paid  for  the  ^j)    should  be 
i«ne  or  any  part  thereof.    Plea,  that  after  the  making  paid  ^^v  at  the 

end  of  three 
iiMWhibj  a  joint  bill  at  four  months  to  be  accepted  by  the  defendant;  which  agree- 
*nit  of  defendant,  plaintiff,  before  breach  of  the  former  undertaking  declared  on, 
^ccsptod  in  full  discharge  of  such  former  agreement,  and  released  the  defendant 
^  ferformiog  it: — Held,  on  demurrer,  that  the  second  agreement  did  not  require 
^Ikio  writing,  porsuani  to  29Car.  S.  c.S.  being  a  provision  by  which  the  defendant 
J^^Be  absototeir  bound  as  an  original  debtor ;  and  not  being  an  accord  and  satis- 
^^^  but  a  Bubsdtuted  contract,  afforded  a  good  defence  to  the  action  without 
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HUOJIT. 


ISSfi.       of  die  ptomise  and  undertaking  in  that  cou 
5^      tioiied,  .Dd  before  any  bteach  thereof,  to  wit 
«.  day  and  year  aforesaid^  it  was,  at  the  plaintiff 

inatanee  and  request,  agreed  by  and  bet^ 
plaintiff  and  defendant  that  the  plaintiff  shool 
to  the  said  HoU  200L  watth  of  goods  as  he 
want  them,  and  that  such  goods  should  be  pai 
the  end  of  three  months  by  a  joint  bill  at  four 
accepted  by  the  defendant ;  which  agreement 
defendant  he  the  plaintiff,  before  any  bread: 
promise  and  undertaking  in  the  said  count  me 
accepted  in  full  discharge  of  that  promise  anc 
taking,  and  thereby  then  wholly  released  i 
charged  the  defendant  from  the  forther  perf 
of  that  provision  and  undertaking;  concludin 
verification.  Demurrer  to  the  plea,  alleging  f 
that  there  was  no  material  difference  betw* 
agreement  set  out  in  the  count  and  that  set  oi 
plea,  and  that  the  only  difference  applied  to  th< 
credit  to  be  given;  and  that  it  did  not  appear 
said  plea  but  that  the  agreement  therein  nu 
had  been  fully  carried  into  effect  by  the  plain 
the  time  of  credit  had  expired. 

Barstow  supported  the  demurrer.  The  mc 
grafting  on  the  original  agreement  a  new  ti 
mode  of  payment  does  not  establish  any  differc 
tween  the  contract  in  the  declaration  and  tha 
in  the  plea.  [Parke  B.  By  the  contract  in  th< 
ration  the  plaintiff  only  undertook  to  guaran 
payment  for  the  goods,  t.  e.  by  Holt;  whereas  t 
tract  in  the  plea  is,  that  at  the  end  of  three  mc 
should  give  a  bill  himself  at  four  months;  1 
makes  himself  absolutely  responsible  at  the  end 
time.  The  agreements  therefore  substantially 
The  defendant  was  to  accept  a  bill,  and  proem 
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oAer  to  icoepk  it  ako.]    The  aecond  agreement  is  not 

inukUe  by  the  defendant,  because  it  is  not  pleaded 

^bein  writingi  and  aignedf  panaant  to  the  statute  of 

^odfl,  Case  t.  Barber  (a).    [Parkt  B.  If  the  second 

Agreement  was  only  an  undertaking  for  the  default 

of   another,  that  argument  would  be  well  founded; 

but   the    defendant   bound    himself   as   an    original 

debtor.]    The  plea  is  bad,  for  not  showing  that  the 

time  of  credit  given  by  the  second  agreement  still 

Continues.    Where  goods  are  sold  on  a  credit  which 

has  expired,  the  plaintiff  may  sue  in  indebitatus  as- 

smimpsit  for  goods  sold  (5);  but  a  defence  that  the 

€svedit  has  not  expired  must  be  specially  pleaded  since 

t::&ie  new  rules ;  Edmund*  v.  Harru  (c).  [Parke  B.  That 

has  been  doubted.    If  on  non-assumpait  pleaded 

should  turn  out  that  the  goods  were  to  be  paid  for  at 

tJie  end  of  three  months  by  a  bill  at  four  month8(£0i  the 

contract  declared  on,  which  is  to  pay  for  them  on  re- 

^jnest,  would  not  be  proved.    Had  the  credit  expired, 

'tiiat  count  would  be  supported  by  evidence  of  a  contract 

^  pay  for  them  at  the  stated  time  of  credit.]    The 

"tvo  agreements  only  differ  in  the  time  and  mode  of 

Viyment.     He  concluded  by  asking  leave  to  amend,  if 

<ie  court  was  against  him. 


I88S. 


Tatlok 

V. 
HlLAET. 


lA>rd  Abivger  C.  B. — The  plea  in  fact  states,  that 
^fore  the  breach  of  the  first  agreement  it  was  aban- 
^^ned,  and  a  new  one  was  entered  into»  varying  from 
old  one  in  an  essential  respect,  viz.  the  time  of  pay- 

Qt 

Parks  B. — The  second  agreement  having  been  sub- 

^«)  Sir  TImmdw  Rajni.  450.  lecond  rcsoloUon. 
0)  1  N.R.  5S0  ;  3  B.  &  P.  583;  9  Cast,  498  ;  4£ut,  75. 147;  IS 
sm.;SB.&A.755. 
(e)6C.&P.547;  4  N.  &  M.  ISt.  S.  C. 
(4  MwMf.Pric*  ondiliioCft^r,  4£ast,  147. 
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ljBS$.       stituted  for  the  first,  as  might  be  done  before  bre« 
of  it,   the  remedy  was  only  on  the  second.    As   % 
plea  is  not  one  of  accord  and  satisfaction,  it  does    - 
Hilary,      require  an  averment  of  performance. 

Crowder  was  to  have  supported  the  plea, 
Barstow  had  leave  to  amend. 


TXTLOE 

V. 


Noel  against  Isaac  and  Others. 


Where  an  at-    ^RESPASS  by  an  attorney  for  arresting  and  imp^ 
IL'^^dTeld         fioning  him,  whereby  he  was  obliged  to  find  b^ 


to  bail  by  a     Plea,  justifying  under  a  capias  in  an  action  by  lu^ 
co^zant  of*   ^^  Others  v.  NoeL    Replication,  that  before  and 
his  privilege,     f}^Q  ^m^  of  suing  out  and  execution  of  the  capias  thercs 

trespass  is  not 

inaiiitainable.    mentioned,  he  was  an  attorney  of  the  court  of  our  lo 

the  king  before  the  king  himself  at  Westminster,  nM 
had  obtdned  and  entered  his  certificate  to  practitf 
and  was,  by  virtue  thereof,  practising  as  an  atton» 
therein,  whereof  the  defendants  during  all  the  tiK3 
aforesaid,  omitting  '*  had  notice,"  by  mistake  in  copying 
Demurrer  for  that  ground.    Joinder. 

Kelly  for  plaintiff  prayed  leave  td  amend. 

[Lord  Abinger  C.  B. — Can  an  action  of  trespass  be 
sustained  at  all?  for  whether  the  proposed  amead* 
ment  would  or  would  not  be  material  in  case,  it  caimol 
be  so  in  trespass.]  Had  notice  been  averred,  tb< 
question  left  unsettled  in  Stokes  v.  White  (a)  wouU 
have  been  brought  before  the  court,  viz.  whether  i 
party  who  knowing  his  debtor  to  be  privileged,  never 

(a)  .4iife,  Vol.  IV.  786. 
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^fvekis  holds  him  to  bail,  is  liaUe  in  trespass  or  in  case        18S5. 


Noel 
luord  Abinoer  C.  B. — I  am  clearly  of  opinion  that       Isaac 
.n  action  of  trespass  cannot  be  sustained  ;  and  I  much    ^^  Othera, 
Loubt  whether  the  party  has  a  remedy  by  action  on  the 


Parks  B. — The  privilege  of  an  attorney  from  arrest 
iliould  be  pleaded  (a).    Mr.  Kelly  may  take  time  to 
into  the  books,  and  mention  the  case  again  if  he 
fit. 

It  was  never  mentioned  again.  ■ 

Judgment  for  defendant. 

i2.  F.  Hiehardi  was  to  have  argued  for  the  defendant. 

(«)  See  CrottUff  v.  Shaw,  t  Bit.  R.  1085. 


Btass  agaimt  Wtlie. 


^A  8SUMPSIT  by  drawer  against  acceptor  of  a  bUl  Assumptitby 
of  exchange  for  120/.,  bearing  date  the  26  March  ^^.^^"^^^ 

\st99      11  »  o  againtc  the  ao* 

*o33,and  payable  to  the  plaintiff's  order  six  months  after  ceptor  of  a  bill 
^*te.  Counts  for  goods  sold,  and  on  an  account  stated.  piea^Si^be-1 
^kas :  first,  that  there  was  no  consideration  for  the  fore  the  ae- 

^^^fendant's  acceptance,  nor  for  payment  by  hun.    Se-  ^j  bj^the  de- 
fendant it  was 
^pNd  between  him  and  the  plaintiff  that  plaintiff  should  consign  to  N.  certain 
Ipodi,  OQt  of  the  proceeds  of  which  plaintiff  should  direct  N.  to  pay  to  defendant  a 
<>BnQal  to  the  amount  of  the  bill,  and  that  in  case  the  proceeds  should  not  have 
vnvsd  in  Emgkmdy  when  the  bill  became  due,  the  plaintiff  shonld  renew  it.    Aver- 
ment, that  proceeds  had  not  arrived  when  the  bill  became  due,  that  plaintiff  de- 
cfioed  to  draw  another,  and  that  it  was  thereupon  agreed  that  defendant  should  write 
^  ^T.  directing  him  to  pay  the  whole  proceeds  to  plaintiiT— that  defendant  there- 
upon wrote  such  letter  and  delivered  it  to  plaintiff;  and  lastlvy  that  defendant  had 
^recored  aoj  consideration  for  the  payment  of  the  bill  -.—Held,  that  the  plea  was 
"^  on  special  demurrer,  for  repugnancy  in  not  confining  the  allegation  of  want  of 
'^ttideration  to  the  non-receipt  of  proceeds  since  the  letter  to  Norman. 
▼OL.  V.  C  C 


i 
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18S5.  condlyi  as  to  the  first  coant  of  the  declaratioDy  fiuA 
the  said  plaintiff  ought  not  to  have  or  maintain  lui 
aforesaid  action  thereof  against  the  said  defendant  ai 
to  the  Mod  first  count,  because  he  says  that  before  anc 
at  the  time  of  the  making  of  the  bill  of  exchange  anc 
acceptance  thereof  by  the  defendant  in  the  first  coon 
mentioned,  to  wit,  on  the  day  and  year  first  aforesaid 
it  was  agreed,  by  and  between  the  plaintiff  and  th< 
defendant,  that  the  said  plaintiff  should  consign  certau 
goods,  to  wit,  500  gallons  of  bottled  porter,  and  SOI 
gallons  of  wine,  and  certain  other  merchandizes,  in  th< 
whole  of  great  value,  to  wit,  of  the  value  of  300/.,  U 
one  James  Norman  in  certain  parts  beyond  the  seas 
to  wit,  in  the  West  Indies,  to  be  there  sold  and  db 
posed  of,  and  that  the  defendant  should  accept  th< 
said  bill  in  the  said  first  count  mentioned,  and  deKvei 
the  same  to  the  plaintiff  in  order  that  the  said  plaintif 
might  procure  the  same  to  be  discounted,  and  receiv< 
the  amount  thereof  to  and  for  his  own  use  and  benefit 
And  it  was  also  then  agreed  between  the  plaintiff  an< 
the  defendant,  that  a  certain  sum  of  money,  to  wit,  th< 
sum  of  120L,  being  a  sum  equal  to  the  amount  of  th< 
said  bill  of  exchange,  should  be  remitted  and  paid  t 
the  defendant  out  of  the  proceeds  of  the  goods  so  con 
signed  as  aforesaid,  when  the  same  should  have  beei 
sold  and  disposed  of,  in  order  to  enable  the  defendan 
to  pay  the  said  bill  when  the  same  should  have  arrivei 
at  maturity,  and  that  the  plaintiff  should  write  a  lettle 
to  the  said  James  Norman  requesting  him  to  remi 
and  pay  to  the  defendant  the  said  sum  of  120^  beiii 
the  amount  of  the  said  bill  of  exchange,  for  the  pm 
pose  of  paying  the  said  bill  when  it  should  have  ai 
rived  at  maturity;  and  it  was  also  then  agreed  betwee 
the  plaintiff  and  defendant,  that  in  case  the  said  good 
should  not  have  been  sold  and  disposed  of,  and  th 
proceeds  of  the  said  sale  should  not  have  anived  i 
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Bujbad  at  the  time  when  the  said  bill  should  have       18S5. 

beeome  payaUey  that  then  the  said  bill  should  be 

Roewed,  and  the  said  defendant  should  in  lieu  thereof 

accept  another  bill,  to  be  drawn  upon  him,  payable  at 

a  iotiire  time,  in  order  that  the  said  defendant  might 

DoC  be  called  upon  to  pay  the  amount  of  the  said  bill 

before  the  said  goods  should  have  been  so  sold  and 

disposed  o(  and  a  sufficient  sum  to  satisfy  the  amount 

of  the  said  bill  should  have  been  paid  to  or  come  into 

tte  hands  of  the  defendant^  out  of  the  proceeds  of  the 

nid  safe.    And  the  defendant  further  saith,   that  in 

ponaance  of  the  said  agreement  so  made  as  aforesaid^ 

tte  said  plaintiff  did  afterwards,  to  wit>  on  the  day 

and  year  first  aforesaid,  consign  the  said  goods  to  the 

nid  James  Norman^   who  accordingly  received  the 

nise  for  the  purpose  of  being  sold  and  disposed  of  as 

atxesaid,  and  the  said  defendant  then  accepted  the 

aud  bin  of  exchange  in  the  said  first  count  mentioned, 

on  die  terms  aforesaid,  and  the  plaintiff  did  then  write 

a  ktter  to  the  said  J.  Norman^  requesting  him  to  remit 

tod  pay  to  the  defendant  the  sum  of  120Z.  out  of  the 

|kn>oeeds  of  the  goods  so  consigned  as  aforesaid,  when 

tlie  same  should  have  been  sold  and  disposed  of,  for 

tifce  purpose  of  enabling  him,  the  said  defendant,  to 

Jiajr  the  amount  of  the  said  bill  of  exchange  when  it 

^lioald  become  due  and  payable.    And  the  defendant 

drther  says,  that  afterwards,  to  wit,  on  29th  September, 

In  the  year  aforesaid,  the  said  bill  of  exchange  in  the 

'Snt  count  mentioned  became  due  and  payable,  and 

^  proceeds  of  the  said  goods  so  consigned  as  afore- 

aaid  had  not  arrived  in  England,  and  the  defendant 

Aen  was  and  firom  thence  hitherto  hath  been  ready 

ttd  wffling  to  renew  the  said  bill,  and  to  accept  ano- 

Aer  b31  in  Hen  thereof,  to  be  made  and  drawn  on  him 

^  aaid  defendant  in  manner  and  on  the  terms  afore- 

■tti,  of  all  which  premises   the  plaintiff  then  had 

cc2 
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notice;  but  the  defendant  in  fact  saith,  that  the  i 
plaintiff  then  declined  to  draw  any  bill  upon  the  defi 
ant^  to  be  accepted  by  him  in  lieu  of  the  said  bill  of 
change  in  the  first  count  mentioned,  and  so  due  and  j 
able,  or  to  receive  from  the  defendant  any  such  bil 
accepted.  And  the  plaintiff  then  requested  the  defc 
anty  that  in  lieu  of  paying  the  said  bill  in  the  sidd  i 
count  mentioned,  or  renewing  the  same,  he  the  i 
defendant  would  write  a  letter  to  the  said  J,  Nan 
for  the  purpose  of  relinquishing  all  right  and  clain 
the  part  of  him  the  said  defendant  to  receive  the  t 
sum  of  120/.,  or  any  part  thereof,  out  of  the  procc 
of  the  said  goods  so  consigned  as  aforesaid, 
requesting  the  said  J.  Norman  to  remit  and  pay  to 
plaintiff  the  whole  of  the  proceeds  of  the  said  go< 
And  the  said  defendant  did  accordingly  afterwards 
wit,  on  the  day  and  year  last  aforesaid,  write  a  le 
to  the  said  J.  Norman,  and  delivered  the  same  to 
said  plaintiff,  whereby  he  the  said  defendant  did  re 
quish  and  give  up  all  right  and  claim  to  receive 
said  sum  of  120/.,  or  any  part  thereof,  out  of  the  ] 
ceeds  of  the  goods  so  consigned  as  aforesaid,  and 
request  the  said  J.  Norman  to  pay  the  whole  of  s 
proceeds  to  the  said  plaintiff;  and  the  said  plaii 
then  accepted  and  received  the  said  letter;  and 
defendant  saith,  that  he  hath  not  received  any  ji 
or  consideration  for  the  payment  by  him  the  t 
defendant  of  the  bill  of  exchange  in  the  first  co 
mentioned.    Verification. 

Demurrer  to  the  second  plea,  showing  for  cat 
that  the  said  bill  of  exchange  is  alleged  to  have  b 
given  upon  an  agreement  as  to  payment  inconsisi 
with  the  tenor  of  the  bill  itself,  and  that  the  said  j 
is  double,  and  contains  two  alleged  answers  to 
said  action,  to  wit,  firstly,  that  the  said  bill  was  gi 
on  an  agreement  for  renewal,  and  that  the  said  pldi 
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V. 
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^  refosed  to  accept  a  renewed  bill ;  and^  secondly,       |$34, 

tiiat  the  plaintiff  had  requested  the  defendant^  in  lieu 

^f  payment,  to  write  a  certain  letter,  and  that  the  said 

phmtiff  accepted  the  said  letter ;    and  that  the  said       Wylib, 

plea  amounts  to  an  accord  without  satisfaction ;  and 

^t  the  said  plea  is  repugnant,  and  in  the  first  part  of 

^^  shows  a  consideration  for  the  said  bill,  which  is 

^Oeged  to  have  partly  failed:  and  afterwards  alleges 

^at  the  defendant  has  received  no  consideration  for 

^e  said  bill,  and  that  the  said  plea  is  in  other  respects 

informal,  uncertain,  and  insufficient. 

Cleashy  in  support  of  the  demurrer.  The  second 
plea  18  double,  for  it  sets  up  two  sets  of  facts,  either  of 
^hich,  if  properly  pleaded,  would  amount  to  a  distinct 
answer  to  the  action,  viz.  first,  that  the  defendant  is 
only  liable  on  a  contingency  which  has  not  happened ; 
and,  secondly,  that  he  is  not  liable  in  consequence  of 
the  arrangement  made  after  the  maturity  of  the  bill. 
Xhese  defences  should  have  been  the  subject  of  sepa-  . 
rate  pleas ;  and  as  they  are  joined  together  in  one,  it 
is  demurrable  for  dupUcity ;  for  though  insufficiently 
pleaded,  it  is  so  pleaded  that  no  part  can  be  rejected 
^L«  surplusage,  as  some  issue  could  be  taken  on  it  $ 
-CWe  V.  Grove  {a).  [Lord  Abinger  C.  B.  The  plea 
^^^ems  rather  to  be  a  history  of  the  whole  transaction 

>n  which  the  defendant  relies  for  his  defence,  than  to 

np  two  disdnct  matters  of  answer  to  the  plaintiff's 

It  seems  not  to  rely  on  the  fact  of  giving  the 

^tter  to  Norman  as  a  defence,  except  in  conjunction 

'^Wi  the  circumstances  previously  stated.]    Were  the 

*ct8  itated  links  of  a  chain  affording  in  the  whole  one 

^Smce,  the  plea  might  be  single  (6),  though  it  would  be 

(«)  ISid.  175.  1  Kcb.  661.  5.  C.  cited  Bac.  Ab.  Pleas,  &c.  (K.  «.) 
'^*5.445,6thed. 

(0  See  fiffridm  T.  5eI6y  in  Error,  AnU,  Vol.  TU.  430.  S.  C.  in  K.  B.  5 
^•<( Add.).  Pigott  T.  Kemp,  Ante,\o\.  HI.  1S8. 
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18S5.       difficult  to  take  issue  on  any  one  fact  in  it  without 

^'-^^'^      passing  over  another  which  is  material.  [Lord  Abinger 

9.  C.  B.   The  plaintiff  might  traverse  the  contract  to 

Wtlie.      forward  goods  to  Norman,    The  whole  plea  seens  m 

special  accord  and  satisfaction.]     It  is  also  repugnant ; 

for  after  stating  an  agreement  between  the  plaintiff 

and  defendant  that  the  former  should  consign  goods  to 

Norman^  the  acting  on  which  by  the  plaintiff  was  a 

sufficient  consideration  for  payment  of  the  bill  by  die 

defendant^  it  alleges  that  the  defendant  has  received 

no  consideration  for  such  payment. 

Wightman  in  support  of  the  plea.  The  transaction 
is  single^  though  consisting  of  two  parts,  viz.  the  de- 
fendant's agreement  to  accept  the  billi  and  his  agree- 
ment to  pay  it  on  a  certain  event.  Now  the  plea,  after 
admitting  the  agreement  to  be  a  good  consideration  for 
accepting  the  bill,  denies  that  it  is  a  sufficient  con- 
sideration for  paying  it  after  Norman's  defoult  to  send 
the  proceeds.    Then  the  defence  is  single. 

Per  Curiam, — Prim&  facie  the  conclusion  of  the 
plea  is  repugnant  to  its  commencement;  for  the  last 
words  of  it  import  that  the  bill  was  without  consi- 
deration. The  effect  of  the  plea  is  accord  and  sada- 
faction,  till  it  concludes  by  stating,  not  that  there  was 
no  other  consideration  than  that  before  mentioned,  bnt 
that  there  was  none  at  all.  That  allegation  should 
have  been  confined  to  the  non-receipt  of  proceeds  of 
the  consignment  to  Norman  since  the  letter  to  hinu 
The  defendant  may  amend  on  payment  of  costs. 
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1835. 

Anoebstein  against  Handson. 

ASSUMPSIT.      The  declaration  stated  that  the  A  declaratioa 

defendant  theretofore,  to  wit,  on  the  6th  April  SJe^elend- 
1831,  became  and  was  tenant  to  the  plaintiff  of  a  certain  ant  undertook 
tarn  and  lands  called  Otlet/,  consisting  (amongst  other  and  manage  a 
things)  of  di?ers,  to  wit,  600  acres  of  arable  land,  with  ^a""  and 

al  •  o  ^    .  . ,         .        lands "  ac- 

toe  appurtenances,  situate  &c. :    and  in  consideration  cording  to  the 
tIiercof,be  the  defendant,  on  the  day  and  year  afore-  husbaU^^**^ 
B«d,  promised  the  plaintiff  to  use,  cultivate,  and  manage  and  the 
the  said  farm  and  lands,  with  the  appurtenances,  during  country  where 
&  continuance  of  the  said  tenancy,  according  to  the  thejr  were 
cooneof  good  husbandry,  and  the  custom  of  the  country  t^gn  averred 
where  the  sud  lands  were  and  are  so  situate  as  afore-  J^**'  accord- 
said:  and  the  plaintiff  avers  that  the  defendant  was  course  of  good 
ttd  continued  tenant  to  him  of  the  said  farm  and  lands,  *»"»ban<^ry> 

'  and  the  cu»- 

wim  the  appurtenances,  for  a  long  space  of  time,  to  torn  of  the 
wit,  from  the  day  and  year  aforesaid,  until  and  upon  ^gfgn^jj^nt  ^ 
tbe  day  of  the  commencement  of  this  suit :  and  the  ought  to  have 
plaintiff  further  saith,  that  according  to  the  course  of  one-half  only 
good  husbandry,  and  the  custom  of  the  country  where  o^  '^®  arable 

M        .     ^  .  lands  in  corn, 

uie  said  farm  and  lands  were  and  are  so  situate  as  one-fourth  in 
tfcresaid,  the  defendant,  before  and  at  the  time  of  the  ^^^^';  ?°^  ^^ 

^  remaining 

commencement  of  this  suit,  ought  to  have  had  about  fourth  in  tur- 
one-half  only  of  the  said  arable  lands  in  corn,  and  one-  aJ|d  alleged^ 
lowth  part  thereof  in  seeds,  and  the  remaining  one-  a  breach,  that 
«Wh  part  thereof  in  turnips,  or  to  have  been  fallow  in  had  more  than 
^  and  every  year  of  the  said  tenancy :  yet  the  de-  one-half  in 

fj  11  1  1  •'•'  corn,  had  no 

lendant,  well  knowing  the  premises,  but  disregarding  seeds,  and 
fci«  promise,  and  contrivmg  &c.  to  injure  the  plaintiff  in  *^^*  ^^l^""^^ 

tity  of  turnip 
■jjwr.  Plea:  traversing  the  custom,  and  not  the  instances  of  mismanagement. 
**jwy  found  that  the  defendant  had  managed  the  farm  contrary  to  the  course  of 
Mbmbandry  in  the  neighbourhood,  but  denied  the  custom  as  laid  by  the  plaintiff: 
odd, that  the  plaintiff  was  bound  to  prove  the  custom  as  laid  in  the  declaration,  and 
^  ttTing  so  done,  was  not  entitled  to  recover. 
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1835.       this  behaify  after  the  making  of  his  said  promisei  ac 
.  ''■^^■^^^      during  the  continuance  of  the  said  tenancy,  to  wi 

AnOBKSTEIN     -      ^  fit 

V.  before  and  at  the  time  of  the  commencement  of  tn 

Hawdwn.  gyj^  1j^  divers,  to  wit,  500  acres  of  the  arable  land  i 
corn,  the  same  being  much  more  than  one-half  of  tl 
said  arable  land,  contrary  to  the  course  of  good  hu 
bandry,  and  the  custom  of  the  country  where  the  sa 
farms  and  lands  were  and  are  so  situate  as  aforesai 
and  the  promise  of  the  said  defendant  so  by  him  ma* 
as  aforesaid :  and  the  plaintiff  further  saith,  that  t! 
defendant  further  disregarding  &c.,  and  further  co 
triving  &c«,  after  the  making  of  his  said  promise,  ai 
during  the  continuance  of  the  said  tenancy,  to  wit,  & 
wrongfully  and  unjustly  omitted  and  neglected  to  ha 
one-fourth,  or  any  part  whatever  of  the  said  aral 
land  in  seeds,  contrary  to  the  course  of  good  hi 
bandry,  and  the  custom  of  the  country  where  the  aa 
farm  and  lands  were  and  are  so  situate  as  aforesai 
and  the  promise  of  him  the  defendant  so  made  as  afoi 
said :  and  the  plaintiff,  further  disregarding  &c.,  an 
further  contriving  &c.,  after  the  making  of  his  sa 
promise,  and  during  the  continuance  of  the  said  t 
nancy,  to  wit^  before  &c.,  wrongfully  and  unjost 
suffered  and  permitted  only  a  small  portion,  and  mui 
less,  to  wit,  100  acres  less  than  one-fourth  of  the  sa 
arable  land,  to  be  in  fallow  or  turnips^  contrary  to  tl 
course  of  good  husbandry  and  the  custom  of  t) 
country  where  the  said  farm  and  lands  were  and  a 
so  situate  as  aforesaid,  anu  the  promise  of  the  defen* 
ant  so  by  him  made  as  aforesaid.  By  means  where< 
&c.  (a)«    Plea :  that  though  true  it  is  that  he  promise 

(«)  'Iht  above  was  originally  the  second   count,  being  preceded 
another  which  stated  that  plaintiff  had  let  other  lands  to  defendant,  a 
that  in  consideration  thereof  defendant  promised  to  use,  cultivate,  a 
manage  the  said  lands  according  to  the  coarse  of  good  husbandry  : — aven 
that  defendant  became  and  continued  tenant,  (omitting  the  other  aferncB 
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XQ  manner  and  form  as  the  plaintiff  has  above  aUeged,       1835. 
•ii^Fertheless  for  plea  in  this  behalf  the  defendant  saysj 
^bit  according  to  the  course  of  good  husbandry  and  the 
c^istom  of  the  country  where  the  said  farm  and  lands     Hamdsov. 
ere  and  are  so  situate  as  aforesaid,  it  was  not  the  duty 
f  the  defendant  to  have  had  about  one-half  only  of  the 
arable  land  in  com,  and  one-fourth  part  thereof  in 
gbceds,  and  the  remaining  one-fourth  part  thereof  in 
'fcmimips,  or  to  have  been  fallow  in  each  and  every  yt^ 
of  the  said  tenancy,  in  manner  and  form  as  the  plaintiff 
listh  above  alleged.     Conclusion  to  the  country. 

At  the  trial  before  A.  Park  J.  at  the  last  lAncolnshite 

aunzes,  the  plaintiff's  witnesses  stated  three  or  four 

diftrent  modes  of  managing  land  in  the  neighbour- 

lood  where  the  farm  was,  and  among  them  that  stated 

in  the  first  count ;  but  it  did  not  appear  to  be  more 

preralent  than  one  or  two  other  modes  of  cropping. 

For  defendant,  it  was  objected  that  the  allegation  being 

^e  and  traversed,  it  was  incumbent  on  plaintiff  to 

prore  the  custom  laid  to  be  prevalent  throughout  all 

that  county.     The  learned  judge  expressed  his  strong 

opni(m  that  the  custom  was  not  proved  as  laid  in  the 

declaration,  but  on  the  authority  of  Legh  v.  Hewit  {a) 

'eeommended  that  the  jury  should  assess  the  damages, 

giring  defendant  leave  to  move  to  enter  a  nonsuit  if  the 

court  should  be  of  opinion  that  the  allegation  was  not 

iQpported  by  the  proof,  and  that  it  was  entire.     All 

^witnesses  agreed  that  the  course  of  cropping  adopted 

^  the  defendant  was  not  according  to  good  husbandry. 

In  imnnung  up,  the  judge  told  the  jury  that  the  custom 

^  ttngoiog  for  breach  that  defendant  did  not  nor  would  use,  cultivate, 
^  milage  the  land  according  to  the  courte  of  good  hutbandry,  and  on  the 
^'^^  tbereof,  managed  Uie  farms  in  such  an  unhuabandlike  manner  that 
^liBdivere  greitlj^  impoverished :  hot  this  count  was  struck  out  b^  a 
^'^'^  baraa  on  summoni,  oo  Reg,  Gen.  Hil,  4  W,  4.  No.  6. 
(«)4£art,154. 
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IgSS.       ^eed  not  be  uniyersal ;  and  that  all  that  was  m 
^•^^v^^      to  be  proved  was,  that  the  prevailing  custom  was 
AvocMTEiK   i^j  in  ^jjg  declaration  ;  directing  the  jury,  that  if  thcj^^^^^j^ 
Hanoiov.     thought  the  defendant  had  mismanaged  the  farm,  botfcf;^^^^ 
against  good  husbandry  and  the  custom  of  the  counliy  ^  a^^j 
then  the  plaintiff  was  entitled  to  a  verdict ;  if  agun8S.cs;f  ^^ 
neither,  or  if  against  good  husbandry,  but  not  against  tbMt^  ^ 
custom  of  the  country,  then  that  they  shoxild  find  a  ver^<^. 
diet  for  defendant.    The  jury  stated  in  answer  to  ibt^ 
judge's  questions,  that  the  defendant  had  managed  tbffl;^       ./^ 
farm  contrary  to  the  course  of  good  husbandry  in  ^^^     ^  ^ 
neighbourhood,  and  that  there  was  no  custom  of 
country  as  stated  in  the  declaration.    Verdict  for  ti^r^^ 
plaintiff.     A  rule  to  enter  a  nonsuit  having  been 
tained  by  Goulbum  Serjt.  in  last  term,  pursuant 
the  leave  reserved. 


N»  R.  Clarke  showed  cause.  The  plaintiff  is 
tied  to  judgment,  for  issue  is  joined,  not  on  the  nis- 
management  of  the  farm,  but  on  the  custom  of  die 
country,  which  is  an  immaterial  point.  It  was  soflt 
cient  for  him  to  prove  that  part  of  the  breach  only 
which  states  that  the  defendant  cultivated  the  fivm 
contrary  to  good  husbandry,  though  it  was  also  laid  to 
be  contrary  to  the  custom  of  the  country.  Legh  v. 
Mewit  (a).  There  the  promise  was  to  occupy  a  farm 
in  a  good  and  husbandlike  manner,  according  to  the 
custom  of  the  country,  and  the  breach  alleged  was, 
that  he  had  treated  it  contrary  to  the  prevalent  caurwe 
of  good  husbandry  in  that  neighbourhood,  by  tilling  half 
his  farm  at  once.  The  proof  was,  that  the  practice  of 
good  husbandmen  in  the  neighbourhood  was  to  till 
only  a  third,  and  of  many,  only  a  fourth  of  a  farm. 
They  agreed  that  the  defendant's  practice  was  con- 
rary  to  the  course  of  good  husbandry,  and  prej 

(a)  4  East,  154. 
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to  the  Itnd;  bat  eoidd  not  speak  to  any  custom  of  die       igS5. 
oomtry,  independent  of  the  obligation  of  covenants,      ^^^v^-^ 
rhe  jnry  Ibund  a  veidict  for  the  defendant  on  the  ^^^^^'^ 
littler  gronnd.    On  a  rule  for  a  new  trial  it  was  ccn-     Havosoit. 
tesided  for  the  phuntifiy  that  the  promise  to  use  and 
oecapjr  Ae  premises  in  a  good  and  husbandlike  nuumer, 
■tf^cording  to  the  custom  of  the  country  where  the  said 
pr^cmises  lie,  was  laid  as  one,  and  not  as  two  distinct 
aiUcgations.     Lord  EUenborcmgh  in  his  judgment  said, 
*'    "She  jury  have  found  a  verdict  for  the  defendant 
Kzxmder  an  impresnon  that  die  words  in  the  declaratioBi 
'    g^^ioidiiig  to  die  custom  of  the  country/  require  a 
strict   and    specific   proof  than  I  think   they 
After  stating  the  terms  of  die  promisCi  he 
"  From  the  subject-matter  of  the  contract 
b  evident  diat  the  word  '  custom'  as  here  used, 
mean  a  '  custom*  in  die  strict  legal  signification 
the  woi4»  ^  that  must  be  taken  with  reference  to 
deined  fimit  or  space  which  is  essential  to  every 
properly  so  called.    But  no  particular  place  is 
assigned  to  it,  nor  is  it  capable  of  being  so  ap- 
What  diall  be  considered  in  farming  as  a  '  good 
manner'  must  vary  ezceedinglyy  according 
soil,  cfimate,  and  situation.     And  therefore  the 
of  the  country/  with  reference  to  good  hus- 
must  be  applied  to  the  approved  habits  of 
ry  in  the  neighbourhood,  under  circumstances 
te  like  nature."     Lawremce  J.  said,  ^'  that  it  was 
J  in  order  to  maintain  the  declaration,  that 
^heiUntifir  should  prove  a  definite  known  custom  or 
Wne  of  imsbandry  in  that  country,  and  a  breadi 
^  ifc  by  the  defendant;"  adding  ''  it  is  sufficient  to 
dum  what  was  die  prevalent  course  of  good  manage- 
^■vnt  there,    which  was  the  course  of  management 
''c^yiding  to  good  husbandry  which  the  defendant 
"'^datook  to  observe,  and  by  proving  that  die  estate 
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1835.       was  not  so  managed,  the  plaintiff  made  out  y 

/"^^'"^^'^      midertook  to  do,  namely,  that  the  estate  was 
Angerstein   .  ,  ,      ,       ,  , 

V.  m  a  manner  contrary  to  good  husbandry  and  i 

Handsom.     j^m  Qf  ^jjg  country."     Le  Blanc  J.    conside 

words  of  the  declaration,  taken  altogether,  to  i 

more  than  if  the  promise  had  been  laid  to  be 

to  manage  the  farm  in  a  good  and  husbandlike  i 

which  must  always   be  taken  with  reference 

usage  and  mode  of  cultivation  in  that  part 

country  where  the  land  lies;   adding,  ''here 

proved  that  no  custom  of  the  country  authors 

manner  in  which  the  defendant  had  treated  this 

and  that  was  sufficient  to  make  out  the  allegati< 

he  had  managed  it  contrary  to  good  husband 

the  custom  of  the   country."    Then,   if  the 

need  not  be  proved,  it  need  not  have  been  a 

and  the  issue  taken  thereon  must  be  immaterial 

finding  the  cultivation  to  have  been  against  go< 

bandry,  is  substantially  a  finding  for  the  plainti 

being  the  material  breach,  and  the  denial  of  the 

being  no  answer  to  it.     [Lord  Abinger  C.  B. 

not  the  plea  have  alleged  what  the  custom  wi 

averred  that  the  cultivation  was  in  accordanc 

it?]     That  would  have  tendered  a  material  ii 

the  plaintiff.     \Parke  B.    The  plea  is  in  subsl 

confession  of  the  breaches,  if  that  which  the  { 

alleges  is  the  custom  of  the  country.]    The  def 

having  admitted  the  promise  could  only  allege  t 

had  performed  it.     The  court  will  give  judgm< 

the  plaintiff  non  obstante  veredicto ;  for  a  reple 

not  granted  in  cases  like  this,  where  the  matter, 

pleaded,  would  not  be  an  answer  to  the  action.  J 

Bodinham  (a),  Rex  v.  Philips  (ft). 

(a)  1  Salk.irS. 

(6)  Stra.  494;  1  Burr.  29S;  Bsc.  Ab.  tit.  ReploKler.  Vol.  V.  i 
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ChtOmrm  Seijt.  and  Whitehurst  for  the  defendant       18S5. 
VBftitxqpped  by  the  court.    [Lord  AJnnger  C. B.  It  is 
fbnUe  to  consider  the  evidence  given,  before  we  go 
Arther.    Suppose  on  reading  the  notes  that  a  custom     Handson. 
^kmU  appear  to  be  proved,  which  though  not  stated 
^  the  declaration,  regulated  the  management  of  the 
kit  fimns  in  the  neighbourhood,  and  had  been  fol- 
lowed by  the  defendant,  it  would  be  questionable  whe- 
ther it  afforded  a  defence  on  the  merits.    If  on  the 
other  hand  he  had  followed  neither  that  stated  nor  that 
profedi  it  would  be  a  question  whether  the  verdict 
sbould  not  have  been  for  the  plaintiff  on  the  merits. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  afterwards  delivered 

Paekb  B. — ^This  was  an  action  brought  by  a  land- 
agunst  his  tenant,  for  cultivating  a  farm  held 
3  die  defendant  of  the  plaintiff^  contrary  to  good 
Kuabuidry  and  the  custom  of  the  country.     The  de- 
^s3ni&Mi  alleged  that    the   defendant    undertook  to 
^Kukirate  and  manage  the  farm  and  lands  according 
'^'^  the  course  of  good  husbandry  and  the  custom 
of  the  country  where  the  farm  and  lands  were  situate ; 
^^Bt  ii^  in  substance,  that  he  undertook  to  manage 
^  fiurm  according  to  the  prevailing  course  of  good 
^^oAsodry  in  the  neighbourhood.     It  then  alleged  a 
^tao,  that  according  to  the  course   of  good  hus- 
^'■idry,  and  the  custom  of  the  country,  the  defendant 
^^  to  have  had  about  one-half  only  of  the  arable 
"i^ia  com,  one-fourth  part  in  seeds,  and  the  remain- 
^  fourth  part  in  turnips  or  fallow.    Then  as  a  breach  of 
m  custom,  it  averred  that  the  defendant  had  more  than 
^''^^of  the  arable  lands  in  com,  and  had  not  one- 
^^in  seeds,  and  had  less  than  a  fourth  in  fallow  or 
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lfl80.       tumips.    To  this  declaration  the  defendant  jdead^ 
^  ^^'^*^'      that  by  the  ooune  of  good  husbandry  and  the  cualOB 
V.  of  the  oountryy  it  was  not  the  defendant's  duty  to  ham 

HAjf DsoM.  jj^  about  one-half  only  of  the  arable  lands  in  conit  mui 
one-fourth  part  thereof  in  seeds,  and  the  i»nwinin| 
fourth  in  turnips  or  fallow ;  that  is,  he  travecsed  da 
custom  as  laid  in  the  declaration.  On  the  trialf  it  ap 
peared  that  no  such  custom  existed,  but  that 
course  prevailed  in  the  neighbourhood,  which  was 
sidiered  good  husbandry.  The  learned  judge  waa  d 
opinion  at  the  trial  that  the  issue  as  framed  ought  tebi 
found  for  the  defendant,  and  we  a|^e  with  him ;  tm 
the  plaintiff,  by  the  form  of  his  declaration^  has  made 
the  custom  material,  and  is  tied  up  to  prove  the  specific 
custom  as  laid.  He  need  not  have  declared  as  he  hai 
done,  but  might' have  stated  generally  that  the  daftndr 
ant  did  not  cultivate  according  to  good  husbandry  wfi 
the  custom  of  the  country;  alleging,  as.  a  breadbw  4hU 
he  had  not  so  cultivated,  and,  on  the  contrary,  1m4  mMl 

land,  to  wit, acr^  in  com  than  he  ought  to  have  beAi 

and  so  on  with  the  other  breaches.    That  cotml 
have  left  the  custom  more  at  large ;  but  as  the 
stands,  the  plaintiff  having  failed  to  prove  the 
custom,  as  alleged  in  the  declaration,  was  not,  m  cm 
opinion,  entitled  to  recover.    No  apphcation  to 

%  was  made  at  the  trial,  but  having  been  now 

is  granted  on  payment  of  costs.    The  rule  muat  net  hi 
absolute  to  enter  a  nonsuit,  but  for  a  new  trial  on 
ment  of  costs. 

* 

Rule  accofdisf^. 


IN  THE  FiETH  Ybab  Of  WILLIAM  IV.  an 

1885. 

HowARTH  against  Hubbersty. 

yA  SSUMPSIT.    Payee  against  maker  of  a  promis-  A  rata  obcain- 
"^  lory  note.    Plea :  that  no  consideration  was  given  gJTb?; 
1>7  the  plaintiff  to  the  defendant  for  the  note  (a).    Re-  W.  4.  No.  9. 
pEcation:  that  good  consideration  was  given  for  ithy  atideadmar- 
tlie  plaintiff  to  the  defendant;  concluding  to  the  country,  j^*"  ••  ^"*^ 
Demurrer  to  the  replication^  for  not  showing  what  the  dmrni  op  on 
ccDiideration  was,  and  for  concluding  to  the  country  ^^^  ^^L 
•ad  not  with  a  verification.     Tomlinsan  had  obtained  a  marred  to 
ideto  set  aside  the  demurrer  as  frivolous^  and  for  leave  ^q„^  ^^^ 
to  ligD  judgment  for  want  of  a  rejoinder.     See  Reg*  maffpoaltuto- 
Qfli.  fla.  4  fT.  4.  Rule  2.  lAnte,  Vol.  IV.  p.  i.]  Kt^iJjId. 

Offlco  copy 

Wi  objected  that  the  affidavit  in  support  of  the  ItfSd. 
nle  was  insufficient,  as  the  only  material  fact  in  it  ^^^^Tle^ 
respecting  the  demurrer,  was  preceded,  in  the  office  saUk :  Hold 
ttfy,  by  this  deponent  ftirther  said  instead  of  saith.    ^^  ^^^^^^  ^ 
[Loid  AUnger  C.  B.  What  he  '^  said/'  might  he  some  lowed  for  ap- 
titte  ago,  and  not  what  he  now  swears  in  his  affidavit.]  ^^]^e- 

moirer  which 
«,-.  ,^  -^  4.,       11    has  *>••"  •»• 

icminson  contra,  was  abont  to  argue  Irom  the  plead-  tend  in  the 

ifi themselves  annexed  to  his  affidavit;  but  as  his  rule  P^.P?  ^^^"T 

joinder,  and 

*ii  not  drawn  up  on  reading  the  declaration  and  sub-  witboat  deli- 
iBi|Daot  pleadings  as  well  as  the  marginal  note  on  the  ^*"™^oi^ 
itnttter,  it  was  discharged,  but  without  costs.  to  the  judgaa. 

A  cross  rule  obtained  by  Mansel  in  the  same  cause, 
^  costs  of  appearing  to  support  the  demurrer  on  the 
^  paper  day,  was  discharged  with  costs,  on  the  ground 
^  diere  was  no  occasion  to  appear,  as  the  demurrer 
1^  been  entered  in  the  paper  before  joinder,  and 
^OQt  delivering  demurrer  books  to  the  judges. 

(0  See  Csnr  T.  Hinehlif,  4  B.  &  Cr.  547.  Maggt  v.  Ama,  4  Bing.  473. 
Stt  1I105  B.  &  AdoL  101.  4 ed.  705. 
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1835. 
""^^^^^  Undershell  against  Fuller. 

A  declaration  A  SSUMPSIT.  The  first  count  stated,  that  the 
iu  one  count    -^  defendant  heretofore  and  in  the  life-time  of  W. 

stated  a  pro- 
mise to  the      Harvey,  now  deceased,  made  a  certain  bill  of  exchange 

Hlnhi^Sfe*  ^^'^  stating  a  promise  to  the  plaintiff  and  Harvey. 
time,  now  de»  Another  count  was  in  indebitatus  assumpsit,  for  in- 

l^0&B£n        In 

another  count  Merest  and  on  an  account  stated,  commencing  thus: 
it  stated-,  that   *<  And  whereas  also  in  the  life-time  of  the  said  W.  Har^ 

in  the  life-Ume  „     »     ■  i    -i  i         i        -i   o      * 

of  the  taid  H,  vey.  It  then  proceeded  to  state  that  the  defendant 
the  defendant   ^^g  indebted  to  the  said  plaintiff  and  the  said  Harvey, 

was  indebted  ^  ...  .  f 

to  the  plain-     and  promised  the  said  plaintiff  and  the  said  Harvey  in 

ffft^^.  and  ^'^  life-time  to  pay  See.,  without  averring  that  Harvey 
promised  the  was  now  dead.  Plea,  to  the  first,  and  demurrer  to  the 
the  said  H.  in  second  count,  stating  for  cause,  that  Harvey's  death 
hislife-umeto  j;^  ^ot  appear  in  that  count,  and  that  he  therefore 
stating  that      ought  to  have  been  made  a  co-plaintiff. 

H.  was  since 

dead.    De-  Crompton  obtained  a  rule  to  set  aside  this  demurrer. 

fendant  ,  n     i  .       .    i  i  i 

pleaded  to  the  and  for  leave  to  sign  judgment  on  the  second  count,  on 
d  d*  murrcd  ^^^  ground  that  the  demurrer  and  marginal  statement 
to  the  second,  were  frivolous ;  see  Reg.  Gen.  Hil.  4  TF.  4.  Rule  2. 
ringThe'^death  [-^^^^»  Vol.  IV.  p.  1.]  and  on  reading  the  dedara- 
of  H.    The      tion,  demurrer,  and  marginal  statement,  and  joinder  (a\ 

demurrer  was 

set  aside  as  Cause  was  shown  by  Channell,  that  as  the  case  had 

fnvoloi»  been  before  two  of  the  barons  at  chambers  who  had 

under  Reg. 

Gen.  H.  ^  W.  not  interfered,  the  demurrer  should  have  been  set  down 
4.  No. «.  jj^j,  argument  within  the  term. 

Per  Curiam. — It  is  not  clear  that  it  could  have  been 
argued  within  the  term  {b).  We  think  the  matter  stated 
in  the  demurrer  frivolous.  Leave  to  amend  given  on 
paying  costs  of  the  demurrer  and  of  the  application. 

(o)  See  last  case.        (6)  See  Britten  v.  Britten,  2  Dowl.  P.  C.  t39. 


*«*  Page  S09,  lined  from  bottoro,  after  **  assignees" add  *'  under  the  deed.** 
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1835. 
De  Rosne  against  Fairrie  and  Others. 

/^ASE  for  infringing  a   patent.      The   declaration  A  patent  re- 
stated, that  before  and  at  the  time  of  the  making  ^h!ft*^^j|^"^ 
of  the  letters-patent,  and  of  the  committing  of  the  griev-  tenteewasthe 
Mcesbythe  said  defendants,  as  hereinafter  mentioned,  i,[Jentor  of^^ 
the  said  plaintiff  was,  within  the  true  intent  and  mean-  certain  im- 
ingofa  certain  act  of  parliament  made  and  passed  8cc.  ^tracting  su- 

rreciting  title  of  stat.  21  Jac.  1.  c.  3.)  the  first  and  true  pr  and  syrups 

-  .      .  .  .  fron*  cane- 

mfentor  of  certam  improvements  in  extracting  sugar  juice  and  other 

or  syrups  from  cane-juice  and  other  substances  con-  ^^^!^"?^* 
tainmg  sugar,  and  in  refining  sugar  and  syrups;  which  ^r,  and  in  re- 
Mid  improvements,  others,  at  the  time  of  the  making  of  and^swS^ 

Ac  said  letters-patent,  did  not  use,  and  thereupon  our  The  specifica- 
tion stated  a 
method  of  de- 
P'i'ing  syrups  of  every  description  of  colour,  by  filtering  them  through  charcoal 
P'^Dced  by  the  distillation  of  bituminous  schistus  and  used  alone,  or  mixed  with 
^Qal  charcoal,  or  even  through  animal  charcoal  alone,  when  placed  in  thick  beds. 
'oan  action  for  infringing  the  patent  it  was  pleaded,  that  the  patentee  did  not,  by 
^  instrament  in  writing,  particularly  describe  and  ascertain  the  nature  of  his  in- 
^tioD,  and  in  what  manner  the  same  was  to  be  and  might  be  performed.    On 
'rogation  that  the  title  had  claimed  a  larger  invention  than  was  disclosed  by  the  spe- 
^^T^tion ;  it  was  held,  first,  that  the  specification  sutficiently  described  both  brancnes 
^  ^e  invention  recited  in  the  title  of  the  patent,  viz.  the  refining  sugar  by  melting 
Jl^er  it  had  granulated,  and  applying  the  patent  process  to  it  after  having  thus 
r^gbt  it  into  the  state  of  syrup ;  and  also  to  extract  syrup  from  the  cane-juice  be- 
"^  it  bad  been  so  far  subjected  to  the  action  of  fire  as  to  granulate  and  become 
'^'S^:  and  secondly,  that  the  word  *  improvements' being  in  the  plural  was  of  no 
^^Hiaeqaence,  as  every  part  of  the  process  might  be  treated  as  an  improvement.    It 
speared  that  iron  was  combined  with  the  bituminous  schistus  found  in  this  coun- 
^)  and  it  was  doubtful  whether  the  charcoal  produced  by  the  schistus  was  not 
^Vv  disadvantageous,  but  injurious  to  the  matter  going  through  the  process.  The  char- 
^  sworn  to  have  answered  the  purpose  of  the  patent  was  received  from  the 
Ptotiff  at  Paris,  where  it  had  been  made,  and  was  declared  by  him  to  he  the  resi- 
4\nuD  of  bituminous  schistus  from  which  the  iron  had  been  extracted.    But  no  means 
cnsted  of  ascertaining  in  this  country,  of  what  substance  it  actually  was  the  residuum, 
^  did  the  specification  mention  any  process  for  extracting  the  iro^ifrom  bituminous 
idkisiQt. 

Held,  that  whether  the  latter  omission  avoided  the  patent  or  not,  the  patentee 
^t  to  prove,  either  that  the  presence  of  iron  in  the  bituminous  schistus  used  in 
^  process  of  filtering,  was  not  absolutely  disadvantageous  to  the  matter  going 
^Wttgh  that  process,  or  that  the  method  of  extracting  the  iron  from  it  was  so 
*JBiple  and  known  that  a  person  practically  ac(iuainted  with  the  subject  could  ac- 
^lish  it  with  ease,  or  that  bituminous  schistus,  as  known  in  England,  could  be 
'^inthis  process  with  advantage;  and  a  verdict  having  been  found  for  the  plain- 
^  the  court  set  it  aside  on  terms,  and  granted  n  new  trial. 
▼OL.  V.  D  D 
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and  Others. 


lord  the  now  king,   on  29th  September  ISSO,  by  his 
letters-patent,  bearing  date  &c.  (profert),  after  reciting, 
amongst  other  things,  that  the  said  plaintiff  had  by  his 
petition  humbly  represented,  that  he  the  said  plaintiff^ 
in  consequence  of  a  communication  made  to  him  by  a 
certain  foreigner  residing  abroad,  and  by  invention  by 
himself,  was  in  possession  of  an  invention  for  certain 
improvements  in  extracting  sugar  or  syrups  from  cane* 
juice,  and  other  substances  containing  sugar,  and  in 
refining  sugar  and  syrups,  that  the  same  was  new  in 
Englandy  Wales,  and  the  town  of  BervAck  on  Tweedy 
and  in  the  British  colonies,  and  had  never  been  prac* 
tised  therein  by  any  other  person  or  persons  whomso* 
ever,  to  his  the  said  plaintiff's  knowledge  and  belief^ 
our  lord  the  king,  of  his  especial  grace  ftc,  did  give 
and  grant  to  the  plaintiff,  his  executors,  administrators, 
and  assigns,  his  especial  Ucence,  full  power,  sole  privi* 
lege  and  authority,  that  he  the  said  plaintiff,  his  exe* 
cutors  &c.,  and  no  others,  during  the  term  of  yean 
therein  expressed,  should  and  might  make,  use,  exer* 
cise,  and  vend  his  said  invention,  within  England  &e» 
The  declaration  then  set  forth  the  patent,  the  inrol* 
ment  thereof  of  record  in  Chancery,  and  assigned  at 
a  breach  that  the  defendants  had  made  use  of  the 
said  invention,  without   the   licence   of  the   plaintiff. 
Pleas:  first,   not  guilty  of  the  grievances;  secondlji 
that  the  plaintiff  was  not,  at  the  time  of  the  making  of 
the  said  letters-patent,  the  true  and  first  inventor  of  tha 
said  improvements  in  extracting  sugar,  and  in  refining  j 
sugar  and  syrups,  in  manner  and  form  as  alleged  ia  the^ 
declaration ;  thirdly,  that  the  plaintiff  did  not,  by  any  in«->r 
strument  in  writing,  particularly  describe  and  ascertainca 
the  nature  of  his  said  invention,  and  in  what  mannenr^ 
the  same  was  to  be  and  might  be  performed,  in  mannes^ 
and  form  &c. ;  fourthly,  that  the  plaintiff  did  not  cautaMi 
any  instrument  in  writing,  particularly  describing 
ascertaining  the  nature  of  the  said  invention,  and 
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what  manner  the  same  was  to  be  performed,  to  be        1835. 
inrolled  in  his  said  majesty's  high  court  of  chancery,     dr"^^ 
in  numner  and  form  &c.     Issues  on  all  the  pleas.  v. 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  Mid-    aa^^Othew. 
dleta  sittings,  an  examined  copy  of  the  specification 
WIS  produced  and  proved.     The  material  parts  were 
as  follow : — 

The  grant  by  letters-patent,  which  was  recited  in 
the  first  part  or  title  of  the  specification,  was  for  the 
me,  by  the  plaintiff,  of  an  invention  of  certain  improve- 
nents  to  be  used  in  the  course  of  extractincf  suf^ar  or 
>ynip  from  cane-juice  and  other  substances  containing 
K^r,  and  in  refining  sugar  and  syrup,  partly  commu- 
nieated  to  the  plaintiff  by  a  certain  foreigner  residing 
•hroad."    The  specification  stated  the  plaintiff's  in- 
^fto6on  to  consist  in  a  means  of  discolouring  (a)  syrups 
of  erery  description  by  means  of  charcoal,  produced  by 
^distillation  of  bituminous  schistus  alone,  or  mixed 
*ith  anunal  charcoal,  and  even  of  animal  charcoal  alone, 
^atever  sort  of  charcoal  it  may  be  it  must  be  dis- 
posed of  on  beds  very  thick,  on  a  filter  of  any  suitable 
^.    The  specification  then  described  the  process; 
^Bioogst  other  things  stating,  that  the  charcoal  must 
hem  a  state  of  division,  about  the  size  of  fine  gun- 
Powder,  being  found  to  be  very  fit  for  the  operation. 
It  then  concluded,  **  the  syrups  from  which  it  is  desired 
^leparate  colouring  matter  can  be  obtained  directly 
'wm  the  juice  of  cane  or  of  beet-root,  or  from  the 
^iccharine  matter  produced  by  the  action  of  sulphuric 
^od  upon  the  farinaceous  matters,  before  these  juices 
«*vc  been  baked  {b)  for  extracting  the  sugar.     The 

(•)  Ufed  in  the  tense  of  depriving  of  colour  :  *'  Decolorer" 
%  It  was  admitted  at  the  trial,  and  so  stated  by  the  lord  chief  baron  to 
^  i«rj,  that  ••  baked"  had  been  incorrectly  used  by  the  plaintiff,  a  fo- 
"•"pw.   He  meant  before  crystallization,  i.e.  before  the  process  was  com. 
f*^fcr  extracting  logtr. 

dd2 


S96  CASES  IN  HILARY  TERM 

1885.  syrup  may  likewise  be  produced'  by  the''W)lotion»'Of  aH 
^^^v^/  kinds  of  sugar,  Rnd  of  the  products  of  inferior  qua- 
^  v^^^^  lity,  which  are  obtained  in  sugar  refining  undjertbe 
Fairrie  name  of  bastards,  and  other  sugars.*  The  -pfirrpose  of 
producing  of  syrups  may  be  to  sell 'thenl  'in* audi  a 
state  for  the  ordinary  consumption,  *or>to>  bake^lihein 
for  making  sugar  whiter  than  is  obtained  by  -thci  com- 
mon process;  or  these  whitened  syrups  may  be  used 
for  discolouring  the  refined  sugar  in  making  thetn 
filter  through  the  loaves,  for  replacing  the  ud^of  the 
earth  and  water ;  the  object  of  the  invention '  being 
to  obtain  discoloured  syrups  by  the  nleans  above 
described.  This  discolouration  of  syrups  is  always 
proportionate  to  their  primitive  colouration  and  t6  the 
quantity  of  charcoal  which  is  used.  The  carbonization 
of  bituminous  schistus  has  nothing  particular,  it  is  pro- 
duced in  closed  vessels,  as  is  done  for  producing  animal  J 
charcoal ;  only  it  is  convenient,  before  the  earbonizatioO|^  < 
to  separate  from  the  bituminous  schistus  the  sulphure 
of  iron  which  are  mixed  with  it." 

Evidence  was  given  to  show  that  the  specificati 
was  correct,  in  law  and  in  fact;  but  it  is  not 
sary  to  detail  it,  in  order  to  exphiin  the  grounds  upo 
which  the  court  granted  a  new  trial.  The  plaintiff 
proved  that  the  invention  was  new  and  useful  wh^^ 
applied  to  refining  sugar ;  that  it  could  be  applied  in  tUTjT 
process  of  making  sugar  from  potatoes  and  beet- 
and  that  it  had  been  applied  in  the  colonies  to 
syrup  coming  from  the  canes  before  it  had  granulate 
into  sugar.  But  it  did  not  appear  clear,  upon  •" 
evidence,  whether  bituminous  schistus  was  or  was : 
capable  of  being  purified  from  the  sulpliurots  of  i: 
with  which  it  is  mixed,  so  that  it  should  not  be  prej 
cial  to  the  sugar,  by  colouring  it  in  the  coarse  of 
operation. 

The  counsel  for  the  defendants  objected  that 
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BpedfifftCion  tlid  jBot  dupporl  the.  title,  inofsmuch  as  the        1 83d. 
^WM'tioIaiioa  fbcitWo  invi9ntk>nsy,yiz.  tJie, extraction      ^^'v-^ 
of  8«0ur(,fMM.Moef juice,  nojd  (he  xefining  of  sugar     ^'^^''^ 
atrisjoMfjB  a^^llextpact^driecHrondlyy  that  tt>e  descrip-      Fairrir 
tiqi4id:|lol:8bawl;liow:  the. iriKantion  vas  to  be,appUed 
^iA9iJafct;}aa'it,€»utaeifrooi  th^  cane  before  boiUng, 
aiNl4iaie{brei4id'  not  ^ootakia  fuU  description  of  the 
pn»fi?a6^()  jmproi^oiedtss  aod#  thirdly^,  that  it  was  not 
^Q^JP  i^lffbat  ( mwia»v  the;  bUuminous  sohistus:  could 
W'pttrifif4  iVooiilliei^ranj.and  tb^iti  upon  the.  w,hole,  it 
B|ft,tbe  du^,:0f'4he'ileariKed.  ju4ge  to  dkeet  .a  non- 
ifftti  Tbi^>toarn€fdj)A4g^i;lH>)vireyery. reserved  all  points 
of:;^lM[ arisipgr upon,  the, titlew and  8pe«ificatioi>  for  the 
cyffi«4^tiQ9).iQf(iUie  court,  above^  and  direoted  the 

I 

jujfitQifind  a>'Vtrdiqt  for  the  plaintiff  or  defendants, 
Mp^sdiog  aRiUiejrfppnd  the  description  of  the  bitu- 
lWB0jl|^^Jahjtf|tU9  ,to  be.^ufficie^t  or  insufficient,  so  that 
4  tb^sWOifVlcoiild  jQr  could  not  use  il.  Tiie  jury  found 
^*^j(;t-£wir*tb^'plaintiffi  st^yipgy  that  it  seemed  to 
tbem  that  the  bituminous  schistus  might  be  used,  and 
V^I^Kyperly  dj^^ribed  in  the  specification. 

.-,.1,1  «  I 

Sir  J*^  J^oUock  baviDg  obtained  a  rule  nisi  for  enter- 
■K.^Donauit,  upon  tlie  grounds  above  stated, 


'  I  ■ 


SHr  JqktiiCampbeU,  Attorney-General,  Ludlow  SerjL 

Hid  Godson,  now  showed  cause  against  that  rule,  and 

coBteadedy  first,  that  there  was  no  plea  that  the  title 

^  ba4,  and  that  under  the  plea  alleging  the  insuffi- 

oency  of  the  specification,  the  defendants  were  not  at 

fibcrty  to  object  to  it;  secondly,  that  the  title  was 

pod  in  all  its  parts,  for  that  the '  extraction  of  sugar 

vu  not  complete  until  the  syrup  had  granulated,  and 

tW  this  process  could  be  and  was  applied  in  the  West 

'*fiet,  whilst  the  cane-juice  was  in  the  state  of  syrup ; 

**d  alto  because   in  extracting  sugar  from  beet-root 
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Fairrie 
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this  invention  was  proved  to  have  been  always  applied 
before  the  sugar  was  formed.     Upon  these  points  the} 
cited  Bloxam  v.  Elsee(^\   King  v.  Wheekr{b\  Th 
King  v.  Metcalfe {c)^  Hill  v.  Thomp$Qn{d)^  Cochrane  y 
Smetkurst  {e\  and  The  King  v.  Cutler  (/).  Thirdly,  as  U 
the  application  of  the  invention  to  cane-juice  before  it  ii 
boiled,  it  was  answered  that  it  was  never  intended  U 
be  so  applied  until  it  was  boiled  and  became  syrup 
and  in  that  state  it  was  beneficial  and  useful.  Fourthly 
as  to  the  bituminous  schistus,  the  words  of  the  specifi 
cation  are, — "  The  carbonization  of  bituminous  schis 
tus  has  nothing  particular.      It  is  produced  in  dosi 
vessels,  as  i§  done  for  producing  animal  charcoal  (ff) 
only  it  is  convenient,  before  the  carbonization,  to  fle 
parate  from  the  bituminous  schistus  the  sulphurets  ^ 
iron  which  are  mixed  with  it."     The  schistus  is  mt 
chanically,   not  chemically,  combined  with  the  iron 
and  therefore  the  iron  could  not  be  prejudicial  to  ^ 
affect  the  sugar;  and  further,  it  could  be  removed  t 
the  simple  mechanical  operation  of  breaking  the  9t^ 
tus  and  taking  out  the  nodules,  in  which  it  is  ge! 
rally  found  in  it.     It  would  therefore    have  been 
proper  to  have  given  a  description  of  so  easy  an  opr 
tion.  Savory  v.  Price  (A) ;  and  at  all  events,  suppo 
the  schistus  did  not  completely  answer  the  spec 
purpose,   the  process  was  new ;   now  Lewis  ▼.  / 
ing(i)  and  Haworth  v.  Hardcastle  {k),  have  dev 


(a)  6  Barn.  &  Cress.  169.  (6)  S  Bam.  &  AM.  550. 

(c)  2  Stark.  N.  V.  C.  249. 

((/;  2  B.  xMourc,  454  ;  8  Taunt.  o?o  ;  Holt,  036,  S,  C. 

(r)  1  StJirk.  N.  1'.  C.  203.  (/)  1  Stark.  N.  P.C.  ? 

(g)  At  the  trial   Mr.    Farraoay,  the  eminent  cheiuist,  said, 
stood  this  to  mean  charring  the  bituminous  schistus  io  close  im 
tlie  volatile  matters  arising  from  culcinatiun  (viz.  tar,  &c.)  flj 
taining  the  residuum — a  charcoal. 

(h)  1  Rjai.  A  Mo(kI>',  1.  (t)  10  Bam.  &  Cre 

{k)  1  Bingh.  New  Cases,  182. 
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^tthhoagb  every  part  of  an  invention  must  be  new,  1835. 

y^  every  part  need  not  be  useful ;  and  moreover,  there  ^-^v-^^ 

no  evidence  to  show  that  schistus  could  not  be  *  ^^^ 


***«d  to  Botne  extent.  Fairrie 

and  Others. 

Sir  F)nBderiek  Pollock^  Sir  William  Follett  and  Crow- 
*w  in  support  of  the  rule,  were  stopped  by  the  court. 

Lord  Abikgbr  C.  B. — The   Court  has  entertained 

doubts  what  rale  should  be  pronounced  in  this  case. 

My  impression  at  the  trial  was  strong  that  there  was 

no  evidence  to  go  to  the  jury  in  support  of  the  patent, 

and  that  it  was  incumbent  on  the  plaintiff  to  show, 

either  that  there  was  some  bituminous  schistus  found 

in  this  country,  which,  after  having  been  exposed  to 

the  process  of  distillation  described  in  the  specification, 

might  be  nsed  with  effect,  and  without  detriment  to  the 

vugar,  though  one  of  its  component  parts,  iron,  was  not 

cvttirely  removed  from  it;    or  that   there   was  some 

known  process  of  removing  that  iron  from  it.     But, 

^hen  I  summed  up,  my  impression  was,  that  the  agent 

^^f  the  plaintiff  must  have  stated  in  his  evidence  some- 

^Siing  on  this  point  which  had  escaped  me  at  the  time 

lie  gave  his  evidence ;  and  being  very  anxious  not  to 

'Kultiply  trials,  or  to  withdraw  any  thing  from  the  jury, 

I  left  the  case  to  them  more  on  that  apprehension  than 

^m  any  conviction  I  entertained  that  the  plaintiff  had 

^nade  out  his  case.     I  also  said,  that  if  I  was  wrong  in 

Icanng  the  case  to  the  jury,  the  defendants'  counsel 

Aoold  have  the  benefit  of  it.     Then,  as  the  case  went 

^the  jury,  who  found  for  the  plaintiff,  the  defendants 

•e  compelled  to  make  this  motion,  whereas  the  plain- 

tt}  W  he  been  nonsuited,  must,  in  order  to  obtain 

t  new  trial,  have  stated  that  he  was   surprised   by 

^  objection,  and   could  have    answered  it  by  evi- 

^^,  had  he  been  fully  aware  of  it.     The  question 
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for  the  court  has  therefore  been^  on  what  -terms  we 
ought  to  direct  the  new  trial  ?     The  i  verdict  most  he 
set  aside  and' a  new  trial  had;  but-  in^oase  4ihe  de- 
fendiatits   shall  finally  succeed  in  obtaining) jndgflaent 
on  th^  second  trial,  after  obtaining  a  verdict^  or  if 
the  plaintiff  shall 'be  nonsuited^  (he  =  defendants  shall 
have  the  cd^t§  of  the  first  trial  and  of  this  appli- 
cation as  costs  in  the  cause  ;  whereas  if  the  plaintiff 
shall  suaieed  upon  the  second  trial,  he  is  not  to  have 
the  costs  of  thefiri^t  trials  or  of  this  application,  as  costs 
in  the  caus^,  because  the  new  trial  lis  granted  for  the 
plaintiff's  benefit/to'  enable  him  to  make  out  the  case, 
which  he  failed  in  ddng  at  the  first  trial;  so  that  the 
c6st^  of  the  last  trial  will  in  effect  alnde  the  event  of  the  ^ 
costs  in  the  cause  if  the  defendants  succeed,  but  will#J 
not  abide  the  event  of  the  costs  in  the  cause  if  thca^j 
plaintiff  succeeds.     We   think  it  right,  however,  tc>j 
dispose  of  some  of  the  objections  that  have-been  madea^i 
One  objection  to  the  plaintiff  ^S'SpeciGcalian  is  reBte»^ 
on  the  grobnd  that  it  does  not  set  fprth::thatdMibr<ci 
process  which  one  would  expect- from;  the  title.' of.  tlrf- 
patent.    It  is  unnecessary  now  to  solve  that  difficult; 
as  the  Court  doubts'  whether  > or  not,  since  the 
rules  of  pleading,  that  objection  is-  fairly  kit.  in 
the  present  •  pleas.    The  objection  is,  that  .the 
states  the  plaintiff's  specifioaticn  to  <  be  iosufficieiw/ 
whereas  it  is  said,  that,  supposing  we  think  the  titled 
adequate,  it  is  sufficient  to  describe  the  invention  that 
he  really  had  made^  even   if  it   be  aot  sufficient  to 
describe    the    second    branch    of   the'  invention  set 
forth  in  this  paten tr    The  defendants  may  avail  them- 
selves  of  the  objection,  that  the  plaintiff  has  taken 
out  a  patent  too  large  for  his  invention,  by  putting  in 
an  additional  plea  in  a  di^rentforra  from  that  stated 
on  this  record.    We  do  not  think  that  the  question 
necessarily  arises  at  present,  or  that  it  calls  for  an 
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j^^  ^^aCe  decision,  because  we  think,  on  consideration, 
^^  tfae  double  process,  ?iz.  both  the  branches  of  the     ^ 

^-^        .  •  1    .  1  /*»    .         1        1  I^JS  ROSNE 

button  mentioned  m  the  patent  are  sufficiently  de-  «. 

^bed  in  the  specification.    Now  I  have  come  to  that      ^^q  ui^ 
'^cJusion  in   consequence  of  the  discussion  on  this 
"otion.      Xhe  patent  purposes  to  be  a  patent  for  an 
n^iproTement  in  extracting  sugar  from  the  cane-juice, 
a.s  vrell  as  in  the  refining  of  sugar  subsequently.   Now  it 
mppeared  on  the  eridence,  that  the  only  attempt  to  use 
ftC  "vrhen  applied  to  the  cane-juice  before  it  was  boiled 
Called ;  but  I  think,  on  the  investigation  to-day,  it  does 
ji.ppear»  though  it  is  very  awkwardly  expressed,  that  the 
-plaintiflF^  who  is  probably  not  very  conversant  with  our 
lajiguage,  did  mean  in  bis  specification  to  embrace  both 
^iranches  of  the  title  of  his  invention  in  this  way :  "  I 
Lean  to  apply  my  invention  to  the  refining  of  sugar  by 
elting  the  muscovado  (or  granulated)  sugar,  and  bring- 
a  Tag  it  into  syrup,  and  then  applying  the  invention  to  it ; 
by  applying  it  in  the  process  of  extracting  the  sugar 
the  caneguice  before  it  is  baked  or  boiled  (a)  and 
into  syrup."  Mr.  Godson  has  given  a  satisfactory 
ihition  of  that  obscure  passage  in  his  client's  specifi- 
tion,  and  rendered  it  more  satisfactory  by  the  words 
imediately  following :  because  he  presented  the  case 
extracting  the  sugar  from  the  cane-juice,  in  opposi- 
te that  of  refining  the  sugar  after  it  has  been  boiled 
and  manufactured  into  muscovado  sugar ;  and  there- 
:fore,  construing  it  with  that  view,  it  appears  to  me  that 
the  plaintiff  meant  to  use  the  word  *'  extract''  in  the 
lenae  in  which  the  chemists  who  were  called  as  witnesses 
aid  they  understood  it,  and  that  he  meant  also  to  extract 
sugar  or  syrup  from  the  juice  before  it  is  boUed  (a)  and 
>ttde  sugar ;  but  it  is  in  evidence  that  it  is  made  into 
qnip  before  it  comes .  into  that  degree  of  baking  or 

(#)  AwUf  Sf  note  (6). 
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it  made  ibCd  vpiMp  afiier  it  has  deriTed  a  eeftain  tf&tH^ 
sistency^  by  passiog  one,  two,  or  three  coppers ;  bnt  II 
^Otei.  '^^^  1^"^  durough  at  least  two  odiers  before  il  is  In  ft 
slate  to  grsmdate  and  to  be  aMule  swgar.  Thefefbml 
diink  the  expresdoii "  extract'*  nay  be  fidriy  wndnstttoi 
toHwan  the  process  to  be  applied  with  advantage  to  tile 
efttraeting  tof  aymp  finom  eane^iiice,  before  it  arrivea  ai 
that  eoDsisteBcy  of  naking  it  granulate^  so  as  to  ttabi 
it  into  sugar ;  and  with  that  exphmatite  I  think  fht 
obfectioa  diat  was  made  is  removedv  Supposing  drii 
specification  is  good  on  the  foce  of  it,  it  must  be  nnderk 
stood  in  other  respects  as  compared  with  the  evideiM 
to  be  a  specificatkMi  of  both  branches  of  that  iuieutkint 
Mnd  if  so,  that  obfection  is  remored.  I  think  also  dw 
word  improvements'  was  relied  on  as  beingin  the  pimai 
number;  but  diat  is  of  no  consequence,  because  tka 
plaintiff  may  mean  that  every  part  of  his  process  is  Iota 
treated  as  an  improvement,  forming  together  a 
It  is  a  phrase  that  may  be  reconciled  to  the  fMt; 
cause  syrup,  in  the  proper  Ineaning  of  the  word,  ss 
extracted  from  the  cane- juice  any  more  than  sugar  is  | 
but  in  the  process  of  what  is  caHed  extracting  sugaii 
ftom  the  canejuice,  it  is  made  into  syrup,  and  tfaereiwc 
it  is  an  improvement  in  extracting  sugar ;  4  fortiori^  il 
may  be  said  to  be  an  improvement  in  e<tracl«ig  ajnTOfA 
Upon  the  main  pointy  however,  that  respecting  the 
WtuiMnoas  scfaistus,  nothing  that  I  have  heard  iMi 
removed  tny  original  impression,  that  there  was  nb 
evidence  to  ehow  that  this  process,  citfried  on 
bituminous  schistWB  in  combination  with  any  iron 
soevw,  would  answer  at  all.  The  plainnff  himself  inn 
declared,  that  in  that  bituminous  schistus  which  'kft 
himself  furnished,  the  whole  iron  was  extracted;  waA  It 
appears  that  it  was  admitted  by  the  counsel  that  the 
presence  of  iron  would  not  only  be  disadvantageous^ 
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butiiijttrioiis.  Therefore,  as  it  appeared  by  the  evidence,  18S5. 
that  in  all  the  various  fbnns  in  which  the  article  exists  '^;^^ 
m  this  eouiitry  sulphuret  of  iron  is  found,  and  the  wit-  v. 

neaei  not  dteacribhig  aiiy  known  process  by  which  it      ^^otben 
cui  be  extracted,  I  am  of  opinion  that  the  pkintiff 
oqght  to  havte  proved  on6  of  two  things,  either  that  the 
nlpharet  of  iron  $n  bituminous  schistus  is  not  so  abso- 
htely  detrimental  as  to  make  its  presence  disadvan- 
tageous to  the  proceta,  (in  which  case  this  patent  would 
be  good,)  or  that  the  process  of  extracting  the  iroii 
firmn  it  is  so  simple  and  known,  that  a  practical  man 
nqr  be  ablb  to  accomplish  it  with  ease.    The  bitu- 
adiKras  schistus  which  was  procured  and  used  was  ex- 
douvely  that  which  was  fuiiiished  by  the  plaintiff,  not 
bits  original  state,  but  pulverized  after  it  had  under- 
gone distillation  and  been  made  into  charcoal  in  a  fo- 
mgn  country;  now  in  that  stage  of  its  preparation,  it 
could  not  be  discovered  by  examination  >  whether  it  was 
Bade  from  one  substance  or  another;  tlie  residuum,  after 
£it3Ution  of  almost  every  matter,  vegetable  as  well  as 
umnal,  being  a  charcoal,  though  mixed  more  or  less  with 
odier  things.  Then  there  is  only  the  plaintiff's  statement 
to  prove  that  the  substance  which  was  fumishetl  by  him 
•nd  used  by  the  witness  was  charcoal  of  bituminous 
sdiifltua.    It  appeared,  also,  that  he  had  declared  to  one 
of  the  witnesses,  that  he  had  extracted  all  the  iron  from 
die  lubstance  so  sent,  and  that  it  had  also  undergone 
tnodier  process.  I  am  therefore  of  opinion,  that  without 
considering  whether  or  not  the  patent  would  be  avoided 
hjdie  patentee's  keeping  secret  the  means  requisite 
to  extract  the  iron  from  the  bituminous  schistus>  he 
htt  not  shown  in  this  case   that  what  he  has  de- 
terged in  the  patent  could  be  used  as  so  described, 
'hhout  injury  to  the  matter  going  through  the  pro- 
ceis.   Under  all  these  circumstances  we  think  the 
}ho6S  ought  to  have  given  some  evidence  to  show 
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1839w       th^  bityminous  schistujB^  in  the  state  io,  wbi| 
^■^v^^       fquDd  :and  known  in  JSngland,  covid  bo  usefl, 
Db  Rqsi^a    prQce«&  with -advantage ;  and  as  be.  has  not  4p 
Faib^ie      the  .delendant  is  entitled  to  a  nonsuit;  biutji.a^^ 
tipie,  as  it  is  alleged  that  the  plaintiff  tnayi  oq 
triali. supply  the  defect  of  proof  as  to  tbe  sc^Ij: 
other  evidence,  we  are.  desirous  that  the  pa^tf 
good  one,  should  not  be  affected  by  our  judgiqc 
think  it.  right  to  direct  a  new  trial,  on  the  tenni 
I  have  statjBfd. 

.  Pahke  B4 — I  entirely,  agree  with  my. lord  :^ 

in  , respect,  .to,  the  construction  , of  this,  pat^l 

cannot  on  tbe  ^ce^of  it  say,  that  as  comparing 

the  specifi^^itioD,  it  is  void.    The  speciQcatjpi 

on  the  wh^le^  truly  describe  ;the  nature  of  t^ 

tion  as  dieclared  in  the  patent,  nor  does  thcriQ 

to  xae  to  be  sufficient  obscurity  in  the  clause  ^ 

ference  .to  the  baking  to  avoid  the  patent  on  th^t  g 

But  it,  seems  to  me  to  have  been  clearly  the  ^utg 

plaintiff  to  have,  done  one  of  two  things,  vix^  ^ 

have  shown  tliat  bituminous  schistus^  with  tb^^i 

ture  of.  ^ulphufet.of  iron^  as  it  is  known ^tp  ^ 

EngUmdy  would  answei:  the  purpose  benefipi^ 

that  the  sulphur^t  cquld  be  removed  :by  aiiy]f 

maa  so.  as  to  give  no  colour  to  the  syrup.     Novf^ 

certainly  ^ome;  doubt  iirhether  there  wasijiot  e^ 

for  the  jury,, that  a  practiaal  man^acquaipted.w; 

subject  might  without  much . difficulty  effect. -t) 

moval ,  to  ^iv:b  an  extent,  that,  i^  might  not  be:  sv|: 

to  give  any  colour,  to  the  sugar,  apd  therefor^.. 

prejudicial  a- tall;  but  as  my  lord  4£i/z$n^,  upi 

evidence  before  him  at  the  trial,  seems  to  think 

wise  on  this  last  point,  I  entii*ely  concur  with  bin 

the  terms  on  which  I  think  a  new  trial  ought 

granted. 
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BolXiANd  B. — I  perfectly  agree  with  the  Tiew  that 
^^t  been  t^en  of'  this  matter  by  the  court.    The  ob- 
<I^ction  ntade  was,  that  the  title  of  this  patent  was  too 
'^■"^Se  for  the  specification.    Now  had  that  appeared 
^<^  be  the  fact,  I  should  have  felt  myself  bound  by  that 
"*"^e  of  law  which  I  hare  always  understood  to  prevail 
^vi  cases  of  this  sort,  viz.  that  where  a  title  is  set  out  in 
^lie  patent,  it  is  the  bounden  duty  of  the  patentee  to 
specify  the  whole  set  out  in  that  title ;  but  as  it  appears 
tx}  me,  for  the  reasons  that  have  been  already  given  by 
X«OTd  Abinger^  that  the  word  extracting ,  and  that  other 
part  of  the  title  which  perhaps  is  more  objectionable 
than  the  word  extracting  could  be,  viz.  that  the  making 
of  syrup  is  fairly  to  be  referred  to  the  whole  of  the 
process  during  the  time  that  the  juice  is  expressed  till 
it  is  reduced  into  syrup,  I  think  the  objection  to  the 
title  is  sufficiently  removed.    Very  early  in  the  argu- 
ment it  appeared  to  me  that  justice  could  not  be  done 
in  this  case  unless  we  granted  a  new  trial ;  because  on 
the  lord  chief  baron's  notes  it  appeared  that  no  evidence 
Had  been  given  by  the  plaintiff  that  bituminous  schistus, 
I>Tociired  from  whatever  place  in  which  that  substance 
c^ould  be  found,  would  answer  the  purpose  intended, 
"ihe  only  evidence  given  by  the  plaintiff  that  bitumi- 
v^ons  schistus,  when  applied  to  the  process  described, 
produced  the  desired  effect,  applied  to  a  pulverized 
substance,  which  the  witness  had  purchased  from  the 
idaintiff  at  Paris.    Now  if  the  plaintiff  had  gone  on  to 
show  that  that  substance  was  bituminous  schistus,  to 
vUch  nothing  had  been  done,  but  that  it  had  produced 
the  effi^t  in  its  natural  state,  a  great  portion  of  that 
difficulty  would  have  been  removed ;  but  that  not  being 
b  AoDe,  it  was  left  in  doubt  whether  all  bituminous  schistus 

^  vould  produce  the  effect  attributed  to  it  in  the  patent. 

^^  Without  doubt  the  onus  of  that  proof  lay  on  the  plain- 

^A  ^'   An  authority,  if  wanting,  may  be  found  in  the 
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jadgment  of  Mr.  Justice  BuUer,  in  the  early  case  o 
fSimer  v.  Winter  (a).    Tliat  very  learned  judge  addec 
most  extensive  information  on  the  subject  of  patent 
rights  to  that  knowledge  of  law  hi  which  he  was  a 
teast  equal  to  any  person  who  before  or  ehice  hh 
dme  has  occupied  a  seat  on  the  bench.    I  will,  there- 
fore^  advert  more  particularly  to  his  judgment  in  thai 
case,  in  order  to  adopt  its  terms  in  application  to  the 
present.    That  patent  had  been  taken  out  for  pro- 
ducing yellow  paint,  to  be  applied  in  the  prooeaa  ol 
painting  in  oil  or  in  water-colour.    The  patentee  attri- 
buted to  this  patent  also  another  quality,  vis.  making 
white  lead,  and  separating  the  mineral  alkaK  fh>n 
common  salt ;  and  Mr.  Justice  BuUer^  in  giving  judg^ 
ment,  said,  '*  I  do  not  agree  with  the  comisel  who  ban 
argued  against  the  rule,  in  saying  that  it  wlw  not  oe^ 
cestory  for  the  plaintiff  to  give  any  evidence  to  shov 
what  the  mvention  was,  and  that  the  proof  that  dif 
specification  was  improper  lay  on  the  defendant ;  ftr 
I  hold  that  a  plaintiff  must  give  some  evidence  to  Am 
what  his  invention  was,  unless  the  other  side  admit  tfu 
it  has  been  tried  and  succeeds.     But  whenever '  tf 
patentee  brings  an  action  on  his  patent,  if  the  noifd 
or  eflfbct  of  the  invention  be  disputed,  he  must  shonir 
what  his  invention  consists,  and  that  he  produced  "^ 
effect  proposed  by  the  patent  in  the  manner  specif 
Slight  evidence  of  this  on  his  part  is  sufficient,  and ' 
then  incumbent  on  the  defendant  to  falsify  the  apt 
cation.'^    In  this  case  the  plaintiff  contents  himael 
merely  saying  that  bituminous  schistus  will  answe 
purpose  intended;  but  he  ought,  in  my  opink 
have  gone  farther,  and  shown  that  any  bitun 
schistus  fairly  procured  either  from  chemists  ' 
habit  of  selling  that  article,  or  in  any  other  way, 


(a)  1  T.  R.  607. 
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^Mfe  also  sufficed  for  the  purpose  intended ;  whereas 

^^  baa  merely  shown  that  the  preparation  made  by 

^^iself  in  JPariSf  with  the  ingredients  of  which  we  are 

*^^  at  all  acquainted  any  farther  than  that  he  told  the 

^^tneas  that  the  iron  had  been  taken  out  of  it,  produced 

"^^e  desired  effect.    He  was  bound  to  have  informed 

"^Iie  public  how  the  iron  was  removed  from  the  schistus, 

^f  to  show  that  its  presence  was  immaterial.     On  these 

Srounda,  aa  well  as  for  the  reasons  given  by  my  lord 

chief  baron,  a  new  trial  ought  to  be  had. 
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AxJ>EiiaoN  B. — ^I  quite  agree  with  the  view  the  rest 

of  the  <:oiirt  have  taken  of  this  case.    The  first  objec* 

tion  to  the  validity  of  the  patent  arises  upon  the  ground 

that  the  Ittle  of  the  patent  is  too  general,  and  has  been, 

I  think,  already  answered  satisfactorily  from  the  bench; 

and  I  oertaintjr  entertain  considerable  doubts  whether 

it  is  open  to  be  taken  upon  these  pleadings.     With 

veapeet  to  the  other  point,  the  question  arises  on  the 

'VmUdity  of  the  specification.    Now  a  specification  must 

fttate  one  or  more  methods  which  can  be  followed,  for 

the  purpose  of  accomplishing  and  carrying  into  effect 

tlie  inventloil.    One  of  the  methods  stated  in  this  case 

^  tbe  application  of  a  filter,  composed  of  charcoal 

Cwmad  by  the  distillation  or  carbonization  of  bitumi- 

tMu  sehistus.    It  must  therefore  be  shown  that  that 

purpose  will  be  accomplished  by  following  that  method. 

It  tppeara,  too,  that  there  is  some  little  doubt  enter* 

^ttied,  whether,  if  iron  be  present  in  the  charcoal  formed 

&«n  the  earbonisation  of  bituminous  sehistus,  the  ex- 

pnimeot  of  depriving  sugar  of  colour  in  this  particular 

^^iissiet  does  not  altogether  fail^      With  respect  to 

^)  on  reading  the  notes,  I  should  have  entertained 

Boi&e  doubt,  but  for  the  admission  supposed  to  be 

^C)  that  iron  was  in  the  sehistus  and  detrimental ; 

DQt  it  is  much  more  competent  for  my  lord  to  decide 
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1835.  that|  than  for  a  judge  who  was  not  present  at  t 
Certainly  if  any  admission  was  made  that  tl 
V.  senceof  iron  would  be  a  detriment  to  the  dp 

dOtfi'^  without  confining  that  admission  to  its  h^wg 
perfect  mode  of  exhibiting  the  experimeni 
would  otherwise  be  the  case^  that  undoubtedUj 
be  a  ground  for  a  nonsuit.  But  had  it  beea[ 
either  that  bituminous  schistus  deprived  of.  iro 
be  made  by  a  process  known  to  ordinary  c 
of  skill,  or  that  it  was  a  substance  capable  p 
I.  ordinarily  purchased  in  the  market  as  an  ar 

commerce,  it  would  have  been  necessary  tf 
shown  the  operation  of  separating  the  iron  i 
and  if  its  presence  in  the  bituminous  sghisfuf 
positive  detriment  to  the  process  of  depriving  tQ 
of  colour,  then  indeed  the  patent  would  faiL  .^ 
all  the  circumstances,  I  quite  concur  in  the  vi 

rest  of  the  court  have  taken  of  the  case,  as  w< 

■ 

the  terms  on  which  it  ought  to  go  to  anotheir  Jifi 

Rule  for  a  pew  tiial  accordindi; 

Sir  Frederick  Pollock  applied  for  security. JEq; 
but  the  court  held,  that  the  cause  was  in  toe 
stage  to  admit  of  that  motion ;  Parke  B.  addin 
if  the  defendants  shoul4  cd;>tf|in  judgment  ag^ 
plaintiff,  it  might  be  enforced  against  him  in  4 
the  country  of  which  he  was  suggested  to  be  ai 
bitant. 

(a)  This  case  was  decided  in  Eatter  term  1835. 
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1885. 

H0R8FORD  against  Webatcr  and  Deacon. 

Trespass  for  seizing  the  plaintiff's  cattle,  and  The  tenant  of 
converting  them  to  the  defendants'  use.     Plea,  in  arrear  to 
general  issue  {a),  not  guilty.      At  the  trial,  before  his  landlord 
Taunton  J.  at  the   last  Northamptonshire  assizes,   it  I8dd,executed 
appeared  that  at  Michaelmas  1833,  one  Kingston  was  in  j^  f  ^J!^^^' 
arrear  to  Lord  Winchelsea  for  the  rent  of  a  farm.     On  a  bill  of  sale 
the  following  1st  Novemher  he  executed  a  bill  of  sale,  trainable  pro- 

by  which  he  assigned  all  his  farminir  stock  and  goods,  perty,  and  also 
-     1     «.  ••.!.■  fl  of  certain  grass 

iDcluding  some  eatage  or  eddish,  viz.  grass  then  grow-  or  eddish 
ing  in  a  close,  part  of  his  farm,  to  the  plaintiff,  in  pay-  gro'^ingonthe 
ment  of  a  debt  due  to  him.    Just  before  the  sale  was  before  the  sale 
adTertiaed,   the  hindlord  distrained    for  the  rent  in  Jit^S,"but 
arrear,  on  all  the  property  mentioned  in  the  bill  of  sale,  his  agent  ap- 
including  the  eatage.     The  auctioneer  being  called  as  \^^^  ^^  guff 
3,  witness  swore  that  the  defendant  Webster  was  pre-  ^^^  ^^  to  pro- 
9€nt  at  the  sale,  in  the  character  of  agent  to  the  land-  terms  of  pay- 
lord,  and  assented  to  its  going  on,  if  the  whole  proceeds  J"^j^^*- 
^^rere  paid  to  the  defendant  Deacon^  in  liquidation  of  discharge  of 
^he  rent  distrained  for.    This  being  agreed  to,  the  sale  J}|^  ^^^^^^^; 
'proceeded;  artd  on  the  witness's  declaring  that  the  as  well  of  the 
«atage  would  be  sold  with  liberty  to  depasture  it  till  the  the  other 
»xt  5th  April,  thedefi^dant  Waster  mA,  "  No,  only  ^fec^.    The 

,  eddish  beinif 

till  the  S5th  March,"*  that  being  the  time  when  King-  put  up  for  sale 
st(m\  term  ended ;  and  the  plaintiff  bought  the  eatage  "/^^J^f  f,J^" 
^  the  terms  thus  suggested.    The   proceeds  were  sthApril  next, 

he  interposed, 
saying — "  No, 
(0  At  the  action  relatad  to  a  distress  for  rent  on  demised  premises,  the  only  till  'ioth 

**««bni  pleMled  the  general  issue,  pursuant  to  11  Ceo.  2.  c.  19.  s.  21.  as  ^^^*^^^'^    ^^^ 

ttv«d  by  3  &  4  IVHL  4.  c.  42.  s.  21,    See  ante.  Vol.  IV.  670.  ^^{^""J^  ^** 

plaintiff,  who 
P^  in  his  cattle  to  consume  it,  but  the  produce  of  the  sale  having  left  40/.  rent  in 
^1  the  landlord  distrained  them  there  in  Februury : —Held,  Pu/Af  B.dissentienie, 
J*<.  under  the  circumstances,  a  contract  must  be  presumed  by  the  landlord  not  to 
^»tniD  the  cattle  thns  put  on  the  close  to  consume  the  eddish. 

^'OL.  V.  E  E 
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1835*  P&id  over  to  the  defendant  Deacon^  according  to  the 
stipulation;  but  40/.  being  still  in  arrear  for  rent, 
Webster,  as.  agent  of  the  landlord,  distrained  a  second 
WsBSTER  time  for  this  sum  in  the  following  February,  and  took 
the  plaintiff's  cattle,  while  feeding  on  the  eatage  which 
he  had  bought  at  the  sale.  The  learned  judge  being 
of  opinion  that  the  second  distress  was  legal,  nonsuited 
the  plaintiff^  giving  him  leave  to  move  to  enter  a  ver- 
dict for  17 L,  the  value  of  the  beasts  seized.  A  rule 
having,  been  obtained  accordingly, 

Adams  Serjt.  and  Amos  showed  cause.  By  the  ge- 
neral rule  of  law  a  landlord  may  enter  any  part  of  the 
demised  premises,  and  distrain  for  arrears  of  rent  any 
goods  found  there,  whether  belonging  to  the  tenant  or 
a  stranger  (a).  So  far  has  this  rule  been  carried,  that 
cattle  of  a  stranger  put  on  land  for  the  purpose  of 
agistment  there,  have  been  held  liable  to  distress  by 
the  landlord,  though  put  there  with  his  privity  and 
consent;  Mead  v.  Burley(b),  Even  a  grazier^a  cattle^ 
on  their  road  to  market,  which  were  put  into  a  close  to 
rest  for  a  night,  by  assent  of  the  landlord  and  licence 
of  the  tenant,  have  been  held  so  liable;  Fowhes  v. 
Joyce  (c).  Now,  in  this  case,  the  right  to  distrain  hay 
never  been  waived  expressly,  or  by  inference  fairiy  de* 
ducible  from  any  act  of  the  landlord.  Even  had  hf 
improperly  misled  the  plaintiff,  his  remedy  would  havi^ 
been  in  equity.  Had  the  tenant  himself  put  cattle  on 
the  land  to  eat  off  the  grass,  nothing  would  have  pre* 

(a)  See  BuckUy  ▼.  Taylor,  2  T.  R.  601  ;  2  Br.  &  Bingh.  363 ;  P«. 
cock  V.  Purvis,  Com.  Dig.  Diitress  (B.  1) ;  2  Bla.  Com.  8. 

(6)  Cro.  Eliz.  549.    See  ante.  Vol.  1. 317. 

(c)  2  Ventiis,  50 ;  2  Lutw.  1161 ;  3  Levinz.  260,  S.  C;  but  tlw  gtum 
was  relief  ed  in  equity,  on  the  ground  of  fraud  in  the  landlord,  2  Vcnoa, 
129, 131 ;  Free.  Ch.  7  ;  2  Saund.  289  a.  n.  (7);  Coroyn'a  Landloid  tad 
Tenant,  2d  edit.  388. 
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tented  the  landlord  from  distraining  them.    Then  the       1835. 

pluntiff  can  be  in  no  better  situation  than  the  tenant     ^)!^^^^ 

HoRsroRO 

in  whose  place  he  stands.     The  question  is,  whether  «« 

this  n  a  ease  of  privilege  from  distress?  and  not  whe-  *°^  Another, 
ther  a  waiTer  of  that  right  by  the  landlord  would  leave 
Ub  mthoiit  remedy. 

Hill  and   Waddingtan  supported  the  rule.    The 
phbtiflr,  being  a  creditor  of  the  tenant,  took  an  assign- 
Bient  of  his  goods  by  bill  of  sale.     Before  the  sale  the 
hndlord  distrained  them,  but  as  he  could  not  sell  them 
tiHaft^  fi^e  days  had  elapsed,  he  permitted  them  to 
te  lold  under  the  bill  of  sale,  in  order  to  obtain  the 
proeeeds  earlier  than  he  otherwise  would  have  done. 
His  agent's  acts  waived  his  right  of  distress  as  against 
the  pmcbaser.     It  was  a  sufficient  consideration  for 
Aat  waiver  that  he  obtained  by  anticipation  what  he 
eoold  not  otherwise  have  done,  the  profits  of  the  land 
sp  to  26lh  If (SrcA.    \ljOtA  AHnger  C.B.  The  landlord 
eoold  not  prevent  the  sale  of  the  eddish,  then  what 
interest  had  he  to  consent  to  waive  the  distress? — 
Paarht  B.  The  landlord  could  not  distrain  the  eddish, 
vlricb,  quoad  his  power  of  distress,  must  be  considered 
uif  it  bad  been  on  another  farm.    But  suppose  that  he, 
luriDg  no  right  to  distrain,  had  recovered  a  judgment 
agrinst  his  tenant,  but  had  agreed  with  him  not  to  pro- 
ceed on  it  if  be  would  pay  him  over  the  proceeds  of  the 
Mieof  theeddisb,  would  that  agreement  have  ousted  his 
n{jht  to  distrain  subsequently  ?     The  sale  of  the  eddish 
Mid  not  have  taken  place  under  the  distress,  and  the 
Wlord  could  not  prevent  its  being  sold  under  the 
ffaantiff's  bill  of  sale.    The  question  is,  whether  he, 
^y  Iu8  bailiff,  agreed  to  waive  the  right  to  distrain,  in 
conndera^n  of  receiving  the  proceeds  of  that  eddish. 
fioBoiwi  B.  Not  only  does  the  landlord  Uke  by  antici- 

E  E  2 
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1836.       pation  the  profits  of  the  soil  to  25th  March,  but  also 
^^^  the  cattle^  rendered  more  valuable  by  the  very  eatage, 

V.  the  profits  of  which   he  had  already  received.]     In 

^J^i*      Fawkes  v.  Joyce,  it  did  not  appear  that  the  landlord  got 
any  advantage  by  putting  the  cattle  on  his  land ;  his 
consent  was,  under  the  circumstances,  held  an  indicium 
of  fraud  {a).     Tate  v.  Gked  {b)  is  contrary  to  Fawles 
Y.  Joyce,  which  is  also  impugned  by  Sierjt.   WilliaMt, 
in  his  note  to  Pool  v.  Longuevill  (c).     Nor  had  the 
landlord^  in  that  case,  the  consideration  for  forbearing 
to  distrain,  which  in  this  case  he  bias.    The  note  to 
Pool  V.  Longuevill  impugns  that  case,  and'^sbows  thiat 
where  cattle  get  into  land  from  neglect  of  the  tenant  to 
repair  fences^  they  cannot  be  distrained  for  rent 
from  him,  though  they  have  been  levant  and  couqhaxitr 
for  the  landlord  shall  not  take  advantage  of  his  p 
wrong.    As  the  landlord  could  not  have  acqiiired 
proceeds  of  the  eddish  by  any  other  airrangementi 
was  a  sufficient  consideration  for  the.  waiver  of 
right  to  distrain. 

Lord  Abinger  C.  B. — I  am  of  opinion  that  upon  t 
evidence  given,  a  contract  by  the  landlord  to  waiiw J 
right  of  distraining  cattle  put  on  the  clQse  in 
by  the  purchaser  of  the  eatage^  .miglit  ^pwnpetig  bc^ 
ferred.    The  plaintiff  and  the  defendant  are  b^i 
together  at  the  auction,  and  by  the  conaent^of  4iq 
fendant,  on  the  part  of  the  landlord,  the  a^le  is  suffe' 
to  proceed  on  the  terms  of  the  landlord'a 
the  proceeds  not  only  of  the  goods  .distrained,    1^^    ut 
ako    of  the  eddish,  which  he  could  not  have 
trained,  and  the  tenant  had  a  right  to  sell.     At 

(a)  See  anUy  410,  n.  (c),  and  the  judgment  of  Paifht  B.  pMl,415. 

(b)  C.  B.  HU.  24  Gfo.  3 ;  3  Bla.C.  8.  I6th  ediL 

(c)  2  Saand.  290. 
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kndlord    could    not   otherwise    have    obtained    the        1835. 

parchase  money  of  the  eddish,  I  think  that  his  having 

obuioed  it  in  the  manner  proved,  affords  a  sufficient 

conaderation  upon  which  to  imply  a  contract  by  him      Webstbr 

not  to  distrain  cattle  put  in  by  the  purchaser  to  con- 

nuae, that  eddish-     The  true  question  is,  whether  on 

this  st^te  of  facts  there  was  not  sufficient  ground  for 

•  jury  (Q  infer  that  the  purchaser    understood  from 

tije  defendant's  declarations,  that  he  should  be  allowed 

<o  enjoy  the .  eddish  in  question  if  he  bought  it,  and 

Aat  the  lapdlord  had  by  his  agent,  the  defendant,  con- 

^^icted  that  he  would  not  deprive  him  of  that  enjoy- 

*«tot.  .  . 

Parke  B.  (a) — I  am  of  opinion  that  this  rule  ought 
tiot  to  be  made  absolute ;  for  if  there  was  evidence 
From  wiiidi  a  contract  by  the  landlord  not  to  distrain 
i:feigBl  be  inferred,  then  as  it  appears  that  that  ques- 
^SoD  has  never  been  submitted  to  a  jury,  the  motion 
i^Voidd  batebeeh  for  a  new  trial,  and  not  to  enter 
^  verdict  for  the  plaintiff.     But  I  am  also  of  opinion 
^%at  no  sufficient  facts  appeared,  from  which  it  could 
^e  presumed  that  such  a  contract  was  in  fact  made. 
K  will  consider  the  case  as  if  it  had  arisen  on  the 
K>leading8.      The    defendant   was   here    entitled    to 
Splead  the  general  issue  under  1 1  Gfo.  2.  c.  19.,  but 
^lad  be  relied  on  the  distress,  in  a  special  plea,  what 
^uoit  the  replication  have  been  ?     The  plaintiff's  coun- 
sel has  said  that  he  must  have  replied  a  contract  by 
ihe  landlord,  that  in  consideration  that  the  plaintiff 
irould  pay  over  the  purchase  money  of  the  eddish  to 
^io,  he  the  landlord  promised  not  to  distrain  the  cattle 
?ut  into  the  dose  for  the  purpose  of  depasturing  it. 

(0  Hie  letned  baron  htd  inquired  whether  at  the  trial  the  judge  was 
^^f^ieikA  to  leave  the  case  to  the  jury,  in  order  to  their  finding  whether 
« HI  a  contract  bj  the  bindlord  not  to  distrain,  existed  ;  and  was  answered 
"^■egaiife. 
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1835.  Now  I  do  not  see  sufikient  evidence  to  support  such  f 
replication.  About  200/.  being  due  for  rent  at  iMR- 
chaelmas,  all  the  distrainable  property  of  the  tenant  wai 
Webster  taken  under  a  distress.  He  had,  however^  prerioodtj 
executed  to  the  plaintiff  a  bill  of  sale  of  those  good* 
and  also  of  certain  eddish  or  grass  on  a  dosei  part  ol 
his  farm.  When  that  sale  was  about  to  take  plaoe^dK 
defendant,  as  agent  to  the  landlord,  interposed,  saying 
in  substance,  that  he  would  assent  to  the  sale  of  ^ 
whole  going  on,  notwithstanding  the  distress  levied  ok 
part,  provided  the  plaintiff  would  pay  over  the  pfo- 
ceeds  of  the  eddish,  as  well  as  of  the  other  goods,  in-.fi' 
quidation  of  the  rent  due.  I  cannot  bring  my  mind  4c 
the  conclusion,  that  this  amounted  to  a  waiver  by  the 
landlord  of  his  right  of  distress;  for  it  did  not  appeal 
that  either  party  then  contemplated  the  necessily  a 
distraining  again.  The  transaction  amounts  to  a^ 
more  than  an  agreement  by  the  landlord,  claimini 
under  his  distress,  to  suffer  a  sale  by  the  plaintiflS 
auctioneer  under  his  bill  of  sale  to  proceed,  on  conC 
tion  that  the  proceeds  of  a  particular  matter  about  _ 
be  sold,  and  upon  which  the  distress  did  not 
should  be  applied  to  the  payment  of  a  collateral 
due  from  the  tenant  to  the  landlord.  There  was 
more  right  to  distrain  this  eddish,  for  rent  in 
than  if  the  close  on  which  it  grew  had  formed  part  a 
another  farm  (a).  Suppose  the  tenant  had  underlei^  ji 
close  on  the  farm,  and  the  under-lessee  and  the  lanii- 
lord  had  agreed  that  the  rent  payable  by  the  former 
should  be  applied  to  pay  the  rent  due  to  the  landloid 
from  the  immediate  tenant,  would  that  contract  oust 
the  landlord  of  his  right  to  distrain  ?  I  am  of  opiiuon 
that  there  should  be  a  new  trial. 

BollandB-I  agree  in  opinion  with  my  lord 

(tf)  See  1 1  do.  2.  c.  19.  s.  8,  9. 
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huroD.    The   question  was  clearly  one  of  contract*        1835. 
The  eddiah  of  a  field  being  put  up  for  sale  by  the       ^^^-v^^ 
plaindfi;  together  with  other  property  of  the  tenant     H®^^®**^ 
which  had  been  distrained ,  the  defendant,  as  agent  of     Webstes 
the  landlord,  interposes  by  seating,  that  if  the  pro- 
ceeds of  that  eddish  are  paid  over  in  part  liquidation  of 
Ae  rent,  he  wiU  suffer  the  sale  of  the  rest  to  proceed. 
Hat  being  agreed  to,  he  further  restricts  the  period 
within  which  the  eddish  should  be  consumed*     It  was 
thus  held  out  to  the  purchaser  that  he  would  be  allowed 
to  take  it  in  the  only  way  he  could,  viz.  by  the  mouths  of 
hig  cattle,  without  distress  by  the  landlord.    In  Fawkes 
V.  Joyce,  the  cattle  dbtrained  had  been  placed  in  a 
dose  demised  to  an  innkeeper  with  an  inn,  at  which  the 
drover  had  put  up  for  the  night  on  his  way  to  the 
JLemdim  market     One  question  there  was,  whether 
under  the  circumstances  there  was  a  privilege  that  the 
cattle  should  be  unmolested  there.      It  is  obvious 
tiiat  there  was  no  consideration  to  Joyce  for  the  grant 
^  any  such  privilege;  but  if  he  had  agreed  to  take 
^fvom  the  owner  of  the  cattle,  in  part  payment  of  rent 
due  fi^mi  the  innkeeper,  the  money  charged  for  taking 
tbem  in  to  pasture,  would  not  that  have  been  a  waiver 
of  the  right  to  distrain  ? 

GuRNEY  B. — I  concur  with  my  lord  chief  baron  and 
my  brother  Bolland.    It  appears  to  me  that  the  land- 
lord received  the  purchase  money  of  the  eddish,  which 
be  could  not  have  obtained  by  his  own  distress,  on  tlie 
imphed  condition  that  he  would  suffer  it  to  be  con- 
ntmed  by  the   cattle  of  the  purchaser   without  db- 
truning  them.      The  subsequent  distress  appears  to 
ine  a  breach  of  faith. 

Rule  absolute. 

See  Ifrigkt  and  Another  v.  Vtweiand  Olhcrx,  1  Adol.  6c  Ell.  641. 
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MozLEY  aiid  Others  against  Tinkler. 

The  defendant    A  SSUMPSIT  on  a  gaarantie  in  a  letter  addressed 

sent  10  the  •^.  ^  the  plaiiittffa,  dated  DoncasteTy  &ih  JHhr  ISM, 
plainiiffs  the  r  -»  »  ;?  » 

fbllowing  which  wa»  as  follows  : — **  Mr.  France  infortns  -me  that 
letter  signed       ^^  ^^^  ahout  pubtisfaiiiff  ah  arithmetic  for  him  and 

by  himself,        -^  r  o 

but  written       another  person,  and  I   have^  no  objection   to  belnff 

bv  R  •  **  JJ*  in 

forms  me  that"  insuperable  as  for  as  SO/.  For  my  reference  apply  to 
you  are  about  Messrs^  Brooke  &  Co.  of  this  phuie^"  (Signed)  Geor^ 
arithmetic  for    Tinkler,    Witness  to  Mr*  Tinkler ^  J;  Brooke.** '  ^ 


him  and  ano-    pi^g^^  were,  first,  the  eeneral  issile ;  nqtbinf  tumed  '6n 

tner  person,  -r^     * 

and  I  have       the  DthcT  pleas.    At  the'k^i'IMrijraAiri^aAsitei^'be^ 

to  be^nTin"     ^^^  ^-  -^'*^*  ^^  **  app«*^<*  ^l^^t  Ae^  plaintiffs  -wei* 
swerable  as      printers  and  puUishersat  Derbyy  and  the  deferiduiDaft 
For^y  re-       innkeeper  at  i>0taC4Uter;    One  Praneie,  an  acdOtttiUM  in- 
ference apply    Dmcasiery  called  on  the  plaintiffs, in <«7«7itf  1833,  r^U^t«^ 
of  this  place."  ing  th^n  to  publish  a  work  on  arithmetieji  iTtteyadHjdl 
B.  attested  do-  ^^  re^%e  to  do  so  if  ho  would  find  aeoirttT*  for-  50/.^ 

fendantssig-  i    i/.  « 

nature  thus :  which  Was  aboat  half  the  expense  of  printin|r.  i  ^Premei 
G  T°ahe^de-  '^***^^  defendant  as  one  who  woulA  be  hi8^•8eeilrhy>t0' 
fendant)  J.  B/'  that  amount.  iPlaintiiTa  wrote  to  Brooke^  a'  bookseller 
being  brought  ^^  DoHcoBter,  for  information  as  to  •defendant'a  rasponiJ ' 
on  the  gua-  sibility .  On  5th  Jitfy  1 83S,  France  andtiefendanticalled' 
plaintiffs  did     on  Brooke^  bringing  with  them  a  guarantie  which'  he  bad 

not  prove  that  before  written.  He  read  it  over  to  them,  the  defi^ndant 
they  gave  the       .  , 

defendant  signed  it,  and  Brooke  witnessed  tlie  defendant  s  signa- 
guaranUe  was  ^^^^'  attesting  it  in  his  own  handwriting  as  above-  The 
accepted,  and  guarantie  having  been  sent  by  Brooke  to  the  pliuntiffa, 
cy  was  deemed  '^^®  printing  was  proceeded  in  to  the  amount  of  lOUiL, 
satisfactory :     and  the  bill  for  it,  as  well  as  450  copies  of  the  work,  wera 

Held,  that  he  -       ,  .        i 

could  not  re-    dehverea  to  I*  ranee,  who  soon  after  became  msolvent. 

cover.  Subsequently,  Cunningham^  a  joint- editor  of  the  work, 

applied  to  the  plaintiffs  for  nine  copies,  and  received 
the  following  answer:—*'  Derby,  October  29th,  1833. 
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"  Sir,— In  answer  to  your's,  we  beg  to  state  that  we 
shall  be  very  glad  to  supply  you  with  the  arithmetic, 
bat  considering  that  we  must  look  to  what  we  have  in 
hand  as  bur  security,  and  also  as  Mr.  France  is  the 
oily.pecson  retp^nsibfe -to  tia  ibr  the  pag^teeat/ and-^6 
tie  nspoAsibki  to  him  Ibr  what  copies 'we  pdrt  with, 
ftmisl.dccKoe  parting  wilhany  without  having  cash 
forUmi^r  (Signed- by  the  plamtiffs^.)  '^P.  S.  You 
njrjpoa  are  'happy  to  find  we  Hre  safe  in  the  books 
abudj  deliverad«  We  do  tiot  know  how  we  are  safe, 
bita«aire:70ii  that  we)iiifvp4iot  yt^t  received  any  money 
Iran  Mr:  JHtvDilEAr  (te  any  ood^eMr    < 

It'4id>no4:  appear  that  the  ptaintiffs' had  commo- 
nieiCed  with  the'defeedant  after  iSmoAe  had  sent  themi 
tbegvafaAlie4^rrliiat.lbey()b«d>fipplied  to  Brooke  ao- 
ewdiBg  ta.i|ft^  tehi^c  \t'^  wtts  Hiiereilplon  qbjected  «hat 
Aepliiatiflb.mMtbeROtasiuMl  in  the  absence  of  proof 
of  aoticer  .to.-ibe  defendlntt:that  the  giiaraotie  was  ac* 
OBfledib;^  then*  with  or  without  refererfCfe  tx>iB^»>h^ 
orthattb^Tdttfcndttrt  had  consented  to  Hsbeifi^  ooiv* 
diiMf^^on  faiiaiAS  such.  Mae  Tver  v.  Richardson  (a), 
and  Bymmondg  w^Wait{b\  were  cited.  The  learned 
jodgagave  leave  to'  toiove-  to  enter  a  nonsuit,  and  left 
tba  question  of  aeoeptance  to  the  jury«  Verdict  for 
^  phintiflb. :  Ai  Tule  baring  been  obtained  in  last 
tena,  plutauiint  to  the  leave  reserved, 

(Ii)9-Siula  iXH.  p.  351;:  and  Wb  Colenum  fi  Upeot,  5  Viner's 
^S87.  fi^;V.  BUf$te,2\ejit>  361 ;  Hodgntm  v.  Hutchtntrnt^tw.  Lord 
I^tacr  HvrcomrU  1712.  &  Via.  522.  1  Evanses  Sututes,  236,  o.  13,  show 
"tt  t  proposal  by  letter,  when  acceded  to  by  parol,  is  sufficieot,  though 
'^nriAls'^tlMBAf'bt'  again  W^reed  to  by  parol  declaration.  A  defivery 
^^wti  or  tttMrahdmii  of  agttteiept  to  the  maker's  agent  is  Mufficient, 
^^■otto  theo4i«r,iaityi  .3  Alkyns,  503. 2  Chanc.  R.  147. 1  Vernon, 

lit.    ^  also  Moortfv^Hu^,  2  Chanc.  R.  284.  1  Vernon,  210..  Oi^y  v. 

^•«M,2  H.  Bla.  613.  Count  v.  Bill,  I  Stark.  C.  N.  P.  10.  Edgar  v.  Bluck, 

)i^475,  Dran^T.  Brm(Ai,3  t!j'8c  Cr.  668,  690.  Hawhins  v.  Warre,  5 
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latter  in  procuring  and  accepting  it.  [Parke  B.  i 
entering  on  the  undertaking  the  plaintiffs  won 
satifrfied  of  the  defendant's  solvency,  but  theM 
evidence  that  they  ever  communicated  to  him  tlu 
were  so  satisfied.]  Are  not  Brooke^s  acts  thej 
this  purpose  ?  At  all  events  his  attestation  of  tb 
rantie  as  agent  to  the  plaintiffs,  and  his  aftei 
sending  it  to  them,  were  evidence  from  which  th 
should  infer,  that  the  defendant  had  notice  tb 
plaintiffs  accepted  and  were  satisfied  with  the  gum 
[Parke  B.  The  defendant  in  fact  said  thb : — *\ 
give  my  guarantie  provided  you  shall  be  satisfied 
solvency."  The  very  object  of  his  letter  wa8|:tl 
plaintiffs  might  exercise  their  option.  Even 
£rooke'»  approval  they  had  power,  at  their  on 
cretion,  to  reject  the  guarantie.  Then  they 
bound  to  prove  that  they  had  given  him  notic 
they  were  satisfied  with  his  solvency,  and  accefH 
guarantie.  .  Lord  Abinger  C.  B.  Suppose  the  pfc 
to  have  made  default  in  the  printing,  could  jPronf 
sued  them,  alleging  as  a  consideration  that  he  hi 
nished  a  satisfactory  guarantie  ?] 

HiU  in  support  of  the  rule.  The  question  la 
ther  there  was  a  contract  of  guarantie  binding  4 
defendant,  and  if  there  was,  then  at  what  time?  J 
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^tUAed  to  it  any  character  of  guarantie.     The  dis- 

^^Mmmi  between  an  overture  to  a  guarantie  and  a  gna- 

^^tie  itselfy  perfected  bj  assent  of  both  parties,  is 

^'etr.    Thus  in  Mac  Iverv.  Richardson  the  question 

^^as,  wbedier  a  complete  contract  of  guarantie  appeared 

^^  Ibe  paper  produced  t  and  Lord  Elknbonmgh  said, 

**  This  was  only  a  proposition  tending  to  a  guarantie," 

^vd  not  a  fUl  and  perfect  guarantie  until  accepted  by 

^lie  other  party.    Here  he  was  stopped  by  the  court. 

Lord  Abinoer  C.  B. — ^The  present  case  is  one  of 
express  fluspensioA  of  the  intended  contract  of  guarantie 
tiD  something  further  shoeld  be  done,  and  is  therefore  a 
mocfa  stronger  in  fiivor  c^the  defendant  than  Mac  Iver 
"^F,  mekafdion.  The  principle  established  in  that  case 
liMi  where  a  proposal  to  guarantie  a  party  from  loss, 
his  giving  credit  to  a  third -person,  is  made  by  letter  in 
tnner  which  requires  a  reply,  but  receives  none,  that 
eatonot  be  tortured  into  a  contract  completed  by 
It  of  ftoth  parties.  That  case  has  been  frequently 
on  (a),  and  governs  the  present.  We  cannot  say 
it  the  contract  was  complete  till  notice  was  given  to 
defendant.  As  to  Brooke's  agency,  nothing  shows 
'Spinal  the  plaintifis  were  bound  by  his  opinion  of  the 
dL^fendant's  solvency,  or  that  they  might  not  have  acted 
mm  iihout  regard  to  it. 

Parke  B. — I  am  entirely  of  the  same  opinion.     It  is 

TMJt  necessary  in  contracts  of  this  nature  that  all  parties 

■ivnild  be  bound ;  it  is  sufficient  if  the  party  sued  is 

T*i^  to  be  liable.     The  defendant  might  be  bound, 

^  the  plaintiffs  provided  the  work  and  materials  in 

"^whether  they  were  bound  to  provide  them  or  not. 

''^qoestbn  here  b,  has  the  defendant  entered  into 
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(■)  Gnmt  V.  Hill,  1  Stark.  C.  N.  P.  10.  Symmmds  v.  If  ant,  2  id.  371 . 


rantie.  But  the  subsequent  words  show  very j: 
that  the  defendant  only  intended  to  be  hounci^i^i 
thq  plaiptiflfs^  on  inquiry^  should  be  satU^ed  jwij 
solvency.  Now  there  is  no  doubt,  in  point  Qf  law 
that  satisfaction  being  p^c.uli£^r)y  within  thj^iplfq 
own  knowledge^  they  werQ  boun4  to  prove  itfaij^t 
acquainted  the  defendant  with  it.  Such  notipif 
have  been  averred  in  pleading ;  and  in  Cam.  Dji 
Pleads  (C.  IS),  it  is  said, ''  In  an  action  to  de^^ 
much  corn,  if  the  plaintiff  approve  of  it  at  the  fa^ 
plain tiflf  ought  to  give  notice  if  he  approved  oi^  il 
Then  the.p^^intiffs  ought  tp  .have  proved  tb^ 
gave, the  noticef. for  tt^e  wj^ol^  inatter. arisen  ao^ 
speqal.pjba^i  but  on  the  general  issue*.  ..Put  Iti 
that  Brooke  being  plaintiff's  agent,  bis  satisffi 
which  was  known  to  the  defendant,  sufficiently  inf) 
him  of  that  of  the  plaintiffs ;  but  Brooke  might  be 
agent  merely  for  obtaining  the  guarantie  and  inqi 
into  the  defendant's  solvency ;  and  what  he  did  i 
his  character  of  referee,  by  certifying  his  opinion 
defendant  to  the  plaintiffs,  leaving  it  to  them  to  n 
whether  he  was  solvent  or  not.  After  they  had 
up  their  minds  on  that  subject  they  should  hai 
formed  the  defendant  of  the  result;  but  as  it  i 
proved  that  they  did  so,  the  rule  must  be  aba 
The  other  barons  concurred. 
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\yiLUAMS  against  Roberts. 

>1  SSOMPSIT  for  work  and  labour  as  an  attorney,  a  summons  to 
The  biH  was  delivered  on  28th  February  1834.  "^^^  ?;?,?"«'" 

*  .  *^  ney  s  bill  for 

"^  suiiimons  tb  tax  was  taken  out  on  3d  March,  and  taxation,  foi- 
^ t tended  on  the  29 th.  An  order  to  tax  the  bill  was  ly^jf^^^  ^^.j^^. 
^hen  tiiade,  iand  on  the  same  diay  the  plaintiff  issued  a  ^^r  ^^^^  r"^- 

.^.  m  •      %  t    m.  -I  .  g*    t       pose,  will  not 

^*nt  to  save  nia  demand  from  the  operation  of  the  prevent  the 
statute  of  liibitations.   This  writ  was  returned  non  est  in"  a""rne^  from 

comnienang 

^T^nhu  and  eritei^ed  of  record.    It  was^  however,  sworn  an  action  ou 
tbat  the  plaintitf'  and  his  clerks  saw  the  defendant  ^'^  ^'|''  ""* 

,       »       .  operate  as  a 

s«veM  times  during  the  currency  of  the  first  writ,  with-  stay  of  pro- 
out  maUng  any  attempt  to  serve  him.  Within  a  calendar  ^^sinc^is  &  s 
xsionthi  affef  the  return,  the  plaintiff  issued  a  second  ^^'-  4,  c.  39. 
-writ.    J.  Jetvis  bbtaiidied  a  "Me  to  s^t  aside  the  proceed*  necessary  to 
ings  tir  itr^^Ui/ky;  *Mth  toitkj  on  two  groands ;  first,  ^^'^^^^  ^"' 
lbtt%lj^  the  first'wHt  1^^  tlie  proceedings  were  JrVe^a'writ 
*liSa'by  m^motaxM'  s^cdridily,  that  the  defendant  ro^i^oi^thr"^ 
QQglit  to  have  been' Mrved  with  the  first  before  the  effect  of  the 
«cbnd  issued ;  HWiU.  4.  c.  39.  s.  10.  (a)  Ss  •  Vc  u ' 

sufiicienc  to 
(■)  NfivhtMned  byamtbcmtjtf  this  «ct  sball  be  id  ibree  formort  return  it  non 
vahv  ^fUeiuUf,  mpothf  fiom  the  jia/  of  the  date  thereofi  includiog  the        .  .  *  ^ 

^of  uch  date,  but  every  writ  of  rammoDS  and  capias  may  be  coatiaued  record. 
^Wicf  anid'  ptfirUt,  at  the  ease  may  roquiref  if  aay  defeadant  therein 
■awiibky  ltd' haiFte  been  arioitted-  theieon  or  served  therewith :  Provided 
<l*^tliit  no  6nt  vrit  abadl  be  annlable  to  fravaat  the  operatioa  of  any 
OttitQ,  whereby  thn  time  for  the  commeocement  of  the  action  may  be 
'■itod,  onlen  the  defendant  shall  be  arrested  thereon,  or  served  therewith, 
vpraeeediogs  to  or  towards  outlawry  shall  be  had  thereupon,  or  unless 
■d  writ,  isd  every  wift,  (if  any)  issued  in  continuation  of  a  preceding 
*nt  ihsU  be  letomed  non  est  inventns»  and  entered  of  record  within  one 
^'hAu  month  oext  after  the  expiration    thereof,  including  the  day  of 
*d  expiration ;  and  unless  every  writ  issued  in  continuation  of  a  preced- 
"t  vrit  ihall  be  inued  within  one  such  calendar  month  after  the  expiration 
"  ^  pneediag  writ,  and  shall  contain  a  memorandum  indoned  thereon, 
*  'tbicribed  thereto,  ^wcifying  the  day  of  the  date  of  the  first  writ ; 
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1835.  R,  V.  Richarck  showed  cause.    The  summons  was 

^^^"^^^"^      taken  out,  not  in  the  action^  but  in  a  proceeding  colla- 

VV  ILlIAmS 

V,  teral  to  it,  so  that  it  conid  not  operate  as  a  stay  of 

Roberts,  proceedings.  On  the  other  point,  unless  section  10  of 
2  8e  8  IViU,  4.  c.  S9.,  renders  necessary  the  service  of 
process,  which  is  only  issued  to  keep  aliVe  th^  plain- 
tiff's  claims,  the  court  will  not  compel  the  plaintiff  to 
proceed  at  the  hazard  of  reaping  no  beriefit  firom  liit 
action*  Before  that  section  writs  were  issued  in  time 
to  avoid  the  statute,  upon  which  continuamces  might  be 
entered  at  a  subsequent  time  without  any  service  being 
necessary.  Since  the  act  £  &  3  Will.  4.  c.  99.,  there 
are  three  modes  of  preventing  the  operation  of  the 
statute  of  limitations;  first,  arresting  or  serving  the 
defiendant  with  process ;  secondly,  proceeding*  to  ont- 
lawry  on  a  return  of  non  est  inventus  to  bailable  pro* 
cess;  and  thirdly,  returninff  and  entering  on  record 
the  first  writ  of  non  est  inventus.  The  plaintiff  httf 
taken  the  last  course.  The  act  does  ii6t  direct  iervioe^ 
its  object  being  to  entfUe  the  defendant  to  ascertitin^'by 
searching  the  records,  whether  the  plaintiff,  by  isaiiiiig 
a  writ,  had  prevented  the  effect  of  the  statute  of  fimi^ 
tations ;  and  that  object  has  been  here  fulfilled. 

J.  Jervis  contrsl.  The  writ  must  be  taken  to  have 
issued  on  the  29th,  after  the  summons  was  disposed  of 
by  making  the  order  to  tax.  That  order,  at  all  evtati, 
operated  as  a  stay  of  proceedings  if  the  summons  did 
not ;  Wells  v.  Secret  (a), 

[Lord  Abinger  C.  B.  The  order  embodies  no 
directions  for  a  stay  of  proceedings,  as  it  might  have 

such  return  to  be  made  in  bailable  process  by  the  sheriff,  or  othtr  offioir, 
to  whom  the  writ  shall  be  directed,  or  his  successor  in  oflke,  and  in  procen 
not  bailable  by  the  plaintiff,  or  his  attorney  suing  out  the  same,  as  tbe 
case  may  be. 
(a)  2  Dowl.  Pr.  Ca.  447. 
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done  imder  special  circumstances.     It  stands  a  bare        1685. 

order  to  refer  a  bill  to  taxation,  and  does  not  stay  pro* 

eeediogs.     Parke  B.  The  argument  is  correct  with 

Ripect  to  summonses  in  a  cause,  but  not  in  a  collateral     Roberts. 

utter  Uke  the  present.    A  summons  to  tax  an  attor- 

oey'e  bill  is  npt  a  stay  of  proceedings  before  the  unden- 

taUig  and  submission  to  pay  what  shall  be  found  due, 

od  the  aocqitance  of  that  submission.] 

Oa  die  second  point,  the  act  2  &  8  Will.  4.  has 
ikmd  the  former  practice  by  which  plaintiffs  might 
inie  writs  within  the  six  years,  without  further  pro- 
ceedings on  them  at  the  time,  though  by  entering  up 
eoBtiDuaDoes  they  might  at  any  time  afterwards  defeat 
die  statute  of  limitations.    For  by  the  new  statute 
wills  are  only  in  force  for  four  months,  and  may  be 
vmed  ID  succession.    Unless  they  are  served  the  de- 
tendsnt  has  no  notice  of  them,  and  might  be  burdened 
vidi  the  plaintiff's  costs  of  them.     [Parke  B.  That  is 
nit  a  oonseqaenoe  which  necessarily  results,  and  is  a 
£feent  question.     The  master  reports   that  such 
CQiti  would  not  be  allowed.]    As  bailable  process  must 
be  defivered  to  the  sheriff  there  must  be  a  bon^  fide 
Attempt  to  senre  it,  and  if  a  contrary  holding  prevails 
u  to  serviceable  process  injustice  will  result.     Thus 
me  of  two  parties  having  cross-demands,  may  secretly 
Me  a  writ  so  as  to  enforce  it  after  the  six  years  have 
dtpied,  and  after  the  other  party,  relying  on  the 
vpemtioD  of  the  statute  of  lipnitations  on  both  debts, 
Ittt  not  only  forborne  to  sue  till  too  late,  but  has  lost 
bright  of  set-off. 

Wd  Abinobr  C.  B.— The  first  point  has  been  very 

poperly  relinquished  by  the  defendant's  counsel,  and 

^  regard  to  the  second,  I  am  of  opinion  that  the 

tde  should  be  discharged.    It  is  said  that  the  statute 

'  k  3  Wm.  4.  c.  39.  s.  10.,  requires  the  proof  that  in 
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18Sd.  order  to  prevent  the  statute  of  limitations  from  al 
tacliingy  it  must  be  shown  that  a  writ  issued  with  tbi 
object  was  actually  served.  Now  the  proviso  in  thi 
Roberts,  section  relates  entirely  to  writs  issued  for  the  purpoi 
of  avoiding  the  statute  of  limitations,  and  is  cleari] 
and,  in  terms,  distinct  from  the  preceding  part.  ] 
contains  no  words  enacting  that  such  a  writ  must  b 
served,  as  well  as  returned  non  est  inventus,  am 
entered  of  record.  The  proviso  intends  that  a  plaic 
tiff  shall,  in  this  case,  continue  that  writ  in  fact  at  th 
end  of  every  four  months,  which  before  the  act  M 
might  at  any  time,  by  entering  continuances  (a),  ha^ 
stated  that  he  had  done.  The  act  may  have  also  meaia 
that  by  requiring  an  entry  on  record,  the  defendflB 
should  be  able  to  ascertain  what  writs  had  been  issi^ 
against  him.  It.  appears  that  the  plaintiff  would  _ 
liable  to  the  expense  of  several  writs  if  so  issued  {V^l^ 

Parke  B. — I  am  entirely  of  the  same  opinion. 
less  the  ordinary  construction  of  an  act  leads 
evident  absurdity,  or  is  repugnant  to  the 
intention  of  the  legislature  in  passing  it,  we 
introduce  any  new  words  which  would  materially 
it.  No  necessity  here  exists  to  add  any  such 
what  the  statute  has  accomplished  is,  to  have  thmt  J 
•  fact  done  by  the  plaintiff,  which  according  to  A 
former  law  was  supposed  to  have  been  done  by  USSf 
when  he  entered  continuances,  but  which  never  Gsufii 
have  actually  taken  place.  The  proviso  being  suieQ|i 
tible  of  a  sensible  construction,  must  be  read  in  ^.qi^ 
dinary  interpretation  of  the  words  which  it  contiiii, 
We  need  not  express  any  opinion  whether  it  would  httj 

(a)  See  Tidd,  9Ui  ed.  162,  679 ;  and  Nicholson  ▼.  Lemum,  oiift,  VdLlV 
308. 

(6)  See  Dunn  v.  Harding,  2  Dowl.  P.  C.  803.  C.  P. 
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Aaen  better  that  the  legisUiture  should  have  introduced 

^^  the  proviso  the  words,  **  if  he  cannot  be  arrested 

^^  served  therewith/  as  well  as  the  immediately  pre- 

^^'^^iltf  clause.  Roberts. 

Rule  discharged  with  costs,  as  moved. 


Wl  LLT  AMS 
V, 


KMktbm  ▼.  Umm,  ante.  Vol.  IV.  308 ;  Ullock  v.  Lord  Mmtfard, 
*^m;  Diektnmm  w,  Ttague,  id.  460. 


^^DAMS  against  Bankart  and  Samuel  Tuffley 

Bankart. 

^^L  SSUMPSIT  on  an  award.    The  declaration  stated  One  partner 

that  certain  differences  had  arisen  between   the  ^^^f^'  kH^ 
»vl     •    •  •  .  another  by 

Plaintiff  and  certain  other  persons  heretofore  his  part-  submitting  a 
I,  to  wit,  one  J,  Pares  and  J.  Heygate^  since  de-  m^atter'to'^ 


I,  and  the  defendants,  and  that  for  putting  an  arbitration, 
^*^cl  to  the  same,  the  plaintiff  and  the  said  J.  P.  and  press  or  im- 
'^   H.  and  the  defendants,  submitted  themselves  to  the  P**^  autho- 

^  rity  tor  that 

^"^"ard  of  one  Miles.    It  then  proceeded  to  state  the  purpose. 
••'^'ard,  the  money  counts,  and  a  count  on  an  account     ^  "^retfon 
^^Ated.     Plea,   the  general  issue.      At  the  trial  at  whether  or 
list  Leicestershire  assizes  before  Taunton  J.,  Miles  ^^J[i^^  ^^^ 


re- 


case. 


arbitrator  proved  that  the  plaintiff,  Adams,  while  called  after  the 
*«*    partnership  with  Pares  and  Heygate  as  woollen  ^\\l^  him  has 
mmim&cturers,  had    furnished  machinery  to  the  de-  ^^^  ^** 
fendaats,  and  a  dispute  having  arisen  respecting  it,  he 
^^  witness  undertook  the  reference  at  the  request  of 
^oxu  only,  not  having  seen  Heygate  till  after  he  had 
t'^'tteded  to  act  on  the  submission.     He  also  said  that 
^^  deEendants  were  represented  by   their  solicitor, 
^'  ^o^kart,  at  the  meetings,  and  never  attended  them 


Adams 

V. 
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I8S5.       personally  I  but  the  plaintiff  did.     The  subanssion  was 
by  parol  in  18^8.   The  awdrd  was  made  in  1831.  The 
plaintiff's  case  having  been  closed^  it  was  objected- for 
Bank  ART     ^{^^  defendants,  that  the  submission  of  the  pluntiffand 

and  Another.  .  j     ■_ 

Heygate  to  the  reference  not  having  been  proved^  the 

plaintiff  must  be  nonsuited,  on  the  ground  that 

partner  could  not  bind  another  to  submit  to  arbitration.  M^m^^y^ 

The  defendants*  counsel  denied  that  Miles  the  arbi^^-^^ 

trator  had  proved  his  having  seen  Heygate  at  all  during  .c:^^!, 

the  reference,  nor  did  any  such  fact  appear  upon  thgjj^j^ 

judge's  notes,  when  referred  to.    The  plaintiff 'a  couns»^^  ^^^i 

then  suggested  the  recall  of  the  witness  in  order  to  f»  ^^     ^^ 

state  what  he  had  said  on  that  subject,  but  the  learns ^^eraw 

judge  said,  that  unless  the  counsel  for  the  defenda^^.  ^. 

consented,  he  could  not  suffer  a  witness  to  be  rn  r^  _  ^^ 

mined  after  it  had  been  discovered  where  the 

pinched,  and  for  what  particular  point  fresh  evi 

was  requisite.     The   defendants*  counsel  having     ci^d. 

jected  to  the  recall  of  the  witness,  the  learned 

said  that  the  plaintiff's  attendance  at  the 

suflSciently  proved  his  submission,  and  that  the 

ants  must  be  bound  by  the  acts  of  the  attorney 

acted  for  them  ;  but  the  plaintiff  was  nonsuited,  on 

ground  that  no  submission  to  the  arbitration  by 

gate  appeared  (a).     In  last  Michaelmas  term  a  rule  m\  *'*'"  ** 

obtained  for  setting  aside  the  nonsuit  and  having 

new  trial,  on  two  grounds :  first,  that  the  judge  re: 

to  recall  the  witness  at  the  instance  of  the  pkuntiff '      ' 

counsel,  saying  he  had  no  discretion  to  do  so ;  secondlj^  ^    ^' 

that  Pares  might  bind  his  co-partner  by  submissaon  t^ 

the  reference.    The  learned  judge  reported  the  ev:'*^' 

dence,  adding,  that  when  the  objection  was  made  bf=^ 

refused  to  recall  the  witness. 

Govlhurn  Serjt.   and  Mellor  {Balguy   with  thei^^^-^ 

(a)  Kfen  v.  BaUhore,  1  Esp.  C.  N.  P.  196. 
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*^>Ni«d^HMe  ia  'this  <enn  as  td  thti  Hint  point.    The       ^<^* 
-^^irned JbdgeiMid  a discretioii  whether  or  not  to  recall       ad^ms 
wtMm,  «iid  lexereiaed  it.    [Parke  B.  The^  mk  was  «^- 

on  our  aapposflioii  that  the  learned  judge- de-  aiid.Ajiotlier. 


red  tbaft  he«ould  not  recall  die  witness  without  the 
efendant'a  consent ;  bat  as  that  does  not  appear  on 
iie-reporty  it  must  be  taken  that  he  exercised  his  dis- 
tion  by  refusing  to  permit  him  to  be  recalled.  Lord 
«rC*  B.  It  was  clearly  a  matter  of  discretion  with 
Icamed  judge,  and  he  reports  how  he  exercised  it 
objedioa  made.]  On  the  other  point  Stead  v. 
(a)  u  a  distinct  aolhority  to  show  that  one  or  more 
^^•srveral  partners  cannot  bind  the  rest  by  submitting 
an  arbitration  even  of  matters  relating  to  the  business 
on  by  the  firm.  Best  C.  J.,  in  delivering  the 
SaiigBientof  the  oonrt»  says,^'  even  in  the  case  of  a 
psoiisl  partnership  one  of  the  partners  cannot  bind  the 
^NfaeB!witbo«t-an  authority  express  or  implied,  and  an 
oan  only  be^  implied  for  whot  is  necessary  to 
tan  die:  trade  in  which  the  partners  are  concerned. 
KoWite^itatar  into  a  submission  for*  arbitration  is  no 
of.  the  ordinary  business  of  a  trading  firm^and 
10  nothing  in  the  present  case  to  diow  that  either 
of  Aepavtiea  had  authority  to  bind  the  others  to  such 
^  BubuisBkia."  The  sabmisaon  in  that  case  was  by 
in  writing  without  deed.  DiUey  v.  PolhiU(b)j 
▼•  Ovem(c\and  Brazier  r.  Jones  {d)y  show  that 
in  cases  of  submission  by  bond,  the  party  in 
"vlMne  fiiToar  the  award  ia  made  declares  on  it,  and  not 
M  the  bond,  the  submission  of  all  parties  must  be 
V>Bvsi  by  himi  and  not  by  the  defendant.  In  Dickinson 
^*  Mv  (^)  1^  ^^  ^^^  ^h*^  ^"  authority  by  a  partner 

(«)  3  Bingfa.  R.  101, 10  Moore,  889,  5.  C.  See  also  Sandehnd  v.  Marsh, 
*B.4Aa673. 
W  Sua.  923.  (c)  7  B.  &  Cr.  427.  0/)  8  1).  &  Cr.  124. 

W  10  B.  &  Cr.  128. 
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1  .      « 


AdaUb 

9. 


1888i  to  draw  b»U»  foc;  the  <firm  of  which  be  ii0>  .me^^jr.  ^^/dis 
exifitojipbere  U.  fb /iKicessary  jEor  the  puqpK>^e^;afi(;i^iSfflt 
on  tbe  bueiteas  o£-it  tTt^ifig^omf9X\j*.x\F!ari»J''Briit 
^^^^^  "Now  undoubtedly.!  if.  thy^re  i$i  m  complete  ^piur^^Cff^I^ 
betvieon  twonov  Imore.  |^i«oos»  i^mii^m^\A9f^4^9ffk 
niiinicate' tot  ithftiptb^r«r  standing  in'tbe4'i^lati9a>pf,  o^gt 
ptoicii  {>firtiifpr^  rail  autboiJMesiDeca^^a^Kfor^^^cwrfyiv^j^^ 
ibe  pafftyM^rsbip^  and  ^aUi.fiuth^irit^a  i^iaaUy,<^x^rcim^ 
by  {lartnera  in  4he  ooura^  of  Uiat.deAlM?g.in.wlH(^.^ifB 

atai engaged.'' '  'theauUi^rUy  tQ,a^bl|lit  |p  ^F^IjSiB^mV 
oafltfiotbe  €olisider«d  6o  be.  «uoh  a.requi^U^  jbf  qi^fm 

log*  on  the  affaira  of  a  trading  partn^r^bi^  i^wi^uM  Vffl 
jrequireexpreasfroof  of  having  been  oonferredililll  j^ 
frbolefirm  ononeet moreimembeft.ofril^ii  .:*  ni\iiij(i 

'■■•'"''•     ■■■!■■     '.   ■     '■     >    '  ■     .  ..I".     •  ••  .«■«.  ■!  vi«>''   r    ojiii 

i  ^ttiand  JTtnnfrey  oontrs^«    This  leamedgudg^nljjrf 

^dieileading.c^knnsel  &>r  one  of  ^tbe  defendant^^rfrfl^tfMP 

he^theJudge^ahQuld  ask  the  ^nesaikfi/a«ibe^(^p99atif^ 

suggested*    [Parke  B*  The  mlei  waa*  gOMited>oiiflh0 

poinlv  on  ita  having  been,  slated  ikat  ti^  kBtneijt§^ 

thoiiight  he  had  no^oretion  to  n3oaU,the<iVHt|)!^f"9li^ 

:<iutithe  consent  oi  the  defendants' coanael^i  .4tndiJi^  wy 

ithene^e  aupposedrby  uaiUiat  tlie  di$cn9tio»  i^bdMP 

in  a  judge  lo  veealL-a^witni^si  or  «Qttbad.mtiit)9(m»fl9 

•ercised:  by  binii,.   fiutiff om»liie^{rep<Mrt  Uii«iist)b|i(lti|||i 

.^atlteiexepf^ed  his  diseieti9tk{i^ihofd  4lnt^i^/HGnJ^ 

Tbetjitdge  hmin  Qleariy[&)diAaiiC|tiQn,iiflM^4^<0WI!0ifei 

iby^reftising >ta  wcaUitbe  Jwitneaa^whenititheideiMdMMi 

.  dounael  objeoted;v>had  be  offered  liOtf^caU  biftilifiMP 

«^ntiwa8i given  40  <  tkm  •dc£6lii4anla:  penitj  il{M^^hifi 

'  been  «thenirise.  J  »  The  second  jpointi^wbatAkif 

vpartDSr  cani  fated  bis  oarpartnefa*by.«i|i!ArQl(a 

to  arbitration^  appears  an  ppen  qiieationv    Tl|n  foUlW 

ing  are  instances  in  which  a  partner  has  power  to  bpBi 

the  firm :  he  may  release  a  debt  after  it  iaf 'acieA  ttit  % 

the  firm,  and  may  stay  their  proceedings  in'  ine  acdoa 


L 
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Aetatygfvi^'k'fidtk^  >to«q«iil^  futmntie  payment  by  <       1838: 
^^MfM6»iiftt^&k  Mte  for  ffxpencei  under  tlie      ^T""""^ 
i'kdl^^M^6M;2;'0je8*B«  13.    So,  in  bankruptcy,  r. 

f'tHi^'hoe  4Mili  M^flal  for  fbe  fitini  tote  for  nssif^eies,  ^JdtlLnoibef 
a^Mf  ^^^^b^'lMHiknipt's  eertificate ;  he  may  receive  a 
dlieto'the  firm  and<  disdiarge  the  debtor.  He 
ilao  pay 'a  partnerBhipdebt ;  it  ia  difficult  tbere^ 
te^pelPieive  why  he  ^should  not  also  have*  power 
te^^tD^erbitnttion  'it  dann'on  the  firm;  [Lord 
.Mf^C.  S.  If'one  pattnel:<'>cbo8^  to  pay  a  debt 
*lidi  the  r^at  do  not  acknowledge  to  be  due,  lliey  amty, 
between  tbemselvea,  dispute  the  propriety  of  that 
^^^menfc  Ptirlu  B.  In  thi*  eaae  the  attempt  ia  to 
^mirden  the  firm  with  «  flresh  liability, 'viz.  the  entering^ 
^*^to  a  contract  to  submit  to  arbitration  and  abiding 
^^tiw wtMt'of  itr]  It  is  anonudoua  that  a  partner  who 
'^^UndM'flrm'by  contracting,  and  making  payments 
'adsounl  of  it^  riiould  not  be  cotnpetent  to  take  the 
of 'veferring  it  to  arbitration,  to  ascertain  the 
oflialnfity  of  the  firm  under  it.  The  policy  of 
^iielegttlMire  appears  from  the  laite  act  2  &  3  WUL  4. 
^•'  4e^  >  whkii  is  to  encourage;  arbitrations.  •  [Lord 
^tMgm  db  Bi  I  iurre  always  considered  policy  to  be 
^^"oMnUi  ratio  by  whictrjudges  should  be  guided  (a). 
^1  ihdeetl/ '  they '  should  *  lie  •  destitute  of  decisions  •  and 
.  itnUelplea  df  low  ^applicable  to  the  aufagect^  they  vmst 
^^  attempt; by  the  imperfeot  light  of  dMfir  own'reason, 
^dinodslir  oad  lay  down  ancb^nilea  as  they  may  think 
*^sefld  Ibi^  llie  puMiCi}  U^/^od  n  &zi^  was  (die  case  of  a 
filttieildiip '  IB'  m  porticaiar*  transaction;' and- net. of  a 
'lUhJud  pavtnership^  as  in  thiscise^  and  at  nisi  prius 
fti|hy  Jl  vested  liis  opinion  on  =  diat  distinction. 
^thlKjfijird  V.  GresBi(&)  appears  to  base  been' an  action 

(«)  Asd  4M  2  AMr  &  ^A>  105,  ft  teq,  . 

(^)  2  Mod.  228.    Ai  to  this  caie,  sec  2  Adol.  &  Ell.  197,  et  teq. 


and  Another. 
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18SS.       on  an  award  not  under  sealagaihsft  the  perMihwiM 

^^^^^^^      ^^^  signed  an  arbitration  bond  alone.  The  courtthtfi 

V.  said^  the  defendant  may  undertake  for  his  partner  (a) 

®^r^*hL   P^'^  Abinger  G.B.  The  court  held,  ndt  ;thtt*WM 

undertaking  of  one  to  refer  would  bind  hid  co*|bartnii 

but  Mnnelf  if  the  latter  refused.  '  Another  objeetiii 

existed  in  that  case^  that  one  partner  -  cannot  Irinc 

another  by  deed;  the  reason  beings  that  if vfae  codU 

it  would  extend  to  mortgages^  and  enable  him  tdgiwi 

farourite  creditor  a  real  lien  on  the  estate9  of  the.vtlib 

partners;  Harrison r,  Jackion{b),']        "^  ,»     •/.  ,.unl 

M   •/*!*»    fill 

Lord  Abinger  C.  B. — The  whole  argument  for  th 
plaintiff  rests  on  the  distinction  between- >  a  gi^ilen 
partnership  and  a  partnership  for  a  partiCidi^  t^anl 
action  only,  upon  which  Mr.  Justioe  JJaytejrifllvepaBto 
td  harte  acted  at  the  trial  of  Stettd  v*  SaiL  • '  ButamtliiD 
in  'that  case  tuvned  upon  <the  cit'oumstancef.  thatittli 
partnership  was  for  a  particular  transaction  only  ;'flaiL 
think  that  Stead  v.  Salt  is  in  point  to  show,  that  on 
partner  cannot  bind  another  by  agreeing  to  submit 
partnership  matter  to  arbitration  without  his  assent, 
do  not  hold  it  requisite  that  that  assent  should  b 
couched  in  any  particuTaf  Ibrihula  of  words,  or  that 
should  be  signed  by  the  partners ;  but  some  eyidenc 
must  be  given,  from  which  an  actual  authority  may  I 
presumed  to  have  been  conferred  by  him.  It  caim 
be  said  to  be  a  matter  of  necessity  arising  outpf  tl 
fj^liltion  in  which  they  stand  to  each  other  as  partHr 
tbat  any.one  of  them  should  submit  a  claim  of  th^.% 

(a)  But  they  added,  ''bad  haTiog  engaged  for  hini  and  pMnofiyiJl 
be  should  perform  the  award  on  his  part,  {notwithstanding  tkepattmrriut 
bound  so  to  do)  yet  if  he  refuse,  it  is  a  breach  of  the  defendant's       ^  * ' 

(a)  Per  Lord  Kenyan,  7  T.  R.  207. 


AOAMS 
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to  «rbkntioaki    Then  ixk  aucb.iauthority  can  'be  io-       1836. 

NflvQ* 

PiakB  Bb — iBm  enlirely  of  the-sanie opimon.    It  is     Bamkaet 

ftud  Another* 

dmtkat  the  mmbority  oC  oae  partner  to  bind.aiiother, 
bjr  tiibiiiittiBg.  a  {lartnerabip  matter  tp  arbitnajtioo^  does 
not  neoeuarily  arise  firom  their  rektion  as  partners. 
That  appears  from  Siead  v.  Salt.  Then  it  must  be 
pivffed  like  any  other  authority,  either  by  express  evi- 
deoee  of  deed  or  writing,  or  by  proof  of  circumstances 
from  which  the  inference  that  it  was  so  given  may  fkirly 
be  drawn. 

The  other  Barons  concurring  (a),  the  rule  was  about 
to  be  discharged ;  but  it  being  stated  that  the  plaintiffs 
voe  liken  by  aurprise  at  the  trial,  the  court,  by  ar- 
Angoneilt  between  the  counsel,  and  in  order  to  prevent 
tftoh  actioDy  made  the  rule  absolute  on  payment  of 


(«)  Curnejf  B.  was  gone  Xq  chambers. 


A 


In  re  Estate  and  'Effects  of  Barwick. 

Rule  calling  on  the  executor  of  Barwick  to  show  ^  rule  to  show 
cause  why'  he  should  not  deliver  to  the  commls-  cause  granted 

•.-  *.   ^  1      «    1  ,       on  42  Cr.  3.  c 

^U)iier8  of  stamps  an  account  on  oath  of  the  personalty  99.s.2.,calling 
of  the  deceased,  had  been  granted  under  4&  Geo.  3,  f*  ^^  execu- 

,  tor  to  account 

^.99.  s.  S.,  and  having  been  served  on  the  executor,  was  to  the  Com- 
missioners of 
SUmps  for  the  testator's  personalty.    That  rule  was  served  on  the  executor,  but 
'^^  tepeated  attempts  to  serve  him  with  the  rule  absolute,  the  service  could  not 
^  eflecied.    The  court,  on  a  very  strong  affidavit  of  the  facts,  granted  a  rule  nisi 
nf  an  attachment,  unless  cause  was  shown  in  eight  days,  directing  that  rule  to  be 
"•^  personally. 
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u 


IS6S. 


Id  re- 

Barwjck. 


/ 


'•<  > 


nadeafasolute.  t  Refpeated  atteiiipt3':to«erv6  ilK 
absolute  were  made  without  attccessi  and  Am^ 
applied  for  a  rule  nisi  for  aa  aMachment^  makiqg. 
dUsoIute -unless  cause  «taa  sliown  ia  eight  daya^^^t 
oo  iiaading;his  affidavita^  which  discloafd  a.¥G!cyii4 
case  oC  attempts  IO(8eri!«i  the  ezeoiitoi;i  who  air<] 
the-serrice,  the  court  granted  the, rale  aa.pcajed 
recciDg  it  to  be  aerved  persooaUy.    , 


■•' 


• '  • , 


I  ■<  ■  I  ■  >  mtm^^^t 


The  rector  of 
a  parish  situ- 
ate partly  in 
the  city  of 
jA>ndon,  and 
partly  in  the 


Beresford,  Clerk,  agaiJist  Newton,  AnderdWit, 

Others. 

A    BILL  had  been  filed  by  the  piaihtifiT  io  ol 

jiayment  of  certain  ancient  customary  pay'n 

claimed  to  })e  due  to  him  as  rector  of  the  parish  '6 

Andrew ^^  Holbom^  in  respect  of  certain  houses  lii 

countyof  Aiu/-  p^^j  ^f  ^h^  parfsli  which  is  situate  in  MiddleseJl 

aleseXf  filed  a*  *  i'*«»  'm  » 

bill  against  the  occupied  by  the  several  defendants.    The  bill  alle 

certafnTousM  ''^^^  P^'^  ^^  '^*®  profits  or  dues  which  the  recti 
situate  within  the  time  being  was,  and  by  custom  arid  usag6  "l 
part  of  the  pa-  time  immemorial  had  been,  entitled  to  receive  and^ 
rish,  for  pay-    arose  firom  ancient  customary  payments  made  by 

ment  by  them  .  ^_  ,  ,,      •  .■)..••• 

as  occupiers  or  tenants  or  occupiers  of  houses  within  the  paristi  in 
tenants  of  the  ^f  tithes ;  the  greater  portion  of  which  piaynieti^' 

said  houses  re<  ,*    •  ;  •  .  j.       •        *  *  /U 

spectively,  of   ing  sums  certain,  were  made  for  and  in  respect  bf  < 

certain  sums  i     '"  .  .  ..  ^i. 

which  they,  as    .  n;  .    ,.    .:  ,         ^ 

such  occupiers  or  tenants  of  the  said  houses  re^eciively,  were  t>y  afnciettt  cHiii 
usage,  time  out  cfroMybouiid-  ta  pay  to  such,  rector  in  liaa  of  <Uibes,^iif| 
The  time  when,  the,  9ite^  pccupiedby  the  houses  were  first  built  on  did  do 
tinctly  appear,  but  it  Was  proved  that  for  1tH>  y^rs  pa's^  thie  8ftecete?te?  ^i^M^ii 
these  particular 'hoases. hap  uoHbrnily  paid. to  tbf  rector  (>r  ih^  tippi^^  ^"8N'i9 
specified  and  invarial^le  sums  in  respect  of  each  house.  iPayments  of  tins' n 
were  not  general  tfirdughoutthe  Mkld/eser  part  of  'the  parisii,  ndr  Si^ie  tkfty<«li 
from  houses  on  now  sk^s.  The  ^ums  paid  by  each  respective,  house  were  c^iffi 
and  did  not  appear  to  bear  any  distinct  rate  or  proportion  to  me  i4iil4s  k 
particular  houses  inifr  $e.  Held,  that  the  proper  inference  from  these  facjts 
that  the  payments  claimed  had  been  made  from  time  immemorial,  and,  con»lqu« 
that  they  were  legally  recoverable ;  not  only  because  a  legal  origin  could,  itt'^W 
y  ways,  be  suggested  ibr  them,  but  also  with  reference  to  a  repeat^  aetvnM^^u 
e^itablishiag  similar  payments  under  circumstances  re^sembling  those  before  the  < 
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boi»e  by  the  tenant  or  oceupier  therdof,  and  all  which 
payneBts  were  due  to  the  reotOF  for  the  time  being, 
nd  were  called  and  in  lieu  of  tithes,  and  as  such  had 
beeb  from  time  to  time  received  by  his  predecessors.  It 
prooteded  to  aHege  that  the  defendants  were  inhabit* 
aits  of  th)B  parish,  -and  had  since  18:24  occupied 
certaiR  houses  within  that  part  of  the  parish  situated 
in  the  county  of  MiMlegex,  and  that  the  defendant,  as 
occupiers  or  tenants  of  the  said  houses  respectively, 
were  by  ancient  custom  or  usage  time  out  of  mind  bound 
to  pay  to  such  rector,  in  lieu  of  tithes,  the  following 
ains  annually  ;  to  wit^  the  defendant  Newton  the  sum 
of  18#.,  the  defendant  Anderdon,  1&.,  the  defendant 
&  IQf.  Scc^naming  each  defendant  and  the  sum  due,) 
and  which  payments  the  former  occupiers  or  tenants  of 
tb(  said  houses  respectively  had,  in  respect  of  such 
boaae^  immemorially  paid  to  the  rector  of  the  said 
firish  for  the  time  being,  and  that  the  defendants 
ooght^as  such  former  occupiers  or  tenants  did  or 
<night  to  have  done,  to  pay  such  sums  to  the  plaintifT. 
The  case  having  been  argued  at  the  Gray's  Inn  equity 
Qtti^gs  after  last  Trinity  term,  before  Alderson  B.  by 
Iktekr^  Seames,  and  James,  for  the  plaintiff,  and  by  Sir 
Chgrlfs  Wetherell,  Swanston^  O,  ^nderdon,  and  Younge^ 
bt  the  defendants,  the  learned  baron  took  time  to  con- 
sider bis  judgment,  and  afterwards,  in  last  Michaelmas 
tmn,  desired  that  previous  to  the  final  decree  being  pro- 
iNmnced  in  the  matter,  the  opinion  of  the  whole  court 
night  be  tafceii  on  certain  points^  which  he  stated  for 
their  judgment  in  the  &llpwing  manner(a): — ^The  plain- 
tiff Wat  adnutted  to  be  the  rector  of  the  whole  parish  of 
iLAttdstto^  Holbom,  which  is  partly  in  tlie  city  of  Zoa- 
^  and  pifiirtly  in  the  county  of  Middlesex.    The  de- 

(•)  The  learoed  Inron  staied  on  the  argument  before  the  full  court,  thait 

BQ(  ialflwl  that  this  tt^dUsneot  should  conclude  him  as  to  the  facts, 

Mteh  AoaM  Im  ia  guide  to  him  in  dealing  vrilh  the  evkieDce  afterwanU. 


1835. 

Bercspord 

V. 

Newton 
and  Others. 


BcitespoRD 

V. 
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1835.  ftndants  weve  admitted:  to  be  respectively  occupies ;  of 
certain  hotmes  situate  in  that  part  of  the  parish  wbieh 
is  within  the  county  of  Middlesex.  There  was  no 
Newton  distinct  e^idenice  showing  when  the  sites  bf  the  t»ar^ 
titular  iiouses  wfaieb  are  now  ocenpied  by  the '  ^Mend- 
antt  'Were  first  btiilt  upon.  As  far  back  Its  Uyisg 
memory  went,  and'  by  documentary  evidence  tsis  tax 
back  as  one  hundred  years  last  past  and  upwards^  ^ihe 
suecessiTe  occupiers  of  tlrese  particular  housea  hme 
uniformly  paid  to  the  rector  for  the  time  being  of  iUm 
parish,  certain  specified  and  invariable  sikos  in' respect 
of  each  house.  These  sums  were  not  paid  tat  Easiiar 
dues,  a  distinct  and  separate  account  for  blaster  dues 
having'  been  uniformly  kept  in  the  ancient  re<^r'a 
books^  which  were  produced  in  evidence.  The  muiis 
paid'  by  each  respective  house  were  diffierent,  and  did 
not 'appear  to  bear  any  distinct  rate  or  proporti6n  ^to 
ibe  values  of  the  particular  houses  inter  st^  It*  was 
proved  that  these  payments  were  by  no  means  gedesdl 
through  this  part  of  the  parish,  and  that  illd  Uoiims 
n^wly  erecteidt  t)n  new  sites  >ever  paid  any  thing  to^lAie 
rector.  The  amount  paid,  if  taken  with  -r^ferebMr^lo 
the  value  of  the  land  on  which  these  houses  stand, 
WouM  plainly  be  excessive,  if  taken  as  a  modus  fbr 
such  land  as  land  in  the  reign  of  Richard  the  First.^] 
>  The  first  question  for  the  opinion  of  the  eoult  ikss. 
Whether,  from  or  under  the  above  circumstanoes^'  the 
court  ought  to  infer  that  there  were  from  timeiauiie- 
morial  customary  pa3rment8  made  by  the  respeistive 
oecupiers  there  in  respect  of  these  particular « h  onaoot 
or  from  houses  built  on  the  same  sites*  existing  from 
iime  immemorial ;  and,  if  so,  whether  such  paynie^ts 
could  have  had  a  legal  origin,  and  can  still  be  enfiuroed 
by  the  plaintiff  as  rector  of  the  parish  ? 

The  second  question  is,  Whether,  in  case  such  pay- 
ments have  not  existed  from  time  immemorial,  but  aire 
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lodent  CQstodiary  payneots,  they  can  stiU .  be*  legally 
edbiced  by  the  plaintiff  at  rector  of  the  parish  i 


I  I 


Bakkt  ibr  the  vector.  Payments  o€  this  kind»)And 
eioaeding  theae  in  amounty  have  been/requently  claim- 
dl  m  Ltmdon  and  its  neighbourhoodt ;  and .  epforc^ed 
bj  repeated  decrees  of  this  court;  andif  so,  the 
pliiDtiff  is.  entitled  :  to '  jiwlgment.  Un^eville  v. 
Hodges(fi)t  was  the  case  of  a  claim  of  aa.  large  a  pay- 
■ent  as  any  now  claimed  i  vis.  ISs.  for  a  house  out  of 
the  city  of  Lfmdon.  The  jury  found  in  terms,  that 
thoe  w»  a  '^  modus"  of  IS^.  a*)sebr  payable  for-  the 
tidies  of  ^  house  situate  in  that  part  of  the  parish 
rf&  Bmkilpk  mtiioiU  Aldga^f  which  ..lay  in  Mid- 
dcKx^;  to  be  p4id  by  4s.  6d»  a.  quarter,  and  the 
eoatt  decreed  in  faYour  of  the  payment*  Again, 
wivUmfirevUie  v.  Topping  {;b)y  a  payment  of  5iO&  a- 
jftsri  was  claimed  for  tithes,  or  customiary  payments 
iftJiea  off.lhem^  for  Hooker'^.  Rentu^  which  is'a  placer ip 
iitHiddlesej^  part  o{ Si*  liotolpk's.  No  decree  appe«irs, 
bsta  "maduM^*  of  5/.  a  quarter  was  shortly  after- de- 
ciisdlo  be  paid  in  respect  of  the  same  H4X)ker's  Rents 
«  the  same  evidence;  Umfreviile  v.  Campionic).  In 
J^jtMH^on  y.  HatUT$leif  {d)  a  payment  of  20#.  a<year 
bliBttk>f  tithes  for  a  house  in  Ea$t  Smthfieldf  in^tbe 
Vidiletex  part  of  the  same  parish,  was  decreed  on 
<ridenoe  similar  to  the  present,  though  it  was  objected 
b  the  answer  that  no  tithes  were  due  of  common 
light.  In  Kynaston  v«  Hawley{e)  a  payment  of  S/.a- 
yor  claimed  for  a  new  house  similarly  situated^  was 

(■)  1  Wood's  Hthe  Decrees,  253  \  S.C.I  Eagle  &  Y.  553.  He  also 
M  VmfttvilU  r.  Vanderdifck,  rslatiog  to  St.  Batolph's  parish,  but  not  re- 
f>tift tB4W  decM  book,  Sth  April,  Eagter,  22  Cor.  3. 

W  3  Wood's  D.  12«  Q. ;  2  ^gle  &  Y.  184,  S.  C. 

(0  6  ir.  5f  M. ;  1  Wood*s  D.  329,  n.  j  1  Eagle  &  Y.  591. 

(4  3  Wood's  D.  9 ;  2  E.  &  Y.  183. 

W3Wlod,  155. 
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NEMrxoN 
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decreed  to  t>e  due  to  the  impropriator  of  that  parish, 
OS  payable  from  time  immemorial  in  lieu  of  tithe« 
of  the  land  on  which  the  brewhouse  was  built* 
[Lord  Ahinger  C.  B.  Does  any  thing  in  that  case 
show  the  date  of  its  erection  ?]  Nothing.  [Atderson 
B.  The  defence  was,  that  the  brewhouse  was  built  on 
lands  of  a  monastery  dbsolved  by  SI  H.  8.]  The 
above  cases  show  that  immemorial  payments  claimed 
in  lieu  of  tithes  for  houses,  and  of  larger  amount  tbaii 
the  present,  have  been  enforced  as  legal.  The  m- 
stahces  of  suits  of  this  nature  are  not  confined  to  SL 
Botolph\  but  they  occur  in  other  parishes  round  Zqi^ 
don,  viz.  St.  Mary  Magdalen^  Bermondsey^  as  well  as 
iSt.  Martin*S"le'Grand,  St.  Olave*8  Southward  {(i)^  and 
St.  DunstarCs.  It  appears  from  the  decree  book  that 
another  decree  was  made  respecting  jBermoTie&ey  parish 
on  13(h  Nov.  1657,  in  a  cause  of  Whittaker  v.  MatH* 
welt  and  Strong  (b),  by  which  the  first  named  ae- 
fendant  was  decreed  to  pay  26s.  a-year,  and  the  other 
defendant  20^.,  as  different  sums  by  way  of  cona(j|>6- 
sitions  in  lieu  of  tithes  of  their  respective  bousesi 
and  of  the  ground  whereon  they  were  built,  without 
regard  to  their  value.  The  answer  had  reliedf  on 
these  payments  being  voluntary,  and  not  in  lieu.^ 
tithes,  nor  had  the  payment  been  laid  as  immemohaL 

4  .11"' 

A  decree  in  Whitaker  v.  Lane,  Allen  and  otAeri^  is 
found  in  the  decree  book,  dated  5th  Mag  1659.  tjeir- 
tain  yearly  payments  were  there  enforced,  having  been 
claimed  by  usage  time  out  of  mind,  and  farnunqr 
years  together,  for  and  in  lieu  of  tithes.  Heatk  tp 
Sandford  and  another  (c),  was  a  claim  by  the  rector 
joi  the  same  parish  of  5«.  a-^year,  time  out  of  mind  p^id 
in  Heu  of  tithea  (ok  die  houses  respectively  ^ecnpicd 
by  the  defendants  in  Doekhead,  and  the' payment 

(a)  Hill  V.  HumbU ;  decree  14th  Julif  1763.  Not  leponod. 

(6)  Not repoiled.  (c)  1  Woods  D.  427.    30  June,  2  Ann.  1703. 
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ttt  decreed  without  regard  to  the  rent  or  value  of  the        1835. 
hoosea.    [Lord  Ahinger  C.  B.   The  doubt  is^  on  what      S^n^^«^ 
principle  those  decisions  were  founded.]     Either  on      *^»e^ford 
the  immemorial,  or  at  leastj  very  ancient  existence  of      Newtox 
the  pajpoents  decreed  for,  all  of  them  being  claimed 
to  he  ifi  lieu  of  tithes.    Dr.  Graunfs  case  (a)  is  one. 
There  is  another  cla^ss  of  cases  where  customary  pay- 
neDts  of  so  much  in  the  pound  on  every  S0«.  rent  of  a 
mansion,  shop,  &c«  occupied  by  a  parishioner  or  inha- 
lutantp  Jiave  been  supported  as  being  in  the  nature  of 
tubes,  viz.. a  modus  decimandi.     It  is  now  too  late  to 
declare  such  payments  illegal.      [Lord  Abinger  C.  B. 
Mjght  not  a  party  who  contemplated  the  improvement 
of  his  laqd  by  building  on  it,  agree  with  the  incumbent 
to  fix  on  the  rent  of  one  of  the  houses  about  to  be 
biult,  a  sum  to  be  paid  by  way  of  composition  for  the 
whole,  or  at  least  for  a  much  larger  portion  of  the  land 
tV)iit  to  be  built  on,  so  as  to  exonerate  the  rest  ?    That 
nay  deserve  attention  in  considering  the  question  of 
legal  origin.]     As   the  incumbent  would  have  been 
without  provision  in  parishes  where  houses  were  not 
titheable*  the   original  agreement  for  these  payments 
|Qay  have  liad  its  origin  in  that  circumstance,  or  in 
^  composition  for  personal  tithes  otherwise  payable. 
[^Iderson  B.  What  is  the  meaning  of  the  word  ''  cus- 
tom** in  the  cases  which  decide  that  tithes  are  not  pay- 
able for  houses,  except  by  custom  (i).     Custom  has  in 

(a)  11  Ca  15 ;  I  Eegle  &  Y.  223.  Amount,  2s.  in  the  pound  on  erery  20s . 

t«t;  botKetttflthiicue^  1  RoLAb.  M2;  Hobait'i  R.  10.  Le^ifuidy. 

Tyiihk.  M€UUr  «1|«  mefttionod  that  similar  payments  had  been  enforced  at 

Cntnkuryt  Ncnnek,  and  Winehelsea ;  and  that  in  a  late  suit  in  this  court, 

cUkuog  Ss.  in  the  poand  on  certain  houses  and  rents  of  land  at  Battle, 

IrI  LfiihMHt  had  directed  an  iasne  to  try  the  modus,  intimatiDg  that 

ikfe|Aiimiff  ktd  f^tM'f**^  his  -duai.    The  defendant  submitted  to  pay  in 

'■bn^aKh  party  pi^f^g  hia  ova  coati. 

m  See  last  note.    Also  Clarke  v.  Pgrowu,  Latch's  R.  10  ;  Anon,  Cro. 

C«.  596;  Bm.  Ab.  lit  Tytbes  (A) ;  2  Inst.  659,  6cc. 
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gtneral  been  consideiied  as  a- local  inatten,biit  aeuitlom 
to  pay  tithes  may  |>e  a  parochial  usage,  mr  a  ehuffge^an 
the  occupien  dfapattieular  house;  in  the  latter casefit 
is  a  pireBcriptiDn,  and  would  be  incorrectly' 'slated  aa^ 
<^U8tom(a)w  The  terkn- has  however  been>  ttBed^ici'the 
statute  of  tithes  a  8c  3  Ed.^.  c.  18.;  without  confining^it 
to  its  common  law  meaning  of  a  local  usage;  for  sectkih 
one  directs  that  tithes  are  to  be  paid  **  in  such  manner 
and  form  as  has  been  of  right  yielded  and  paid  witbia 
forty  years  next  befbre  the  making  of  this  act,  or  of  viglit 

• 

or  custom  ought  to  have  been  paid.]  That  act  doeanbt 
extend  to  the  inhabitants  of  the  cities  of  London  and 
Canterburt/f  and  the  suburbs  thereof,  or  to  any  odier 
town  or  place  that  has  used  to  pay  their  tithes  by 
their  houses  ;  section  43.  [Lord  Abinger  C  B.  That 
gt¥ea  you  a  dear  right  to  refer  this  payment  to  a^period 
antecedent  to  thab  time.}  As  the  frame  of  the  'pUash 
tiff's  biU  and  his  evidenee  bring  this  payment  wifbU 
the^decidonaiWhich  have  been  cited/ its  legality -^omi- 
not  noul  be  (^estioned.  -^  ■' '    .     '  • - 

■  ,  ■    I  .  . '       \    '•  i  ■■    :  '       ■,■■■■:     ■•  O  vv>    iV 

Sis  .Charles  Wetherell  for  the  •  ieimA^sAA,  Th^  ytL 
does  not  state  any  custom  of  payment  with  eeiMnty. 
It  does  not  claim  a  payment :for  a  hopse  and  attiliaaJbr 
tU^e  of  Iand>  but^  only  in  respect .  of  the  occn|Midon}Laf 
each  house*  It  is  not  alleged  that  a  large  sHony^whidi 
WiBA  originally  leyied  by  contribution  of  holdeinav  of  it 
district  of  land,  was  afterwards  subdivided  among  t^ 
occupiers  of  certain  bouses  built  upon  it ;  but  a  geiiend 
allegation  of  custom  for  occupiers  of  housea  to*  paiy 
these  sums  in-  lieu  of  tithes  is  stated.  Thea^  aa:  a 
general  custom  to  that  effect  must  be  proved  aa-  laid^  it 
will  not  be  sufficient  to  show  that  occupiers  of  parti- 


(a)  See  1  Inst.  113,  b. ;  4  Rep.  31,  b. ;  6  Id.  60  j  1  B.  &  AM.  357. 
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enkur  houses  paid  suikis  iti  lieu  of  tithes.  Thete  is  ae^ 
eordi^gl]F  BO  analogy  between  these  pajrments  and  those 
of  &•  &L  in  Che  pound  imposed  by  37  Hen;.  8.  c.  10. 
on  tke  rent  of  houses  in  London  ;  for  what  may*  be  a 
bisding  cuatom  in  that  city  as  lex  loci,  has  ix>  such 
e&ct  out  of  iti  The  pajrmehts  commonly  made  in 
iM&m  and  other -towns,  are  improperiy  called  tithes, 
bdng  of  a  diffisrent  kind  from  them,  as  well  as  from 
ptyments  made  under  a  common  law  custom,  as  by  pre- 
aeription  in  lieu  of  tithes  (a).  These  payments  in 
LmdoA  were  never  measured  by  land  occupied  ;  they 
oerer  represented  tithes,  or  were  made  in  respect  of 
asy  modus  or  composition  for  them  known  to  the  law, 
but  were  introduced  in  times  of  catholic  ascendancy  as 
ptyinents  for  ecclesiastical  duties  performed  on  Snndayi 
lad  holidays,  and  were  cut  down  to  &.  9(L  in  the 
|omid  on  the  yearly  rent  by  37  Hen>.  8.  c.  lS(i). 
PsjinentB  which  may  be  due  in  the  Londcm  part  of  this 
parish  cannot  afieot  that  portion  of  it  which  is  in  MiA- 
dIeseXf  by  reason  of  vicinage  only^  St.  Mariiif^ 
k-Grand,  though  locally  within  London^  yet,  not  be- 
ing part  of  it,  is  unaffected  by  the  decree  annexed  to 
37  JBfM.  8.  for  payment  of  tithes  in  London*  Cases  in 
iriiich  the  municipal  payment  has  been  in  fact  extended 
out  of  the  city,  should  be  looked  on  with  great- suspi- 
obn,  as  encroachments  originating  in  similitude  merely. 
Though  payment  in  lieu  of  tithe  may  possibly  be  claim- 
able for  a  house  onder  particular  circumstances,  this 
nodus  cannot  be  supported  upon  this  state  of  facts.  It 
need  not  be  contended  that  in  no  state  of  things  can 
tithe  be  claimed  for  a  house,  or,  more  correctly  speaking, 
for  apiece -of  land  covered  with  a  house ;  for,  in  support 
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(•)  See  c^ses.  Eagle  on  Tithes,  443. 

(i)  Macdougall  ▼.  Furrier,  2  Dow  &  Clark's  Rep.  Dom.  Proc. ;  S.  C. 
4  Bligh,  434 ;  also  Mr.  TyrwhitVs  Observations  on  that  case  annexed  to  his 
Beport  of  it,  printed  by  the  Common  Council  of  the  City  of  London  in  1833. 
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of  such  a  payrncnt^  a  composition  made  before  time 
of  memory  for  the  tithe  going  with  a  particular  house 
may  be  proved,  or  its  origin  legally  presumed.     So 
it  might  be  good  as  a  species  of  farm  modus,  where  a 
man  agrees  that  a  house  with  a  piece  of  land  attache^ 
shall  pay  a  certain  sum :  for  in  that  ca^e  the  tithe  is  in 
reality  paid  for  the  land^  Travis  v.  Oxton  (a)»     The 
payment  made  does  not  resemble  a  district  modus  or 
rate  contributed  to   by  the  inhabitants  of  a  certain 
ambit,  among  whom  it  is  divided,  but  is  insulated  for 
each  house  ;  it  is  not  computed  with  any  refereuce  to 
its  value,  or  to  its  proportion  to  the  value  of  other 
houses  in  the  parish  taken  together  or  separately^  nor 
does  it  go  to  make  up  any  sum  imposed  on  occupiers 
of  houses  in  the  district,  as  an  aliquot  part  of  that  sum. 
Again,  these  payments  are  by  no  means  general  through^ 
out  the  Middlesex  part  of  the  parish,  nor  do  bouses  oq 
new  sites  pay  them.    That  precludes  the  possibility  of 
tithe  due  from  a  given  area  of  the  parish  having  been 
divided  by  owners  of  subdivided  portions  into  the  spe- 
cific payments  claimed.    No  method  can  be  suggested 
by  which  the  original  division  tt>ok  place ;  nor  mn 
these  payments  analogous  to  personal  tithes,  for  houset 
are  not  capable  of  annual  renewal.    Again,  how  en 
personal  tithes,  arising  in  respect  of  personal  labour  of- 
successive  occupiers,  be  annexed  to  particular  hoasas!' 
If,  by  agreement  between  ordinary,  patron,  rector,  and 
house-owner,  they  might,  it  is  improbable  that  thsf 
would ;  for  the  latter  would  thus  fix  a  burden  on  hif 
property  which  might  either  never  become  due,  or  a 
feast  would  be  at  an  end  if  the  house  was  destrojfe 
by  fire,  want  of  repairs,  8ic.     Again,  this  paymeni  J 
charged,  not  as  a  rent-charge  on  the  premises,  u 
as  a  payment  to  be  made  by  the  occupier  of  the  pi 


(a)  Gwill.  1684. 1  Inst.  159,  a.  n.  (4.)  17th  ed.  3  Eagle  &  Y,  1M8 
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dcalar  house ;  so  that  if  a  house  was  destroyed  or 
cetsed  to  be  occupied^  the  payment  for  it  could  not 
be  recovered  by  any  other  occupier.  Then  as  a  modus 
(xt  substitQtion  for  tithe  it  is  iUegal  and  bad,  being 
Dooertain  aa  to  its  duration;  Bennett  v.  Read {0)9 
Grtikam^  ca8e(&).  Then  no  reasonable  origin  can 
be  presumed  from  such  a  payment,  if  the  titheable 
■atter  may  be  destroyed  by  the  act  of  the  occu- 
pier, without  power  by  the  rector  to  claim  any  thing 
ffl  that  event.  Here  no  titlieable  matter  exists  for 
which  these  payments  claimed  can  be  shown  to  have 
been  substituted  for  the  tithes ;  but  every  case  which 
bu  been  cited  shows,  that  without  proving  such  a 
tidieable  matter  to  have  existed,  no  custom  for  any 
nch  payment  can  be  presumed  to  have  been  reared  on 
it  Rankness  is  another  objection  to  these  payments. 
[AMentm  B.  Undoubtedly,  if  they  are  taken  to  be 
u  a  Hiodus  in  lieu  of  tithe  of  land  only.] 

Botdtr  10  reply.  Whether  the  plaintiff  calls  the 
pqriKntB  claimed  tithes,  oblations,  or  rates,  is  imma- 
terial, as  the  term,  "  tithes*'  has  been  adopted  in  these 
eaies  by  the  courts.  The  whole  course  of  the  decisions 
is  in  &vour  of  the  rector.  The  origin  of  the  payment 
io  Lomdon  and  the  adjoining  parts  of  Middle$ex  would 
10  all  probability  be  the  same,  viz.  a  substitution  for 
penonal  tithes.  Similar  payments  have  been  enforced 
Id  other  parts  of  the  kingdom. 

Lord  Abinger  C.  B. — The  first  question  to  be  de- 
rided is,  whether  or  not,  under  the  circumstances 
lUted,  there  is  ground  for  us  to  infer  that  by  custom 
exiidng  from  time  immemorial,  these  payments  were 
made  to  the  incumbent  of  St.  Andrew's,  Holbom,  by 
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(• )  1  Autniiher's  R.  322. 

V^)  Cio.  EluL  139,  and  3  Bura*»  Ecc.  Law  by  Tyruhitt,  4S5,  note. 
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I8S5.       the  respective  occupiers  of  the  houses  described  in  the 

A^*^^*^^      bill.     Upon  that  point  I  have  personally  no  doubt  thai 
Jdmresfokd 

9.  suflScient  ground  appears  to  justify  that  inference.  The 

nd^oS?^      evidence  shows  that  for  more  than  100  years  the  oecu* 

piers  of  these  houses  have  made  these  customaiy  pay* 

ments.     Now  though  it  would  be  a  question  for  a  jar] 

to  say  whether  an  usage  of  that  duration,  standing 

alone  without  explanation,  or  contradiction  by  otiiei 

facts,  was  or  was  not  immemorial,  I  cannot  presmnc 

that  they  would  do  otherwise  than  draw  the  true  in^ 

ference  from  that  state  of  evidence,  viz.  that  the  usagu 

was  imrnemorial.    As  to  the  second  question,  wbethei 

such  payments  could  have  had  a  legal  origin,  we  shooU 

be  doing  great  violence  to  the  many  decisions  wliicli 

have  estabUshed  payments  of  this  description  to  Im 

legal,  if  we  were  now  to  overturn  them  all  herause  wa 

cannot  with  certainty  point  out  a  legal  origin  for  thoA^ 

Surely  it  is  the  duty  of  courts  of  justice  zatber  to 

endeavour  to  find  out  groiuids  for  supporting  a  IfNy 

series  of  former  decisions,  than  to  try  to  discover  urn 

lights  in  order  to  overturn  thenu     I  should  say,  li|tf 

after  repeated  decisions  of  the  competent  tribunals  f 

a  particular  subject-matter  which  has  remained  miii 

peached  for  many  years,  and  as  such  have  afl^wl 

foundation  for  usage  resting  upon  them,  courts  of  j 

tice  can  hardly  be  called  on  to  suggest  any  legal  ari 

for  the  payments  which  have  been  so  often  uphaU 

their  decrees.    The  decisions  themselves  afford  a 

cient  grounds. for  our  judgment  (a) ;  however,  if  a 

upon  to  suggest  a  legal  origin  for  these  paymef 

think,  first,  that  we  may  resort  to  any  reasonaW 

tendment  in  support  of  them;  and  next,  that  tfaar 

several  ways  in  which  they  may  legally  have  origt 

(a)  See  Ambler,  10, 11.  Free,  in  Ch.  461.  Uargrave'i  GA.^]t 
Co.  Lit.  24  6. 
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First,  it  is  proTided  generaDy  by  37  Hen.  9.  c.  SO. 
Alt  all  tithes  should  be  paid  according  to  the  ecclesi- 
ndcal  laws  and  ordinances  of  the  church  of  England^ 
ind  after  the  laudable  usages  and  customs  of  the  parish 
or  place  where  the  party  dwelt.    Stat.  S  &  3  Edw.  6. 
t.M.  next  mtroduced  sereral  variations  and   useful 
■odifications  in  the  laws  of  tithes,  providing,  among 
others,  by  s.  7.,  *'  that  every  person  exercising  mer- 
chandises, bargaining  and  selling  clothing,  handicraft, 
or  other  art  or  (acuity,  being  such  kind  of  persons  and 
ii  nieb  places  as  heretofore  within  these  forty  years 
kre  aecustomabfy  used  to  pay  such  personal  tithes,  or 
of  ri^t  ought  to  pay,  (other  than  such  as  have  been 
itj  labonrera)  shsll  yearly,  at  or  before  the  feast  of 
Eiuter,  pay  for  his  personal  tithes,**  &c.    The  ex- 
fremm  '^have  accustdmably  been  used  to  pay'*  is 
qi|J!cabIe  to  all  cases  where  personal  tithes  had  been 
pnd.    The  1 1th  section  sanctions  the  payment  of  the 
cartomary  tithe  offish,  and  speaks  of  the  parish.     The 
Ifth  section  speaks  of  the  payment  by  the  inhabitants 
of  London  and   Canterbury^  and  the  suburbs  of  the 
ame :  ^  Provided  always,  and  be  it  enacted  by  the 
aadiority  aforesaid,  that  this  act,  or  any  thing  herein 
eoucained  &e.,  shall  not  extend  in  anywise  to  the  inha- 
bitsnts  of  the  dties  of  London  and  Canterbury,  and 
nhtttbs  of  same,  nor  to  any  other  town  or  place  that 
faith  used  to  pay  their  tithes  by  their  houses,  othervi'ise 
than  they  ought  or  should  have  done  before  the  making 
of  Ais  act.**    Now  suppose  that  before  the  making  of 
thit  act  iaa  agreement  had  been  made  in  fact,  whether 
etactly  gronnded  on  the  existing  law  or  not,  that  certain 
houses  in  the  suburbs  of  the  city  of  London,  viz.  in  the 
pmh  here  spoken  of,  St,  Andrew's,  Holbom,  should 
pay  certain  specific  sums  for  their  tithes,  and  that  all 
die  other  houses  in  that  suburb  and  part  of  the  parish 
should  be  discharged.    And  suppose  that  agreement 
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to  have  been  acted  upon  for  forty  yearsi  would  not  the 
effect  of  this  statute  be  to  confirm  the  payment  so  sti- 
pulated for  ?      Suppose,  first,  that  it  had   no  legal 
origin,  and  that  it  had  been  acted  on  for  40, 50,  or  100 
years-^suppose,  as  we  are  at  liberty  to  do,  that  the 
whole  of  this  parish  which  is  situate  out  of  the  city  of 
London  had  been  in  the  hands  of  one  or  two  persons, 
who,  while  there  were  only  a  few  houses  built,  had 
made  a  bargain  with  the  incumbent  or  proper  autho- 
rities for  the  time  being,  that  in  consideration  of  certain 
houses  then  existing  within  the  parish,  paying  certain 
specific  sums,  which  we  will  suppose  of  much  larger 
amount  than  they  would  be  liable  to  pay  upon  any 
footing  of  a  tithe  applicable  to  them  or  their  sites,  that 
then  any  new  inhabitants  who  might  come  to  reside  in 
new  houses  afterwards  to  be  built  as  the  population 
might  increase,  should  be  exempted  from  personal  titbet; 
(not  from  pra^ial  tithes  as  long  as  the  land  ahcftild  be 
cultivated).    Then  if  that  bargain  had  been  acted  upon 
for  40  years  the  result  would  be,  that  this  statute  would 
apply  to  it,  and  the  occupiers  of  those  newly-built  houses  ^ 
would  have  the  benefit  of  exemption  from  all  personillC 
tithes  within  that  district,  which  had  been  befbre^aecuS'   < 
tomed  to  pay  personal  tithes,  by  reason  of  the  owneraof^ 
the  houses  then  existing  having  submitted  to  a  nucWis 
larger  payment  than  those  houses  on  their  sites  wouI»^ 
otherwise  have  been  liable  to  pay  ?     I  think  we 
not  look  to  the  origin  of  the  transaction,  if,  in  point 
fact,  it  might  have  existed  40  years  before  the  passi 
of  the  statute  of  JEdw,  6.    If  it  had  existed  so  long,  t 
the  statute  has  the  effect  of  declaring  that  parties 
not  pay  personal  tithes  if  they  have  not  paid  them 
the  last  40  years  ;  but  if  they  have  been  accustomed 
pay  personal  tithes  they  shall  continue  to  do  ao. 
quite  agree  that  a  house,  qu&  house,  is  not  Uabla  to 
tithes  at  all ;  but  I  should  go  further.     I  can 
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got  A  ease  where  rach  a  composition  would  be  per- 
ftetly  good*    Suppose  an  owner  of  land,  paying  prsedial 
tkbes  for  it,  to  intend  to  cover  it  with  buildings,  in 
vhich  state  no  tithes  are  payable  for  it,  but  during  the 
progress  of  the  building,  the  part  not  covered  is  liable 
to  psy  tithes  for  such  matters  as  it  produces ;  is  there 
my  thing  unreasonable  in  the  owner  of  that  land  saying 
to  the  rector,  patron,  and  ordinary,  "I  am  now  going  to 
dedicste  ny  lands  to  purposes  which  in  the  event  will 
fiobahly  destroy  all  your  tithes ;  but  I  offer  to  enter 
iMothis  arrangement  with  you :  if  you  will  take  for  the 
int  eight  or  ten  houses  that  I  build,  one  fixed  and 
fedfic  payment,  according  to  the  different  annual 
Vilne  of  the  bouses,  and .  exonerate  the  remainder  of 
the  land  from  tithea  so  long  as  it  remains  unbuilt  on, 
thosepay^entB  shall  be  made  to  you  perpetually,  as  long 
as diose houses: are  occupied?'    Sir  Charles  Wether eU 
^  asked  with  great  ingenuity,  what  becomes  of  the 
sodaawhen  the  houses  have  ceased  to  be  occupied,  and 
^ime  is  the  consideration  for  it?     The  answer  is,  that 
^lieo  all  tlie  rest  of  the  land  is  built  on,  ex  hypothesi, 
Ae  incumbent  would  be  entitled  to  no  tithes  at  all  for 
i^and  thevefine  would  not  make  a  bad  bargain  in 
^i^g  the  chance  of  those  payments  from  the  existing 
^Ooaes  during  all  tbe  time  they  were  occupied  in  lieu 
^  all  the  tithes  claimed  for  their  sites,  and  as  a  per** 
P^taal.  payment  in  lieu  of  the  prsdial  tithes,  which, 
^koold  the  rest  of  the  land  be  subsequently  built  on, 
*^  could,  not  afterwards  claim*    If  the  bouses  were  all 
then  the  foundation  of  the  argument  is  gone ;  if 
land  goes  back  into  a  state  of  cultivation,  the  ori* 
ight  to  prs^ial  tithes  or  small  tithes  is  revived. 
long-  aa  the  land  is  covered  with  the  buildings,  so 
tiliat  the  incumbent  can  get  no  tithes  from  it,  he  has 
■■■ill  a  gDod:b|irgain.     I  suggest  that  is  the  origin  of  a 
cmitom,  that  as  long  as  certain  houses  were  occupied 
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noi  see  any  oojecuon  lo  11;  in  pome  01  law.     n 

firming  that  such  vas  the  fact,  I  auggetf; 

case  which  occurred  to  me  in  regard  to  tl 

^payment;  and  if  any  possible  case  can  be  migg 

court  is  bound  to  adopt  it,  in  ordor  to  muf 

ments  that  have  been  allowed  above  one  huadi 

and  sanctioned  by  so  many  decisions  of  couf 

tice,  especially  of  this  court.    I  remember'  1 

que^ion  before  Lord   Kenyan  respecting  tl 

of  a  usage  of  60  or  70  years,  and  his  lordqhl 

tically  said,  **  I  will  presume  an  act  of  parii 

sanction  the  usage  of  100  years  (a)."    Howav 

that  presumption  may  be,  it  shows  his  stro^ 

as  to  how  far  a  court  would  go  to  sanction  ai 

usage;  and  when  I  recollect  how  many  vaik 

of  property  roust  depend  on  usage,  and  consid 

this  instance  we  are  asked  to  disturb  a  asi 

existing  right  which  has  lasted  for  a  oentar 

it  is  not  too  much  to  resort  to  and  adopt  an] 

suggestion  for  the  purpose  of  supporting  li 

pears  to  me  that  I  have  suggested  in  this  j 

state  of  things  very  likely  to  have  occurreita 

the  usage;  others,  which  might  equally  saneft; 

have  in  fiict  occasioned  it.    I  think,  therefotfe 

presume  a  legal  origin  to  it.    Whether  these] 

are  called  a  composition  or  modus  for  tithes,  0 

other  name,  they  appear  to  be  ancient,  and  1 1 
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^liqr  have  been  made  from  time  inmiemoriai  for  iheie 
l^irrimhr  hooBes,  at  for  houses  preceding  them  on  the 
sites.    We  ooglit  therefore  to  sustain  thenu 


Parks  B. — I  am  entirely  of  the  tame  opinion.  The 
t  queation  which  b  proposed  £dr  our  consideration 
whether,  under  the  circumstances  stated  in  the  case, 
court  ought  to  infer  that  these  were  customary 
iymenta  made  by  the  respective  occupiers  of  houses 
respect  of  these  particuhur  houses  or  of  houses  built 
the  sane  site,  existing  firom  time  immemorial  These 
fajments  appear  to  have  been  made  as  &x  back  as 
liring  nmmory  goes,  and  the  documentary  evidence 
Aawn  the  houses  to  have  existed  for  a  period  of  100 
jtmu  Upon  these  frets,  I  think,  we  are  not  only  war- 
nsled  bnt  bound  to  infer  every  thing  requisite  to  give 
ikgal  origin  to  such  payments,  so  as  to  establish  these 
lighli^  mdesa  something  in  the  case  should  convince  us 
dttt  die  GtrcumstaBces  requisite  to  give  it  a  legal  origin 
id  not  oocor.  Further,  if  it  is  necessary  in  this  case 
to  infer  the  immemoriality  of  the  existence  of  the 
hnses,  and  of  the  payments  by  their  occupiers,  I  think 
ikis  the  doty  of  the  court  to  do  so ;  and  it  is  on  that 
faadatian  that  immemorial  exemptions  from,  as  well 
II  lights  to  payments,  are  supported  in  all  cases  which 
ce  tried  by  juries.  I  have,  therefore,  no  doubt  at  all 
ii  SBBwering  the  first  question. 

With  respect  to  the  second  part  of  it,  I  had  some 

bde  doubt,  in  the  progress  of  the  inquiry,  whether  we 

eoold  attribute  a  legal  origin  to  the  payment.    We 

QOtainlf  ate  bound  to  do  so  if  we  can,  for  many  deci- 

Ront  of  difierent  courts  have  been  cited,  in  which 

itcreci  have  been  made  enforcing  payments  of  this 

kind  against  the  inhabitants  of  particular  houses,  and 

not  g»tMHiing  through  a  particular  district.     Now  it 

^^ccurred  to  me  in  the  course  of  the  inquiry,  without 
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adverting  to  what  was  said  by  Lord  Abinfer^s  to  tbe 
construction  of  the  statutes  of  Hen.  8  and  £dw*^ 
that  a  reasonable  and  legal  origin  for  these  paymienta 
might  be  presumed  in  this  way: — Suppose  an  agreement 
to  have  been  made  before  the  time  of  legal  memory  be-^ 
tween  the  parson,  patron,  and  ordinary,  on  the  one  Aig, 
and  the  inhabitants  on  the  other,  (who  at  that  time  mem, 
bound  to  pay  personal  tithes,)  that  they  should  ever  aft^ 
be  exempt  from  the  payment  of  thenar  on  condition  tb^tc 
the  tenants  of  certain  then  existing  bouaea*  and  i^l 
subsequent  tenants  of  those  houses,  and  of  all  houaof^ 
erected  on  their  sites,  should  pay  a  certain  pecuniaigr. 
composition  in  respect  of  each  house, — that  would,  blntt. 
been  a  perfectly  good  modus*  I  was  not  aware  At  tb«ll 
time  that  it  was  contended  that  the  inhabitanta  Mil 
oocupiers  of  sites  of  houses,  not  being  at  that-  tuMi 
occupied  as  dwelling-houses,  were  exempt  frona  tli^ 
payment  of  this  legal  modus  or  prescriptive  payments 
but  if  they  were,  that  certainly  shows  that  my'ktyp$i» 
thesis  could  not  be  supported :  for,  in  orderlx>  austaiiii 
that  particular  modus,  it  would  be  necessary  to  ^sajgi^ 
to  the  incumbent  some  permanent  payment  in  lieu  ^ 
the  tithes  which  he  was  entitled  to  by  custom  froni  fiitt 
the  existing  inhabitants ;  but  it  would  nothave  beel»4fe 
permanent  payment  if  they  had  only  paid  during  the 
occupation.  There  is,  however,  another  suppoaltioft 
of  a  similar  kind,  which,  it  appears  to  me,  woaU  ha 
perfectly  good.  Suppose  that  there  was  immeinerialljr^ 
before  time  of  legal  memory,  a  composition  entetedi 
into  between  the  patron,  and  parson,  and  ordinary,  anfl 
the  inhabitants  of  certain  particular  houses,  that.  dM 
inhabitants  of  those  particular  houses  should  be  exenfili 
firom  the  payment  of  all  personal  tithes,  on  thdr  pajripgi 
80  much  per  house  in  lieu  of  those  peraonal  tilbe^fv*^ 
that  would  be  a  good  modus,  as  they  would  toitAf 
bound  to  pay  as  long  as  they  were  tenants*  of 
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'^OQm;  and  the  modus  would  be  a  satisfaction  of  the        18^^. 

PCfaonal  tithes.    Then,  why  may  we  not  make  such  a      ^--S^^^r 

'Opposition  in  the  present  case  ?    First,  it  is  objected    Beresfoad 

^bat  it  ought  to  be  shown  that  the  rest  of  the  inba-       N£wton 

Iritanta  had  paid  personal  tithes ;  that  is  answered,  by   """"^  ^^''- 

^^hag  that  the  obligation  of  the  inhabitants  originally 

cxistiDg  in  custom,  might  have  been  lost  by  desuetude; 

*nd  it  18  no  answer  to  it  to  say,  that  in  modern  times 

^he  ttU  of  the  inhabitants  do  not  pay  personal  tithes, 

<>r  ally  compoaition  for  tfiem.    But  another  answer  to 

^iMobjeetien' occurs  to*  me  as  arising  from  the  sta* 

tniea;  if  you  suppose  a  composition  to  be  made  for 

^nch'individttal  bouse  before  time  of  legal  memory,  and 

iK»eontiimeto  be'paid  flown  to  the  time  of  £]dw.  6.,  (at 

^rtiiebtlni^  the  inbabitiaiMto  at  large  were  in  the  habit  of 

payihg  per^nal  tithes,)  that  statute  would  Continue  the 

Mnemorlal composition  with  respect  to  these  house8,'but 

^ould  put  an  end  entirely  to  all  obligations  on  the  other 

Uhabitanta  of  the  city  of  London  and  its  suburbs  to  pay 

Personal  tithes ;  so  that  the  effect  of  that  statute  would 

^plain  the  reason  why,  in  modern  times,  no  personal 

ftlies  were  paid  for  such  a  district.     That  supposition 

appears  to  me  to  be  one  perfectly  consistent  with  law  ; 

*>4  I  am  not  to  say  whether  I  believe  any  such  agree^ 

'i^nt  was  made ;   it  is  enough  for  me  to  say,  I  can 

^Mign  a  legal  origin  for  that  practice  which  has  pre- 

^3ed  for  so  long  a  period,  and  which  is  established  in 

^^er  parishes  by  so  many  decrees.    For  these  reasons 

'^  appears  to>  me  that  the  answer  we  ought  to  give  to 

^*^W  question  of  the  learned  judge  should  be  in  tb6 

^flirawrtive,  and  that  we  can  assign  a  legal  origin  fo^ 

^^  paynicMa  which  are  the  subject  of  this  suit.    With 

^^Sard  to^'the  «eooiid  t^oestion,  whether,  in  case  suctl 

^^ym^rts  bafveinot  existed  from  time  immemorial,  but 

^>^  andent  enstomfeiry  payments,  they  can  still  be  law- 

^^■3]y  enforced,  I  appreliend  we  need  not  answer  it,  as 
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it  was  only  put  in  case  we  should  be  of  opinioii  t 
could  not  on  the  facts  infer  a  legal  origin  afid  uo 
morial  payment. 

Boll  AND  B. — I  am  entirely  of  the  same  opiili 
appears  to  me  to  be  the  duty  of  the  courts  com 
the  length  of  time  during  which  these  pa3rmen 
been  made,  to  entertain  any  suggestion  on  whi 
can  fairly  and  in  point  of  law  be  supported,  es] 
in  a  ease  of  this  sort,  where  at  least  two  decre 
been  made  under  precisely  similar  circumstances, 
ever  improbable  an  arrangement  might  be  whid) 
cover  payments  of  this  kind,  still  if  it  were  pot 
suppose  only  a  single  case  in  which  they  might 
have  originated,  we  are  of  course  boimd  to  fckJ 
Three  have  been  already  pointed  out.  It  is  'v 
to  mention  that  there  may  be  others  equally  an 
for  the  purpose.  On  these  grounds  I  am  of  '< 
that  a  legal  origin  may  be  presumed  for  this  pAjp 


Alderson  B.— *I  am  of  the  same  opinion, 'b 
reserve  my  reasons  till  I  am  caUed  on  for  my  n 
decree  in  the  cause. 


Doe  dem.  Richard  Eustace  against  Easle 

Copyhold         "p  JECTMENT  to  recover  possession  of  cert 
in  a  manor  pyhold  lands  and  tenements  holden  of  the 

where  by  cus- 
tom such  lands  descend  to  the  youngest  nephew  in  default  of  a  youngti 
brother  of  the  person  last  seised,  was  devised  by  E,  to  his  widow  for  life,  re 
to  his  nephew  A.  and  his  wife  for  their  lives,  remainder  to  their  daughter  i 
life,  and  after  the  death  of  all  the  above  persons,  to  ^*  revert  to  my  next  mats 
ever."  The  devisor  died  without  issue  :  Held,  that  these  words  meant  heirs 
the  body,  and  consequently  that  after  the  deaths  of  the  particular  temst^ 
version  descended  to  the  lessor  of  the  plaintiff,  who  was  the  devisor's  } 
nephew,  as  his  customary  heir,  and  did  not  pass  by  the  uUtmtte  Inrititib 
derendanty  who  was  heir  male  general,  being  the  son  of  the  devisor's  gml  ain 
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QtEaljag  in  de  /county  o£  Middluex,  by  the  agreement       1 884. 
of  ihe  parties,  and  by  the  order  of  a  learned  baron, 
purraant  to  3  &  4  WUl.  4f.  c.  i2.  s.  25.    The  following 
&ct8  were  stated  for  the  opinion  of  this  court.  Easlbt. 

Edward  Mutace^  lace  of  Great  EaUng^  in  the  nmnor 

<Uid  county  afinrttsaid,  being  seiaed  of  the  premises  in 

qijcatioa  in  &e,  ddy  surrendered,  the  same  to  the  use 

of  iua  will;  and  by  his  wiU  in  writing,  bearing  date  1st 

M£arek  .1807>  iivXj  executed  and  attested,  and  since 

liKored  in  the  pperogatave  court  of  Canterbury,  devised 

tlie  same  as  follows:  —rt^  I  devise  and  bequeath  my 

copyhold  dwelMng-houae,  together  with  the  outhouses, 

^aideaa  and  furniture,  situate  in  Oreat  Ealing  afore* 

and,  being  ihe  premises  in  question,  for  the  use  and 

lie  nc  fit  oimj  beloFed  wifie  Mary  Eustace,  during  her 

natncallifisy  and,  after  her  death,  I  devise  and  bequeadi 

tlaeaame  to  the  use  and  benefit  of  my  nephew  «/bA» 

-^Bytogif  and  bia  wife  Sarah  Eustace,  during  their  na^- 

taaial.  lives.    I  devise  and  bequeath  the  said  copyhold 

house,   togedier   with   the    outhouses,   gardens,   and 

iumiture,  after  the  death  of  the  above-named  Mary 

-Eustace, tiui  John  and  Sarah  Eustace,  for  the  use  and 

benefit  of  Sarah  Eustace,  daughter  of  the  said  John 

^xid  Sarah  Eustace,  during  her  natural  life,  and  after 

^l^e  death  of  the  above-named  Mary  Eustace,  John  and 

^wah  Eustace,  and  Sarah  Eustace  their  daughter,  to 

'"^vert  to  my  next  male  heirs  for  ever* 

The  said  EdwardEustace,  in  the  month  of  May  1808, 

^^iied  seiKd  of  the  premises  in  question,  without  issue, 

^'^id  without  having  revoked  or  altered  his  said  wiR. 

^C^  said  Edward  Eustace  the  testator  had  two  bro- 

,  the  elder  of  whom  died  in  the  testator's  lifetime ; 

other,  named  Robert,  survived  the  testator,  and 

ied  intestate  in  1813,  leaving  issue  five  sons  him  sur- 

,  in  order  of  birth  as  follows : — Robert,  who  died 

^^Hthout  tisue;  John^  who  with  his  wife  Sarah  and  his 
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18S5.       daughter  Sarah,  were  tenants  for  life,  named  iq  the 
testator's  will ;  Joseph,  who  died  without  issue;  ^£2^ 
•  ward,  now  living,  and  Richard,  the  lessor  of  the  plain- 

Easlet.  tiff,  Mary  Eustace,  the  first  tenant  for  life;  survived 
her  husband,  the  testator,  and  on  the  %th  November 
1808  was  duly  admitted  to  hold  the  premises  in  ques- 
tion  dutingftyer'nftCUi^l  liftriimntimnder  as  specified  in 
the  milL  j^^Mmry  EiisUxce  died  in iNovember  1814^  John 
JEkistaceand  Sarah  his  wife,  the  second  and  third  te- 
nants for  life,  were  duly  admitted  on  March  S7,  1816| 
to  hold  the  same  for  their  natural  lives,  remainden 
over  as  above;  John  Eustace  died  Jidy  18S3;  SanBk 
died  June  1833 ;  whereupon  Sarah,  daughter  of  die 
said  John  and  Sarah  Eustace;  the  last  tenant  for  life 
named  in  the  will,  and  who  had  married  a  person  named 
Easley,  entered,  and  died  13th  August  1833,  leaving. »? 
sue  a  son,  Abraham  Easley,  the  defendant  in  this  suiti! 
The  custom  of  the  manor  of  Ealing  is,  thatthe  copf* 
hold  lands  and  tenements  descend  to 'the  youngest  son; 
and  if  no  son,  to  the  youngest  brother;  and  if  no  bto- 
ther,  to  the  youngest  nephew  of  the  tenant  last  lawAdlf 
seised  of  the  fee,  whether  in  possession^  reversion,  or 
remainder. 

The  question  for  the  opinion  of  the  ooactwasj 
ther,  under  the  circumstances  above  stated^  tbeiei 
of  the  plaintiff  was  entitled  to  the  copyhold  landsr 
tenements  in  question ;  asd  if  tb^  ooartisAioold 
opinion  that  the  lessor  of  the  plaintiff  was  so  entickdjA 
then  a  judgment  was  to  be  entered  for  the  plaintiff  btma 
relict&  verificatione  and  confession  ;  (a)  but  if  the  cottfr«j 
should  be  of  a  contrary  opinion,  then  a  nolle  proseqtar] 
to  be  entered  for  the  plaintiff  immediately  after  tliMMl 
decision  of  the  case,  or  otherwise  as  the  court  shoukJj 
think  fit,  it  being  agreed,  in  pursuance  of  the  sai»£j 

(a)  S«e  Tidd,  9  e(L  559. 
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<Aiti^  that  aD  the  proceedings  herein  should  be  piip-       ISSfiu 

^Omt  to  the  directions  and  decision  of  the  said  court.  ^^^^ 
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M.  DawsM  for  the  lessor  of  the  plaintiff,   was      ^^*^^^' 
^topped  by  the  court. 

Hodgtan  for  the  defimdant.    The  defendant  ia  the 

feeatator'a  general  aad  next  male  heir,  designated  by 

^lac  words  of  ultimate  devise;  whereas  the  lessor  of  the 

plaintiff  is  only  his  customary  heir.  The  estate  is  given 

fret  for  three  lives, .  with  ^remainder .  to  the  devisor's 

at  geturaiimr^  if  a  male.  -  If  the  words  of  die  will 

*^  vexS  mala  heii""  are  held  to  amount  to  no  more  than 

**  mexi'hmtf*^  so  aa-  to  let  in  the  heir  by  customary  de- 

^CBDt^iaad  win  malDO  a  vested  instead  of  a  contingciit 

all  the  words  following  revert  will,  in  effect, 

stnidk  out  of  the  will ;  whereas,  if  those  words  are 

^oostroed  as  a  contmgent  remainder,  the  party  to  take 

'^ivist  be  very  heir,  as  well  as  heir  male*    \^Parie  B. 

^1^  lessor  of  the  plaintiff^  is  so,  if  the  tenure  of  the 

^^Igect-matter  is  considered.]     If  the  estate  devised  is 

^«ld  to  be  an  estate  in  remainder  taken  by  purchase, 

^t)en  that  custom  being  superseded  by  the  devise,  the 

IVuty  taking  must  be  the  defendant  as  common  law  heir, 

not'  the  customary  heir  {a).     [Lord  Abinger  C.  B. 

that  when  Sarahs  the  great  niece  of  the  tes- 

,  died,  the  next  heir  general  had  been  a  female  ?] 

remainder  would  have  failed,  and  the  estate  would 

.ve  descended  to  the  lessor  of  the  plaintiff*,  for  no  one 

oold  have  existed  answering  the  description  in  the 

^^rilL    By  the  general  rule  grounded  on  Cb.  JdL  24  b. 

164  a,  BO-<p0asonHcAnLls|ke  by^^itobase  as  heir 


(•)  BrooU's  Ahr.  tit  Deteent,  59 ;  RoberU  y.  DiiweU,  1  Atk.  607  ;  2  Ves. 
,&C.;  llobioson  on  Gtvelkiad,  1 17  ;  Hargrave's  Co.  Lit  cote  4  to 
<^{^\  and  note  145  to  24  b. ;  Stmrkey  ▼.  Starkey,  Eich.  Trin.  19  Geo.  2. 
*  Abr.  tit  Urn  mnd  Tnutt  (H),  5  Vol.  179.    Edit.  1807. 
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1885*       male,  unless  be  h  beir  genera],  or  complete  right  heir 
at  law,  as  well  as  heir  male.    Lord  Cowper,  it  is  true, 
departed  from  that  rule  in  Brown  v.  J3(xrkham{a). 
Lord  Hardwicke^  before  whom  that  case  came  by  bill 
of  review  (i),  affirmed  Lord  Cowper*s  decision,  bat  otAf 
on  the  ground  of  the  devisor's  intention,  treating  it 
as  forming  an  exception  to  the  general  role,  which,  * 
while  he  dsapproved  (c),  he  at  the  same  time  appear- 
ed to  recognize.    Lord  Cowper's  rule  has  been  only  ap*' 
plied  to  cases  of  devise  to  the  general  heirs  of  the  bcdy; 
the  case  of  Wills  et  nx.  v.  Palmer  (d)  is  an  instance  of 
that  class.    But  the  rule  deduced  froan  Co.  Lit.  ttfh* 
plies  here,  forming,  as  it  does,  part  of  a  much  «ioM' 
leading  principle,  that  the  henr-at-law  is  not  to  be  dh* 
inherited  by  implication,  or  by  any  thing  short  of  ez^ 
press  words ;  on  which  account  the  person  claiming  as 
pmrchaser  against  him  ought  fully  to  answer  the  de- 
scription in  the  will :  **  heir  male"  may  not  do  Mfw    b' 
O^Keeffe  v.  Jtmes  (e),  after  several  limitations  to  tiw' 
devisor's  sons  for  life,  and-  their  first  atid  other  aons-te 
tail  male,  the  ukimate  devise  was,  in  defimlt  «f  toefr*  - 
issue,  then  to  the  devisor^s  next  heir-at4aw«    Sir  lfV»' 
liam  Chant  held  this  a  common  limitation  to  lib  ^mMI'   « 
right  heirs,  when  he  bad  made  as  many  Kmitatieuitf'* ; 
he  thought  proper,  and  not  a  contingent  remainder  tiv  %i 
the  person  who  should  happen  to  be  his  heir-at-law, 

the  time  of  fiEnlure  of  issue  male  of  his  sons.   Thsrt 

.a  J 

(a)  Free,  in  Chancery,  442  and  461. 

(6)  Ambler,  8,  nomine  Kewcomen  v.  BtthUhem  Hogpiud ;  5.  C.  Htf]gnfe%*« 
Co.  Lit.  24  b.  note  145. 

(c)  Ambler,  10. 

(d)  5  Burr.  2617  \  and  see  £t»fii  d.  Bwrtenikvm  ▼.  WiUm,  Scaoc  Hraai 
grave*8  note  (4)  to  Co.  Lit.  164  a;  Appendix  to  Feanie*!  ContiiigeBl  iU^iJ 
mainders.  No.  X.  where  a  daughter,  though  not  very  heir,  her 
the  ion  of  her  brother  being  aH?e,  took  by  purchase  under  a 
deed  to  the  heirt female  of  the  body  of  her  father. 

(e)  13  Ves.  413;  and  lee  id.  484. 


Taeke  B. — The  effect  of  the  testator  having  left  no 

<'«;2Jw.&W.  1)  2B.&Ald.625,  5.C. 

<*)  Sm  ym  Loid  Htardwiekg,  Amblar,  12 ;  Loid  Omitoon's  case,  3  Salk. 
*,  &  C.  11  Mod«  189,  Mich.  7  Ann,  cited  by  Lord  MaccUsfield,  in  Daum 
^.    :Krrot,  2  P.  Wnt.  1.    See  DowMf.  Ferrers  in  K.B.  8  Vin.Ab.  317; 
^^*^«n.ftee.  689. 

<<)  See  Lofd  Lyadkurtt't  jodgment  in  Dot  d.  Mesrrteft  t.  Meyrkk,  mite, 
^«*.IV.921,922. 
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need  not  be  difputed.    In  Ckabnandeley  ▼.  Clinton  (a)       18S5. 
^ley  J.  was  of  opinion,  that  the  intent  of  the  settlor 
<^9Si  estate  should  be  considered,  in  order  to  arrire  at 
^  meaning  of  his  settlement    Now  this  devisor  conld 
'terer  li«re  meant  that  the  next  male  heirs  of  his  body 
dioold  succeed,  fat  the  life  estates  are  given  to  his 
^ift,  to  a  nephew  and  niece*  and  to  their  daughter, 
who  are  neither  the  heirs  of  the  body  nor  the  customary 
heizs.    Heirs  male  do  not  necessarily  mean  heirs  of  the 
body,  and  it  cannot  be  presumed  that  this  devisor  in- 
tended to  exclude  from  succession  the  son  of  that 
daughter  to  whom  he  bad  given  a  life  estate,  being  his 
heir  general  and  his  heir  male,  by  leaving  the  fee  to 
descend  to  the  customary  heir,  who  was  not  an  heir  of 
lu^body. 

Lord  Ajbinoer  C.  B.— The  construction  hitherto 

Put  upon  the  words  **  next  male  heirs,"  has  been  ^' heirs 

ot  the  body*^  (b) ;  and  I  think  it  would  be  a  dan- 

tbing  to  disturb  the  interpretation  which  they 

'^Te  received  for  more  than  the  last  hundred  years. 

-I^liere  isre  technical  words  possessing  a  well  ascertained 

acknowledged  meaning*    It  is  safer  to  act  on  them 

\jOfi  UKj  iipeculation  as  to  the  supposed  intention  of 

^K^fe^deviaorp  which  does  not  appear  expressed  in  terms 

^^.  any  part  of  his  wilL    Nothing  shows  us  that  he 

•^^t^fndnd  tbe  words  in  question  to  be  taken  in  any 

snt  sense  from  their  legal  import  (c).     If  he  had 

intention,  he  has  not  disclosed  it  in  apt  words. 
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1885.       bcirt  of  his  body  i«r,  that  this  property  must  descend 

""^^^"^^      accwding  to  th*  (jtiitotn.    The  expression  "  heits  male" 

.,^j?        is  how generilly  held  to  be  "  heirs  of  the*  body."     Mr. 

Eascey.      H&igf^n'i  only  aff gttttjcnt  in  support  of  a  diflferent  ^n^ 

.    >  •':;  stt^tioti'Trom'  (hat  which'  these  words  domtnohly  ineH 

cieivey  its^s '  on  the :  alleged  improbability  tif  tfaie '  "d^vi^ 

soKa-  jpreferrfng*  his  nef^ews  to  bis  own  after^b^dtten 

cbikhti¥$ 'but  aft  that  depends  «>n  the  disposition  bf  hSs 

nMM/ahd  bi^Iyei^ists  in  conjecture!,  it  cannot'feiuthafnie 

us%  depart'fhoni'the  ordinary  rules  of  C6iistyucti6il^.   ' 

J  "^B^ytyL A'MD'and  AxMrbok  Bb;  ebncun^d.'  •  ^  ^ '    '  *  • '    '  '  • 
qij  i;  ./i-  .'f     ::  ji,;  Judgment  foi;:le^spT.of  plaintiff*.  ., 

I     il*  »il     iii  A     '  ■     i-  '      ;  .:      '  ■;  :   ■  i    ••■       i.    •'     "j  ,1   J     .III     •' 

-illi  //      .^.»i.'ij;rj  '1'!.;)     w; '   ■!'»    •    .  ••        ...'ft    '::',i;'..tt   :)ii  :*&». 
JMIi.  .vJ'iltj'i'i.  »!«:    •     /,■   -rM.;.,!  jl '.;■  f       ,j.i     .-M.../    <iiii   J.M     J 

Price  and  Others  against  DApr^  ^^f-h  ^A  P^fl^'7%.^ 

Ifa  first  writ  rpHE  defendant  Hope  was  first  arrested  on  22d£ 
nui?and 'the  *''  ^^/llfe/^^;  'in*  hkvlAg  'giVfefi'  thfe'  Sheriffs  «f  ^iJ<AiiU», 
costs  are  taxed  aW^^rtAMWi^'fd  pfbciL  A'b'ai!ibtod,  t*W  dMhttUdlfl 

and  paid,  it  is  n  /  o        i  ^  «»     _ 

not  necessary    Hft  'M:torn^"HkV]t^g  'dlSC(y^6lW  «n  it-l^larityitfitU^V 

liffsM''""  isitf^^^tHy'c«iMis;^^  notice  dtitto'^^\llm^i 
give  theshe.  sk»iWiey^.  '''Oh  il^'%9A  a  ¥u1e  Mttf  d{8l66Min(tt(6'  dtl'l^^ 
su^hdis^n^  ni^tWitim^^kn^tii\^  th^  defUidUtttllUlll^i^tf^ 
tinuance, or     wte^'*kli  -'AWpoirtttiietttl^  tc^'^ttht^tHe'  co«ttf  thfertjbf  Wa 

serve  the  rule     ^  i.    .-     ;;.  i*     ^  ,     .  -,„  .    ,  -         ,        ..-— ^ 

on  him  before  S^rVUty^m  24th;  "Tile  tokis  W^fef' Mded' tod'ipaiflEH 
arresting  the     i^^  ^|^g  plaintiffs  gave  no  notice  of  the  di«;oiiitinii«titt^l 

defendant  on  r  & 


a 


fresh  writ;     to  the  sheriffs.     On  the  same  day  they  issued  a  fres^^ 
refosid  toTs-  captas',  aiiV!  arrekeci  the  "derendant  Bope  agafefbt^'tte^ 

charge  a  de- 
fendant from  such  seconl^urfcist^ onf  .t1>f  ground  that  the  discontinuance  of  the  firv-A 
action  was  incomplete  on  account  of  that  omission.     But  they  would  hare  rdii 
against  any  actual  dliinsig^,  s|islained  by  tbe  defeodaot 
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same  debt  by  order  of  a  baron,  under  Reg.  Gen.  HiL       18S5* 
iWULii.  No.  7.     On  the  26th  the  sheriffs  were  called       v^v^ 
on  for  a  return  of  the  actions  for  which  the  defendant     anroihers 
Bupe  was  detained,  and  returned,  by  their  secondaries,  v. 

that  be  waa  detained  in  their  custody  at  the  suit  of  the    ^nd  Others. 
plaiQd&  under  both  writs,  and  required  bail  for  the 
vhole  amount  for  which  both  arrests  were  made.  How- 
ewr,  the  notice  of  discontinuing  the  first  action  being 
hoaght  in  just  after,  they  only  required  bail  on  the 
^^eond  writ,  and  took  a  bail-bond  accordingly.    On 
tbeir  parts  ChanneU  moved  for  a  rule  to  show  cause 
vlif  the  defendant  should  not  be  discharged  out  of 
oittocly,  and  the  bail-bond,  as  well  as  the  undertaking 
^ pot  in  bail  in  the  first  action,  should  not  be  given  up. 
^  be  cancelled,  on  the  ground  that  there  had  been  a 
doable  arrest,  owing  to  the  plaintiffs  not  having  given 
tice  to  the  sheriff  of  the  discontinuance,  in  which 
he  would  have  given  up  the  undertaking.    With- 
al this  notice  the  discontinuance  was  incomplete,  and 
^^  defendant  was  constructively  in  custody  on  the  first 
^   weD  aa  the  second  writ. 

Parke  B. — ^The  officers  certify  to  us  that  an  action 
^y  be  properly  and  completely  discontinued  without 
^Tiog  the  aheriff  notice  of  the  discontinuance.  All  we 
^sold  hav^e  done  would  have  been  to  relieve  the  defend- 
•^it  from  any  inconvenience  which  might  have  resulted 
ibe  constructive  and  supposed  continuance  of  the 
writ  \  but  no  such  damage  appears.  The  defend- 
nait  was  not  prevented  from  putting  in  bail  on  the 
second  arrest. 

BouAND^  Aldebson  and  Gurney  Bs.  concurred. 

Rule  refused  (a). 

(')  ^  Stra.  1209  ;  Btrnes,  399 ;  7  B.  Moore,  812  ;  3  M.  &  S.  153. 
^«..  V,  H  H 


468  CASES  IN  HILARY  TERM 

1885. 
v^s^^  Crease  against  Barbett. 

If  a  clerk  /^ASE.     First  count,  in  trover  for  tin  and  tin-OTe. 
charging  him-  Second  count :  that  before  and  at  the  time  of  l!he 

self,  it  IS  evi-  making  of  the  indenture  thereinafter  mentioned,  his 

dence  against  ,  i-r^         it  i4  •i 

third  persons  late  majesty  king  George  the  Fourth,  then  his  royal 

after  his  death,  highness  George  Augustus  Frederick,  was  dukeof  C(7r»- 

even  though  it      ^^  .7         ^  » 

appears  very  wall,  and  as  such  was  seised  in  fee,  in  right  of  his  dake- 

fe^had  no  per-  ^^^9  ^^  ^^^  '"  ^^^  manner  of  tin,  in,  under/  and  bfe- 

sonal  know-  longing  to  tlie  manor  of  Tewington,  in  ^the  county  oif 

facts  alleged  Cornwall,  the  said  manor  being  one   of  the  ahdent 

in  the  entry,  duchy  assessional  manors  :  that  within  that  manor  thcrfe 

but  derived  it  .         "^       .         .  . 

from  others.  IS  an  ancient  immemorial  custom,  viz. ''  that  any  tinner 

An  answer  ^      bound  any  wastrel  lands  within  the  said  nianbr* 

purporting  to  •'  ^  ^ 

be  made  in  that  hath   been  anciently   bounded   and  assured 

colven^tfon-^  wastrel,  by  delivering  of  toll-tin  to  the  lord  of  the  80? 


I  I 


convention- 

ary(a)te-        before  that  the  hedges  were  made  upon  it,  and'alA^' 
manor  in  Corn-  ^uch  and  SO  much  of  the  princes *s  several  and  irtcl 
wall  to  m-        customary  land  within  the  said  manor  as  halh 

terrogatories  "^ 

by  the  lord's 

agents  which  had  been  lost,  and  stating  his  rights  as  lord,  t,g,  to  the  tenth 

tin  for  toll, are  admissible  in  proof  of  a  custom  as  evidence  of  reputation  even  againsi 

the  free  tenants  of  the  manor ;  but  not  if  they  state  facts  only,  as  **  that  the  « 

of  the  manor  belonc  to  the  tenants  of  the  said  manor,  who  have  always 

the  same  under  the  yearly  rent  of  3Ss.  4^." 

Reputation  is  admissible  in  evidence,  though  unconfirmed  by  proof  of 
spondint;  facts.  ...      ^  .. 

'A'hen  a  judge  at  nisi  prius  offers  to  receive  such  of  a  certain  set  of  documentk 
are  evidence  of  reputation,  having  rejected  others  that  stated  particular  fwtt 
anew  trial  will  not  be  granted,  if  one  of  the  latter  kind  is  afterwards  put  in,  a|Kl  f 
attention  be  not  called  to  its  contents  by  objection  made.  :,..--        ..  ,, 

The  declarations  of  a  lord  of  a  manor  as  to  the  boundaries  of  the  maBOr,  Mi  4^^    ^^^ 
dence  after  his  death,  but  not  as  to  the  extent  of  his  rights  over  the  wastes. 

A  lease  for  years,  of  tin-mines  and  toll-tin,  determinable  on  lives,  was 
1797,  and  was  surrendered  in  1810.    Another  was  then  granted  on  payipg  a 
part  of  which  was  paid  for  the  surrender  of  the  former  lease.     In  1798  theler* 
executed  a  lease  of  the  surface :  Held,  that  a  recital  in  that  lease  Was  admissiblJ 
evidence  against  the  lessee  of  the  mines  and  toll  in  1810;  for  he  cannot  claim  Kqt      "^fifff 
title  prior  to  that  date. 

Where  evidence  is  rejected  improperly,  a  new  trial  will  be  granted,  uolesi'  Hi$ 

quite  clear  that  had  the  rejected  evidence  been  admitted,  a  verdict,  founded  upoi^^=poii 
as  well  lis  on  the  rest  of  the  proofs  on  the  same  side,  would  have  been  cieony      "  mi 
manifestly  against  the  weight  of  evidence,  and  certainly  set  aside  on  motion 
improper  verdict. 

(a)  Viz.  tenants  renewing  their  holdings  every  seven  years.    See  8  B.  &  Cr.  76S» 


J 


nr  TBS  EitTH  Ybab  of  WILLIAM  IV.  459 

^(^otly  bounded  with  tarfs,  according  to  the  ancient        1835. 

^om  and  usage  within  the  said  manor,  or  by  the  said       ^-^-^ 

^^<Ui^,  making  oi;t  by  bounds  a  certain  part  of  such      ^"^^^^ 

^^Od  wilJ^Q  pr  under  which  he  was  desirous  of  working     Barrett, 

'or  t^ij;  .i^i4.tbal  after  such  marking  out,  the  said 

'^qpr  forthwith  gave  due  notice  thereof  at  the  proper 

*tep9^iy  QOiirt ,  for  the  said  manor ;  and  that  if,  after 

4f|ft  iprp^IiKnattOD  thereof  at  the  said  court,  the  owner 

tfit^,jHiid,ftju;iini|ses  within  the  said  manor  did  not  work 

£nr.tji|i.,witl)in  or  under  the  said  land  so  marked  out  by 

bo.oll4^.j^^th^re^poQ  became  and  was  lawful  for  the 

Aa|^ ;  tiffp/sf  to  F  work  for  tin  within  or  under  the  said 

^H^^ff^^f^^fmgmg  and  rendering  therefore  to  the  owner 

of  tffp  f««jid  mineijj  a,  certain  dish  or  part,  to  wit,  one- 

tetit^.4f^,  or,  part  pf  the  tip  that  might  from  time  to 

ti^e:]^  ifpfjked,  rai^ed^  or  procured  by  the  said  tinner 

^i^im  ,pr,,  i|ndi^  jttie  said  bounds,  the    said   tinner 

kefspipg  jtl^p  residiie  thereof,  as  and  for  a  toll  for  the 

l^yilc^  pf, working,  raising  and  procuring  the  same:" 

^«t  on  the  1st  August  1815,  his  royal  highness  by 

fcidmiUiriS  demised  to  Edward  Smith  all  the  toll  and 

pf  tin  or  tin-ore  which  would  be  gained,  arise,  or 

dtse  in  JKiy  place  or  places  whatsoever  within  Tew- 

•  aoiMgst  other  manors ;  and  also  all  the  tin- 

foupd  or  to  be  found  within  the  several  inclosed 

•  of  thoee  manors,  to  hold  for  a  term  of  years  de- 

ndUrig  ot  lives.   After  deducing  title  under  that  lease, 

plftfaitiffii  alleged  as  a  breach,  that  the  defendant, 

to  work  under  and  by  virtue  of  the  said  custom 

C^taintin-iiiine  within  the  said  manor,  worked,  raised, 

got  therefrom  large  quantities  of  tin,  tin-ore,  and 

•sCuflT,  and  that  although  it  was  the  duty  of  the  de- 

to  pay  the  toll  above-mentioned,  yet  he  neg- 

&c.,  and  wrongfully  converted  the  whole  of  the 

,  tin-ore,  and  tin-stuff,  to  his  own  use.     In  another 

UDt  the  toll  was  laid  to  be  one-fifteenth.     Plea : 

Hu2 
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'lj^5.       jB?n?ral  issue.  At  the  trial  before  Lord  Lyndhurst  C  .  B. 

3^5>c^     ,  and  a  special  jury  at  IVestminsteTf  at  the  sittings  softer 

REA^E       jiigj   Xrinity  term,  it  appeared  that  the   plaiotin^^^^ 

.BAiiiiiiT.     lessee  of  the  Duke  of  CornwalL  sought  to  recover   ia 

this  action  the  toll  of  tin  raised  from  a  vein  or  mio^ 


» 


I. 


called  Buckler's  Mine,  under  a  spot  called  Buckle^.r 

Bounds,  jsituate  within  Boscundle  Common,  in  the  mafli^ 

of  Tewinnton,  in  Cornwall,     The  DuA'c  of  ( 

had  been  lord  of  the  manor  until  it  was  sold  under  i 

land-tax  redemption  act,  38  Geo.  3.  c.  60.  s.  56.  idth^^^ 

reservation  of  the  mines,  and  the  plaintiff  sought         ^, 

show  that  Boscundle  Common  was  parcel  of  the  wasU^-u  ' 

and  that  consequently  the  mines  under  it  belonged  r_    ,  ,-i 

las  lessee. of  tlie  lord.     Tewinqton  is  one.of  ttft-*7 

,peyenteen  ancient  assessionable  manors  of  the  duchy  ^^       ,? 

Corj}wall,  the  nature  of  the  tenures  of  which  ifra^s  seJf  {il 

I  t)ed,in  /lajce  v.  Brenton  (a).    Boscundle  .Common.c(^ 

tains  aboiit  h22  statute  acres,  adjoinin^r  on  the  east 

^^ piece  of  anciently  inclosed  land,  called  ^ko  £i|9H:^nd 

or  Boscundle  Instate f  of  about  101  statute  acres^taif^.: 

i^.the  otl^er  thvec  sides  adjoining  the  admitte^  >T^s^{  P^ 

jrf,V^  n^Pl^V-     '}\^^.  defendant  was  one  of  sever^al  ajj^y^p— 

.J^yrcrs.  in  tlie.  mi^iQs  of  the  distvict,  who  took  (hjf  nujpe 

^jjfj.c^iji^ftioi^  for  the;  Rev.  Sir.  CWr/yon,  $jr  ^iT'  C'-  i^9^ 

If.^j^h  ^^d.  ^y*  Trcmayue,  as  its  ^^^*ners..    He  39Ufihtfo 

^^flfow    that,  Boscundle   Common  and  J^tijii^  ^ffg/^^jw^ 

.^.^(^ipPjOp^d.one  free  tenement,  and   ''^f^reforej^at  jtbe 

,,,j;yflj»ppp^\^     P^vcel  of  the  waste  of  thatfF^,e^t59^^«t, 

.^^pi\^f}€\t  .o,f.the  I  manor  of  Tewingtqn;  c\pd;.C9f)J^j^ 

ioi'^^l^K?.-.y'?:?!SvS^r^.ce  of  that  teneinent  Mfias^^i^^^^^ 

•M^\\^m'f''SyM.^^'^'<-^''rk9'^y  ^ut  thatj  tl>p^^,ppi|f}p8 
;flW(/^?:i 'Vkqni  Sir  J.  q,  Rashleigh  and  ^^^^Tji^f^^ 

.•ifilftlP^f!\%'.^,fp^7«e':b'  ^^en  part-proprieito;^^,;^^^^^^ 

{a)  8  n.  &  C.  737  i  3  M.  L^  R.  13;j.  5.  C. 
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^nd  Sffirm,  ihat  by  common  prescribed  standing  right 

«riy  tmi^er  may  bound  any  wastrel  lands  withm  tlie 

Coonly'of  Vqrnwdli  tlia^  is  unt)ounded'or  void  o^  lawful 

tioands^  and'  also  any  several  and  inclosed  land  4liat 

Iiatn  Deen  anciently  bounded  and  assurecl  for  wastic'el, 

1^y  ^euvenng  of  toll-tin  to  the  lord  pf  the  soil 'before 

t^attfie 'hedges  were  made  upon  it,  and  also  sudi^^hd 

^O  inudli  of  thfe'princes'is  several  and  inclosed  custohiai*y 

^%'d4  ^Tinih  the  ancient  duchy  assessibnabte  mandril' ks 

/Haftt'beeli  anciehtly  bounded  with  tuVfs,  according  to 

tSre' 'aiicient  custom  and  usagi6  within  the  said' several 

''•^ihy  tnanors/and  not  otherwise,  the  tinner  payiHg  6lit 

JoT^'siicn  Khd  so  bounded  the  usual  toll'  only  aS'  is'gtAie- 

**ttlly  paiif '  within  the  stannaries,  that  Is,  the  fift'i'eHth 

^  ^iisft'OT  quart;  saving  in  such  places  wliefe  d  spedial 

'  MaSXa^  Kai^  ^  limlied  another  rate  of  toll"  (a).     The 

'"jWaife^^yto  th^  toM-tin 'belbYiging'tri  \Wime 


'ttli;*  {jimily,  bkd  bieeln  lessees  fot  several ';^'ea]^£r  iniine- 

'iSSitay^pt^cedfri^  the   present  leas6  to  the  pkittlSfl; 

I'Wi&HWki' granted  in  1815,  oh  the  bancenirtg'iPoif  liibbr- 

'*fecttwf8  6f 'a  leas^  gi-anted' in  ISIO  to  tMdrd' ^intth, 

(a)  Pearce'i  LtwB  of  Stannaries,  p»  37. 


dl^EASE 

Barrett. 
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1835.  in  consideration  of  the  surrender  of  k  lease  t>i<ecediiig 
it,  which  had  been  granted  in  1797,  and  m  fine  tfif 
18,500/.  (11,94^;.  of  which  was  paid  for  the  eovrendefV 
and  the  rest  to  the  duke.)  In  support  of  th(s  pfadn^ 
tifF*s  case  were  produced  several  ancieht  dpcaMetil9| 
purporting  to  be  answers  given  in  1570  by  Gonvefi^ 
tionary  tenants  of  Tewington  (a)  to  interrogatories  ^pisi 
tp  them  by  certain  commissioners  sent  from  time  to 
time  to  assess  the  manors  and  ascertain  their >tsiuioBdbl 
The  interrosfatories  had  been  lost.  The  defendant 
objected  that  the  ninth  and  tenth  answers  wiene^inadi' 
missible  in  evidence,  but  they  were  received:  by  tlit 
chief  baron  as  declarations  of  tenants  knowing' liihft 
customs  of  the  manor,  and  therefore  affWrding  e^disfacH 
of  reputation  (6).     They  were  as  follows,*  •■'•■       <     •  'f' 

''To  the  ninth  article,  further  we  say,  we?kne4r.>ne 
tin«*works  within  the  said  manor  but  such-ai  lare^fcepfe 
under  bounds,  which  do  belong  to  the  owiteratUeniofi 
and  when  any  tin  is  wrought,  the  tenth  part' iHd^eof 
ought  to  be  paid  to  the  lord  of  the  matieQhifor"toH 
thereof  ^'••^   '»''' 

"  To  the  tenth  article  we  say,  that  the  commons  of 
the  said  manor  do  belong  to  the  tenants  of  tbe'katd 
manor  unstinted,  who  have  always  enjoyed  thiS  WatNi 
under  the  yearly  rent  of  S3s.  Ad.,  as  by  tlje  records 
thereof,  remaining  with  the  auditor  of  the  duchy  of 
Cornwall,  appeareth ;  unto  which,  for  the  ''more  cer- 
tainty, we  refer  ourselves**  (c).  ' 

To  prove  that  Mr.  Donnithome,  when  lessee^  bad 
received  toll  from  this  mine,  by  the  hands  'df^/Hf^S^fi^ 
Tiorne  his  toller,  a  weighing-book  was  pixidu^3*flmlll[^i 
blowing  (or  smelting)  house  at  St.  Austelf,  m  th^KiEinfl^ 
writing  of  a  deceased  clerk.     It  was  proved  tfait^l^ft 

(fl)  See  Lord  Tenterden*s  explanation,  8  B.  &  C.  762. 

(6)  See  Talbot  r.  Lewii,4Mte,  Vol.  IV.  p.  1. 

(o)  See  ConcannoD*s  Report  of  Rowe  v.  J3r«»tan,  Appendix,  183» 


Ckease 
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^^nfl%  4eimred  Ihere  publicly,  and  generally  by  cap*       1 83£k 
^^iw  of  nifiet  or  toilers,  who  are  usually  though  not 
^'^ityt.  known  there,  and  are  asked  from  whence  it 

iimght ;  that  when  brought  a  part  is  smelted,  and  Saeebtt. 
die  produce  of  which  sample  the  fineness  and 
^^^e%iit  of  the  whole  is  calculated  and  entered  into  the 
The  yalue,  as  ascertained  by  that  calculation, 
then  paid  to  the  person  bringing  it  at  fixed  rates* 
■book  in  which  the  entries  are  made  must,  by  the 
laW|  Be  kept  at  every  blowing-house  and  be 
fMP  inspection.  The  clerk  is  also  chargeable  for 
q[ileittity  of  tin  he  enters  as  received.  By  the 
iiiManmy>law»  (a)  it  is  directed  that ''  every  such  buyer 
of  rUoek  tiii  ebaU  enter  in  the  blowing-house  book, 
'Wliere  he  shall  blow  such  block-tin  so  by  him  or  them 
llie  qnantity  of  such  tin,  and  the  names  of  the 
er  persons  of  whom  he  bought  the  same ;  and 
ilfc  ahmll  be  free  for  any  person  whatsoever  to  inspect 
koli  bkyiring-bouse  books."  The  following,  and  one 
two  tiflular  entries,  were  objected  to,  but  admitted  in 


qrs. 

lbs. 

3 

19 

at 

12 

3 

26 

at 

10 

0 

94 

at 

12i 

1 

1 

;    ^Tha  txsealDit  of  the  Rev.  Mr.  Dimnithorne,  per  Mr.  J.  Pm- 

k«^^^W^  1783,  Jufy  5. 

cwt. 

fUMoor  Toll    0 

'  Tai  Work         Rough  0 

BHdUfr's  Jf me  Toll    1 

Domt^^foot        Toll    0 

• 

On  tlie.part  of  the  defendant  was  then  offered  in 
a  verbal  declaration  by  the  late  Mr.  Rashleigh^ 
tOf  the  boundary  of  the  waste  of  the  manor.    Mr. 
had  bought  the  manor  from  the  duke  with 
exception  of  the  minerals.    This  piece  of  evidence 

(•)  to  FaoM^t  Lew  of  StsBnaikt,  66. 


46t(  '  CASfia  Jjl /HiLAAY  TiBRM 

Ifitel       wdi  'ot|ccted /after*  iafgUDienta;^  Uei  dboioffensdMieifc 

y^l^      deDoeia£(t1iB;fllanieliouiidiirya  IcfeisB  betfuetoitheffckiai 

j/.   '      o6riTEiBtie^a8,didbeafiGm3itoaf/,.arid^ 

BUVt^.     ly^n^  dated  February  28tbt.W»8iubyM  which  jAei^uhn 

demised  to  Mr.  Carlyon  for  99  years^  determinable  oi 

Kve^  'f>d]l  Ahal-.piocefi^i^rfiiroel^^f itbe  ooilnmwiiVMdIed 

Snaj»^£0;i)iCbmffso»',''.(Tridiin .  thie  tmatt^rjpf/A^udimi^lMi 

{rahreli:!o£dciefaboiefit>|tos9e^sioiiaiofiitM>(duoh 

tfitim^tiiiti ,abfMi((jS4ri acfffls  )ofiiia«d#jJsepdraitediii(iidiilii 
ddddtftt  ^h^\Q£ttt\aidd  .thegcKi^^froQitaijitirtiwicwtgiaiN 

by»  ftldrie  jiostilomankti/ iviAh  itbfi>  JoMcritBi  MduinMip 
Mled  iKlh  the  .Agiircwnl  'ito.S.^iioiindiMl  hodijIIm  iqirt 
^.  iritiid»«Q8Cirwkiaii{;itfitiDiQetdi<i  jtoiitbe  jd(Mk«;co#Xhl 

'|dAioti^i;fQru61d^friff»iilhe  ^roQunti  of  itoUj»stNliiiiQiLal 
49Mnl9»lh(<Sfih».^di}'^/i:tt>iil^^      jji  n^il)  jiuio  JUBUckdai 

loide(ifrDi»oii0)itr([j|riaV>0f)rj4li«  «liomd(  of  llife  MH^iMqpfl 
•fcdrfiis^^aiifirtd)  Amotion  Li^  JA^f  ab«y(f^.  iflrttataMf IrsO 

'id'^liodmt  t«tt(ll:Mi  cgpt«io(  o£lA^^*i^/1V^0i)ll§Qgftjt|{| 
94M^(illft9ftiH9l^^itQilihQd»lQtlp.  riT         tbgfj^QMM 

-^llclfcboy^^HU^vi^keiiify'hav^ij^  ^KmMi 

.^£MftiSI)9g^)94m«^f>tb«t^ip4oi^R^t^jcMM»  l§iM 
eiibfi[mtlO(K>flr([tH»t^gr4Hiodl  ^riyiftg,  I^M/r^Mbey^l^iE 
.dlboniyMMg^  ^£itho  tirfibtougbl;i(otb/^)b)Q#i^tbftiiMto»^ 

charged  himself  with  the  receipt  of  so  much  of  i^ 
becflliiB  <ac(tdttntable    accordingly^  it  •'wasi  fabiMf 
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<^etfaer.l.e..him«tflMidk»mkdgefh»n  what  nme  the  l^ 

'^^  tufnt  or  demed  it  hbm  otbcvt,  ahd^  that  ihis  mean*  rA£A»s 

^^  ItaoMedgc^  though  a.  question  fiir  tlie  juryf  dkl^ndt  «t 

'^'Ksderdle  oYidenoeiiuidiiiimbte.      :  '  ^  *•  :    ^in  .  \vau  * 

"*    ^JUfaMi  JBcn  attd  vSiM  diowed  ceqseifi  ithe  ^bu^ 
C^^GficAMMof)  tetw;  •  FiriU,  the answevBvwdre  evidendfe 
TC^iitati6ii;l>eiiig''inade  hgr-deocBsed-pertdnili^ho^ 
Mt'pyiviee  orinSeitete^lydepoiied  to  inatterii^cf 
fcitabf  fiknii  th^MtiMifln  of  their  rfcirideiiebi,  ftbeymuA 

^Qlesti^n Vifll^ 'H^hediev' <tbe«e  ^de^lanitioiwtbyjiite^ 

*^«mioiHi»3r'ttDi(nRi' could  'beevfakmoe  of 'any  thing  e^d- 

niitteffB  iaffiMrtin^  their  1  interestB  aiM  sifcfa.  i^'!Ihk 

erO'Mr  iiiiditfciiisioniooneenidie  ^intercBtk^of  thfe 

'^^ilioi  liirMlw^iirithiwMch  fhoy  ag  iccu^ioia  ofthe  lurfaofc 

"^^hoMto^talteli  to betnom  abquamt^ithan^aAyiotUqr 

Uihabitant  of  the  district.     ZUiw^  v^  s£ei^  (6)  i^lNielBbki 

'^liitfoaMii]   i^Ut  was  <ttot  li«b(hb  of  ^n^KA^bycvittafe  of 

'^■mmntm  said  to  jietvada  a^ttstincl'WUh'att eaccfkiofajof 

^^Kjta^yMrtioitfav  spot\>''  Tftfe  rightlo/wi^dkias-tiy^irliltth 

^  %lje>ritii«iMr»!  #et&}  there' «etid^r6fd  >hib'eAaenoei<WMr''a 

^^(Mftli0ar^i^gfMi^or  pr^ofeiptitmi  bb«wb«fiifih^*«i^dfki 

^^IbdttiM  kftfif^ino'  thttti>tio'«iifidMW'4>f  IftoAtibdfllowM 

'  *fcttMpiM|^iHMs  afpi4ioable\^  >  >Vf4i€Ma«  >the^  ^^iidwars 

t^0g«di(Aitt>4OMloltt'^tt  pittiooiai!  «potl  ttld^boiii^fiitede 

*tiyibo9¥6tttiotiary  tenant^  having)  piBCttittfi  ttwbM^'of 

^'kimriddgiiiflrMii  resitdehce^n  tbe^ij^^itfrttiieh^fofi^e 

'«i»Mdii)Mi9i  <rf^Iy6|^ftt«fon^/  ^•N^itV^Ka9Afe^y'>debb^ 

^"twaMiili  JiWd  th(a-OTflahoft  are  »oi  difctitustj  tbafe<to'(ifaHbfa> 
^'^ibdfll'bf  tfae'bili^n^  of  the  fatter 'as  Id  litebolifidattbs 
'" ^feindA»ftdti^iiifltec?t  tfag^  owaeyjof 'the!  luk^a  tmdkinieillh. 
'  "^-Uet^ (leehu^Cieiw  At«i^aght'to'be>  tnaidte  e^mee^ 
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188Si      ofuivAleiil  td^lhote  of  the  duke  from  whom  RoBhUigk 
^'^T^      budpiut^iedi  but  as  4he  duke  had  alread7)deM8«d^ 
■^         the  mines,  no  subsequent  dechfcraiion^jbjr.ihMl'iOQcMj 
^^i**WK     affect  or  diminish  the  interest  in  them.    The  lease  of 
th^, surface  to  Car^nin  1798  was  equally  inadmissible 
io^  ^qvidtnoe^  fos  ^  as  the  lease  for  >  years  lo.  JDoMniiAam 
detetmiBMible>  on  lives  >was  in  existenQS,^  it  couid>aoiih0. 
affiMslediby  .4jbe  subsequent  declaration  .of*  the  ilovd*! 
']^beni though  us..  1610  that  lease  wa»  sovrewden^  m^ 
oades  taii4)tain..a  renewal  on  fresh  lives^  for  wUch '• 
piomium  waa  paid  to  <the  duke^  still  il  iieietyooBtinni»d> « 
UKilbrmev.leaset which  eiasted  in  1798 (0)4    Tbeswf-v 
lender  of>4lie  hme  of  1810  in  1815|in  xnrder' to  Ihn^ 
yrfiDt  of  a.new.one  to  the  plaintiff,  haathe^ame  ^S^e^^ 
piMAinfilfirly  as  one  of  the  lites 'mentioned  in  tb#)nrifw4 
girtwloltese  is  admitted  lo  be  in  existenQe^r  SulfllMm 
IfjAae^  tf^in'.  point  of' kwadmissiUe,  is  lb  piece. tofieilwJ 
isncD, practically  entitled  to  small  weight>  and  np.oeii0 
dM-fWill  be  gnuUed  •  on  the  single  ground  of  its^  tin^#».^ 
tieoir  unless  thncomrt  diatinctly  sees  ^t  if  U  bidilMm 
Wit9i  the  jury  it  woirid  have  substantially  affeoCiadi  Am 
TOrdifct;  JDoed^T^hitm  ▼.  lyier (b),  7]frwkiUrk1¥ymt^ 
Savl><>o)»>  ••  {MdarwonB. .  In  Due  ▼.  T^lb*  Morfttin^nMB 
<99tlPlsjMdoheeft  improperly  received  in  etideileekf-Tllitf 
^nn(}imttilfilhei«>hara  discharged  the  mis  for  m- 
tnMl  wthn  ground  that  Aose  aceonnts  were  Jnlni 
In  theTTnrdiel^  and  that  the  rule  would  haivn  been- 
ahlQlntey  .bad  ihe  verdict  been  the  other  way.  ^ImtRtrnt 
T^  SmiMn  (d),  £e  Bkmc  J.  declares  the  rule  fui 
tbnt^hem  improper  eridenee  has  been  recmied  nC 
trjal^tiie  eourt  cannot  sift  it,  in  order  to  see 

(c)  8«B  Doid.  Bmd§nT.Pyk$,5K.UB,l4Si  ilso  9  B.«iCr.9r 

(b)  6  Biog.  661,  4  M.  £(  S.  377, 5.  C. 
,.<«)  3  B.  &  AM.  559.    Sso  Beaumont  v.  Field,  Ih.k  AkL  247. 

(d)  4BL&8.64a« 
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^M4nik\Ml  moDgh  which  wm  admissible  to  •nfUAi 
^''^^ttriicCi  beeaot#they  cantioe  say  on  what  pari  of 
*^tfktaMle  the  ?efdiet  was  founded  ]  •  ^     ^"!**' 


'  CefcrMfe  and  Tk^bmrd  Serjts.  and  Camling  in  lupi^' 

f^^cs^of  the"  itrie.    There  it  no  proof  that  the  httemK 

S^^lorieei  to  which  the  answers  in  question  purport  to* 

'^^nrebeen  retuivied,  at  all  regarded  the  special  ististoiti 

^^tlipj'Bttlwhetber  they  did  or  not,  these  answers  bein^ 

^^"^Mifinod  e%  parte  at  the  assessional  courts  held  by  Ails' 

^^^^MniMlonelrs  ef'  the  duke  as  lord  of  the  »Ninor}"ltoM 

^^Xt^ -eoiii/bntionarf  tenants  who  held  fremse^en  yteaur 

'^^^tesitoTyearsi  were  not  evidence  against  third  perftom 

ceilMts  6f  the  manor,  who  could  not  properly  b# 

\  ^Frhemanr,  PhilKpsi^y    Again,  thatpeoriiiti 

^^MMiWikif  aoqodntance  with  the  payments  fbrtoHof  lll^ 

'^*4lell"foftM>  tfie  necessary  requisite  for  making  iM 

^*%Wfr«M  iettdeoee  of  reputation  that  one^tenlh  *nd  Me 

^^fte^tttoenth  mm  payaUe  as  toll  of  tin  witiiin  a  cCfrfailll 

i(ft);  i$a^  inaidnjg  in  parties  who  wetHs  mov  >shoWflf 

i%^)tfltneM,  and  whose  only  apparent  interest  was^M 

otiDttpatibn  of  the  surface.    (Lord  Lpaiktknt  d  Bi 

ean  ksrdly  l>e  supposed  thatinany  of  the  cultivatiM 

^iitf^liincl'thw  hriiabiting^  a  minbig  liistrist  Wens«iol<lllfie^ 

teAiu  the  mines*}     AgaiOi  the  oonVencidnHrf 

leriwre'  «n  hiteresl  adterse  to  that  of  t\m  flwi 

i9f  thv  'tnanop^  in  extending  Hie  boundariell  of 

cSakVusiktes  over  the  surface  of  which  they  <haT«:  tiglita 

at  a  fixed  rent  of  small  amount ;  besides'tliat 

surfaoe  is  injured  by  the  mining  operations^'  'i9fih 

by  copyholders  are  not  admissible  Ox^t 

f^  questions  of  copyhold^  and  never  against  freeholders 

<<)  4  M.  fc  8. 486,  491.  In  that  cue  the  copyhoMen  mldag  tbs  dieh^ 
"^  in  qaestioB  wtra  tht  obIj  penoat  eonuiut  df  iIm  coitttiBi. 
^h  Hm  of  tia  it  a  imall  p^aent  m  tht  nature  of  a  chief  rent  paid  If 
Waaott  (or  boondeif  }  to  the  lord* 


.iW^i        ^ti"  ■..;■■  ..-'a-A  "AV    li.   .■inuihu.i.oilj'    .JLuV 

l83o>       because  tbey  ^ave  no  power  to  ezammeinto  Tree 

r?^,      rights";'' 'i^M  il'  B«»^c''W'>ar:iir(i);',dAaoi!i^ 

_.  ,,      Oi^ttiuin ( A).     ,lhe  Jimtn  answer  is  also  inadmui 

.;  Iiwuuj/..  iiLi.  J^.iQ  'jirr  ,■<,.,„;■,'  jr^.nmTlliJ* 
as  evidence  of  reputation  of  a  special  custom  to 

■UUe  --III,  l-tilii^i;    7jji'Hijri  -jil     |r|i1ijt-j    jj!i«ii  lJiuT)'i 

one^tentd,   contrary  to   the  general  stannary^  law 

L'J4iiir.'»  'v  Miii"W'    iiiTi.r.  ont  ■■/i-.iidxMi  M'J]im,n 

some  dutinct  act  of  usa^e  to  pay  that  sum  uact  I 

proved;   .tVeeit  v,  Sparhe{c).     The  tenth  answi 

also  inadmissiDle  as  evidence  of  reputation,  for  it  si 


;  oiil^'.     Nest,  Barnes  v,  Mawsi 
declaration    of  Rashleigfi    as    w( 


shows  that  tlie  declaration  of  Rashieigfi  as  yiei 
the  lease  ouglit  (o  have  hten  admitted  as  evidi 
01  reputaliori,  even  had  those  jiarliRs  bccip  intere 
in    enlarging    tlie    commons;     XU-ho/ls    \.   Parhei 


But  they  were  in  fact  contrary  to  the  interesti 
ilie  malterst/).  DecliiriAtioDs  as  to  the  surface  i 
aari)i>iiiible,  the  iilaintifT's  ri^hl  to  the  mine  Ka 
been  put  as  dependant  on  it.  The  lease  wiis  a  at 
ration  against  tlic  interest  of  the  maker,  wliicn  ace 
panied  his  forbearance  to  do  an  {icti^  for  the  au'Jce 
not  grant  more  land  to  the  east,  because  it'  tvas  ain 
tlie"  property  of  Mii:' Carh/un;  Sta/iliji/'v. 'W^ite 
"liib  lease  was  also  admissible  on  account  of  the'  ji 
tity  of  interest,  as  the  plaintiJT  claimed  under  the  a 
taking  a  new  interest  by  surrender  of  the  old  'lej 
land  if  it  was  improperly  rejected,  a   new  trial' wu 

granted ;  for  in  the  mass  of  conflicting  evi^eiice 

°  ar.y-^  'nil  (uf  Ji-jiiMig-j  Liu;  L-j-i^o  ;ri9'»  ivI-jitiB  i! 
coatE  cannot  see  that  it  would  nave  producea  no 

^ence  in  the  result;  J)oe  dTWarre^'v.,iLeiim 
aill  OJ  'lowiiifl  oill  )(.i[)  .-.I  wjAl;    ikmi  nuilDO|,clo  sfl 

iiciilJi^u]^  agriivj-iil  j.,ii  ■•jhll^iimiji;  Jiiii  bI  jbitiB  d 
'U(l)Jl>K.AJuBtth  '(i4«jliU<ftiSjll7.'^iiii(n)ii4Gute«tbj» 

^i^JIS",»^ft*^5''5TOWf•i^^««i^e;^^■^l^Tf>f'^fr^ft 

tDrntin  Ckwitn  v,  Bir^Kmi,  (in erroc) rt"'*,  Vol.LV.631.        , 

arikoi^  o]  hi'jiiK  Ji  ii-.[lt  ,)->'j\iU\i  IS  d'JUii  (10  aansbiTS 
(&)  7  Bioib.  333. 
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l^-PonkB.  The  autbority  of  Ifoe  v.   Tyler  can  only  183$. 

■■- jplV woere  it  u  quih;  clear  tbat.Iiftd  the  evidence  ^^^ 

^^r-Wh.wu  rejected  beeD  admitted,  tfie  insult  must  iiBTe  .  «i^:  ' 

-^^CCD  different.    It  seems  to  me  teat  admissioos  of  a  ™^^^' 
^=%i^edu)g  ownef  cannot  be  evidence  agauist  his  luc- 
^^norjinpn  both  bave  the  sune  amount  of  estate.1 


_  pABKE  B.^  this  terni'delivere^  tlie  judgment  of  CbjB 
^<>urt..  On  theiiiolion  for  a  neW  tnal  in  ^is  case, on  tbfi 
^ErPHid  that  Lord  Lyndhurst  .received  improper  ev^ 
^Jence.io^.the  plaintifT,  .ind  rejected  evidence  adinisn- 
fble  ibr  the  defendant,  several  ppinU  were  inade,,  all  gf 
"^vhicii  nave  been  dia{>08ed  of,  either,  on  tli^  motion  tcir 
«a  nilo  TOO.  or  .on  die,  argununt  on  showiqa  cause, 
^sjcept  three: — Tbe^sf  i^,  whethEy:  ttie  answers  of  the 
^trnTentionnry  te^^ts^  to  fer^iin  {irticles  (the  9(b  and 


rere  properly  reserved  in  evidence  &r  tile  plain- 
%]fi.     ,Tbe  plaintiD  onered,  in  the  fifst  instance,  to  read 

"Ae^  aMvers  to^m^if:  of  t^e  afticlea,  but  tt  appearing 
^hil-tlicy.,Tere  not   sign^^  by  any  freehold'  tenanta, 

lord  XvadAvT-ff  ,re/used..to  admit  them.     It  nas[  thi^n 

vtated,  Xbat  some  were  admiasibie  as  evidence  of  reibi- 

1  q^f!->I*r.rri  '.Jj  Ti  J  ,1.11 /;■:;[-  .'.r  i--,i'ii.'it  uj--\  t  -iirtTii' 
fauoii,  and  Lord  Jumaliunt  said^  that  he  shomd  Admit 


lintb  article  is  not  admissible ;  not  because  nenulatipn 
m  such  a  subjecti  j»,notevidenf»iU.b«ingia  4iW9tf00;0f 
he  «utit»'"4F :  mining  '(n-a'padiauUr  dbitcict, .  llut  be- 
UtA  f t  Crimes  froth  the '  eualoiiaal^  tetiaAtA,  "frh(^ 'in 
lat  .character  ha,ve  nothing  to  do  with  the  min^^^  and 
i»  jeaiatcd,  that  it  is  a.requi^ite  qualification  o|  |iea,r^ 
T  evidence  on  nich  a  subject,  that  it  ought  to  be  de- 
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OMifftA 


imflL       fAmd  fronii  those  who  are  theduielvcB  cottcemed  in 
mining  or  receiving  the  dues  of  Che  minitt. '  '■  TiMC  btat^ 
tmyrjevidence  on  some  subjects  cannot  b^  reoeMed, 
BuMtMrtk     unless  with  the  qualifitfttion  that  it  comeeifvom  pcAwni 
vho'  iurre  a  special  mterest  to  inquire,  te  oteair«">  31f«l 
in  teses;  of  pedigree,  it  mast  be  derived' from  relaiiwi 
hiy[  blood,  or  from  the  husband,  with  respect  to  Mb 
wi&lireklionBbip;  it  is  not  admissible,  ifitprocebd» 
from  jervants  or  friends,  Johju^onv,  L€tW8on{a)vMXid 
ia-  Ibift  descviptton  of  hearsay  endeiice^'<Jhe'>lttMr<iii 
ideatlyi  defined*    So  in  cases*  of  rights  or  eMtonia  whtoh 
ate  :mit^  •  .properly  apeaking,  public^  but  of '  a '  geMnl 
niture^iand'coooern  a  multitude  of  pe»ons,"as  iyietftfaiMi 
wilk  raipeet  <  to  bonndariea  and  eiistoihs  lof  patftl6ijdiif 
dietriets^  thdugh*  the  rule  is  not  so  clearly  laid  dow«i  It 
jaetat)  that  hearsay  evidence  h  not  adtkiissibiOriinlMtf  4t  ilr 
ibriaed  ^ihitn  persons  conversam  witfa'the|iiei(;hllMfp 
hiMi^  see  per  hoti  Menborouffk;  We^  tv  iSj^UMto^ 
nSietcifitoe  in  Moffef^  t.  TFix)rf(^)^- = a  ddeiflli^AV  ptitffity^ 
h^gilter  be!  a  decree  of  certain  persons^  the  kmllii|fr^ 
tiaasiWer,   chanoellor  of  the  eaoheqileff^  mdodrnt^ 
titaiinM^!^  chief  baron  and  attomey^iieraH  avMo 
BO(\aillhorityf<aB' a  ooBvt^  was  *held'to  be  sMi 
^iMtnce^'fon  the  groimd  of  reputation  on  dietquahltki^B 
irhJetbeT' the  dty  o(  ChesteTi'  before  it  IwiMclmaAklM 
eoantj^  of  itself,  formed  part  of  thb  coUdtPf  pak( 
hawiisrt  those  personages  had,  from  rtbeir- ilitisil 
no  peculiar  knowledge  of  the  fisct.:  'Ontfae  otharfsasift' 
adtttalibhitliitatoey  in  <lbe  plaee^  the  bottndarieaM»f  sidiidKi 
aMirin  dispute^  is  unnecessary ;  and  in  '!/'^*-ii)aia<  \mt 
NmrtMuibv^  The  Hnndnd  of  Braatt&uf&jd)}  i juilli  Qj  iji^ 
tlieipeaeey  at  the  sessions  of  the  county  wkbiiai^IlMK 
the  district  was  afleged  to  be,  wereheU'to  htWauflV 

•  ;j(if).f  fi,ftAdoL3i6i  (if)  4  B.  &  Adsl«  %74^  : .    .     L^ 


9, 
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«bit<  conatetioB  widi  the  Mbjtot  in  difpute»  to  ouIm       1088. 
tatttnf  ti  in  their  orders  adiiii«8tble» 

Where  the  rii^t  is  really  puUic,  a  daim  of  «'liigb» 
«r«j  iot  inalaoce,  in  which  all  the  king't  anbjecta  >hm     B4aaMl 
ioieteited,  it  teema  difficult  to  aaj  that  there  ought  ite 
any '.aueh  limitations  and  we  are  not  aware  diat 
ia  Miy  ease  in  which  it  haa  been  laid  down  that 
cb  Jiaitation  eidata.    In  a  matter  in  which  mil  are 
^<Mioenied»  reputation  firom  any  one  appears  to  be  reM 
o^ivftWof  kut|  of  cotirse^  ift  would  be  almost  ^ortldes%' 
Weslaaa  it  easie  from  persons  who  were  showri-teihffto 
mesne  of  knoilrledge,  as  by  IWing  in-  (the  tneigb^ 
,  or  frequently  nsing  the  road  m  dispote^Miln 
<of  >piiUie  rights^  ia  die  strict  senseytfae*  nianC 
pfiaoC  of  the  persons  from  whom  the"hdacaayie«l> 
^eqoo  ia  deri?ed»  being  conneeled  witk'dMJ  subjecfehi 
i'.appears4o  effect  the  Tahiei.wdr  tot  the^adt* 
of  theie  efidencsv    Itf  die  jirssent  ea^ei) Ad 
^lls|yjj|/CTito«idoes  not  seem  to  be  one  in  wfaiebrdl 
'a  elibjeols  liave  ftn  interest^  'but  only  seehMni 
\f  «ho0se  to  beeotaie  adtenturers  f o  miiles.     Th§m4 
Itoer^y  tAom  any  *  petseiiSi  wholly  tmcoflrneiMd 
ihefpbice  inwhi^bthe  mines  are  fonnd^.-wotiUFnoS 
\fi  Jbe>  pt'  to  fnlue^  'but  ?  prbbaldy  altogether  inaikhh  ♦ 
lili»r  -Boldiose  mddet  whose  estates  the  minerdfl-Jils/ 
Mspeelr.to  which  the  omstometiat*,' and  whd(«fe 
,"than  otbera  liring  at  a  distance,  io  bveoescf 
vMttmsrsi  and  tonsequenUy  subject  to  its  opemtioiiy 
<ia  par  opfaiooy  aufficitvitly  coeneoted  with'thetsiib** 
to  fJHake  ^  their  i  declarations  evidence^  > '  roeiie  i  espOft 
die  vei7  form  hi  which  th^y  ar4  givesi^^hoM 
ihe^#ere  oeesulted  ias  persons  baring  competedt 
npen -Ihe matten  io(|utred  into/    « >:i    ft.  •)(ii 
An  obserration  was  made  in  the  course  of  the  argo- 
nt,  that  all  evidence  of  reputation  was  inadmissible, 
less  it  was  coiiirmed  by  proof  of  facts.  '  W^  difaik 
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that  such  proof  is  not  an  essential  conditioiL  of  its 
ception«  but  is  only  material  as  it  affects  its  value  whra 
received.  And  indeed  if  such  proof  were  reqiured, 
there  is  amply  sufficient  in  the  present  case.  Anothef 
objection  to  the  admission  of  these  documents  wasy  th^t 
the  answer  to  the  tenth  article  was  hearsay  endeneib 
not  of  a  custom,  but  of  a  particular  fact,  and  so  undoubU 
edly  it  is,  and  it  ought  not  to  have  been  received ;  bol 
it  seems  to  have  been  admitted,  in  consequence  :«l 
Lord  Lyndhurst'a  attention  not  having  been  dravm  lo 
its  contents,  and  the  objection  was  not  taken  after  1m 
offer  to  receive  all;  he  answers  that  were  evidence  id 
reputation,  that  this  particular  answer  was,  in  tmtti, 
nothing  more  than  a  statement  of  a  particular  tut 
We  therefore  think  that  there  should  be  no  new  iM 
oa  this  ground. 

The  remaining  objections  are,  that  two  pieces  iiTerii 
denee  offered  on  behalf  of  the  defendant  were  tefiMi 
perly  rejected*  First,  it  was  argued  that  certain  detiM 
rations  of  the  late  Mr.  Rashleight  as  to  the  eaMhtM 
bis  own  claim  to  the  waste,  which  claim  exehided 
locus  in  quo,  ought  to  have  been  received  in  evid< 
We  think  they  were  rightly  excluded.  Mr.  BaMUj^ 
purchased  the  manor  of  Tewitiffton  (with  the  €xotp$m 
of  the  minerals)  from  the  prince  of  Wales  as  dqkb*^ 
Cornwall  in  September  1798,  and  died  before  tfate  lABri 
and  it  was  urged,  that  his  declarations  were  evUi^Mafk 
on  several  grounds  :>— first,  that  they  were  against  Jb 
own  interest :  but  that  circumstance  alone  is  not  edoogl 
to  render  such  declarations  admissible,  though  itoocMi 
in  many  of  the  cases,  which  have  been  established  si 
exceptions  to  the  general  rule,  that  no  hearsay  iMi^ 
dence  can  be  received,  viz.  entries  of  deceasdl^l^ 
ceivers,  incumbents,  &c.,  and  declarations  of  deoeii^ 
occupiers,  as  to  their  own  title.  It  is  then  said, 
secondly,  that  this  falls  within  the  principle  c^snoh 
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lii(4lebtitiiUiia  diidlArMdtis;  'But  ^e  thiAl  tlikt  7t  dben 

Iw'W^  iff'fe^V  Mdi  Mi'  dicJttriitSlc^h  bAi  'Been  HHlfl 

^  titfly- ttaiMt'  roic  lTfe''<^'^lf]^(d)."  This  i&'  a'wfjli- 
^•tebtM«di«!^tNfa to th^^g^      rtile:*  fn  thfs'eabfe, 

^iiowHif'tlMflodUs  Jn^^doi '  Ifhehad  beeH,  aridhad 

^chroil  4birtih«>lttdlihytii)eitb'%  bikt>iri!^«' tfenahfe  at 

^n.ttf  Mra.CbrfyoiijrtheMte'iii^kiihkiite  fidlm'#itbih 

the'0«lliblishcd/exiMJ[rtioiL '•  Thn^ibdWeTiefy^'is'li'dAflelti 

^Insh  a/penen  nml;  dedlcratidiatitte  It  etitidtdiCUi  far 

^•^A  Goitaui'Tpqint,  luiti  idoi  Atfther^iwhicfatdeclaraChui, 

t'ajkri^/rftogBthth  l^an* haidiy fe^  teiditdibrKjlgaiiiM:  Ms 

u& teres!;  for  whilst  be  disclaims  his  rigUtiitD> (Que f^rt, 

^^r^flinM-iftiasi/loanbtbeiv  -  tlt>dqch'iiptf(ai^pear'  tbt  us 

^bf^flikti9if«a|ml9ntiAllai>fr|lb)li.lhaJ  principle  ftofllnae 

^MUbb  lMIi4^Cf  M«d  baoi$picrs.9;  andubetrefotie^)  wirarfiMH 

Mj»fwitirtpa$riit oV^.  ,f)ll<»|>eiBliyi\r^Mrtedf  it!  ikasithiMi^ 

^'^jyfetiijfMrtewd^  Ihl^t4hiil;mfui  a,(}ec}araliimAeooBir' 

"^J^MaHWftW^tytTrtiME  tfie(msw(|iijs4fl^tb0]rveiiiraij»0 

'^^f^Bfji'h?  WWW  vbMViW  |tntf^,,ifc  |«f  a^  ftfJj^ift.deoUrar 

^fi:JW.f>S<i««fJW«.pfi  the  lKruo4ftriq^.of,,tl^^,/i^;|^*. 

T#*iifB<i**» !^  *W'  ^lw  K«i,<^d»!)^?^^  w4vdp4  *Jl 

^  UySfDoe  d.  Human  v.  P<t(t(.  3  B.  &  AM.  223.     . 
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1835. 

Crease 

V. 

Barrett. 


are  described  as  separated  on  the  east  side  fironi 
common  called  Boscundle  Common^  the  land  of  M: 
Carbforiy  by  certain  stone  posts ;  and  it  was  therefoi 
contended  that  this  amounted  to  an  admission  tbi 
Boscundle  Common,  the  land,  in  which  the  mines  i 
question  were  worked,  was  Mr.  Carlyon's.  This  lew 
was  rejected,  on  the  ground  that  there  was  a  lease  < 
the  mines  and  toll  of  tin  then  outstanding,  dated  ' 
1797,  which  was  surrendered  to  the  prince  in  181* 
and  a  new  one  then  granted,  under  which  the  plan 
tiff  claimed;  and  Lord  Lyndhurst  thought  the  m 
mission  of  the  prince  was  not  receivable  in  evidence 
affect  the  first  lessee,  or  the  plaintiff  who  afterwan 
had  the  interest  in  the  lease. 

We,  however,  are  of  opinion,  that  the  plaintiff  cap 
not  be  considered  as  claiming  by  any  title  prior  i 
1810.  The  first  lease  is  entirely  at  an  end  by  su 
render,  and  the  second  begins  in  that  year ;  conai 
quently  any  admission  of  the  prince  made  before  th 
time,  which  is  relative  to  the  matter  in  issue  and  coi 
cems  the  estate  in  the  mines,  is  evidence  against  th 
lessee,  who  claims  under  the  prince  by  title  aubw 
quent. 

This  admission  certainly  falls  under  that  descriptioi 
inasmuch  as  it  is  an  admission  that  the  surface  of  tl 
locus  in  quo,  under  which  the  plaintiff  now  claims  tl 
minerals,  on  the  ground  that  it  was  part  of  the  waah 
of  the  manor  in  1798,  was  at  that  time  private  propeit 

It  may  be  that  the  supposed  admission  may  readi 
be  explained,  and  may  not  weigh  in  the  least  agaak 
the  very  strong  evidence  of  the  right  of  the  prince  \ 
the  mines  in  question,  from  the  actual  perception  i 
toll  from  them  for  a  considerable  period ;  but  we  cai 
not,  on  this  account,  refuse  to  submit  the  question  \ 
the  consideration  of  another  jury. 
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The  authority  of  Doe  d.  Lord  Teynham  v.  Tyler  {a)       18S5. 
^  quoted,  to  show  that  the  court  have  a  power  to 
'^se  a  new  trial,  where  evidence  has  been  improperly 
''Pjected,  if,  in  their  judgmerft,  the  evidence  ought  to      Barrett. 
we  no  effect,  and  there  is  enough  to  warrant  the 
''crdict  against  the  party  on  whose  behalf  that  evi- 
dence was  offered,  supposing  it  to  have  been  admitted. 
Sotuething  to  the  same  effect  had  fallen  from  Sir  James 
Mansfield  in  Horford  v.  Wilson  (ft),    and  from   Lord 
-^^merden  in  Tyrtohitt  v.  Wynn  (c). 

But  we  cannot  help  thinking  that  the  rule  is  there 

*^ul  down  much  too  generally ;  and  it  is  obvious  that  if 

'^  were  acted  upon  to  that  extent,  the  court  would,  in 

^  degree,  assume  the  province  of  the  jury ;  and,  be- 

^fles,  its  irequent  application  would  cause  the  rules 

•^f"  evidence  to  be  less  carefully  considered,  and  the 

utigmt    parties    would    in    all  probability    have    on 

occasions  recourse  to  bills  of  exceptions  for  the 

ejection  ix  reception  of  improper  evidence — a  course 

active  of  great  delay  and  inconvenience.     In  some 

^^^aaes,  no  doubt,  the  court  may  refuse  a  new  trial,  when 

^»  witness  has  been  improperly  rejected  ;  as  where  the 

CWt  which  such  evidence  was  to  establish  was  proved 

~^^  another   witness,  and  not  disputed ;  Edwards  v. 

'■^vtm${d)\  or  where,  assuming  the  rejected  evidence 

V>Iiave  been  received,;  a  verdict  in  favour  of  the  party 

iorwhom  it  was  offered,  would  have  been  clearly  and 

^Mmfestly  against  the  weight  of  evidence,  and  certainlif 

*ct  aside,  upon  ap{dication  to  the  court,  as  an  im- 

pfiper  verdict. 

We  cannot  say,  however  strong  our  opinion  may  be 
Q&ihe  propriety  of  the  present  verdict,  that  if  the  lease 
W  been  received,  it  would  have  had  no  effect  with 

(•)  6  fiiiig.  561.  (h)  1  Taunt.  U. 

(0  2  B.  &  Aid.  559.  See  abo  Edwardt  v.  Evant,  3  East,  451 ;  Nathan 
'•  BiicHiy,  2  B.  M  153.  iA)  3  East.  451 . 
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.1835.        the  jury,  nor  that  it  is  clear  beyond  all  doul 
verdict  had  been  for  the  defendant,  that  it  wo 
been  set  aside  as  improper ;  and  therefore  we  il 
Barrett,     there  must  be  a  new  trial. 

Rule  absolute  for  a  ne^ 


Crease 

V. 


Charlesworth  against  Rudgard. 

The  Lincoln     nPHE  plaintiff*  in  this  case  was  nonsuited  o 
SaTT^  cond  trial  (a),  and  the  master  taxed  treble 

GeoA.c.xxvil  the  defendant,  under  section  160  of  9  Geo,  4. 

prohibited         ^       . 
certain  com-     yocal). 
missioDers 

in  execution         Hill  moved  for  a  rule  to  show  cause  why  tl 

ofthe  act  when  ^y^^^i^  ^^t  review  his  taxation.     An  action  fi 
personally  in- 
terested, and    ties  is  not  within  section   160.     [Parke  B. 

ial^the^  WallUib)  is  in  point.]     The  court  having  g« 

for  80  doing.      mle, 
By  a  subse- 
quent clause  it 

enacted,  that        Adams  Sent,  showed  cause  in  the  first  instai 

if  an  action         ,   «     ,  .  .    .  „ 

was  brought  defendant,  '*  acting  as  a  commissioner,  was  *' 
against  any      thinff  done  in  execution  of  or  under  the  aul 

person /or  any  © 

act  or  thing      the  act."    In  Smith  v.  WaUis  the  defendant 
tioV^^or^un-  ^^^^  ^^^  ^  penalty  incurred  by  shooting  withoi 
dtr  the  autho-  certificate,  and  obtained  a  verdict ;  he  clearly 

f^y  of  the  act,  -  .11  11  .       . 

and  the  plain-  he  entitled  to  treble  costs,  as  acting  m  pursuai 
tiff  should  be    game  act.     [Parke  B.  The  principle  of  that 

nonsuited,         °       .  r  r 

the  defendant   that  it  only  gave  treble  costs  to  persons  sued 

should  re- 

S  "nl  <•>  S«*  -"«'.  Vol.  IV.  824.  (i)  1  T. 

plaintiff  sued 

the  defendant  for  a  penalty  upon  the  act,  for  acting  in  execution  of  the  acl 
sonally  interested,  and  was  nonsuited. — Held,  that  the  defendant's  actio 
missioner  was  not  an  act  or  thing  done  in  execution  of  or  under  tht  tmii 
4ict,  so  as  to  entitle  him  to  treble  costs. 


r 
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#><irporting  to  be  done  '*  in  pursuance**  of  the  act,  and        1835. 
Buoceedinff  in  their  defences.    I  never  knew  a  clause  of     J/^'^^ 

Charle! 

nature  applied  to  actions  for  penalties  imposed  by        worth 
ts.j     A  commissioner  acting  under  the  act  is  entitled 
treble  costs,  when  sued  on  the  same  principle  as 
sjEsticesy  &c. 

Hill  in  support  of  the  rule.  Sections  159  and  160 
(vjbstantially  resemble  each  other.  The  defendant,  to 
r^scoTer  treble  costs,  required  the  protection  of  the 
K^atute,  by  having  done  some  act  rendering  him  liable 
an  action.  He  cited  Willett  v.  Tiddy  (a),  and  Urn- 
Julbtf  V.  McLean  and  another  (b). 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  afterwards  delivered 

J 
Parke  B. — In  this  case  a  motion  was  made  on 

^^hwrtday  last  for  the  master  to  review  his  taxation,  by 
^^JttUowing  to  the  defendant  treble  costs,  which  had 
^Ven  taxed  under  9  Geo.  4.  c.  xxvii.  s.  160.  a  local  act ; 
^od  cause  was  shown  in  the  first  instance.  We  are  of 
^^Tinion  that  the  rule  ought  to  be  made  absolute. 

The  action  was  brought  for  a  penalty,  under  the 

^lurteenth  section,  for  acting  as  a  commissioner,  being 

^liiqnalified  under  the  act ;  that  is,  for  acting  in  a  case 

therein  he  was  personally  interested  in  the  matter  in 

Question.     The  plaintiff  was  nonsuited   on   the  last 

^^;  and  the  question  is,  whether  the  defendant  was 

^ntided  to  his  treble  costs,  under  section  160.    We 

^Idnk  that  he  was  not,  and  that  this  section  applies  not 

^^  actions  for  penalties  for  disobeying  the  statute,  but 

^>idy  to  cases  in  which  defendant  has  done  an  act  for 

'^hich  he  would  be  Hable  to  an  action,  unless  he  had 

•Ue  protection  of  the  statute ;  and  has  acted,  in  so 

(«)  12  Mod.  6,  caie  16.  (6)  1  B.  &  Aid.  42  j  4  D.  &  Cr.  212. 
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IS3S, 

Charles- 

WORTH 
V. 
KUOGARD. 


doing,  either  in  obedience  to  it,  or  under  the  beKc 
founded  on  reasonable  grounds,  that  he  was  so  actuif 
to  cases,  for  example,  in  which  a  commissioner  migl 
have  had  an  action  of  trespass  brought  against  hi 
for  removing  an  obstruction  in  the  streets,  under  tl 
75th  section,  or  a  person  employed  to  impound  call 
for  taking  a  man's  horse  in  the  street,  and  detainii 
him  till  he  paid  the  penalty,  under  the  90th  section. 

This  court  has  already  determined,  when  the  eaa^ 
was  before  them  on  a  former  occasion  (a),  that  sectiiu 
159  did  not  apply  to  this  action  for  a  penalty.  Th 
section  provides  that  no  plaintiff  or  plaii>tiffs  shall  re 
cover  in  any  action  commenced  against  any  person  o 
persons  for  any  thing  done  or  performed  in  executia 
of  or  under  the  authority  of  this  act,  unless  notio 
thereof  in  writing  shall  be  previously  given  to  tb 
person  or  persons  intended  to  be  sued,  twenty  daj 
before  such  action  shall  be  commenced ;  which  notic 
shall  be  signed  by  the  said  plaintiff  or  plaintiffs,  or  ha 
her,  or  their  attorney  or  attornies,  and  shall  cleail 
and  distinctly  specify  the  cause  of  such  action ;  m 
shall  such  plaintiff  or  plaintiffs  recover  in  any  sua 
action  if  tender  of  sufficient  amends  shall  have  be»^ 
made  to  him,  her,  or  them,  or  to  his,  her,  or  thm 
attorney,  by  or  on  behalf  of  the  said  defendant  or  m 
fendants,  before  such  action  shall  be  commenced ;  i^ 
in  case  no  such  tender  shall  be  made,  it  shall  be  la 
for  the  said  defendant  or  defendants  in  any  such 
by  leave  of  the  court,  at  any  time  before  issue  joined^ 
pay  into  court  such  sum  or  sums  of  money  as  he,  «■ 
or  they  shall  think  proper ;  whereupon  such  proce^ 
ings,  order,  and  judgment  shall  be  made  and  giv< 
and  by  such  court  as  in  other  actions  where  the 
fendant  is  allowed  to  pay  money  into  court, 
ground  of  our  decision  was,  that  the  context  sho 


(a)  Ante,  Vol.  IV.,  824. 
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^hat  the  object  of  the  notice  was  to  enable  the  party 

tender  amends,  and  where  a  penalty  was  supposed  to 

incurred^  no  amends  could  be  tendered.    We  think 

^pre  should  put  the  same  construction  on  words  in  the 

!S60th  section,  which  are  almost  identically  the  same ; 

d  for  a  similar  reason,  namely,  that  the  whole  provi- 

ioDs  of  that  clause  show,  that  it  was  intended  to  confer 

i  benefit  on  the  defendant,  which  the  legislature  could 

have  meant  to  give  to  persons  acting  in  violation 

f  the  duties  imposed  on  them  by  the  act ;  and  when 

me  refer  to  the  particular  provisions  of  the  section  which 

lie  legislature  supposes  to  apply  to  all  such  actions 

are  within  the  section,  we  shall  find  many  of  them 

be  inapplicable  to  actions  for  penalties.    Section  160 

^^nacts,  "  that  no  action  or  suit  shall  be  commenced 

Against  any  person  or  persons  for  any  act  or  thing  done 

nk  execution  of  or  under  the  authority  of  this  act,  after 

^liree  calendar  months  from  the  time  when  the  cause  of 

^och  action  shall  have  arisen  or  been  committed,  or 

^^ve  ceased  and  been  determined ;  and  in  every  such 

"^^ction  or  suit  the  venue  shall  be  laid  and  the  cause 

'^ried  in  the  city,  county,  or  place  where  the  cause  of 

^B^uch  action  shall  have  arisen  or  been  committed,  and 

^^^ot  elsewhere;  and  the  defendant  or  defendants  in 

^very  such  action  or  suit  shall  and  may,  at  his  or  their 

^dection,  plead  specially  or  the  general  issue,  and  give 

^if  act  and  the  special  matter  in  evidence  at  any  such 

tbial,  and  that  such  cause  of  action  arose  or  was  com- 

^nitted  in  pursuance  or  under  the  authority  of  this  act ; 

snd  if  the  same  shall  so  appear  upon  the  said  trial,  or 

vf  such  action  or  suit  shall  have  been  commenced  be- 

^Ne  such  notice  shall  have  been  given  as  aforesaid,  or 

^fore  the  expiration  of  twenty-eight  days  from  the 

■cmce  thereof,  or  after  sufficient  amends  and  satisfac- 

^on  made  or  tendered  as  aforesaid,  or  after  the  time 

^ited  for  commencing  the  same,  or  shall  be  commenced 


1835. 
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16S5. 


Charles- 
worth 
o. 

RUDGARD. 


in  any  other  city,  county,  or  place  than  as  aforem 
then  and  in  any  of  the  said  cases,  the  jury  shall  find 
verdict  for  the  defendant  or  defendants;  and  upon  amc 
verdicti  or  if  the  plaintiff  or  plaintiffs  upon  the  aai 
trial  shall  be  nonsuited  or  shall  discontinue  his*  her,^ 
their  action  or  suit  after  the  said  defendant  or  defem 
ants  shall  have  entered  an  appearance  thereto,  or 
upon  any  demurrer  judgment  should  be  given  againi 
the  said  plaintiff  or  plaintiffs,  then  and  in  every  sue 
case  the  said  defendant  or  defendants  shall  recove 
treble  costs,  and  have  such  remedies  for  recovering  tb 
same  as  any  other  defendant  or  defendants  hath  or  hav 
in  other  cases  by  law."  All  these  enactments  ar 
clearly  meant  to  be  advantageous  to  the  defendant,  anj 
the  provision  that  the  defendant  may  plead  the  genefi 
issue,  and  give  the  act  and  special  matter  in  evidenei 
and  that  the  cause  of  such  action  arose  or  was  con 
mitted  in  pursuance  of  the  act,  is  clearly  inapplieahl 
to  an  action  for  a  penalty.  So  is  the  enactment,  that j 
it  shall  appear  upon  the  trial  that  no  notice  w»8  gifHi 
for  notice  is  not  necessary  in  such^an  action;  «nd<« 
also,  that  a  sufficient  tender  of  amends  was  prov^ed. 

For  these  reasons  we  are  of  opinion  that  the  ckns 
in  question  does  not  apply  to  the  present  case* 

1  should  observe,  that  a  similar  question  appears-*  »l 
have  arisen  in  a  case  reported  in  Viner*s  Abridgmm 
tit.  Costs  (I),  pi.  18.  in  an  action  for  a  penalty  agamt 
commissioner  of  the  land  tax ;  where  the  point  mt 
not  decided,  as  the  Court  set  aside  the  executicm  Sl 
double  costs,  on  the  ground  that  in  the  first  iostmc 
the  defendant  received  single  costs.  That  case  cum 
be  considered  as  an  authority  either  way^  On  the  oth 
hand,  in  the  case  of  Wnght  v.  Horton  (a),  which  wi 
an  action  on  the  1 8  Geo,  2.  c.  20.,  to  recover  a  penal' 
against  the  defendant  for  acting  as  a  justice  of  the  peae 


(a)  Holt,  N.  P.  C.  458, 
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Crarle»- 

WORTH 


duly  qualified^  Wood  B.  ruled  that  the  de-        1835. 
'^ndant  mm  not  within  the  S4  Geo.  2.  c.  44.,  which  re- 
9%jire9  notice  of  action  to  be  given  to  a  justice  in  ac- 

for  any  thing  done  by  him  in  the  execution  of  his  ^* 

;  but  his  decision  proceeds  on  a  different  ground 
I  that  upon  which  we  decide  the  present  case. 

Rule  absolute. 


Atkinson  against  Warne. 


""^B^RESPASS  and  false  imprisonment.     The  declara-  A  declaration 
Am  consisted  of  only  one  count,  stating  that  the  j^a'duS^' 
^^^ftndant  on  &c.,  with  force  and  arms,  made  an  as-  false  impri- 
t  upon  and  beat  the  plaintiff,  and  caused  him  to  tained  only 
apprehended  on  a  fidse  and  malicious  charge  of  ^°®  ^^^^' 
;  and  forced  him  to  go  from  a  certain  dwelling-  that  the  plain- 
aituate  &c.  into  a  public  street,  and  in  and  \!^  ^^  appre- 

*  '  hendedona 

direra  public  streets,  to  a  certain  station-house,  charge  of  fe- 
diere  imprisoned  the  plaintiff  upon  the  said  charge  i^aiise  here- 


the  qiace  of  three  days  then  next  following,  and  sisted  and 
ikerwarda  compelled  him  to  go  into  a  public  street,  fendant,  the 
^md  in  and  alonir  divers  public  streets,  to  a  public  <|efendanta 

o  ,    ,  ,     ,  .         .  ,     ,      l'">e  ^at  and 

Situate  &c.,  and  then  and  there  imprisoned  the  assaulted  him. 
upon  thefsaid  charge,  without  any  reasonable  j|^®fnu^*r°' 
probable  cause,  for  a  long  time,  to  wit,  forty-eight  The  defendant 
then  next  following,  and  against  the  will  of  the  [be  plaintfff 
by  means  whereof,  &c.    Plea,  that  before  the  ^^  appre- 

,    .        -  .  _  -  o  •  hended  on  a 

oonnittmg  the  said  supposed  trespasses,  ccc.  to  wit,  on  charge  of  fe- 
I  the  said  plaintiff  did  there  feloniously  take,  steal,  lony,but  did 

'^       ^  ^  not  go  on  to 

carry  away  divers,  to  wit,  twenty  pounds  of  fea-  pro?e  that  he 

resisted,  and 

the  defiendant  assaulted  him  in  consequence.    Verdict  for  the  defendant; 

the  ooart  refosed  to  set  it  aside,  for  only  one  assault  could  be  given  in  evidence 

*^  one  count ;  and  that  assault  having  been  covered  by  that  part  of  the  plea  which 

^^led  the  occasion  of  apprehending  the  plaintiff,  the  defendant  was  not  obliged  to 

P»TOTe  any  other  part  of  his  plea. 


Atkinson 

V. 
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18S5.  thers,  part  of  a  certain  bed  let  to  be  used  by  hin 
and  with  divers  rooms  and  premises,  part  of  the  dim 
ing-house  in  the  said  declaration  mentioned,  undc 
Warne.  certain  contract  entered  into  by  him,  whereby  the  i 
plaintiff  was  guilty  of  felony,  contrary  to  the  fons 
the  statute  in  such  case  made  and  provided, 
against  the  peace  of  our  lord  the  king ;  wherefore 
defendant  did,  at  the  time  when  &c.  in  the  said  de 
ration  mentioned,  assault  and  beat  the  said  plain 
and  gave  the  said  plaintiff  in  charge  to  one  71 
then  being  one  of  the  metropolitan  peace  officers 
cording  to  the  statute,  and  a  peace  officer  of  our  8 
lord  the  king,  authorized  in  that  behalf,  and  then  i 
there  requested  the  said  T.  B,,  so  being  such  pe 
officer  as  aforesaid,  to  take  the  said  plaintiff  into 
custody  and  safely  keep  him,  and  carry  and  con 
him,  the  said  plaintiff,  into  the  said  street,  and  in  i 
along  the  said  public  street  to  a  certain  station-hoi 
as  in  the  said  declaration  mentioned,  and  to  impri 
the  said  plaintiff  on  the  said  charge,  and  to  carry 
convey  him  afterwards  before  some  one  of  the  juit 
assigned  to  keep  the  peace  of  our  said  lord  the  1 
within  the  said  county,  and  to  hear  and  detem 
divers  felonies  and  misdemeanors  committed  wil 
the  said  county,  to  be  examined  by  and  before  s' 
justices  touching  and  concerning  the  premises,  anc 
be  further  dealt  with  according  to  law ;  and  on  t 
occasion  the  said  T,  J5.,  so  being  such  peace  officei 
aforesaid,  at  the  request  of  the  said  defendant, 
assault  the  said  plaintiff,  and  did  take  the  said  plaii 
into  his  custody ;  and  because  the  said  plaintiff 
resist  and  beat  the  said  T.  B,,  and  would  not,  b( 
then  and  there  requested,  peaceably  and  quietly  ] 
ceed  with  the  said  T.  B.  to  the  said  station-house 
the  said  T.  B.  did  then  and  there  necessarily  a  li 
strike  and  beat  the  said  plaintiff,  and  did  oblige 


Atkinson 

IK 
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■hI  phinliir  to  go,  aiui  did  carry  and  convey  tlie  said        18S5. 
laiaCiff  from  the  said  dwelling-house   into  the   said 
aUic  street,  and  in  and   along   divers   other   public 
treets^  to  the  said  station*house  in  the  said  declaration       Wab.ne. 
lenCioned,  and  did  then  and  there  imprison  the  said 
laintiflr  OQ  the  said  charge  for  the  said  space  of  time 
I  the  said  declaration  mentioned,  being  then  and  there 
reasonable  time  in  that  behalf;  and,  as  soon  as  he 
3nveniently  could,  he  compelled  the  said  plaintiff  to 
o  into  a  street,  and  in  and  along  divers  public  streets, 
»  a  pubfic  office,  situate  &c.,  and  then  and  there  im- 
xiBoned  the  said  plsuntiff ;  and  the  said  plaintiff  was 
ccordingly  carried  and  conveyed  in  custody  to  the 
aid  public-office,  before  J.  R.,  esq.  one  of  the  jus- 
Kces  assigned  to  keep  the  peace  of  our  said  lord  the 
Jog  within  and  for  the  county  aforesaid,  and  also  to 
acar  and   determine   divers  felonies,  trespasses,  and 
itfier  misdemeanors  in  the  said  county,  to  be  examin- 
ed by  and  before  the  said  J.  22.,  esq.  so  being  such 
■Mice  as  aforesaid,  touching  and  concerning  the  said 
Kfemises,  and  to  be  further  dealt  with  according  to 
ifew.    And  so  by  means  of  the  premises  the  said  de- 
Qndant  made  an  assault  upon  and  beat  the  said  plain- 
ly and  caused  him  to  be  apprehended  on  the  said 
-liarge  of  felony,  and  forced  him  to  go  from  the  said 
Lwelling-house  into  a  public  street,  and  in  and  along 
Mvers  public  streets,  to  the  said  station-house,  and  im- 
^riiODed  the  said  plaintiff  upon  the  said  charge,  and 
^^mpelled  him  to  go  into  the  said  public  street  in  that 
behalf  mentioned,   and   in    and   along    divers    public 
^^reets,  to  the  said  public-office,  and  imprisoned   the 
**id  plaintiff  upon  the  said  charge  for  the  said  space 
^^ftime  in  the  said  declaration  mentioned,  the  same 
"cing  a  reasonable  time  for  that  purpose  ;  and  which 
'■•re  the  said  supposed  trespasses  in  the  said  declaration 
•^^ntioned,  and  whereof  the  said   plaintiff  huth  above 
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1835*  complained  against  the  said  defendant  Verifi^ 
Replication^  de  injuria.  Verdict  for  the  defendfl 
having  proved  a  justification  of  one  assault;  I 

Warne.  evidence  was  given  to  prove  that  part  of  thi 
which  jstatedy  that  the  plaintiff  "  resisted  the  ] 
officer,  and  refused  quietly  to  proceed  to  the  M 
house  in  his  custody,  wherefore  the  defendant  i 
beat  and  assaulted  him." 

F,  V.  Lee  moved  to  enter  a  verdict  for  the  pL 
The  defendant  was  bound  to  have  proved  the 
of  the  matter  stated  in  the  plea,  as  a  defence  I 
action. 

Lord  Abinoer  C.  B. — Only  one  assault  was  cfa 
in  the  declaration,  and  to  which  one  plea  was  pk 
justifying  that  assault.  If  the  plaintiff  provei 
assault  to  have  been  committed,  and  the  deft 
proved  so  much  of  his  plea  as  sufficiently  aiur 
that  assault,  it  was  unnecessary  for  him  to  proi 
rest  of  his  plea.  As  the  plaintiff  could  nol; 
proved  more  than  one  assault,  the  defendani 
not  be  liable  to  prove  more  than  a  sufficient  anai 
that  single  assault. 

Holland  and  Gurney  Bs.  concurred* 

Rule  refused  i 


(tt)  See  Timothy  v.  Simpton,  ante,  244  ;  Stante  v.  Pricket,  I  < 
473 ;  1  Saund.  299,  n.  (6). 


f 
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1835. 
Beobie  against  Grenyille. 

ESPASS.     Plea  of  judgment  recovered,  and  Where,  on 
issue  of  nul  tiel  record.     Mansel  had  obtained  a  S^^Jr^lhe 
iile  for  leave  to  sign  judgment  as  for  want  of  a  plea,  on  plaintiff  draws 
.  Gen.  mi  4  WUl  4.  No.  8.  [Ante,  Vol.  IV.  mib  foPthedT"* 
.  p.  ii.l  on  the  ground  that  thouffh  as  the  judgment  fendant,  a 
of  nonsmt  in  this  court,  its  date  need  not  be  to  produce  the 
stated  in  the  margin  of  the  plea,  yet  that  the  number  r^«*  ^^ 

^  *^      '  ^  be  served  on 

c^f  the  roll  on  which  the  proceedings  were  entered  was  the  defendant. 
mxnproperly  omitted  there.     At  the  time  of  showing 
the  plaintiff's  counsel  had  in  court  a  roll  drawn 
p  by  the  plaintiff  for  the  defendant. 

Piatt  for  defendant    The  plaintiff  has  not  served 

defendant  with  a  four-day  rule  to  produce   the 

The  record  in  court  is  not  produced  by  the 

tfeodant*  but  being  made  up  by  the  plaintiff  for  him, 

may  differ  from  the  plea. 


Lord  Abikger  C.  B. — The  officer  certifies  to  us, 

when  on  issues  of  nul  tiel  record  the  record  is  not 

iwn  up  by  the  defendant,  but  by  his  adversary,  the 

*tter  should  give  the  defendant  a  four-day  rule  to 

Z^^Koduce  the  record. 

Rule  discharged. 


Arnull  against  Weatherby. 
^^\N  the  22d  January  Mansel  had  obtained  a  rule  to  A  capias  ad  sa- 

^***'^^     i_  «       1  .  1         •         tisfaciendum 

show  cause  why  the  testatum  ca.sa.  issued  against  inthebodyofit 

stated  the  sum 
recovered  to 
300/^  but  was  indorsed  for  88/.  only,  that  being  the  real  amount  of  the  damages 
costs ;  and  the  defendant  was  actually  taken  in  execution  for  the  smaller  sum. 
rule  obtained  to  set  aside  the  ca.sa.  and  discharge  the  defendant  out  of  custody 
^_^le  was  obtained  to  amend  the  ca.  sa.    The  court  set  aside  the  first     rule    v  1 
^^^^U,  and  made  the  second  absolute  on  payment  of  costs. 


Weatuerby. 
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ISJtS.        the  defendant  should  not  be  set  aside,  and  the  def5 

^'iT^'^^^       ant,  who  had  been  taken  in  execution  on  the  12th. 

Arnvll 

V.  charged  out  of  custody,  on  the  ground  that  the  tf 

stated  in  the  ca.  sa.  to  be  recovered  by  the  plaintiff-* 
lOOZ.,  whereas  the  judgment  was  for  only  88/.  damet. 
and  costs.  Fish  afterwards  obtained  a  rule  to  sl^ 
cause  why  the  testatum  ca.  sa.  should  not  be  amende 
it  being  indorsed  88/.,  for  which  sum  only  the  defies 
ant  had  been  taken  in  execution,  and  that  100/.  b 
been  put  in  the  body  of  the  ca.  sa.  by  mistake.  Be 
rules  coming  on  together. 

Fish  in  support  of  the  ca.  sa.  showed  cause  agsu^ 
the  first  rule.  First,  the  affidavit  does  not  show  i 
application  to  be  made  by  the  defendant,  but  by  jK.jP. 
of  H,  gentleman,  not  stating  him  to  be  attorney  for  i 
defendant.  Secondly,  the  application  is  too  late.  X 
defendant  has  not  been  prejudiced.  In  support  of  i 
second  rule,  he  said  that  Laroche  v.  Wasbraugh  C 
Newnham  v.  Law  (b),  and  Shaw  v.  Maxwell  (c),  sho^ 
that  a  plaintiff  may  amend  a  ca.  sa.  after  execution, 
payment  of  costs. 

Mansel  having  been  heard, 

Per  Curiam, — The  blot  in  the  writ  is  now  curei 
The  rule  for  setting  aside  the  ca.  sa.  must  be  discharg< 
without  costs :  and  the  rule  for  amending  the  ca.  e 
must  be  absolute  on  payment  of  costs. 

(a)  2  T.  R.  737.  (6)  5  T.  R.  677.  (c)  6  T.  R.  450. 
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White  against  Mayor. 

j^MLEXANDER  moved  to  review  a  taxation^  by 

which  the  master  had  not  allowed  the  costs  of 

detention  of  a  foreign  witness  in  this  country.     MacaU 

pin.^  V.  Powles  (a)  shows  that  such  expenses  may  be 

dlowed  at  the  master's  discretion^  subject  to  the  review 

of  the  court,  as  well  since  1  W,  4.  c.  22,  as  before. 

Xord  Abinger  C.  B. — The  master  certifies  to  us 
that  he  exercised  a  discretion,  and  your  affidavit  does 
not  state  that  he  did  not.  Any  special  ground  for 
allcwing  these  expenses  should  have  been  shown  vivi 
before  the  master. 

Rule  refused. 

(a)  ilnte,  Vol.111.  S71. 


In  order  to 
review  a  taxa- 
tion by  the 
roaster  for  dis- 
allowing the 
expenses  of 
detention  of  a 
foreign  wit- 
ness in  this 
country,  it 
should  be 
shown  that 
the  master  did 
not  exercise 
his  discretion 
on  the  subject 
afler  special 
grounds  for 
the  allowance 
had  been  laid 
before  him. 


Lord  against  Hope. 

JIJ^AMS  Serjt.  had  obtained  a  rule  to  open  a  rule  Mistakes  in 

for  staying  proceedin/zs  herein,  in  order  to  amend  *^?  ^^^ms  of 

/  ^  ®  rules  may  be 

^^stake  in  its  terms.     It  afterwards  appeared,  that  amended  on 

^  the  2d  May  last  the  rule  which  he  proposed  to  open  ^pg^  ^y^^^ 
"*d  been  made  absolute  for  staying  all  proceedings,  ^a^e  within 
^f  cause  shown,  and  that  be  had  now  used  affidavits  or  perhaps 
*uich  were  before  used   on   that  occasion.      [Lord  f*^*'  follow- 
^wn^er  C.  B.  On  moving  to  open  a  rule  of  court  the  where  more 
affidavits  on  which  it  was  made  absolute  cannot  be  used  gi^pged^the 

^  support  of  it,  unless  the  rule  is  drawn  up  on  reading  affidavits 

which  were 
'^^d  on  the  occasion  of  making  the  first  rule  absolute,  cannot  be  referred  to  in  order 
J  open  it,  unless  the  new  motion  is  made  and  the  new  rule  drawn  up  on  reading 


Lord 
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1835.        them,  but  matter  subsequent  to  the  first  rule  must  b» 
shown.     It  is  a  familiar  practice  of  the  courts  to  ameni 
mistakes  which  occur  in  drawing  up  their  rules,  orm 

Hope.        application  within  the  same  term  in  which  they  wer^* 
made  absolute,  or  perhaps  the  term  following  (a),  bur 
not  after.     It  would  be  very  dangerous  to  permit  a  rul» 
made  some  terms  ago  to  he  opened  on  the  mere  su^ 
gestion  of  counsel  and  recollections  of  the  judges. 

The  other  barons  concurred. 

Rule  refused. 

(a)  See  Rex  ▼.  Sheriff  of  Middlesex,  in  Cooper  v.  Jagger,  I  Chit  R. 
aDdridd,9thed.  506. 


Tarquand  against  Dawson. 

If  a  witness       A  SSUMPSIT  for  clothes  sold  and  delivered  to 
sarytoAr^  defendant's   son.      Plea,  non   assumpsit, 

plaintiff's  case  cause  was  tried  before  Taunton  J.  at  Derby ,  on  Tk\ 

in  time,  owing  ^V  ^^^  '^^^  ^^V  ^^  ^^®  '^^^  assizes.     A  negotiadoa 

to  the  fraudu-  settling  the  cause  went  on  till  the  Wednesday,  whe 

lent  manage-  ,      .  «.        i    i        i  .     .«»  i 

ment  ofthe       was  broken  oii,  and  the  plamtiii  then  sent  to 

defendant's       f^^  j^  necessary  witness,  Bosworth,     He  did  not 

attorney  in  .... 

negotiating       at  Derby  in  time,  and  the  plaintiff  was  nonsuited.  In 

the  DUiini?ff°to  '*^^  Michaelmas  term  Whitehurst  moved  to  set  asid^  *4c 
procure  his  nonsuit  and  have  a  new  trial,  on  the  ground  ths.^  ^ 
Sie^uli^  the  ^^  fraud  of  the  defendant's  attorney  the  plaintiflT  '^^ 
plaintiff  prevented  from  obtaining  the  timely  attendance  of*    '•'^ 

to  theju(^e  at  witness.     A  rule  having  been  granted, 

nisi  prius  to 

put  off  the  % 

trial ;  and,  if        Hill  and  Bourne  showed  cause.     A  party  cannot       -  ^ 

refused,should 

withdraw  the 

record ;  but  he  must  not  take  his  chance  of  success  by  trying  the  cause,  for,  if 

suited,  the  court  will  not  grant  a  new  trial. 
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Tarquano 

V, 


STered  to  say,  ^*  If  I  bad  brought  such  a  witness  I        18Sfi. 
%otiId  have  had  a  verdict."     The  plaintiff  should  have 
ured  die  attendance  of  the  necessary  witnesses  with- 
-it speculating  on  the  probabibty  that  the  cause  would      Dawson. 
settled.     At  all  events,  after  sending  for  the  wit- 
he should  have  withdrawn  the  record,  or  applied 
:  nisi  prius  to  put  off  the  tnal. 

Whitehurst  in  support  of  the  rule.  Had  it  not  been 
r  the  management  of  the  defendant's  attorney  in 
Iding  oat  his  readiness  to  settle  the  cause,  the  wit- 
ss  would  have  been  at  Derby,  There  was  not  time 
fetch  him  before  the  assizes  ended.  There  was  also 
question,  whether  the  clothes  were  necessaries  or 
<^t  ?  [Lord  Ahinger  C.  B.  That  could  only  arise  in 
action  against  the  son.]  It  might  arise  if  the  father 
med  his  son  out  of  doors.  [Parke  B.  The  present 
is  not  that  of  a  wife  whose  whole  property,  present 
future,  vested  by  marriage  in  the  husband,  but  of 
Bon  who  was  not  incapacitated  to  retain  any  property 
^^  nugbt  earn  or  become  possessed  of  as  agamst  his 
''^ther.] 

Lord  Abinger  C.  B. — The  rule  that  the  trial  of  a 
^^^Usc  at  the  assizes  will  not  be  postponed  at  the  plain- 
^^8  request  is  not  inflexible.  The  application  should 
^^ve  been  made  to  the  learned  judge  to  put  off  this 
^^1;  and  if  refused,  it  would  have  been  proper  to  with- 
^^w  the  record ;  but  the  plaintiff  cannot  be  suffered 
^o  secure  a  double  chance  of  success  by  first  trying  the 
^^Use,  and  then,  if  unsuccessful,  obtaining  a  new  trial. 

The  other  barons  concurring, 

Rule  discharged  (a). 

(«)  See  Afarti  ▼.  Mmckton,  Mich.  1835,  I  Tyr.  &  Gr.  31 ;  Cooke  v. 
^"^y,  I  Wil».  98  ;  also  1  Pri.  143 ;  9Pri.  89. 

Vol,  v.  k  k 
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1835. 

Levi  against  Duncombe. 

A  judge's  or-      A    Rule  had  been  obtained  by  Thestger,  calling  < 
made  a  rule  of  *'^^  plaintiff  to  show  cause  why  an   attachroe 

court,  and  per-  should  not  issue  against  him  for  not  delivering  his  b 

sonallv  served 

on  the  party      of  costs  pursuant  to  a  judge 's  order,  whith  had  beenmai 
called  on  to      jj  j.yjg  ^f  court,  and,  as  was  stated,  personally  served  i 

act  according  ^     ^  *  "^ 

to  its  exigency,  the  plaintiff  (a).     Cause  was  shown  by  Humfrey  ai 

afterward^  jETm/zA^*,  that  the  rule  had  been  served  on  the  plaintifl 

obtained  to  clerk,  and  not  on  the  plaintiff  personally.  [Lord  Abing 

why  an  at-  ^'  ^'  ^^^  question  is,  whether  cause  is  now  showi 

tachment  for  if  the  plaintiff  appears  by  his  counsel  against  tl 

should  not  is-  ,  %%•%•%. 

sue  against       nile,  then,  as  it  was  granted  merely  to  bnng  him  c 

the  party,  for    fo^g  ^.j^g  court  to  explain  his  disobedience  of  its  rule, 

disobeying        ... 

that  order,  but  is  immaterial  whether  it  was  personally  served  or  ik 

swfaUy^erved  That  which  constituted  the  contempt  was  not  the  d 
on  him.  regard   of  the  rule  to  show  cause, — for  that  did  t 

pearance  by     call  on  the  plaintiff  to  do  any  thing  unless  he  pleased, 

counsel,  who    jjuj;  j^jg   previous   disobedience  of  the  judge's  ord< 

showed  cause       ,.,,,,  t       n  mi 

against  the       which  had  been  made  a  rule  of  court.     The  person 

rule,  relying     service   of  that   order  on  the  plaintiff  was  therefo 
on  want  of  ... 

such  personal  necessary  in  order  to  bring  him  into  contempt.]     Sim 

theirrejru-        ^^3'  ^^^'  2   Will.  4.  s.  71.,  it  is  not  essential  toil 
larity ;  and  the  regular  service  of  ordinary  rules,  that  the  original  ru 
absolute  for      should  be  shown,  unless  demanded,  "  and  except 
issuing  an  at-    cases  of  attachment."     Then   Weston  y.  Faulkner  { 

tachment.  i.  i  i  . 

applies,  where  this  court  said,  that  service  of  all  pi 

cesses,  having  throughout  for  their  object  to  bring 

party  into  contempt,  should  be  personal,  except  t 

court  specially  order  to  the  contrary. 

(a)  Sec  Stunnell  v.  Tower,  ante,  Vol.  IV.,  862  j  Rex  v.  Smythies,  3  T 
351 ;  Barnard  ▼.  Derger,  1  New  H.  121  ;  7  D.  &  R.  612,  6  id.  614k 
(6)  2  Pri.  2. 
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Lord  Abinger  C.  B. — The  object  of  the  present       18S6. 
is  not  to  bring  the  plaintiff  into  contempt,  but  to      ^■^'v-^^ 

T  PVT 

I^^^inish  him  for  a  contempt  already  incurred  by  dis-  i,. 


ience  of  the  order  which  had  been  made  a  rule  of   Buncombe. 

>urt.     Even  if  we  had  thought  it  right  to  be  certain 

the  rale  reached  the  plaintiff  by  inquiring  if  he  had 

n   personally  served  with  it,  his  appearance  has 

•aiyed  all  necessity  for  showing  such  service.     It  is  a 

«n  known  rule  in  civil  proceedings,  and  even  in  cases 

P  summary  convictions,  that  appearance  by  a  party 

lio  has  not  been  regularly  served  is  a  waiver  of  the 

igularify,  and  has  the  same  effect  as  if  the  service 

been  regular  (a). 

The  rule  was  made  absolute  with  costs,  subject  to 
I  order  not  to  draw  it  up  for  a  month,  so  as  to  afford 
opporianity  to  avoid  the  expense  of  issuing  the  at- 
^•chnient. 

(a)  Tidd.9ed.160. 


Fuller's  Bail. 


^^RCHBOLD  in  support  of  bail.     The  officer  of  Ifthedefend- 
the  court  objects  to  the  notice  of  bail  as  insufficient,  soner,  the  no- 
^^rnot  statinir  the  defendant  to  be  a  prisoner;  but  no  ticeofbail 
•^«e  or  statute  exists  by  which,  if  the  defendant  be  a  ihat  fact 
P^soner,  the  notice  of  bail  needs  state  him  to  be  such. 
^^  plaintiff  does  not  require  that  information,  nor 
^oes  he  oppose  the  bail. 

Alderson  B.  (sitting  alone.)  This  notice  of  bail  is 
^fective,  according  to  a  case  of  Hay  ton*  s  bail;  and  it 
^  better  to  adhere  to  a  rule  of  practice  when  esta- 
**'*^ed,  than  nicely  to  consider  the  reasons  for  it. 

The  bail  did  not  justify. 
K  k2 


4ai  CASES  IN  HILARY  TERM 

1835. 

Moody  against  Aslatt  and  Others. 

In  an  action  A  N  action  on  the  case  against  commissioner 
Iw  wWch  a"*^^'  turnpike-road  for  negligently  leaving  a  hole 

coach  was  in-  p^^  quod  the  plaintiff's  coach  sustained  damaire 
jured,  a  plain-  ,  ,  .  , 

tiff  declared      arrived  at  issue;  but  instead  of  stating  the  plai 

and  proceeded  ^^^^  according  to  the  fact  "  JohrC'  Moody,  i 
to  issue  in  the  °  ^* 

nameof <<)f^i7-  throughout  alleged  to  be  "  William'  Moody. 

^"court  re^'  fi'^  moved  to  amend  the  writ,  declaration,  and  all  i 
fnsed  to  amend  quent  proceedings,  by  inserting  the  christian  nami 
ings  by  sub-     instead  of  William,  on  affidavit  that  though  a  ^ 

stituting  the  Moody,  the  plaintiff's  son,  drove  the  coach  at  th< 
name  of  John, 

which  was  the  John  Moody,  the  father,  was  the  party  really  int 
faXroffe.  to  be  plaintiff. 

liam,  though 

JoAn  was  Pakke  B. — If  John  and  not  William  was,  in  tl 

liTe^parU' ori-  ^"^t*'^^®'  really  intended  to  be  the  plaintiff,  h 
ginally  intend-  safely  try  the  cause  without  the  amendment  prayc 

fid  to  be  ihe 

plaintiff;  for  if  ^^^  defendant  cannot  now  take  advantage  of  c 

that  was  the     misnomer  at  this  stage  of  the  cause  (a) :  but  if  t 

fact  it  was  too 

late  in  the        ^^s  originally  meant  to  be  the  plaintiff,  no  amen 

cause  for  the     ^j]]  jj^  allowed,  so  as  to  let  in  his  evidence, 
defendant 

iSSuge  of        The  other  Barons  concurring, 

the  misnomer,  Rule  refu 

and  if  it  were  /„)  See  3  &  4  IF.  4.  c.  43.  «.  11. 

not,  no  amend- 
ment should  be  granted  for  the  purpose  of  letting  in  his  evidence. 


Clements  against  Newcome. 
Where  in  an     /^  A SE  for  libel.    A  rule  nisi  had  been  gran 

a  rule  was  change  the  venue  from  London  to  Linoolnsk 

granted  to 

change  the  venue  from  London  to  Lincolnshire  on  the  usual  affidavit,  a  role 
It  back  to  London,  on  affidavit  that  the  libel  was  published  there  as  well  as 
eolnthire,  was  made  absolute,  without  calling  on  the  plaintiff  to  undertake 
material  evidence  in  London. 
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usual  aflSdavit,  viz.  that  the  cause  of  action  arose  1835. 
:a  JLincobukire.  A  rule  to  bring  back  the  venue  hav- 
Mg  been  afterwards  obtained  on  an  affidavit  that  the 
fcel  had  been  published  in  London  as  well  as  Lincoln-  Newcome. 
ire,  but  without  undertaking  to  give  material  evi* 
^nce  in  the  former  county,  cause  was  shown  on  that 
But, 


Cleicekts 

V. 


JPer  Curiam — The  first  rule  for  changing  the  venue 
to  have  been  irregularly  obtained ,  for  it  is 
om  that  the  newspaper  containing  the.  libel  was  pub- 
in  London.     That  is  sufficient  to  entitle  the 
laintiff  to  retain  the  venue. 

Rule  to  change  the  venue  dbcharged.    Rule 
to  bring  it  back  absolute. 

W.  H.  Watson  supported  the  rule  to  bring  back  the 
-nue.    B.  V.  Richards ,  the  other  rule. 


^TswART  and  Another,  Assignees  of  Grimsdale,  a 
bankrupt,  against  Moody  and  Another. 

J^RO VER  for  chattels  of  the   bankrupt.     Pleas  :  A  trader  as- 
first,  not  guilty ;  secondly,  that  Grimsdale  was  not  p^j^^y  ^j^  ** 
^  Wnkrupt ;  thirdly,  that  before  his  bankruptcy  he  as-  trust  to  pay 
^^ned  the  said  chattels  to  the  defendants.    The  repli-  ^^^^  ^nd 
^tion  to  the  third  plea  set  out  an  indenture  of  assign-  afterwards  to 

discharge  all 

^t  by  Grimsdale  of  all  his  property  to  the  defend-  his  just  debts. 
^  m  trust  to  pay  off  a  mortgage,  and  afterwards  JJ^^^'^JJ^"  f 
^  pay  and  discharge  all  his  just  debts,  and  then  e  G.  4.  c.  16. 

s.  3.,  that  this 
inumiient  must  be  taken  to  have  been  made  with  intent  to  defeat  or  delay  his 
onutofs ;  for  delay  being  the  necessary  consequence  of  the  act  of  assignment,  it 
inist  be  taken  to  have  been  intended,  and  no  evidence  is  necessary  of  the  intention 
with  which  it  was  executed. 
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1835.       alleged  that  the  said   Grimsdale  was  a  trader^  that 
^^^^"^^^      was  in  embarrassed    circumstances    at  the  time 

and  Another   executed  the  assignment ;    that  it  was    fraudule^ 
_  ^'  executed  by  him ;  that  no  notice  was  published  in 

and  Another.    Gazette  two  months  after  its  execution ;  that  he  th£ 
by  became  bankrupt,  and  being  indebted  to  H.  lU^ 
in  100/.,  a  fiat  in  bankruptcy  issued  against  him,  ua< 
which  the  plaintiffs    were  appointed  assignees.    V 
rejoinder  traversed  that  any  debt    was   due  to 
Iteeves,  and  also  that  the  bankrupt  executed  the  d.^ 
fraudulently  and  with  intent  to  defeat  or  delay 
creditors.    Notice  was  given  of  disputing  the  act^ 
bankruptcy,  and  the  petitioning  creditor's  debt, 
the  trial  at  the  Middlesex  sittings  after  Michaels 
term,  the  jury  found  that  a  debt  was  due  to  ILReev 
but  the  assignment  in  the  replication  being  proved 
have  been  executed  on  2nd  November  1832,   Gum 
B.  directed  them  that  the  deed  was  an  act  of  ban 
ruptcy.     Verdict  for  plaintiff. 

Biggs  Andrews  moved  for  a  new  trial.     The  joi 
M'ere  misdirected ;  for  though  under  the  repealed  sti 
tute  1  Jac,  1.  c.  15.,  this  deed  of  assignment  would  hai 
been  held  an  act  of  bankruptcy  if  the  creditors  wei 
in  fact  delayed,  without  any  necessity  to  prove  that 
be  the  bankrupt's  intent  in  executing  the  assignmen 
it  is  otherwise  under  the  present  bankrupt  act,  6  Geo. 
c.  16.,  which  has  made  it  material  for  those  who  di 
pute  an  assignment  of  this  kind  by  a  bankrupt, 
prove  that  the  intent  with  which  it  was  made  was 
defeat  or  delay  the  creditors.    Under  the  second  secti< 
of  1  Jac.  I.e.  15.,  a  transfer  of  his  goods  by  a  trader  " 
the  intent,  or  whereby  his  creditors  shall  or  may  be  d 
feated  or  delayed  for  (a)  the  recovery  of  their  just  ai 
true  debts,"  might  properly  be  held  to  be  an  act  of  ban 

(o)  Sic . 
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iptcy^  without  any  necessity  to  prove  the  intent  of       1835. 
"^lie  transfer  :  but  section  3  of  6  Geo.  4.  c.  16.,  omits      ^T^''^^ 

Stewart 

e  general  words,  "  or  whereby,"  and  only  uses  the    and  Another 
ords,  "  with  intent  to  defeat  or  delay  the  creditors."  '^' 

n^hough  a  transfer  of  property  to  this  extent  was  often   and  Another. 
!Xield  an  act  of  bankruptcy  under  the  repealed  statute 
^>f   JameSg    Lord  Eldon^    in    Ex   parte   Bourne  (a), 
doubted  the  principle  of  those   decisions.     Again,  in 
J0>utto7i  V,  Morison{b),  he  treated   Worseley  v.  Mat- 
^os  (e)  as  leaving  the  subject  of  intention  open  to  parol 
evidence. 

Parke  B.  {d) — The  assignment  by  Grimsdale  of  all 
property  was  clearly  an  act  of  bankruptcy.  Robert^ 
V.  LiddeU  {e)  clearly  established  that  an  assignment 
of  a  trader's  whole  effects  to  trustees  for  the  benefit  of 
Ms  creditors,  was  an  act  of  bankruptcy ;  and  settled 
*hat  the  words,  "  or  whereby,"  in  the  statute  of  James^ 
did  not  alter  the  preceding  words,  "  to  the  intent ;" 
^od  that  the  words  taken  together,  **  to  the  intent  or 
^hereby  his  creditors  shall  or  may  be  defeated  or  de- 
**yed/*  were  to  be  construed  "  to  the  intent  that  his 
^^'^ditors   shall,   or   whereby  they  may  be  defeated." 
though  the  terms  of  the  third  section  of  6  Geo.  4. 
^*  16.  are  shorter,  they  apply  to  every  act  of  bank- 
^ptcy  before  mentioned,  and  have  the  same  object 
^nd  effect  as  the  former  act,  without  any  intention  to 
^ter  the  former  law  on  the  subject.     If  the  necessary 
Consequence  of  a  man's  acts  be  to  delay  his  creditors, 
^t  must  be  taken  to  be  his  ''  intent."      A  trader's 
ptrting  with  all  his  effects  so  as  to  place  them  in  dif- 
ferent hands  from  those  into  which  they  would  other- 

(•)  16  V€».  148.  (6)  17  Veacy,  193.  (c)  1  Burr.  467. 

(i)  Lord  Abinger  C.B.  was  sitting  in  Equity,  and  Aldenon  B.  had  gone 
isCkaaben.  («)  9  East,  487. 
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wise  fall  by  operation  of  the  bankrupt  laws,  must,  b; 
necessary  consequence,  be  an  act  of  bankruptcy. 

BoLLAND  and  Gurney  Bs.  concurring. 

Rule  refused  (a). 

(a)  See  Carr  v.  Burdiss,  ante,  p.  136  ;  Botcherley  v.  Lancaster,  I 
U  Ell.  77  ;  Baiter  v.  Pritchard,  id.  456  ;  Rose  v.  Haycock,  id.  460. 


IN  THE  EXCHEQUER  CHAMBER. 

Fisher  against  Cochran,  Administratrix. 

(In  Error  from  the  Exchequer  of  Pleas.) 

[Before  Lord  Denman  C.  J.  Littledale,  Patteson, 
and  Williams,  Justices  of  K.  B.;  J.  A.  Park,  Gase- 
lee,  Vaughan,  and  Bosanquet,  Justices  of  C. P.] 

A  policy  of  A  SSUMPSIT  on  a  policy  of  insurance  on  a  ship, 
insurance  on  a  Cyclops,  which,  by  memorandum  in  the  maririn, 

ship,  contain-  u      r  ^  .  , 

edamemoran-  was  warranted  not  to  sail  for  British  North  America 

mareinVat     ^^^^^  ^^^^  August  1831.    (The  facts  of  this  case  are 

the  said  ship 
i«ras  "  warrant- 
ed not  to  sail 
for  Britiih 
North  Ameri- 
ca after  1 5th 
-4iigttjn831." 

On  that  day  she  was  in  dock  at  Dublin  ready  for  sea,  and  having  cleared  for  Quebec 
was  hauled  out  of  dock  into  the  Li/^ey,  as  early  in  the  afternoon  as  the  tide  permitted. 
The  wind  blowing  strong  and  directly  up  the  river,  she  could  not  set  a  sail,  but  was 
warped  down  about  half  a  mile,  when  the  tide  falling  she  took  the  ground.  She  was 
warped  a  little  further  next  day,  took  the  ground  again  when  the  tide  fell,  being 
still  ten  miles  from  the  harbours  mouth.  On  the  17th,the  wind  having changea, 
she  set  her  sails  and  got  to  sea,  but  was  lost  on  the  voyage.  The  jury  found  thlt 
the  master  and  crew,  by  hauling  out  of  dock  and  warping  down  the  river  on  the  15tb, 
intended  to  put  themselves  in  a  more  favourable  situation  for  prosecuting  the  voyage 
from  Dublin  to  British  North  America,  and  not  merely  to  fulfil  the  warranty,  but 
that,  at  the  same  time,  when  the  vessel  quitted  the  dock  they  knew  it  was  impossible 
to  get  to  sea  that  day.  Held,  that  the  ship  was,  on  the  15th  Augutt,  in  prosecution 
of  the  voyage  assured ;  and,  therefore,  that  the  warranty  was  satisfied,  ana  the  policy 
available. 


stated  at  length  ante,  Vol.  IV.  424.)  The  court  having 
ordered  a  new  trial,  it  took  place  at  the  Lancaster 
summer  assizes  in  1834,  when  the  jury  found  that  the 
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and  crew  of  the  Cy clops ^  by  hauling  out  of  dock        1835. 

cl  warping  down  the  river  lAffey  on  the  I5lh  August^      ^'^^/-^^ 

Fisher 
Ls^M-tended  to  put  themselves  in  a  more  favourable  situa-  ^, 

t5.«3ii  for  prosecuting  the  voyage  from  Dublin  to  British     Cochran, 

I^S^arih  America,  and  not  merely  and  solely  to  fulfil  the 

aiTTaiity ;  but  that  at  the  time  when  the  vessel  quitted 

dock  they  knew  it  was  impossible  to  get  to  sea 

^^at  day.    Judgment  having  been  entered  for  the  plain* 

ttff  on  that  verdict,  a  writ  of  error  was  brought ;  the 

l>oints  stated  on   the  part  of  the  plaintiff  in  error 

lacing,    that  the  Cyclops  did  sail  for   Quebec  after 

^he  16th  of  August,  and,  consequently,  that  the  war- 

^■'anty  was  not  complied  with ;  that  hauling  the  vessel 

^^^t  of  dock  and  warping  her  half  a  mile  down  the 

'^▼er  on  the  16th,  when  the  captain  knew  it  was  im- 

lH>s8ibIe  to  proceed  to  sea,  was  not  a  sailing  within 

^ne  meaning  of  the  warranty.    For  the  defendant  in 

^iTor,  the  point  stated  was,  that  the  going  out  of  the 

^ock,  and  proceeding  down  the  river,  as  found  in  the 

special  verdict,  was  a  sailing  on  the  16th  August  with* 

*n  the  terms  of  the  warranty. 

CressweU  for  the  insurer,  the  plaintiff  in  error.   This 

Judgment  should  be  reversed,  for  the  warranty  not  to 

^l  for  British  North  America  after  the  16th  August 

*83l,  was  not  fulfilled.     "  A  warranty  in  a  policy  of 

^^urance  is  a  condition,  or  a  contingency,  and  unless  it 

^  performed  there  is  no  contract.     It  is  perfectly  im- 

i&aterial  for  what  purpose  a  warranty  is  introduced ; 

Vit  being  inserted,  the  contract  doe^  not  exist,  unless 

H be  literally  complied  with;  per  Lord  Mansfield,  in 

Jk  Hahn  V.  Hartley  (a).     Now  this  ship  was  in  har- 

boar  at  Dublin  on  the  16th,  and  protected  by  the 

policy  there ;  she,  therefore,  did  not  sail  till  after  that 

day.    That  she  was  ready  for  sea  and  cleared,  makes  no 

(a)  I  T.  R.  343. 
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1835.       difference^  if  she  was  prevented  by  stress  of  weather  firoi 
so  doing,  Hore  v.  Whitmore  (a).     [Lord  Denman  C. « 
V.  The  question  is^  whether  she  sailed  or  not  on  the  15t 

?n  Error'  ^^  August,  so  as  to  satisfy  the  warranty?  It  must  l 
assumed,  that  if  from  whatever  cause  she  did  not  8ii 
in  due  time,  the  warranty  would  not  be  compIie( 
with.]  Sailing  at  a  place  is  not  sailing /rom  it;  to  M 
is  to  sail  on  the  voyage ;  to  depart,  must  be  to  depai 
from  some  particular  place,  per  Gibbs  C.  J.  in  Mm^ 
V.  Royal  Exchange  Assurance  Company  {b).  Bond\ 
Nutt  {c),  the  first  case  on  the  point,  is  very  differen 
from  the  present ;  that  was  a  policy  on  a  ship  "  at  am 
from"  Jamaica  to  London,  warranted  to  have  saile* 
on  or  before  1st  August  1776.  The  vessel  sailed  frai 
one  port  in  Jamaica  for  another  in  the  same  islao 
for  convoy,  and  the  warranty  was  held  to  be  satisfied 
for  she  sailed  for  England,  via  the  second  port,  tfai 
being  a  proper  course  and  no  deviation :  so  that  she  wa 
considered  to  have  sailed  from  Jamaica  when  she  Id 
her  first  port  in  that  island.  Moir  v.  Royal  Exchm^g 
Assurance  Company  shows  that  a  warranty  '^  to  dc 
part"  before  a  certain  day,  means  not  merely  to  bred 
ground,  but  fairly  to  set  forward  on  the  voyage.  Hai 
this  warranty  been  to  ^^  depart"  on  or  before  the  16|] 
August,  would  it  have  been  broken  by  moving  the  sU] 
on  that  day  in  harbour,  as  was  here  done  ?]  [IMile 
dale  J.  This  warranty  does  not  require  the  ship  U 
leave  the  harbour  of  Dublin.']  In  Thelluson  v.  Fer 
gusson  {d)  the  voyage  insured  was  '^  at  and  from  Gmm 
daloupe  to  Havre,  warranted  to  sail  on  or  before  tin 
31st  of  December''  The  ship  took  in  a  completi 
lading  and  provisions  for  France,  and  all  her  dearaiieei 
and  papers  at  Pointe  a  Pitre,  in  Guadaloupe^  and  saikc 
from  thence  on  the  24th  October  for  Basse-^erre^  till 

(«)  Cowp.  784.  (b)  6  Tannt.  241. 

(c)  Cowp.  601.  {d)  Douglas,  361. 
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JFrenck  governor's  residence,  in  order  to  join  convoy.        1835. 
'X*here  being  no  convoy  till  after  3 1st  December ^  the  ship 

^was  not  permitted  to  depart.    The  court  held  that  the  *  '^T 

tiling  was  boni  fide  from  Polnte  a  Pitre.     Wright  v.  ^oc"^^^* 

®  ®  m  Error. 

fiier{a)  shows  that  a  warranty  to  sail  is  to  sail  from 

tJbe  loading  port;  weighing  anchor  is  no  where  laid 

down  to  be  a  compliance  with  a  warranty  to  sail. 

Jjmg  V.  Auderdan^b)  shows  that  the  ship  had  not  left 

lier  loading  port.    That  insurance  wasj  **  at  and  from 

Jkmarara  to  London^  warranted  to  sail  from  Demo- 

^oraon  or  before  the  1st  of  Augmt  1823."    The  ship 

havbg  completed  her  cargo  sailed  on  that  day  beyond 

^])e  mouth  of  the  river  to  a  shoal,  where  the  tide  being 

t4X)  low  to  cross  with  a  full  loading,  she  anchored,  and 

^  not  cross  it,  or  discharge  her  pilot,  till  the  3d. 

^Dut  was  held  a  "  sailing"  on  the  1st  August ;  and 

I^id  Tenterden  said,  '^  it  was  contended  that  the 

^ords  *  from  Denuwara*  must  have  the  same  sense 

ia  every  case,  and  must,  therefore,  be  construed  to 

^ao,  '  sail  from  the  outside  of  this  shoal;*  and  if 

^t  part  of  the  sea,  which  lies  at  the  outside  of  the 

^Wl,  was,  in  a  popular  or  general  sense,  part  of 

^emarara,  this  argument  would  prevaiL     But  the  fact 

appears  otherwise.'*    Again,  he  said,  ^'  if  the  outside 

^  this  shoal  had  been  part  of  the  port  of  the  ship's 

^^parture,  as  in  any  popular  and  general  sense,  a  part 

^f  Dettiarara,  we  should  have  thought  the  warranty 

^  complied  with."    The  anchorage  taken  up  in  the 

^ffey  was  part  of  the  port  of  the  ship's  departure. 

^^  mere  warping  down  the  river  within  the  port,  was 

^  more  a  compliance  with  the  warranty  than  setting 

of  sail  would  have  been.      Had   the  warranty   been 

*'  to  sail  after  the  15th  of  August"  it  would  have  been 

implied  with.    [Littledale  J.  Suppose  the  warranty 

to  have  been  that  the  ship  should  not  ^'  proceed  on 

(•)  11  East,  515.  (//)  3  B.  &  Cr.  495. 
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1835.       her  voyage  after  the  15th  August,  would  you  conten« 
^"^^      that  it  meant  the  same  as  "  not  to  depart'*  after  ths 

FlSHEB  ^ 

V.  time  ?]      Yes ;    this  ship    did    "  not    depart  on    he 

^n  Erron'  ^^y^S®"  ""**'  after  the  day  warranted.  [Littledale  i 
Your  argument  is,  that  sailing  for  British  Amerki 
means  ^^  from  the  port"  of  Dublin.  Suppose  there 
had  been  a  contract  by  the  master  to  carry  goods  tc 
Halifax  safely,  and  the  ship  had  been  lost  in  any  pari 
of  the  Liffeyy  would  you  say  he  would  have  been  liabh 
to  the  loss  ?]  Yes,  from  the  time  he  took  charge  a 
them.  [Littledale  J.  Then  would  it  not  satisfy  HbSn 
warranty,  that  the  vessel  commenced  her  voyage  at  air 
place  in  the  Liffey,  viz.  by  leaving  her  moorings  with  i 
full  cargo  and  proceeding  down  the  river  on  the  15thl 
Vaughan  B.  You  argue,  that  *'  for"  is  synonymoo 
with  **  from  ;*'  and  you  seek  to  introduce  the  won 
'^  from*'  into  the  policy.  Patteson  J.  As  this  is  not  i 
warranty  not  to  sail  from  Dublin  aft;er  15th  Jamtarjf 
I  do  not  see  why  the  ship  might  not  sail  on  her  voyagi 
while  in  that  port.  Littledale  J.  She  may  be  *'  saiHog^ 
when  she  is  at  the  port.]  In  Nelson  v.  Sak>ador{fi)  i 
was  held,  that  a  warranty  to  sail  *'  on  or  before  a  paitieii' 
lar  day,"  was  tiot  fulfilled  if  the  ship  did  not  completel] 
unmoor  on  that  day,  though  she  then  bad  her  cargo  on 
board,  and  being  quite  ready  to  sail  was  only  prevented 
by  stress  of  weather  irom  so  sailing.  As  this  ship  wai 
never  off  her  anchor  on  the  15th,  she  could  hardly  ht 
said  to  be  under  weigh  on  that  day.  [Bosanqueii. 
That  argument  might  hold  had  she  done  nothing  moM 
than  merely  lifting  her  anchor  and  letting  it  do#c 
again.]  The  ship  was  at  Dublin  on  and  after  the  IM 
August. 

Wightman^  for  the  insured,  the  defendant  m  errof, 
was  stopped  by  the  court. 

(a)  Moody  &  M.  309. 
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liord  Dbnuan  C.  J.»  after  stating  the  case,  pro- 
ceeded.   We  have  considered  this  question,  both  in 
the  course  of  the  very  ingenious  argument  addressed 
to  usy  and  since  its  conclusion ;  and  are  of  opinion 
that  this  vessel  must  be  taken,  under  the  circum- 
stances stated,  to  have  been  on  the  15th  o{  Auffttst  in 
the  prosecution  of  the  voyage  to  North  America ;  for 
^^t  think  that  in  point  of  fact  she  had  commenced  her 
^^cyage.     In  order  to  bring  it  within  those  cases  in 
^^liidi  it  has  been  held  that  the  voyage  had  not  com- 
^oeDced,  and  therefore,  that  the  policy  did  not  attach, 
^dt.CressweU  has  been  obliged  to  assume  that  there  was 
^^  particular  terminus  a  quo  contemplated  in  this  policy ; 
bvtwhen  we  look  at  the  terms  of  it,  we  do  not  find 
^Ittt  that  is  warranted  as  a  term  of  the  policy ;  but  be- 
^^  a  time  policy  in  general,  the  warranty  is,  that  she 
^hll  not  sail  from  British  North  America  after  the 
^  S6i  ot  August.    If,  therefore,  she  was  in  fact  in  the 
t^niecution  of  any  voyage  from  any  place,  which  voy- 
^feisnot  proved  to  have  commenced  after  the  15th  of 
-^tigustf  the  warranty  is  not  broken;  and  as  the  facts 
^fpear  to  us  clearly  to  show  that  she  was  in  the  prose- 
^^ticmof  her  voyage  on  the  15th  of  August,  having 
^^Mde  a  movement,  though  in  the  river,  for  the  purpose 
^proceeding  to  the  sea,  and  over  the  sea  to  North  Ame- 
I,  the  warranty  has  not  been  broken,  and  the  par- 
are  entitled  to  recover.     That  makes  this  case  of 
▼ery  general  application,  and  distinguishes  it  from 
^  those  that  have  been  before  the  court  on  former 
^^ocisions ;  for  there  is  no  particular  point  from  which 
the  voyage  is  contemplated  as  commencing.    If  that 
«)ad  been  so,  we  should  have  been  bound  to  consider 
^e  effect  of  the  word  '^  sailing*'  as  contradistinguished 
from  the  word  *'  departure,''  which  we  do  not  feel  our- 
Belres  called  upon  to  do  on  the  present  occasion.     Mr. 
CressweU  has  very  properly  given  up  the  point,  that 


1835. 
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the  word  "  saSing"  can  be  confined  to  the  mere 
nical  act  of  hoisting  the  sails,  or  any  thing  of  that  s^oj 
the  fair  question  is,  as  he  has  stated,  whether  at  tl 
time  of  the  loss  the  voyage  can  be  said  to  have  cosi 
menced,  and  whether  the  ship  was,  in  truth,  proceedik>i 
on  her  voyage  to  North  America.  Now,  considerbsi 
that  there  was  no  distinct  point  of  commencemetf 
pointed  out  by  this  policy,  we  think  that  the  tesar^ 
was  in  the  prosecution  of  her  voyage,  and  consequentB- 
within  the  protection  of  the  policy. 


A  promis- 
sory note  for 
payment  of 
20/.  to  B. 
on  demand, 
-with  lawful 
interest  till 
payment,  for 
value  received. 
Held,  that  this 
was  a  note  of 
the  second 
class  mention- 
ed in  55  G.  3. 
c.  184,  viz. 
payable  other- 
wise than  to 
bearer  within 
two  months 
after  date ; 
and  therefore 
required  only 
a  is.6d, 
stamp. 


IN  THE  EXCHEQUER  OF  PLEAS. 

Dixon  against  Chambers. 

A  SSUMPSIT  by  payee  against  the  maker  of  a  pn^ 
missory  note,  by  which  the  defendant  "  promisS 
to  pay  the  plaintiff  on  demand  ^L  with  lawful  inteiess 
until  payment  for  value  received."  The  stamp  bdca 
Is.  Gd.  it  was  objected  that  it  should  have  been  a  S 
stamp.  Gurnet/  B.  directed  a  verdict  for  the  plaiJ 
tiff.  Gunning  now  moved  for  a  new  trial,  citing  KeaM 
V.  Whieldon  (a),  where  a  promissory  note  for  11 Z.,  ps^ 
able  to  A.  B.  on  demand,  was  held  to  require  a  9t 
stamp,  as  a  promissory  note  payable  to  "  bearer  on  9- 
mand"  within  55  Geo.  3.  c.  184. 

Per  Curiam. — That  case  was  expressly  over-ruW 
in  Cheetham  v.  Butler  (b).  This  is  a  promissory  nc^ 
of  the  second  class,  payable  otherwise  than  to  beac^ 
within  two  months  after  date. 

Rule  refused. 


(a)  a  B.  &  Cr.  7. 


(b)  6  B.  &  Adol.  837. 
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18S5. 
Hebbe&t  against  Thomas  and  Another. 

ESPASS  for  breaking  and  entering  a  certain  The  plaintiff 
close  of  the  plaintiff,  next  adjoining  certain  work-  £'"^'^^^^,1'' 
thops  and  premises  in  the  possession  of  one  J,  Swan  on  houses  and 
side  thereof;  and  adjoining  certain  land  in  the  pos-  a^y^^d  ancT' 

^ion  of  the  defendant  Wm.  Thomas  on  the  other  side  passage  ad- 

tlsereof,  and  situate  in  the  parish  of  St.  Martin  in  J3ir-  of  them,  de- 

'nminqham.  in  the  countv   of  Warwick,   and   also   two  mwed  ihem  by 
^        ^  ''  '  ^  parol  to  seve- 

other  closes  of  the  plaintiff  in  the  parish  aforesaid,  and  ral  tenants, 
a  certain  other  close  of  the  plaintiff  in  Birmingham  &c.  ^ v^e'i  SiTy ard 
^^vid breaking  doors,  gates,  locks,  &c.     Pleas:  first,  not  and  passage, 
S^ty ;  secondly,  that  the  defendant  W.  Thomas^  long  pnvy^and^ 
*^^fore  and  at  the  several  times  when  &c.,  was  the  law-  P"™P  t*>ere  in 
^occupier  of  certain  premises  with  the  appurtenances  plaintiff  re- 
tuate  in  the  county  aforesaid,  and  that  the  said  de-  P^'^  ^e 

pump,  but  it 

^sodaot  W.  Thomas^  and  the  other  occupiers  of  the  did  not  appear 
last-mentioned  premises  for  the  time  being,  for  "^J^  and  dL- 
^  during  the  full  period  of  twenty  years  next  before  sage  were  de- 
commencement  of  the  suit,  had  respectively,  as  of  ornot.  Aede- 


{ht,  and  without  interruption,  had,  used,  and  actually  Pendant  being 
^^^yed,  and  at  the  several  times  when  &c.  the  de-  long  term  in 
"•aidant  W.  Thomas  of  right  ought  to  have  had,  used,  other  premises 

.  .  '  '  of  the  plam- 

^^d  enjoyed  a  certain  way  for  himself  and  themselves,  tiff  which  also 
^Jid  his  and  their  servants,  to  pass  and  repass  on  foot  yard  and  dm- 
^rom  a  certain  public  street  in  the  county  aforesaid,  sage, the plain- 
^died  Smallbrook  Street^  into,  through,  and  over  the  tresps^s^ 
•aid  closes  in  which  &c.  unto  the  said  premises  of  him  against  him 
tbe  said  defendant  W.  Thomas  in  this  plea  aforesaid ;  and  enter- 
ed also  from  the  said  last-mentioned  premises  unto,  H^?^thTth 
ioio,  through,  over,  and  along  the  said  closes  in  which  question  for 
4c.  into  the  said  pubUc  street  there,  at  all  times  of  the  noVwSether 
year,  at  his  and  their  free  will  and  pleasure,  as  to  the  tbe  plaintiff 

had  reserved 
the  yard  and 
pasnge  to  himself,  but  whether  be  bad  ever  demised  it  so  as  to  part  with  his  pos- 
session of  it. 


fi04  CASES  IN  HILARY  TERM 

18S5.        premises  of  the  said  defendant  T^.  Thomas^  belong 

J*^^"^^      and  appertaining;  wherefore  &c.   the  defendant 
Hebbert 

y^  Thomas^  and  fhe  other  defendant  R.  Freeman^  as  1 

nd  A***  th  *®^^*"*  ^^^  by  Ws  command,  justified  using  Ihe  r 
&c.  and  breaking  the  gates,  because  they  ol>8truci;^ 
the  way  &c.  which  were  the  trespasses  in*  the  smd  9 
claration  mentioned^  Replication,  traversing'the  rig'] 
ot  way  as  appertammg  to  a  messuage  and  prenusi 
occupied  by  tlie  defendant  W.  'i%omas^  as  in  the  » 
cond  plea ;  with  a  new  assignment  extra  viam. 

Plea  to  the  new  assignment,  alleging  a  right  of  wi 
as  appertammg  to  a  messuage  and  premises  occupu 
by  the  defendant  W.  TTiomas,  as  in  the  second  pk 
Replication  to  plea  to  new  assignment,  traversing  tl 
right  of  way.    Issue  thereon. 

The  locus  in  quo  was  a  ^ard  ani^  passage  a4]oini' 
to  certain  premises  in  Smallbrook  Street,  Birmingka 
of  which  the  plaintiff  was  s^bed  in  fee;  and  the  qu. 
tion  was,  whether  the  yard  ojad  pas3age  were  die  m 
elusive  property  of  the  plaintiff,  or  of  the  dei^ndl 
Thomas;  or  whether^  a^  lessee  for  a  long  term  of  yea 
and  occupier  of  certain  other  premises  of  the  phuK 
also  adjoining  the  yard  and  passage  in  question^  thiat^ 
fendant  had  not  at  least  a  right  of  passage  over  tm 
Apuipp  and  privy  in  the  yard  in  question  wer^useo 
six  tenants  who  oQCupied  the  plaintiff's  premises,  apcL 
plaintiff  had  rep3ired  the  pun^p;  but  whetlier  the  y 

V  itself  had  been  4cmis(^d  to  any  one  of  them  did  nob 

pear,  though  the  defendant  insisted  that  the  use  by 
plaintiff's  tenants  showed  that  it  bad.     No  evidence 
right  of  way  was  given  by  the  .defendants.    At  < 
trial  at  the  Warwickshire  sumn^er  assizes  in  \8St, 
Park  J.  left  it  to  the  jury  to  say  whether  the  p|ain^ 
or  those  from  whom  he  claimed  •  bad,  at  the  time 
Remising  the  other  premises,   reserved  the  yard 
question.    The  jury  found  that  he  had  not»  and  ^* 


and  Anothert 
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a  verdict  for  the  defendants.     A  rule  for  a  new  trial       1835. 
J^viDg  been  obtained  on  the  ground  of  misdirection,  ^^-^v^^ 

ll£BBERT 
V. 

ifitf  and  Humfrey  showed  cause.  The  manner  in  J^[^^^^ 
which  the  locus  in  quo  was  used  by  the  plaintifTs 
tenants,  with  the  circumstances  of  there  being  a  com- 
■lOD  prify  and  pump  there,  was  suflScient  to  induce  a 
jvy  to  presume  that  the  yard  was  demised  by  the 
pUntiff,  together  with  the  adjoining  premises.  Then 
die  direction  was  correct. 

Gnndhum  Serjt.  Amos  and  Gale  contr^  were  stopped 
by  die  court* 

Lord  Abingbr  C.  B. — This  rule  must  be  absolute. 
^There  was  no  evidence  that  the  tenants  of  the  several 
woes  held  under  any  other  than  parol  contracts, 
^question  on  the  point  of  misdirection  is,  whether,  in 
^mequence  of  the  fact  of  his  not  demising  the  locus  in 
^  the  landlord  must  be  presumed  to  have  reserved 
^  ot  whether  it  passed  in  some  indefinite  manner  to 
^tenant  of  each  of  the  plaintiff's  houses  by  his  demise. 
%  opinion  is  in  the  negative  on  both  points.  There  was 
^evidence  of  a  distinct  contract  by  the  plaintiff  with 
^b  tenant;  all  that  was  proved  was  user  by  all  of 
^Qem.    It  therefore  appears  to  me  that  this  plaintiff 
^tet  be  presumed  to  have  granted  to  each  tenant  an 
^Mement  in  the  yard  and  passage,  and  not  to  have  de- 
'^^iaed  them  to  any  one  tenant ;  though  he  might  have 
^^  done,  reserving  the  easement  to  the  other  tenants. 
^^  diould  have  been  left  to  the  jury  to  say,  not  whether 
plaindff  reserved  the  locus  in  quo  to  himself,  but 
liether  he  had  ever  demised  it  to  any  one  tenant,  or 
each  in  such  a  manner  as  made  them  all  tenants  in 
^omnKm  of  it*    Had  leases  been  produced,  and  no 

YOL.  V.  L  L 
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Hebbbrt 

V, 

Thomas 
and  Another. 


reservation  appeared,  still  no  demise  of  the  locus 
quo  would  have  been  shown. 

Parke  B. — It  is  admitted  that  the  soil  and  ft*^ 
hold  of  the  locus  in  quo  must  remain  in  the  plainti 
till  shown  to  have  been  taken  out  of  him  by  demise  i 
other  legal  act.  The  presumption  must  be  the  same  m 
to  his  possession ;  for  if  he  did  not  demise,  no  reserifl 
tion  was  necessary  to  preserve  the  possession  in  him 
But  the  learned  judge  does  not  appear  to  have  directed 
the  jury  to  that  effect.  There  was  no  reason  why  h 
should  be  presumed  to  have  demised  thia  yard  «m 
passage  to  any  one  of  his  six  tenants  more  than  tfii 
other.  It  should  rather  be  taken  that  he  demised  to  each 
a  house  with  an  easement  over  them. 


BoLLAND  and  Gurney  Bs«  concurred. 


Rule  absolute* 


Scott  and  Another,  Assignees  of  a  Bankrupt,  agaim 

Williams. 

and  lyjOTION  by  E.  V.  Williams  for  an  attachme 
against  tlie  plaintiff  for  not  paying  money  pir: 
suant  to  an  award.  A  copy  of  the  power  of  attorm 
to  receive  payment  of  the  money  awarded  had  b^- 
served  on  the  plaintiff;  Laugher  v.  Laugher  (a).  T- 
reference  was  by  rule  of  court,  of  the  cause  and 
matters  in  difference.      The  arbitrator  awarded  tb 

(a)  Ante,  Vol.  I.  352. 

did  not  order 

the  money  to  be  paid  by  Uie  plaintiff.  lie  also  awarded  that  the  plaintiff  should  % 
costs,  without  directing  to  whom.    Held,  that  if  an  action  would  lie  on  this 
no  attachment  could  be  granted  on  it  as  for  disobedience  of  the  rule  of  court. 


A  cause 
all  matters 
difference  were 
referred  by 
rule  of  court 
to  an  arbitra- 
tor, who 
awarded  that 
a  particular 
balance  was 
due  from  the 
plaintiff  to  the 
defendant,  but 
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Clm^i^  WM  •  bftlMice  of  S6L  due  from  the  plaintiff  to       1885. 
defendant,  but  made  no  order  to  pay  that  sum.      ^«^v^^^ 

also  ordered  that  the  plaintiff  should  pay  15/.  as  and  Another 
'oetSy  without  directing  to  whom  they  were  to  be  paid.    „,   ^ 

Williams. 


*    Ji,  F,  JHe^niFds  showed  cause  in  the  first  instance. 
^rii^re  can  have  been  no. contempt  or  disobedience  of 
mle  ot  court,  as  there  was  no  order  to  pay  the 
&geU  V.  DdUimore  (a). 


JE?.  V.  WUHanu  contrii.    In  Edgell  v.  Dallimore  the 
'«r4  found  a  party  to  l^  indebted,  but  contained  no 
for  him  to  pay  the  money;  and  the   court  of 
»iDmon  Pleas  refused  a  rule  for  an  attachment^  on 
groimd  pow  taken  on  the  other  side,  that  as  there 
no  order,  there  could  be  no  disobedience.    But 
^■^  attachment  b  granted  not  for  contempt  of  the  ar- 
^^teator's  order,  but  for  disobedience  of  the  rule  of 
^^Urt  m  not  abiding  by  the  award,  the  meaning  of 
^^liich  there  is  no  reasonable  ground  to  doubt.     In 
^^Ue^  V.  Trcste  (J),  referred  to  in  the  notes  to  Veale  v. 
^^umer  (c)t  the  award  was,  '^  that  one  should  keep  the 
Soods,  paying  so  much  money  to  the  other ;"  and  the 
^^Urt  held  the  award  good,  and  its  meaning  to  be  that  the 
^OQej  should  be  paid,    That  seems  the  first  reported 
^^Me  on  the  subject,  and  must  have  occurred  soon  after 
^  court  of  King's  Bench  begun  to  compel  perform- 
ance of  an  award  by  attachment,  as  for  a  contempt  of 
^  rule  of  court.    [Lord  Abinger  C.  B.  The  award 
^ere  amounts  to  this,  that  one  shall  have  the  goods 
^nd  the  other  pay  the  money.]     Edgell  v.  Dallimore 
^as  cited  in  Cartwright  v.  Blachworth  (d),  in  which 

(t)  3  Bing.  634 ;  11  B.  M.  541.  S.  C.  (6)  1  Siderfin,  54. 

(0 1  Wms.  Sannd.  327,  c.  (d)  1  Dowl.  Pr.  Ca.  489. 
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1835.  case  Littledcde  J.  held,  that  the  arbitrator,  by  directing 

^'^y^^  a  verdict  to  be  entered  for  204/.,  had  done  vhat  was 

and  Another  t&ntamount  to  the  directing  that  sum  to  be  paid  by  the 

"9-  defendant  to  the  plaintiff* 

Williams. 

Lord  ABiimER  C.  B.— After  ISfl^e/i  ^.  jyulUmdreikaA 
rtite  <iught  riot  to  be  granted.  The  awArd'irfay'be  evi- 
dence of  a  debt  due  so  us  to  stista'in  ian  d^tioii,  but  as 
the  Arbitrator  has  not  ordered  the  sdm'to  bb  paid  by 
the  plaintiff,  he  has  not  as  yet  Iso  disobeyed  the  rule 
of  court  a^  to  be  liable  to  attAchmt^tit.  fl^d'  tbe  dis- 
ctis^n  been  ttion^  eteborat^;  I  tufght' h)iv^' di6)igreM 
with  EdffM  V.  \DalHmon ;  but  I  think  1'  dhouM  iiOU 


• ',  •  •■  i  ■ 


pARkE  B.— I  am  botind  to  jMA^'hy'Edg&l't.  Datti^ 
mdre,  though,  were  this  res  ihtegta,  t  migbil'  not  'have 
eotifie  to  the  >sam6'  coitcld^ioti  With  the  court  dfComtnon 
Pfejas  j  for  an  idttachmertt  is  granted '  for  bi^itkifij^  the 
tefms  of  the  submission  in^the  riilebf  r^iflEhrerilce.'    " 

BottAKD  B.— If  an'  adtion  f^  ifttaihtafinkbte  oil  thiftf 
ati^ird,  treating  it  a!^  evidencJfe  of  adebt'diife  tb'the  1 
feWdaiit  frorli  the  plaintiff;  hoW  cdii  I  sdjr  that  'art  ilteachr^r4     _ 
tfientbdght  to  go  ibr  a  contempt,  wh^ri^' (he  kttAtriUM^^j^^^ 
Ha^  not  'brdered  ttie  'patty'  to  Ji^y  ?  *   I  agfe^ with  JSajj 


r.  IfaUimoi'e. 

Ride  refused.   «. 


i  .'•';:■    '■  1  ■     I  .  ■  ••.«■.•»  .■       , »     I  r      ♦ 
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Behwell  and  Anoihtr  againsi  Hinxman 

and  Another. 

^^   T:  WIflTE  moved  to  set  aside  an  ^ward.    On  All  matters  in 

\20fhM9J/  ^SSt^i'all  matters  ip  ditkxenae  herein  SST^re''''' 
^■'ere  reff;pred»  by  order  of  a  judge,  so  as  the   arbi-  referred  to  an 
trator jdiquld.  >iiuike  hU  aw^d  on  or  before  28th  June  TjudgeW^ 
*hcn  n«t|  95  op  pr  before  such  further  or  ulterior  day,  ^®^*^"'*® 
^ot  efceedipg  28th, , , JTi^/y  then  /next  ensuing,  as  the  award  on  or 
arbitr^r  ^(ipirfd.frofl^  (pme  to  tinie  appqint  and  signify  J^5S^*  J^ 
'i^    writing,,  under  .his  :hand,  to  be  indorsed  on  the  such  ulterior 
•*id  order,  and  as  the  said  Court  of  Exchequer,  or  a  should  from 
^*aw«  thereof,  \inight  order.    On  30th  Mag  the  acbi-  time  to  time 
**^tor  eii^gedi.th^  time  for  m^lfing  his  award  to  28th  ^rSing under 
fy, .  7%^;t;uQe,was i^ainenl^flged  by  a  baron^s  order  ^'.'* j"^!jj 
27th  Jftmfit  by,  cpusent  of  parties;  and  again,  by  lijb:e  on  the  order. 


^^oiMcnt,  on^24th  Jm^u^  to  3.1st  December.    On  the  10th  ^oSor'a^^ 
-^^ecember  the  arbitrator  awarded  that  a  sum  of  27/.  baron  might 
^*.  9(L  wi^j  due  irpm  the  defendants  to  the  plaintiffs ;  arbUrator  en- 
^*Wl  (wdered  lih^t  sum  to  be  paid  on  or  before  the  20th  larged  the 
^€9MU4fry  |thea  next  ensij^ing,  in  feaH  of  all  demands ;  and  enlargement 
^H^  UJfO^  pfiymept  of  the  said  sum,  together  with  all  T^**  d°l^^°' 
^^osta  i|nd  ^xpenses^  all  fi^rther  proceedings  in  the  c^use  order.    After- 
^Hould  cease,  and  be  no  further  prosecuted.     White  ^njent^f  the 
^ted  Mason  v.  WaUis  (a)  to  show  that  the  award  was  parties,  a  ba- 
V>ad  for  wartt  o!f  authority  in  the  arbitrator  at  the  time  orders  for 
^c  made  it,  his  enlargement  of  the  time  for  making  further  enlarg- 
^e  award  not  having  been  ratified  by  a  judge's  order,  and  the  award 

was  made  be- 
<•)  10  B.  &  Cr.  107.  fore  the  time 

last  allowed 
»J  him  had  elapsed.    Held,  that  the  award  was  made  in  due  time,  and  that 
^  parties'  consent  to  the  baron's  orders  amounted  to  a  fresh  agreement  by  them  to 
refer. 

The  award  directed  a  sum  found  to  be  due  from  defendants  to  plaintiffs,  to  be  paid 
on  or  before  a  particular  day,  and  that  upon  payment  of  that  sum  all  proceedings 
should  cease.    Held,  that  tiie  award  was  final. 

Hie  arbitrator  fixed  a  day  of  payment.    Held,  that  he  had  exceeded  his  authority, 
and  that  the  award  was,  so  far  only,  invalid. 
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1835.       [Parke  B.  In  the  case   cited  no  judge's  ordei 


^  obtained  by  consent.      That  makes  the  diffe 

and  Another   The  consent  of  these  parties,  as  santtioned 
H  iT  judge's  order,  amounted  to  a  new  agreement.     It 

and  Another,  same  in  effect  as  if  they  had  agreed  to  another 
of  reference^  which  they  might  have  done.] 

Secondly,  the  award)  upon  the  face  ojfit^  appea 
to  be  final.  A  condition  is  imposed  on  the  defen 
that  proceedings  shall  cease  if  the  sum  awarde< 
costs  are  paid  by  a  certain  day.  [Parke  B.  The 
trator  awards  a  sum  to  be  due  from  the  defendant 
directs  it  to  be  paid  on  or  before  a  day  named, 
he  stopped  there  the  award  would  have  been  final 
fair  meaning  of  those  words  being,  that  if  the  mone 
paid  on  the  day  named  there  should  be  no  furthei 
ceedings  on  the  award  or  otherwise.  Nothing 
follows  qualifies  the  prior  words.  It  is  clear  the 
trator  did  not  intend  his  award  to  be  conditior 
the  payment  of  the  money  on  the  particular  d 
have  no  doubt  that  the  award  is  final.] 

Thirdly,  the  arbitrator  had  no  power  to  give 
payment  to  ^Oth  January, 

Parke  B. — The  award  is  void  as  to  that  j 
is  clearly  valid  as  to  the  rest.  The  defendant 
the  advantage  intended  him  by  the  arbitrator. 

Bolland  and  Gurney  Bs.  concurring, 


Rule 


IN  THB  ftFTH  Year  OP  WILLIAM  IV.  31 1 

1835. 

Colston  against  Berends. 

^^^  Hiichdctmas  term  last  Hoggins  moved  for  a  rute  Middlesex  vvsis 

to  show  cause  why  the  trrit  of  capias  should  not  be  ^JfSaeiea-'^n 
suxiended,  by  iiisertidg  ah  /  in  the  body  of  Middlesex,  the  body  of  a 
c&Ued   Middesex  by  mistake.     On   application   to  a  ueU,  that  this 

lesumed  baron,  at  chambers,  to  discharge  the  defend-  mistake  would 
^  .  not  justify  a 

oiit  df  custody  For  this  error,  Hodgkinson  v.  Hodg-  baron's  order 


rem  \a)  ^  cited  ahd  feUed  on,  as  irt  point  to  [;;SSSl^ 
show  the  defendant  entitled  to  his  discharge  ;  and  the  out  of  custody 
b^nn  dittde  the  order  for  discharging  the  defendant  commou  ap- 
a^t   the  end  of  two  days,  unless  the  court  should  order  pearance. 
differently.    On  the  above  motion  being  made, 

Parke  B.  said,  the  practice  is  against  amending 
tbe  writ ;  but  as  Hodgkinson  v.  Hodgkinson  is  much 
doubted,  take  a  rule  to  show  cause  why  the  order  of 
the  teamed  baron  should  not  be  set  aside. 

The  rule  was  afterwards  made  absolute  in  the  same 

term,  no  cause  being  shown  against  it,  and  the  ground 

^T\  which  it  rested  having  been  mentioned  to  the  court. 

T*liis  case  afterwards  came  on  in  another  stage,  and 

^^odgJunsdn  v.  Hodgkinson  having  been  cited,  Parke 

^-  denied  its  authority,  intimating  that  this  court  did 

^ot  agree  with  that  decision,  and  had  overruled  it. 

Alderson  B.  made  the  same  declaration  when  Hodg- 
woji  V.  Hodgkinson  was  cited  in  the  argument  of 
another  case  in  thb  term. 

(a)   1  Adol.  &  Ell.  533 ;  see  Suiion  v.  Bargcis,  ante,  320. 
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'**  The  Fifth  Year  op  the  Reign  op  WILLIAM  IV. 


MEMORANDA.  1835. 

V^3^  ^^  IS^h  ^f  -4^n/  Thomas  Starkie  Esq.  otLin- 
coMs  Inn^  received  a  patent  of  precedency ;  and  on 

^^  22d  Robert  Alexander  Esq.  of  Lincoln's  Inn,  was 
Jt^fointed  a  King's  counsel.  Basil  Montagu  Esq.  of 
^^Jicoln^s  Inn,  was  also  appointed  a  King*s  counsel  in 
^i«  term. 

On  the  Slst  April,  Sir  John  Campbell  Knt.,  one 
^^  the  King's  counsel^  was  sworn  in  bis  Majesty's 
Attorney-General,  and  Robert  Mounsey  Rolfe  Esq.,  one 
of  the  King's  counsel,  was  sworn  in  his  Majesty's  Solici- 
tor-General, in  the  room  of  Sir  Frederick  Pollock  and 
Sb  William  Webb  Follett,  who  severally  resigned  those 
offices ;  R.  Mi  Rolfe  Esq.  was  afterwards  knighted* 


«1*  CASES  IN  EASTER  TERM 

1885.  On  the  23d  of  April  Lord   Lyndhtarst   lesign 

the   Great  Seal^  which  was  thereupon  delivered 
the  Right  Honourable  Sir  Charles  Christopher  Pep 
Master  of  the  Rolls,  the  Right  Honourable  Sir 
celot  Shadtoell,  Vice-Chancellor  of  JEnglamd,  and 
Right  Honourable  Sir  John  Bernard  Boeanquet^  o 
the  Justices  of  the  Court  of  Common  Pleasy  at 
Commissioners  of  the  Great  Seal.    All  their  Lordst^ 
were  thereupon  sworn  into  oflSce  in  the  Court  of 
eery. 

The  Right  Honourable  Sir  Edward  Burtenskr     aw 
Sugden  Knt.,  having  in  this  term  resigned  the  office——  of 
Lord   Chancellor  of  Ireland^  was  succeeded  by  l^Bihe 
Right  Honourable  Lord  PlunkelL 


(0 


The  Attornby-Genbral  agennst  Tomsett. 
TTie  first  count  rTHHig  ^33  ^^  information  by  the  Attomey-Gene 

of  an  infoima-    JL  r%  ^^       a         ^    ws        m 

tion  founded  on  6  Geo.  4.  c*  108.  s.  45.|  and  charged  in  the  fi 

on  i.  45  of  6 

G.  4.  c.  108.,  chak]g«d  the  defendant  with  assisting  **  and  being  otherwise 
cerned"  in  unshipping  goods  liable  to  the  duties  of  customs,  those  duties  not  haVii 
been  paid  or  steore^.    TTie  second  count  charfM  that  certain  gdodt  liable  to 
payment  of  duties*  which  had  been  unshipped  without  their  having  been  paid,  cai 
to  the  hands  and  possession  of  the  defendant,  he  welt  knowing  that  the  same  (i^ 
been  «  illegally  unshipped."    The  last  count  charged  that  the  (iefiBid»nt  knowi 
harboured,  kept,  and  concealed  certain  goods  liable  to  the  payment  of  duties, 
well  knowing  that  the  same  were  goods  which  had  been  ^  illegally  uii^hi  _ 
The  proof  was,  that  foreign  silk  had  been  received  from  a  boat  in  the  DomUji 
or  two  from  shore,  within  the  limits  of  the  port  of  Dooer^  as  assigned  by  the  < 
missioners  acting  under  IS  &  14  Car.  2.  c.  11.  by  the  master  of  a lioy,  which  bei 
on  its  voyage  to  London^  the  defendant  had  hired  so  to  receive  it..    VVben  bro 
by  the  hoy  into  the  Thames  they  were  seized  within  the  port  of  tjoi^an.    Vei 
for  the  crown.   Held,  firsts  that  it  was  borne  out  by  the  erideiice ;  for  tibe  defeodbi^ 
being  within  the  United  Kingdomy  viz.  at  Dover^  was  concerned  in  the  **  unshippi 
by  having  hired  the  master  of  the  hoy  to  receive  the  goods  on  boafd.    8«^x>tn 
that  supposing  the  place  where  the  unshipment  was  made  not  to  be  within  '* 
United  Kingdom*^  in  the  sense  intended  by  6  Geo,  4.  c.  108.  s.  45.,  still  that  1 
the  master  of  the  hoy,  acting  as  the  defendant's  agent,  broncht  the  silk  into  the 
of  London,  the  defendant  was  properly  chaigedia  the  second  count  with  hanog 
in  his  possession. 

Hie  crown  has  a  right  to  the  reply  on  a  motion  for  anew  trial  afbr  vMict  for 
crown. 
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t  that  the  defencUnt,  at  RatcUjffk,  in  the  county  of 
Iddbtiij  waa  auktiiig  and  otherwise  concerned  in 
xiahipping  from  a  certain  veHB^,  Avn^tn  geods,  to  Wit, 
fi9S  eUs  of  foi^eign  tnanufaetm^d  silk  &c.,  the  said 
Ik  isei  being  then  and  there  goods  liable  to  the  pay* 
t  b£  duties  of  enstonis,  the  said  duties  of  ^ustomt 
w  the  same  not  having  been  first  paid  or  secuHsd,  con- 
to  die  form  of  the  statute  in  such  case  made  ahd 
^provided.    The  second  eount  charged   that  certain 
goodst  to  wit,  39,882  ells  of  foreign  manufactured 
8cc.,  the  said  silk  &c.  being  goods  liable  to  the 
yment  of  duties,  which  had  been  then  and  there  un- 
dipped without  the  duties  thereon  having  beeii  first 
or  secured,  contrary  to  the  form  of  the  statute 
^  came  to  the  hands  )uid  possession  of  the  d^fend- 
t,  he  well  knowing  at  the  same  time  when  the  said 
-itaentioned  goods  so  came  to  his  hands  and  pos- 
^  ^^4»ion,  that  the  same  had  been  illegally  unshipped  As 
^'^<)resaid,  contrary  to  the  form  of  the  statute  in  such 
made  and  provided.    The  third  Count  charged 
t  defendant  on  8ie.,  at  ifec.^  did  knowingly  harbour, 
^ep^  ahd  cottcealj  tod  did  knowingly  permit  and  suffbt 
be  harboutedi  kept,  and  concealed,  certain  other 
,  to  wit,  39,822  ells  of  foreign  manufactured  silk 
the  said  ailk  &e.  being  goods  liable  to  the  payment 
^Vdtitiea,  he  the  said  defendant,  when  he  so  harboured^ 
^«pt,  end  concealed,  and  so  permitted  &e.  to  be  har- 
^3HNired  ftc.  the  same  goods,  well  knowing  that  the  same 
^nd  every  part  thereof  were  ^oods  that  had  been  ille* 
^mDy  oidiipped  as  aibresaid,  to  wit^  at  Batcliffe  afoie- 
%wd,  contrary  to  the  form  of  the  statute  &c.    Plea : 
^mt  gnil^.    At  the  trial  before  Aldemm  B.  at  the  sit- 
^iga  after  Miehaetnuu  term  1834*,  it  was  proved  that 
^luring  the  paau^  of  a  vessel  through  the  Dawns  on 
ker  voyage  to  Londam,  and  while  she  was  about  two 
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miles  from  shore^  the  silk  in  question  (a)  was  unshi] 
from  her  and  transferred  by  her  boat  to,  a  fioper  Iw 
hired  by  the  defendant  to  receive  it.  The  place  whc 
thb  was  done  was  within  the  lioiitfs  of  the  port  ofJOofs^ 
as  described  in  the  return  of  the  comroissioners  « 
pointed  under  stat.  13  &  14  Car.  2.  c.  11.^.  which  fr 
produced  for  the  crown.    The  bpy  haying  proceeds 

into  the  Tiames  with  the  silk  on  boarc^  conceited  i 

■ .  •    •  •   f .  ■      .  .'■  •  ■  •    ■ .  ■  •    .\' 

the  ballast,  it  was  there  seized «  by  ih^  officers  c 
customs.  Verdict  for  the  crown.  A  n^Ie  for  aiiev 
trial  wa^  afterwards  granted  on  ^  poiot, taken  at^ 
trial,  that  ther^  had  \}een  no  i^eg^al  unshipment  of  th 
silk  in  question,  it  not  haying  taken  place  in  the  ''  Ui^ 
Kingdom^'  but  on  the  high  seas,  in  a^  p)ace  whj^ 
though  within  the  king's  'Mp9iinipns/'  the  fK>mip 
sioners  appointed  under  stat.  13  &  14  Car.  Z.,c.  11.  t 
assign  the  limits  of  the  port  of  Dover^  l|ad  np  jju:p 
diction.    Cause  was  shown  in  Hilary  term  by 


\ « « 


Sir  William  W.  Follett,  Solicitor-General^:^  T^mon 
and  Kaye  {or  the  crown.  By  6  Geo.  4.  <f,  108.. s.. 4 
**  every  person  who  ^hall,  either  in  the  IJnited  Kingdk 
or  in  tbe  Ish  of  Man^  asais^  or  be  oti,Lerwise  conceal 
in  the  unshipping  of  any  goods  ^wbich  are  pro|iibjite 
or  the  duties  for  which  have.not  been  paid  or  secure 
or  who  shall  knowingly  harbour,  keep,  or  conce^I,^,i 
shall  knowingly  permit  or  suffer  tp  be^harboured^  I^C] 
or  concealed,  any  goods  which  have  been  illegally  u 
shipped  without  payment  of  duties,  or  which  have  bei 
illegally  removed  without  payment  of  the  same,  fro 
any  warehouse  or  pla<ie  of  security  in  which  they  m; 
have  been  originally  deposited,  or  shall  knowiog 
harbour,  keep,  or  conceal,  or  permit  or  suffier  to  I 
harboored,  kept,  or  concealed,  any  goods  prohibited 

(a)  Being  restricted  goods.    See  3  &  4  W,  4.  c  52.  s.  58.,  and  1  T« 
Gr.  51. 


lection  of  the  commissioners  of  his  majesty's 
**  Ifhia  silk  was  imported  into  the  United 
t,  and  was  liable  to  daty  on  that  importation, 
i  c.  itl.  B.  S.(a);  for  the  precise  time  of  theim- 
i'la  the  time  at  which  the  ship  importing  ac- 
nes within  the  limits  of  the  port  at  which  she 
D'dtle  course  be  reported;  6  G.  4.  c.  107. 
.  "ICbe  duties  then  accrue,  and  as  the  silk  was 
lie  Innits  of  the  port  of  Dover  at  the  time  of 
ng  it  uito  the  Dover  hoy,  tliat  unshipment  was 
he  duties  not  heing  paid.  The  section  on 
e  information  is  founded  applies,  even  if  the 
ent  took  place  on  the  high  seas  out  of  the 
iingdom;  for  if  the  defendant,  being  within  the 
Ki^dom,  asebted  or  was  "  otherwise  con> 
in  the  unshipment  out  of  it,  that  would  support 
ge.  But  in  this'instance  the  place  of  unship. 
s  within  the  United  Kingdom,  being  within  the 
the  port  o(  Dover,  as  set  out  by  the  commis- 
auder  13  &  U  Cor.  2.  c.  11.  s.  14.  Their 
'as  only  to  assign  the  limits  of  the  ports  within 
dom  ot  England.  Now  the  narrow  seas  have 
m  considered  wholly  within  it  (c).    Nor  is  it 

V  C  Ul.  wu  MpMbd  rroiQ  111  EtpttmbcT  1833,  by  3  &  4 
I  ■•  I.   The  patallal  pn>iLw>D  in  force  i«  3  &  4  If.  4.  c.  56.  %.  3. 


tbe*  gDodi  on  board  a  ihip  at  a  spot  twenty  mile 
the  JETdim,  and  out  of  the  body  of  any  eoun^t  ba 
the  Ihniti  auigned  to  the  port  of  fjondon  undec  I 
Car,  S.  could  be  aeiwd  as  "  imported ;"  and  it  « 
that  they  might.  The  defendant  ntA  being  m  fii 
cannot  deny  the  extent  of  this  kingdom-  At  sV 
the  second  count  is  sapported  by  the  evidence,'^ 
being  in  the  defendant's  potseaaion  in  London,  1 
of  hb  agent  the  maater  of  the  hoy,  who  knew  th 
had  been  unshipped  in  order  to  be  laid  on  Ian 
out  payment  of  duty- 

Platt  aad  Tf^.  CiarJUon  in  support  of  the  rule, 
tion  45  of  6  G.  4.  c  108.  includea  "  every  perao 
foreigners  ai  well  aa  BHtith  subjeota,  the  forme 
be  liable  to  this  infonnatton.  The  queattoii  is,  i 
that  iii^al  unsbiptnent  of  goods  within  the  " 
Kingdom"  is  shown  which  is  provided  against  by 
and  charged  in  the  information.  .  The  enactn 
13  Car.  0.  gave  no  junidiction  to  extend  ths 
existing  limits  of  ports,  on  to  alter  the  ancient  bo^ 
of  the  kingdom*  Ila  obj^  was  merely  to  fix  1 
landing  j^aces  goods  imported  might  be  una) 
Lqrd  HaU  says,  "  Jhe  narrpif  eea  adj(nn|n|| 
eoast  of  SnffbtMd  is  part  of  the  coast  and  denwn 
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of  die  Idag  of  England^  whether  it  lie  within 

l:ls.e  body  of  imy  county  or  not  ;**  but  so  are  the  culoniesi 

^thout  being  part  of  the  kingdom  of  England  \  for  (f 

they  would  be  within  some  county.      It 

plain  to  Lord  Hah  (a)  that  the  duties  of  ancient 

oajtatoma  did  not  grow  due  merely  by  the  importation 

izmto  the  narrow  seas,  though  part  of  the  king's  domi- 

nicMifl^    The  warrants  of  the  chief  justice  of  the  King's 

Bench,  tested  ^'  England  to  wit/'  have  no  authority  bor 

yond  the  dhriaton  line  between  high  and  low-water 

:,  e.  g^  in  the  DawnSf  without  the  '*  silver  oar*'  of 

admiralty  jnrisdictim*    The  coast,  u  f  •  lqw-^w<|ter 

:,  aeema  considered  by  the  legislature  th^  vei^ 

the  kingdom  of  England;  6  Geo.  4.  c.  108.  s.  2.  (6). 

C-Gblbiiif  B»  That  ael,  by  prohibidng  particular  yes^ls 

'^on  lunrigatnig  within  four  leagues  from  the  poeu^  of 

^l^«t  part  of  Ae  United  Kingdom  which  lies  between  the 

^^4xrth  Foreland  and  Beachejf  JTjgqd,  intended  to  pror 

'^liit  the  taking  smuggled  gopds  into  a  coasting  vessel 

^^  sea*     Qwrneif  0.  Thif  is  not  laid  to  be  a  coasting 

'^'^ssel ;  but  the  unshipment  may  have  been  illegal.] 

After  objection  taken  to  the  right  of  the  Solicitor- 

te  reply  on  a  motion  for  a  new  trial,  the  oourl^ 

in   favour  of  that  right,  relying  on  Attorm'jfr' 

V.  Caurtice  (e)* 


1885. 


Attobvit- 
Gbveral 

TOMSBTT. 


The  S^icitor^Oeneral  ia  reply.  The  meaning  of  the 
H  port''  and  '^  limits  of  the  port/'  as  occurring  in 
^  Gfeo;4.  e*  107.,  is  not.confined  to  that  which  is  within 
l<^w-svater  maik.  Forts  in  common  understimding  in*" 
a  large  portion  of  the  high  se^kS.  If  the  port 
be  within  the  kingdom  the  legislature  may  bipd  a 


(•)  Treatiie,  concerning  the  Customs,  c.  20 ;  Hargrave*s  Tracts,  216, 
^"0.  ed. 

(0  The«ct  in  force  is  3  &  4  W.  4.  c.  S9.  s. «. 
(0  9  Price,  456. 
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British  subject  by  enacting  that  goods  should  not  be 
unshipped  within  a  certain  distance  round  the  port 
[Parke  B.  Can  the  unshipment  be  illegal  without  i 
putting  on  land  ?  8  ^nn.  c.  7.  s.  17.  which  prohibited 
goods  from  being  '^  unshipped  with  intent  to  be  laid  oi 
land/'  is  repealed  by  6  G.  4.  c.  105.]  It  is  submittec 
that  it  was  virtually  re-enacted  by  6  Geo.  4.  c.  107 
s.  2  (a),  which  prohibits  breaking  bulk  before  repori 
and  entry  of  the  goods. 

Cur.  adv.  vuU. 


The  judgment  of  the  court  was  afterwards  deCvered 
in  this  term  by 


Parke  B.  who,  after  stating  the  information,  and 
Geo.4f.  c.  107. s.  45.  proceeded  thus: — These  goods* 
received  from  a  boat  into  a  Dover  hoy  in  the  course  m 
her  voyage  to  London,  off  Deal,  a  mile  or  two  fn» 
shore,  within  the  limits  of  the  port  of  Dover,  as  theM 
limits  are  set  out  by  the  commissioners,  under  statnts 
13  &  14  Car.  2.  c.  11. 

They  were  brought  into  the  Thames  in  the  Dt^m 
vessel,  and  were  there  seized  by  the  officers  of  the 
customs. 

The  objection  taken  by  the  counsel  for  the  defends 
ant  is,  that  this  is  not  an  *  unshipping'  forbidden  by  the 
statute  law,  being  upon  the  high  seas ;  whereas  the 
unshipping  ought  to  be  in  the  united  kingdom,  and 
within  the  body  of  some  county.  We  do  not  conaidef 
it  necessary  to  decide,  on  the  present  occasion,  whe* 
ther  the  unshipping  within  the  limits  of  the  port  c^ 
Dover,  assigned  by  order  of  the  kingV  cornmisaion, 
would  be  an  unshipping  in  the  United  Kingdom  within 
the  meaning  of  the  statute ;  because  it  was  proved  that 
the  defendant  at  Dover,  and  therefore  clearly  within 


(a)  And  see  dow  3  &  4  Will.  4.  c.  52*  1. 1. 
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theUoi^, |£4PKd<^W r^ rf ^^  .nar.r,owcst , ,s^nse, of  these 
wonl|i,i,W48  *\fifff^c^jtf»eii'f/^  tbpjUnshippingy"  ioasmuoh 
ttjtt  tj|i^  jUiFP^  ^k^  master  office  hoy  to  t^ke  the  for 
%.;fl^Knh  iHHur^f  Tfific^  ip  ,pui;9ManQe.  pf  tl/uat.  hiring, 
k.aftn«[9r4F  41^ ;  W4  we  tbiqlf  thj^t  ^bflrejis  ppdoi^bt, 
hit%t^th|^  jWiflhippipg4^.f5i;QW  t^e.  boat  tq  th^  hpy, 
»i4  a  Tfeiiri^  h^WC  it,0!p.]flpd  wilfeq^i;  .paying  the  du- 
ties, and  no  duties  having  been  paji^  or  seauredj  is  an. 
u^jil  ''ipibippient''  within  the  meaning  of  this  section. 
But  even  supposing  that  the  defendant's  act  of 

^BshMpp^  0^  f;o^MW^  «?  <hft,fW%n^nt .  iW3t  be^  fon- 
'^ieted  to  have  taken  place  through  the  agei:^  of ,  the 
'^'^ster  of  the  hoy,  at  the  place  where  the  unshipment 
*M.ma4^flg^^  sifp^  pl^.waftffoti-  ff  in  the.  Ufyted 

^^Ulif«l/!!»  ^  *hs  8epn?.^]^tj^,^:^l?!^<5  vdirds  ip  tb^ 
^^ctjoR.  joi  tgj^^fim^^i^^  ?e^m«i  *>i  ms^  tp  \j|e. .  ftoi .  doubt 
^.|hat.th9.pflr<ai^,d(t9Cjn)be4  in  tbe,^econd  poppt  ha^ 
^^n;.oqfniiii4|ad;t|ixi.kt|ie.,gof^8t^^^  Jn  the 

■^^•iy.of  a.cpun^,,,in,  Ij^v?,!!^  pf 

^^  hoy,  who  was,  for  this  purpose,  the  tLefendant^s 
%^t;  9tfA  tbamwter  kpew  iih^  ^b^had.  be^i?.,tp- 
^Sppe4  snAipntenttp.be(l9id,  on  l^nd,  ^nd  witlK>ut  the; 
^^yment  of  duties,  and  that  such  duties  had  not  boeii 

If  diift€VMmta;ui^ti«M^:l)^jM>t,porrecti.aDd  to  hj:ii^^  thi& 
iPllhilif/ thq  seclBop,  th^  ^n^bipn^eut  itself  mnat 
m^fita » fom  )90mi^f  > ^Q. »  cpnsequcace.  wqul^, .  he^, . 
^))ai<khca  vgreat  jfi»y  oases >  the  .pepaUy.  wopld  nqt 
^4t«di;  iar;if'  impu8tpD)e4  igP94s  we^e  actually  seUed. 
^^  slum  Uli'tliii^  bM^s  ol  a,  person  .lyhp,  bad  himself; 
'Umtapped iheip^fh^  W^^^A  nqt,.^cpprd^g,to  the  ^e-^ 
^^adskit's.<ai|gW)tiYti  be  liaise  if  such  uoshiyGkmeQt  l^d 
tabu  tflaise^  ^as/  il<  oUm^fioe^i  oo   tho   opqn,.  cpast, 
^bilil  ihe'Teaftel  i^elf^  fflom..  which  tbey  are.  unshipped, 
tt  afloat,  or  on  the  sea,  and  not  within  the  common  law 
iurisdiction  of  a  county. 

VOL.  y.  MM 
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We,  thereforei  think  that  the  rule  which  has 
obtained  for  a  new  trial  must  be  dischargecL 

Rule  discharged. 

As  to  this  case  see  Attorney  General  v.  Greavei,  1  Tyr.  &  Gr.  48,  et   i 


isef* 


BoTHEROTD,  Administrator  of  Rebecca  Shadwot:^^^^^' 

against  Woollet. 


A  SSUM PSIT  for  money  had  and  received  by  tlrf^ 
defendant  to  the  plaintifTs  use.    The  facts 


A,  being 

tenant  in  fee, 

died  in  Jfl-  -  .         .^ 

nuttty  1833,     that  Adam  Shaddick  died  in  Janvary  1833»  seised  IK 
cun^ency  of      ^®®  ^^  certain  premises  at  Manchester^  and  devised  t^ 
several  ladif'  his  wife,  Rebecca^  an  estate  for  life  in  them.   They  weK 
^tenancies    in  the  hands  of  tenants,  who  held  from  year  to  ye 
from  year  to     their  terms  beginning  at  various  periods,  viz.  some 
having  given    ZoJy-diay,  and  others  from  May-day  in  each  year.  TT 
^^^^l^}f  devisee  for  life  having  died  in  the  August  of  the 
and  devised  to  year,  the  question  was,  whether  the  phuntifi^  as 
died  in  August  administrator,  was  entitled  to  recover  from  the  defetx- 
1833,  after  the  ant,  who  had  received  the  rents,  an  apportionment 
tl^e  years  of  I'ent,  under  II  Geo.  2,  c.  19.  s.  15.,  for  the  time  e 
^h'^°*°*^*^'    since  Lady-day  and  May-day  in  that  year.    The  pi 
current  at  the  tiff  contended  that  the  tenancies  '^  determined  on 

i^f^h^fn  ^®**  ^f  *1^^  *^"^"*  ^^^  '^^^'"  (*®  devisee),  on 
the  first  half     ground  that  the  tenancies  from  year  to  year 

?rMh  tenan-     ^^  *^^  words  of  the  Statute,  ended  with  the  c 


the 


^  ii 

k 


m 
The 


her 
end- 
It  of 


distil. 
Ae 
the 


fresh  tenan  _ 

cies:— Held,    year  and  commenced  afresh  with  the  beginning  of         the 
ministrator  of  new  ones  in  March  and  May  1833.    The  plaintiff,  l^^^m- 
^''i*^^i®^*"    ever,  was  nonsuited  at  the  last  Lancashire  assizes.     •*iii 

see  for  life,  ' 

could  not  re- 
cover that  portion  of  the  rent  which  became  due  between  January  1833  and  Aw/ftit 
1833,  under  11  Geo,  2.  c.  19.  s.  If). :  for  botli  the  tenancies  running  during  thai  tuee 
were  created  not  by  her  but  by  the  tenant  in  fee,  and  did  not  therefore  detemioe 
with  her  life. 


iw  m  Fifth  Yba*  op  WILLIAM  IV. 

I  to  him  to  move  to  enter  a  verdict.  Ctesswell  moved 
^ik^9  felting  Broum  v.  Candler  (a).    But, 

fr  Curifmf  (I^ord  AHnger,  Parhe,  BoUamt,  and 
rjojij  Bs.) — The  tenancies  in  question  were  created 
bnmr  ye^r  during  the  Ufe  of  Adam  Shaddick, 
was  seised  in  fee.  The  omission  of  notice  at  the 
taelmas  and  on  the  1st  of  November  1832,  to  quit 
le  Lady-day  and  May-day  following,  was  tanta- 
It  to  an  implied  den^ise  by  Adam  Shaddick  for  ano- 
year,  to  commence  at  the  latter  days.  The  tenant 
fit  created  by  his  will  did  not  ip  fact  demise  on  the 
Dmitioned  days,  for  she  could  not  prevent  their 
ng.  It  is  better  to  adhere  to  the  words  of  the 
itt  than  to  give  it  a  forced  construction- 

Rule  refused. 

i)  At  ffae  Rftlb,  not  yet  reported.    See  ffmU  ? .  MackeMie,  pott. 


tm 


1839. 


BOTaEflOYD 
W00I,WBY. 


MoBRis  against  Smith. 

fLLER  moved  to  set  aside  a  writ  of  summons  The  defend- 
er irregularity,  on  the  ground  that  the  defendant  ant'gaddirion 

^  '*  ^  ^^  need  not  be 

\  an  attorney,  his  addition  '*  gentleman"  was  not  inserted  in  a 
bed  la  the  writ,  or  in  the  copy  served ;  but  he  was  ^"^8  und"r 

described  as  "  of  Paper  Buildings,  in  the  Inner  2  WUL  4.  c. 
,  M  S9.  sched. 

»fe-  No.l. 


r  Curiam. — ^The  form  of  direction  of  a  writ  of 
lOiM^  as  provided  by  the  act  2  Will.  4.  c.  39., 
I*  No.  1,  is,  '*  To  C.  D.  of  &c.,  in  the  county  of 
leetHig/'  That  form  does  not  expressly  require  the 
MimtfB  addition  or  whole  designation.    The  ad- 

MM  2 


534  CASES  IN  EASTER  TERM 

1835.       didon  might  be  useful  for  the  purpose  of  distuigoiah-  — ^ 

^-'^v^^       ing  the  defendant  from  another  person ;  but  no  diffi-  -.^ 

Morris      culty  as  to  identity  is  here  suggested.    The  &c.  only  m»^j 
Smith.       requires  the  residence  which  is  here  given. 

Rule  refused. 


.  JouRDAiN  against  Johnson. 

The  form  pro-    A  SSUMPSIT  by  the  indorsee  against  the  dranrer 
G.  1\  \W\A.  a  hill  of  exchange  for  3  W.  145.  3rf.   After  the  ooua*. 

Mid  entitled,     ^^  the  bill  followed  matter  alleging,  pursuant  to  No.^ 
Counts,^  con-   of  the  general  rules  of  pleading  HiL  4  TFL  4.  and 
stitutes  sepa-    ^y^^  concise  form  given  under  the  title  "  Coram 

rate  counts,  as  °  

well  for  the      Counts/'  in  Reg,  Gen.  Trin.  1  W.  4.  [ante,  Vol.  I. 

pl^iM  M  of  "  ^"^  whereas  the  defendanti'*  on  a  day  named, 

taxation  of       indebted  to  the  plaintiff  in  100/.  for  money  paid      ^B  by 

Cen,  of  Plead"  plaintiff  for  the  use  of  defendant  at  his  request,  an^raand  a 

A  declara-    and  delivered ;  20L  for  interest,  and  100/.  on  an     .^  ao^ 
KnZX  count  stated,  concluding  thus,  as  directed  by  that 

count  on  a  bill  "  and  whereas  the  defendant  on  &c.,  in  consi 
and  the  **  com-     ^    •  •  •     »       »  >»    i 

mon  counts"     ^f  ^"®  premises  respectively,  then  and  there 


TOovided  by     ^q  pgy  f\^Q  g^id  several  monies  to  the  plaintiff  oh^md  j^ 

^^S*  ^^»  itii.  Ill*  •  1  ■ 

2Vifi.  1  YF.  4.   quest,  yet  he  hath  disregarded  his  promises,  and         mg 
^ultoplSl  "^^  P^^^  *"y  ^^  *®  ^^^  monies,  or  any  part 

tiff  for  money 

?aid,  100/.  for  money  lent,  100/.  for  goods  sold,  and  100/,  on  an  acconnl 
ieas:  first,  as  to  the^rs^  count  and  as  to  12/.  Sf.  parcel  of  the  sum  of  10SC 
in  the  tecand  count  of  the  declaration  alleged  to  be  due  from  defendant  to  plaMl 
for  goods  sold,  and  as  to  the  100/.  in  the  second  count  alleged  to  have  been  ibtad 
due  from  defendant  to  plaintiff  on  an  account  stated,  that  the  plaintiff  paid  iolflk 
court  51/.  9«.  7(/.,  and  tliat  the  plaintiff  hath  not  sustained  damages  to  a  gRtfeS 
amount  than  that  sum  in  respect  of  $o  much  of  the  causes  of  action  in  the  deetir  "^ 
tion  mentioned,  as  were  before  specified  in  the  plea.  There  was  a  second  plct^^ 
non-assumpsit  as  to  tlie  residue. 

Qu^tre,  if  the  special  plea  was  bad  on  special  demurrer,  for  not  diowing  dn^ 
tinctly,  what  part  of  the  51/.  9«.  7d,  paid  into  court  was  to  be  applied  to  sati^  iWf 
bill  of  exchange  ? 
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the  plaintiflTs  damage  of  100/."  &c.     Pleas:  first, 
to  the  firtt  count  of  the  declaration,  and  as  to 
1  StL  &*j  parcel  of  the  sum  of  100/.  in  the  second  count 
the  dedaration  alleged  to  be  due  from  the  defend- 
it  to  the  plaintiff,  for  the  price  and  value  of  goods 
Id  and  delivered  to  the  defendant  at  his  request;  and 
to  the  sum  of  100/.  in  the  second  count  of  the  de* 
olauration  allied  to  have  been  found  to  be  due  from 
defendant  to  the  plaintiff  on  an  account  stated  be- 
them,  and  the  promises  alleged  to  have  been 
by  the  defendant  in  respect  thereof,  that  the 
plaintiff  ou{^t  not  further  to  maintain  his  action  in  re- 
spect thereof,  because  the  defendant  now  brings  into 
^ourl  the  aum  of  51/.  %s.  7c/.  ready  to  be  paid  to  the 
plaintiff,  and  the  defendant  sajrs  that  the  plaintiff  hath 
^K>t  sostaiiied  damages  to  a  greater  amount  than  the 
smn  of  51/.9tf.  7c/.  ''in  respect  of  so  much  of  the 
of  action  in  the  declaration  mentioned  as  are 
specified  and  set  forth."    Verification  and  prayer 
^^ Judgment.     Secondly,  non-assumpsit  to  the  residue 
^^  the  canaes  of  action  in  the  declaration  (a).    Demur- 
5^^^  to  first  plea,  showing  for  causes  of  demurrer  to 
^^  that  the  said  defendant  has  pleaded  payment  into 
^^iirt  of  51/.  9s.  7c/L,  in  satisfaction  of  the  sum  of 
^VL  14i.  Sc/i  specified  in  the  first  count  of  the  de- 
^iuiitioii,  and  of  the  sum  of  12/.  2s.  parcel  of  the  said 
Ham  of  100/*  for  goods  sold  and  delivered,  as  stated 
^  die  declaration,  and  of  the  full  sum  of  100/.  stated  in 
Ue  declaration  to  be  due  from  the  defendant  to  the 
Initiff  on  an  account  stated  between  them,  which 
•cfe-mentioned  several  sums  of  money  amount  to  the 
of  143/.    16#.  3(/.  whereby  the  defendant  has 


18S5. 

JofJBOAIV 

V, 
JOHXSOV. 


(a)  T%it  pba  not  being  demarred  to,  did  not  appear  on  the  demuner 
ik,  Bcf.  Geo.  £ich.  MicK  9  G.  4.  [Vol.  I.  A  pp.  p.  xi.],  but  was  ad- 
M  to  hif  e  been  pleaded. 
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1835*       pleaded  the  payment  into  court  of  a  lesB  ftun  in ; 

,  faction  of  a  inreater ;  and  also  that  the  defendanl 

9.  not  in  his  said  plea  set  forth  what  pOTtiofiB  ol 

JimiiBOff.     g^j^  g^^  ^f  gjj  9^  ijr^  ^pg  intended  to  be  pli 

eiich  of  the  said  several  causes  of  actioni  to  whtd 
pajtaent  of  that  stim  is  made  appticable,  l»  in  thil 
mentioned ;  and  that  the  defendant  has  not  plead 
each  of  the  second,  third,  fourth,  fiMi,  and  sixth  o 
of  the  said  declaration  separately,  fts  he  oiight  Id 
done,  so  that  the  plaintiff  cannot  tell  how  nmdi  of 
of  the  said  causes  of  acdon  are  put  in  issue;  an 
said  defehdant  has  pleaded  to  and  stated  the  M 
third,  fourth^  fifth,  and  last  counts  of  the  said  dei 
tton>  as  if  the  satne  constituted  merely  otm  i 
count,  and  the  sud  plea  is  in  otfier  respects  ii 
tain£^. 
Joinder  ih  d^nurrer. 

W.  H.  WatBon  in  support  of  the  demunr^(a)«  . 
V.  Swiion  (6)  is  a  distinct  authority  to  show  tiiat  m 
ance  of  a  smaller  sum  in  satisfactioii  of  a  greater  deb 
is  no  discharge  of  the  latter  debt  (e).  This  pieA  t 
fore  would  be  clearly  bad  before  the  general  ne^ 
of  pleading,  Hit.  4  W.  4.  No.  17.  {ante.Yol  IV.  i 
which  t)ermitted  a  defendant  to  plead  the  paytti 
money  into  court.  But  the  form  here  ttdopted  ' 
sanedoned  by  that  rule ;  for  by  the  usual  practiee 

(tt^  As  this  cue  inTolvcB  ponts  veiy  viefiil  in  practkie,  k  ^$m 
advisable  to  give  it  the  earliest  potsible  iniertioii«  tho«sk  mi\ 
Trinity  term  1835.  Roberts  v.  WilUams  and  Coutens  v.  Padd»m  mn 
in  this  number  for  a  like  reason.  These  three  cases  were  argued  in 
uxm  1835,  and  received  the  judgment  of  the  court  in  HicImIm 
1835. 

(»)  5  East,  330.  See2T.R.24. 

(c)  Except  by  deed ;  5  Eaut,  230;  2  B.  &  Cr.  481, 481 
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t  WMB  iiiAde»  the  pleas  ought  to  have  been  payment  into 
omt  as  to  81/*  14if.  Sd.^  and  non-assumpsit  as  to  the 
endue.     [Lord  Abinger  C.  B.  That  would  certainly 

0  mo  in  debt,  but  there  is  a  difference  in  assumpsit; 
m  though  a  defimdant  may  have  promised  to  pay  100/. 

does  not  foUow  that  the  damages  exceed  60/.,  for  he 
Mqr  hmwe  paid  the  residue.  There  is  no  difference  in 
MB  nspeet  in  assumpsit    There  the  party  pleads,  not 

1  the  domageM  sought  to  be  recovered  for  non-pay- 
itiit  of  die  sum  demanded,  that  the  plaintiff  was  not 

thereby,  ThamoMY.  Heaiham(a);  but  to  the 
ilsdf  demanded,  as  e.g.  that  he  did  not  promise 
cc»  The  issue  raised  by  the  plea  of  payment  since 
rules  is  the  same  as  that'  formerly  raised  on 
idea  of  non-assumpsit*  Besides,  though  the  ac- 
of  assumpsit  sounds  in  damages,  the  indebitatus 
Hinmpait  counts  for  the  consideration  of  this  bill 
^  goods  and  money,  are  not  for  unliquidated  da- 
[Loni  Abinger  C.  B.  In  Thomas  v.  Hea- 
the  idea  did  not  add  that  the  plaintiff  had  sus- 
no  damages  uUra^  as  is  here  done.  Though  this 
^  eonfessedly  a  plea  in  an  unusual  form,  is  it  bad  ?] 
k  in  fiust  alleges  that  the  plaintiff  has  not  sustained 
over  and  above  61L  9s.  7d.  in  respect  of  that 
of  the  causes  of  action  in  the  declaration,  as  to 
he  pays  money  into  court.  The  plea  should 
been  payment  into  court  as  to  SOI.,  and  as  to 
he  Miidue  non-assumpsit.  The  effect  of  the  payment 
t  WMmej  faito  court  is  the  same  as  before  the  new 
aHowed  it  to  be  pleaded,  viz.  the  amount  is  con- 
being  struck  out  of  the  declaration,  and  then  • 
plea  of  non-assumpsit  would  have  covered  the  rest 
*C  the  claim;  that  plea  is  only  an  enlargement  of  the 
of  tender.    Suppose  the  plaintiff  to  reply  that  he 


1835. 


JOUBDAIM 

V, 
JOHMSOV. 


(•)  a  B.  &  Cr.  477. 


JOURDAIN 
V. 
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1835.  had  sustained  damages  above  the  51L  9s.  liLf  could  \ 
show  those  damages  to  have  accrued  from  the  odn 
breaches,  or  from  the  non-payment  of  that  sum?  [Loi 
JoHMsoM.  Abinger  C.  B.  Suppose  that  before  the  new  rule  U 
defendant  had  pleaded  that  the  plaintiff  had  not  aa 
tained  damage,  by  the  breach  of  promise  laid,  beyoi 
100/.,  which  sum  he  tendered?]  That  would  ba^ 
been  said  to  amount  to  the  general  issue  (a)*  [Loi 
Abinger  C.  B.  So  in  substance  this  plea  amounts 
the  form  given  by  the  new  rule  No*  17,  though  d 
words  are  in  an  inverted  order.]  That  rule  only  a 
pUes  to  cases  of  unliquidated  damages,  which  this 
not. 

Secondly,  the  pleas  are  only  to  the  first  and  secoi 
counts  of  the  declaration.  Now  there  are  several  otb 
common  counts,  and  all  but  the  second  are  una 
swered* 

Hoggins  in  support  of  the  pleas.    For  the  purpo 
of  pleading,  the  new  common  counts  provided  by 
general  rule  cited  form  but  one  count ;  and  it  is  c 
by  express  rule  of  court,  that,  for  the  purposes  of 
ing  costs  only,  they  are  to  be  considered  sepa 
counts.    There  is  only  one  breach  and  one  pro 
in  respect  of  the  claim  on  the  bill,  and  on  the  < 
counts.    But  if  they  are  separate  counts,  the  sj 
plea  applies  itself  to  each  sum  of  100/.  claimed  in 
of  them.    It  alleges,  that  as  to  51/.,  part  of  the  IC 
the  first  common  count,  and  so  in  the  rest  of  thei 
defendant  pays  51/.  lg«.  2d.  into  court,  and  sa; 
his  last  plea,  that  he  made  no  promises  as  to  tf 
sidue.     In  like  manner  the  plea  applies  to  the  w 
31/.  14^.  and   121.  2s.     The  defendant,  by  his 
plea,  admits  the  cause  of  action  in  respect  of  tb 

(a)  And  see  Hume  v.  Peploe,  8  East,  168. 


IN  THB  Finu  Year  of  WILLIAM  IV. 


mo 


ned,  but  denies  that  damage  has  been  sustained 
1  the  amount  paid  into  court*  If  the  plaintiff  is 
ennitted  in  his  declaration  to  enlarge  the  real 
le  by  the  contract  to  a  greater  sum,  then  a  de- 
t  should  be  suffered  to  bring  it  back,  by  his  plea, 
ne  amount.  Here,  by  Umiting  the  three  amounts, 
taken  on  himself  to  specify  the  causes  of  action 
ed  by  the  plaintiff.  The  question  is,  whether 
I  a  righi  to  do  so?  [Lord  Abinger  C.  B.  Sup- 
le  plaintiff  to  prove  at  the  trial  that  his  real  cause 
oo  on  the  second  count  was  of  a  larger  amount 
le  12L  2s.  in  the  plea?]  That  would  be  a  ques- 
'  amount  only,  and  as  the  defendant  had  taken 
iself  to  define  it,  but  had  fixed  it  too  low,  the 
F  would  have  recovered  on  the  issue,  had  he  not 
id  by  his  demurrer  that  the  three  amounts  were 
;  in  &ct;  so  that  no  such  difficulty  arises  here. 


1836. 

JOURDAIN 

V, 
JOUKSON. 


son  in  reply.  The  defendant  only  denies  that 
es  have  accrued  to  the  plaintiff  beyond  the  sum 
ito  court.  Now  the  plaintiff  might  be  prevented 
Btablbhing  further  damage  by  various  defences, 
ought  to  have  been  specially  pleaded,  e.  g*  pay- 
release,  &c.  If  the  debt  is  confessed  by  the 
be  plaintiff  may  recover  damages  ultra,  ^.^.  for 
t,  &C.9  without  any  count  for  it.  Now  this  plea 
be  taken  to  mean  that  there  is  no  debt  beyond 
L  9s,  Id.  paid  into  court,  but  merely  that  the 
BT  cannot  recover  damages  {e.  g.  interest)  beyond 
im.  [Alderson  B.  Does  the  sum  fixed  in  an 
fcatus  count,  being  in  this  instance  100/.,  mean 
ling  more  than  some  sum  not  exceeding  that 
t?  If  we  take  it  so  for  the  plaintiff,  must  not  we 
le  the  plea  in  like  manner  for  the  defendant? 
would  then  be  no  inconsistency.  The  damages 
in  this  case  exceed  the  amount  of  the  sum 


JoURDAtH 
V. 
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i8S6.  claimed^  that  being  800/.  and  the  damages  lOOL  oA 
The  plea  extends  to  the  whole  amount  in  the  count  m 
the  bill;  but,  as  to  the  other  counts^  I  apprehttid 
Johnson,  means  "  not  exceeding''  the  amount  there  mentionfi« 
It  must  be  presumed,  from  the  form  of  plaa  of  paym«i 
pf  money  into  court  prorided  by  the  new  niles»  thaS 
was  intended  to  be  pleaded  to  part  of  At  dedaratS 
only ;  for  the  adumem  man  is  made  a  part  of  itf  and 
No.  9  of  the  pleading  rules  [aniCt  VoL  IV.  p.  xiL]  m 
tionem  non  is  not  necessary  where  the  pleading  is  i 
tended  in  bar  of  the  whole  action  generally  (a)«  ZAi 
dertan  B.  Actionem  non  means  that  the  plaintiff  nefsa 
had  a  right  to  maintain  an  acdoui  but  diis  is  a  pbl 
to  the  further  maintenance  of  it.]  That  is,  of  the  tnMi 
action.  But  the  plea  is  dearly  bad  for  treating  dM 
common  counts  as  one  count.  Taking  them  aa  dm 
tincty  there  is  no  plea  to  any  count  but  the  first  am 
second.  [Lord  Abinger  C.  B.  The  matter  here  ii 
question  may  form  more  than  one  count  \  but  a  stefj^ 
promise  to  pay  in  respect  of  sereral  causes  of  actifli 
and  a  single  breach  of  that  promise,  may  make  on 
count  only(i)].  Formerly  the  counts  were  aeparali 
with  a  separate  promise  to  each;  and  are  allowed  b 
the  new  rule  in  the  latter  part  only.  The  pleading  nd 
itself  speaks  of  counts  and  promises  in  the  plural. 

Cwr.  ath.  vmU.  Lord  Abinger  intimating  diat  Ah 
court  would  confer  with  the  other  ji 


In  Michaelmas  term  1836  the  judgment  of  the  coyyi 
was  deliv^ed  by 

Lord  Abinger  C.  B.-— (Hb  lordship,  after  stating  ih 

(•)  The  pnyer  of  judgment  dedaxed  unnoconify  bj  the  itBe  rale  aaii 
the  same  circumetances,  is  aonezed  to  the  auihoruted  htm  e£  plea  ef  fig 
meDt  into  court :  and  see  Sharman  v.  Stevemon,  poU,  564* 

(b)  See!2  Saond.  121  c.  n.  (1);  and  poie,  S34. 


JOURDAIN 
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gilMdfaigtf)  Iprdoeeded  thus :)— This  case  was  argued  be-       1835. 
Are  my  broCbtirs  BoUand^  AlderMon,  and  Gurney,  and 
mnyaelf,  in  Dtimiff  term.    The  objectiona  made  to  the     ^^^^f 
mi  Ibe  Mgummt,  were  two ;  firatf  that  a  less  sum  of     J^""<»'* 
ly  was  paid  into  coutt,  in  tatisfiietion  of  a  greater 
fieciiniary  daim^  admitted  by  the  pka^  and  that 
ilM  paid  into  eonrt  as  to  each  debt  is  not  stated ; 
,  McoBdly)   Aat  the  dedaration  consists  of  six 
40omit8|  and  ftoi  of  two^  the  plea  haTing  been  firamed 
tile  latttlr  supposition;  this  beit^  pdnted  out  as  a 

of  special  demnrrer  • 

With  rospeol  to  the  first  object)  if  this  had  been 

idea  of  paynont  into  eonM  of  tlie  sum  of  61U  9$.  7 A, 

aksa  sonii  to  the  whole  deolarationi  except  to  that 

which  rriates  to  the  bill,  it  would  have  been  good, 

the  sums  claimed  in  the  dedaration  are  all  of  them 

damages,  so  as  to  admit  of  a  paym^it  of 

ifitooourt)  but  the  plaintiff  is  not  bound  to  ]^v^ 

entitled  to  the  precise  sums  alleged,  in  order 

recover ;  and  the  defendant,  by  pleading  payment  of 

into  court  on  such  a  dedaration,  though  he 

^Imeby  admits  that  he  did  enter  into  contracts  with 

^i»  fdaiotiff  for  money  paid^  money  lent,  goods  sold, 

^iliiusi,  and  on  an  account  stated,  does  not  admit  that 

^ny  precise  sum  was  ever  due  to  the  plaintiff  upon 

contracts ;  still  less  the  exact  sum  mentioned  in  tile 

:  he  only  admits  that  some  amount  of  liquid 

^Aaed  damages  had  become  due,  but  denies  that  plaintiff 

ever  entitled  to  recover  more,  by  way  of  sUoh 

I,  dian  die  sum  paid  into  court. 

The  plea  wotdd  therefore  be  good  so  far  as  relat^to 

^k  whole  of  die  dedaration,  except  the  daim  on  the  biH 

^  exckange ;  theati  is  it  necessary  to  spedfy  how  much 

^  paid  in  on  one  part,  and  how  much  <m  another?    It 

^^osU  faeextremefyinconvenient  to  defendants  to  be  more 

in  ilmt  cespocti  thaii  tfaey^wem  under  the  M 
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1835.       practice  of  paying  money  into  court  on  the  oommonsi 

^^^^"^^^     rule,  in  place  of  which  this  plea  is  framed ;  and  assi 

^,    ^     it  was  the  constant  practice  to  pay  one  smn  of  moneys 

JoHNsoK,      into  court  generally  on  all  the  counts,  we  see  do  reatonc 

why  this  may  not  be  equally  done  under  the  new  rule* 

If  then  a  plea  of  payment  of  51/.  9s.  7d.  into  courts^ 
on  (Ul  the  demands^  except  that  on  the  bill  of  exchan^t.  s 
would  be  good,  there  is  not  the  least  ground  for  say- 
ing that  it  would  not  be  good  as  to  pari  of  thos^ 
demands.    Upon  the  plea,  in  thb  case,  it  must  be  in- 
tended that  the  defendant  knowing  for  what  precise 
demands  the  plaintiff  is  proceeding  under  thb  general 
form,  (which  an  order  for  particulars  always  enalfieB 
him  to  do,)  means  to  dispute,  under  the  plea  of  non 
assumpsit,  all  the  demands  for  money  pdd^  lent,  and 
interest,  and  all  for  goods  sold,  except  for  a  parcel  in 
respect  of  which  12L  2s.  is  claimed;  and  to  adnut 
liability  as  to  that  parcel  of  goods,  and  on  an  account 
stated,  but  to  contest  the  amount  of  liquidated  damages 
for  such  admitted  liability. 

The  count  on  the  bill  creates  some  difficulty*  Suppos- 
ing that  to  an  action  on  a  bill  of  exchange,  there  was  a 
plea  of  payment  into  court  of  a  less  sum  than  the  amount 
alleged  to  be  due  on  the  bill,  it  might  be  objected  that 
the  plea  admitted  the  larger  ascertained  sum  to  be  pr^nft 
facie  due  from  the  defendant,  but  that  the  part  paid 
could  not  satisfy  the  whole  of  that  sum;  and  that  the 
plea  contained  no  answer  or  ground  of  defence  as  to  the 
remainder*  For  if  the  plea  of  payment  of  money  into 
court  should  be  considered  in  the  nature  of  a  plea  of 
non  assumpsit  as  to  the  residue  not  paid  into  court,  it 
would  be  inapplicable  to  a  bill  of  exchange,  as  to  which  a 
plea  of  non  assumpsit  is  inadmissible ;  the  record  would 
Contain  no  proper  answer  as  to  the  residue,  unless  tbeie 
was  an  allegation  of  some  special  ground  of  defence  in 
that  respecti  as  part  payment,  or  failure  of  considera- 
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>d  as  to  part.    It  it,  ibereforej  very  questionable  whe- 
er  such  a  plea  would  be  good,  and  also  questionable 
heCfaer  it  is  made  good  by  the  plea  of  payment  into 
urt  on  the  whole  declaration,  of  a  larger  sum  than 
e  amount  of  the  bill ;  for  so  much  as  would  cover 
t  amount  is  not  necessarily  to  be  ascribed  to  the 
in.     We  do  not,  however,  find  it  necessary  to  decide 
poin^  as  we  are  of  opinion  in  favour  of  the 
hdntiS^  on  the  second  ground,  but  shall  permit  de- 
dant  to  amend  his  plea;  the  objection,  if  it  is  wrong, 
ij  be  removed  by  payment  into  court  of  a  certain 
am,  to  cover  the  amount  of  the  bill  and  interest. 
The  court  think  that  the  last  ground  of  special  de- 
must  prevaili  and  thait  the  several  demands  on 
bin  of  exchange,  and  for  money  paid,  lent,  and 
vanoed,  and  interest  and  account  stated,  in  a  de- 
in  this  form,  are  to  be  considered  different 
^■mnts.  Thb  declaration  is  framed  in  compliance  with 
rule  of  court,  Trin.  1  WilL  4.,  in  which  the  demands 
indebitatus  assumpsit,  in  the  form  there  prescribed, 
not  treated  as  one  but  as  several  counts.    They 
called  common  counts,  and,  in  effect,  not  one  sum, 
die  amount  of  all  the  demands,  but  several  sums, 
not  one  consideration  and  promise,  but  several,  are 
;  for  there  is  an  averment  of  a  promise  to  pay 
sum  respectively,  in  consideration  of  the  plaintiff 
ing  indebted  in  thai  sum ;  and  if  the  demands  for 
id,  &c.  are  to  be  treated  as  one  count,  the 
declaration  must  be  so  considered,  as  the  demand 
the  bill  of  exchange  stands  on  no  different  footing 
ram  those  for  money  paid,  lent,  goods  sold,  interest, 
on  the  account  stated.    If  the  concluding  part  con- 
but  one  promise,  it  certainly  covers  the  whole  de- 
^Kiii^hration,  and  all  is  one  count.    We  think,  however,  for 
reasons  above  given,  that  these  demands  constitute 
counts  f  and  there  will  be  a  greater  convenience 
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in  practice  in  so  treating  thenii  as  where  the  defendant 
means  to  plead  severally  to  each  part  of  the  declara-. 
tion,  it  will  be  much  more  concise  and  simple  to  desi| 
nate  such  parts  as  countSi  than  as  parts  of  coonts;  ImM     ^Z' 
which  latter  case  nearly  the  whole  of  the  matter  fa^Kf  u 
tended  to  be  answered  must  be  recited  in  the  preambBW-^j^ 
of  the  plea  (a).    The  rule  of  court,  HiL  T.  4  WilL  m^     ^ 
ordersi  that  where  several  debts  are  alleged  in  iodebV^^^i, 
tatus  assumpsit  to  be  due  in  respect  of  several  matte^r 
the  statement  of  each  debt  is  to  be  considered  ^ 

amounting  to  a  ''  several**  count  within  the  meaning     ^  ^f 
the  rule    which  forbids  the  use  of  several  couicr^Di^ 
though  one  promise  to  pay  only  is  alleged  in  rnniiiln  w^jn. 
tion  of  all  the  debts.    This  rule  has  beeni  on  so^:3^ 
occasions,  considered  as  implying  that  they  ore       to 
only  for  this  purpose ;  and  on  the  argument  of  ^Miim 
case  we  believe  an  intimation  of  opinion  was  given  in^ 
that  efiect ;  on  consideration!  however,  we  think 
it  does  not  necessarily  follow  from  this  provision^ 
they  are  not  separate  counts  for  other  purposes 
when  framed  in  the  manner  in  which  these  are.    Tins 
clause  meets  every  case  of  several  debts,  and  treats 
them  as  being  within  the  rule  forbidding  the  use  of 
several  counts ;  ^nd  if  a  count  were  now  to  be  framed, 
as  it  used  sometimes  to  be,  on  the  plan  recommended 
by  the  learned  editor  of  Saunders  (&),  and  all  the  debts 
for  money  paid,  &c.  clearly  stated  to  form  part  of  one 
entine  consideration,  with  one  promise  only,  stiU  these 
separate  debts  would,  under  this  rule,  be  deemed  to  be 
several  counts,  though  they  would  not  be  so  deemed 
in  pleadiqg.    For  these  reasons  we  think  that  the  de- 
murrer must  prevail ;  but  it.  is  a  case  in  which  nor 
doubtedly  the  defendant  must  have  liberty  to  amend. 


(a)  As  to  this,  see  pcrPari^  B.  in  JtfiUi  v,  (Wy,  ff»X,  671;  jMm  ▼•  Tom. 
//fuoffi,  K.  B.  mck,  1835.  J.  Ba^le^  for  the  plaintiff;  AdAJam  for  dtfendnt 
And  see  poit,  550.  (b)  Vol.  ii,  ISl  e.  n.  (1> 
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CousEVS  agaimi  Paddon.  ^*v-^/ 

EBT  for  goods  sold  and   deliveredi  work  and  ^^^erc  there  is 
•  •  «  «      »wn  *^  Special  con- 

ubour,  and  on  an  account  stated.    The  aggregate  tract  for  goods 
f  the  sums  demanded  was   1600/.    The  defendant  ^o^^  ^"™i«*»- 

edy  or  work  to 

•leaded,  first,  that  he  was  never  indebted ;  secondly,  be  done,  at  a 
to  certain  parcel  of  the  sum  demanded,  to  wit,  38/.,  and^the"d^la- 
%at  the  defendant  paid  and  the  plaintiff  accepted  a  ration  consists 
«rtain  sum,  to  wit,  338/.,  in  fiiH  satisfaction  and  dis-  counts^n^dX 
large  of  the  md  certain  parcel  of  the  sum  demanded,  on  simple  con- 
wit,  the  sum  of  338/.;  thirdly,  as  to  500/.  parcel  of  sold  and  del^^ 
e  sum  demanded,  a  set-off  for  money  paid.    By  his  ^®^»  ^^  ^^^ 
lUcations,  the  plaintiff  joined  issue  on  the  first  plea,  bour;  to  which 
.versed  the  payment  and  acceptance  in  th6  second,  ^^i^^^g^^^^^t  h* 
d  the  debt  alleged  by  way  of  set-off  in  the  last,  never  was  in- 
€  pklntiff  by  his  particulars  claimed  396/.  12*.  for  JSJ^'^J^eU 
,000  bricks,  at  24*.  the  thousand.    At  the  trial  at  since  the  new 
last  Hampshire  assizes,  the  plaintiff's  demand  ap-  jng  huFaw. 
to  be  for  bricks  made  by  him  for  the  defendant,  f  ;>  ^®*-  \-  ^ 

^  II.,  as  before, 

that  the  goods 
wen  not  of  the  quality  cootracted  for,  or  that  the  work  was  done  in  an 
imper  manner. 

In  order  to  entitle  the  defendant  to  a  verdict  on  an  entire  plea  of  payment  to  an  inde- 

^^gUBgeounl  indeU  on  simple  contiact,  payment  of  thesum  specified  in  the  plesi,  though 

^  under  a  vi%^  must  be  proved.    But  either  plea  may  be  taken  distributively,  so 

to  find  tiie  issue  for  the  defendant  as  to  the  sum,  wfiatcver  it  may  be,  that  is  proved 

have  been  paid,  and  for  the  plaintiff  as  to  the  rest.    The  like  law  seems  to  apply 

the  plea  of  set-off. 

faJlf,  what  is  matter  for  a  plea  of  payment  will  not  sustain  a  plea  of  set-off. 

Li  debt  for  goods  sold  and  aeliverea,  and  ivork  and  labour  done,  tlie  pleas  were, 

nnnquam  indebitatus ;  secondly,  as  to  parcel  of  the  sum  demanded,  to  wit, 

payment  of  SSa/.  in  discbarge  of  that  parcel;  thirdly,  a  set-off  for  money 

Toe  plaintiff  proved  a  specisd  contract  for  '*  good,  sound,  saleable  bricks,"  to 

made  for  him  by  the  defendant,  at  a  certain  price  per  thousand,  and  delivery  of 

Bany  thouiandg  as,  at  that  price,  amounted  to  306/.    The  defendant  failed  in 

*  *  Bg  out  a  payment  of  338/.,  as  laid  in  the  second  plea;  onl;^  proving  314/.  to  have 

paid.    He  proved  a  set-off  of  21/.,  and  also  that  the  bricu  delivered  were  of 

quality.    The  jury  found  that  the  value  of  the  bricks  delivered  did  not  exceed 

3S5/L,  viz.  the  314/.  which  had  been  paid,  and  the  21/.  which  the  defendant  was 

Ued  lo  set  off  against  the  plaintiff's  demand.    On  a  special  finding  of  these  facts 

^vider  3  &  4  IT.  4.  c.  42.  f.  24.  the  court  directed  a  verdict  to  be  entered  for  the 

^fuidant  on  the  plea  of  nunquam  indebitatus,  as  to  the  whole  sum  demanded,  ex- 

^^pt  335/. : — ^for  the  defendant  on  the  plea  of  payment  as  to  314/. ;  and  as  to  the  re- 

^"  due  for  the  plaintiff;  for  the  defendant  on  the  plea  of  set-off  as  to  21/.,  and  as  to 

residue  for  the  plaintiff:  so  as  to  give  the  defendant  judgment  on  the  whole  record. 
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1835.       and  delivered  to  him  on  a  specific  contract  to  fiinik^ 
^^^^^^^      "  goody  sound,  saleable  bricks^"  at  24^.  a  thousand.   A^ 
V.  many  briqks  had  been  delivered  to  the  defisndant  hq 

Paddow.  amounted  to  396/.  12«.  at  the  contract  price  and  quali^ 
He  had  kept  them  some  time,  and  sold  part  without  ev^^ 
offering  to  return  any  (a).  For  the  defendant^  it  ws  ^ 
openedj  that  the  quality  of  the  bricks  wfis  not  equal 
that  contracted  for,  and  that  they  were  badly  nmoi 
It  was  then  objected  for  the  plaintiffi  that  the- defect 
ant  could  not  give  such  matter  in  evidence  at  all  bcfaC 
the  late  rules^  nor  sincei  without  a  special  plea  Mb 
Mr.  Justice  Po^^^mi^however^  ruled  that  the  evid 
offered  was  adnussible,  on  the  plea  that  hq  wiis  n 
indebted.  The  inferior  quality  of  the.  bricks  was  _  i 
cordingly  established  for  the  defendant*  who  ^^ 
proved  several  payments  to  the  plaintiff  on  aocomjU 
amounting  to  314Z.  Ss.,  and  a  set-off  of  211.  for  nom 
paid  to  his  use,  making  together  835/.  Ss.  This  sum  ft] 
ing  short  of  the  338/.  alleged  in  the  plea  of  pajmeniU 
was  objected  for  the  plaintiff,  that  the  latter  8um,beic9 
a  sum  certain,  fixed  by  the  plea,  the  plea  could  not 
supported  without  showing  the  whole  amount  of 
to  have  been  paid.  Patteson  J.  inclined  to  assent  to  du^ 
argument,  but  also  seemed  to  think  that  the  actual  pig^ 
ment  might  be  given  in  evidence  on  the  general  isssc^ 
The  defendant  then  applied  to  amend  the  second  pka^ 
by  altering  the  sum  there  laid  from  338/.  to  314/.  S$^i^' 
but  the  learned  judge  hesitated  whether  he  had  poir^ 
to  do  so  under  3  &  4  Will.  4.  c.42.  s.  23.,  and  left  li 
to  the  jury  to  find  whether  the  sum  which  the  defendanfl 
ought  to  have  paid  on  a  quantum  meruit  for  the  brickie 

(a)  See  as  to  thU  Poulton  v.  Lattimore,  9  B.  &  Cr.  259 ;  and  aathoritietf 
collected  in  Street  v.  Blay,  2  Bar.  &  Adol.  466. 

(6)  See  Allen  v.  Cameron,  ante,  Vol.  III.  907  ;  Chappel  v.  Hides,  VoT 
IV.  43 ;  Duncan  v.  Blundell,  3  SXaxk.  C.  N.  F.  6 ;  Street  v.  BUff,  2  Ba^ 
&  Adol.  456. 
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«liVered  exceeded  335/,  3«.  or  not.     They  ansi^ered 
at  it  did  not.     They  judge  then  directed  a  verdict 
D  be  entered  for  the  pUintifF  for  Is.  on  all  the  issues, 
special  finding  of  the  facts  by  Uie  jury,  under  s.  24 
4*  3  &  4  WUL  4.  c.  42.  with  leave  to  the  defendant  to 
ove  to  enter  a  verdict  for  him,  as  this  court  should 
irect,  if  tbey  should  be  of  opinion  either  that  the  second 
lea  was  made  out,  or  that  it  should  have  been  amended 
<  nisi  prius.    In  Easier  term  Dampier  moved  accord- 
gly.   To  a  question  from  the  court,  he  answered,  that 
21 L  mentioned  in  the  plea  of  set-off,  was  paid  by  di- 
y^ectioD  of  the  plaintiff  to  a  third  person.    [Parke  B.  If 
was  not  agreed  by  the  parties  that  the  sum  thus  paid 
Bs  to  be  in  part  payment  of  the  plaintiff's  demand,  it 
the  subject  of  a  plea  of  set-off,  which  is  very  dif- 
fisxent  in  character  and  effect  from  that  of  payment.] 
ampier  then  stated  the  questions  to  be,  first,  whether 
nanquam  indebitatus  the  defendant  could  give  in 
^idence  the  bad  quality  of  the  bricks  delivered,  either 
an  answer  to  the  action,  or  in  reduction  of  damages ; 
•^«ondly,  whether  payment  of  the  actual  sum  of  338/. 
*^id  in  the  second  plea  must  be  specifically  proved,  or 
^liether  only  a  smaller  sum  need  be  made   out.     A 
^^le  was  granted  to  enter  up  judgment  for  the  defend- 
^^t  on  the  second  and  third  pleas. 


Bampas  Serjt.  for  the  plaintiff,  afterwards  obtained 
cross  rule  to  increase  the  damages  to  54/.  4s,  9d., 
if  the  plaintiff  was  entitled  to  recover  the  residue 
According  to  the  contract  price  of  the  bricks,  in  con- 
^^uence  of  evidence  of  their  bad  quality  having  been 
^^^properly  received  on  the  first  plea.  Both  rules  came 
^  together  in  Trinity  term  (a),  but  Dampier  s  having 
n  first  granted. 


(«)  See  note  to  Jourdain  v.  Johmon,  ante,  526. 
▼OL.  v.  N  N 
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Erie  and  Crowder  for  the  plaintiff)  showed  cause 
The  defendant  could  not,  even  before  the  new  rui 
defend  the  action  on  the  ground  that  the  bricks  we 
ill  made.    A  specific  contract  was  made  for  them  i^ 
24tf.  a  thousand,  at  which  rate  a  large  quantity,  amoum^^- 
ing  to  396/.  12^.,  was  made  and  delivered  to  ^.^m 
defendant,  who  kept  them  and  sold  some  from  time         . 
time,   paying  money   to  the  plaintiff*  on  account 
them,  without  complaint  or  returning  any.     He 
therefore  precluded  from  passing  over  the  special 
tract,  and  disputing  the  quality  of  the  goods  in 
duction  of  damages;  for  he  could  only  do  that,  had 
claim  been  on  a  quantum  meruit  (a).     [Parke  B. 
acquiescence  of  the  defendant  is  evidence  that  the  v^cik 
was  properly  done,  but  evidence  only(i).     Bastcrmw^ 
BmUer{c)  settled  the  law  on  this  subject.    It  ie  ao 
implied  part  of  the  special  contract  that  the  bricka 
should  be  made  in  a  workmanlike  manner ;  if  they 
not  so  made,  the  plaintiff*  can  only  go  on  a  quanta 
meruit.]     A  specific  warranty  of  goods  sold,  as  th^^^ 
seed  sold  was  new  growing  seed,  would  differ  the  ca 
Poulton  v.  Lattimore  (d).      [Parke  B.    That  plaintiC- 
was  only  a  seller  of  the  goods,  but  where,  as  here,  th»- 
plaintiff*  is  himself  the  workman,  there  is  an  impUei^ 
warranty  that  the  article  shall  be  made  in  a  workmin-^^ 
like  manner.     Whether  that  ought  not  to  have  beei^^ 
specially  pleaded,  is  another  consideration.]    The  ool^^ 
plea  is,  that  the  defendant  never  was  indebted.    Tbe^^ 
how,  since  the  new  rule  of  pleading  in  assumpait,  No.  I^ 
s.  1.,  can  he  give  evidence  of  the  bad  quality  of  the  artidr^' 
sold,  a  defence  resting  on  the  plaintiff* 's  non-j 
ance  of  his  contract,  without  pleading  specially? 
Roffey  V.  Smith  (e)  it  was  held,  that  if  there  has  been 

(a)  See  Serjt.  WiUiams^i  note  to  Webber  v.  Tmtl,  2  Saund.  122, 
EUii  V.  liamlyn,  3  Taunt.  52 ;  Chappel  ▼.  Hiekes,  ante.  Vol.  IV.  43. 

(b)  See  the  cases  cited  in  p.  536,  n.  (0  ^  E^st,  479. 
(d)  9  B.  &  Cr.  259.                                       (e)  6  C.  &  P.  662. 


to  pve  eridence  of  a  special  contract,  or  to  go  od  a 
im  memit.  Then  if  the  defence,  to  be  available, 
be  apedally  pleaded,  that  must  be  because  ^e 
t  is  a  demand  on  a  special  contract  Were  that 
:  {daintiff  would  be  out  of  court,  for  the  finding  in 
It,  ,tfaat  the  bricks  were  of  workmanship  inferior 

contract.  Parke  B.  The  question  b,  whether 
jenersl  indebitatus  count  you  may  not  inquire 
tr  8  warranty  implied  by  law  has  been  complied 

The  defendant  gave  notice  to  the  plaintiff  of 
entioQ  to  rely  on  the  special  contract  (a).  The 
ant  must  be  taken  to  have  been  conusant  of  the 

its  existence,  and  also  that  there  was  no  other 
n  him  and  the  plaintiff;  so  that  he  should  have 
ly  pleaded  it,  and  the  general  form  of  the  in- 
118  count  could   not  mislead    him.     The  rule 

to  the  fact  of  the  contract,  not  to  the  form  of 
ig  it.     In  Baiten  v.  Butter  Lord  EUenborougA 

Where  a  specific  sum  has  been  agreed  to  he 
J  the  defendant,  the  plaintiff  may  have  some 

to  complain  of  surprise  in  evidence  being  ad- 
to  show  that  the  work  done  and  materials  pro- 
rere  not  worth  so  mach  as  was  contracted  to  be 
MMDBe  he  may  only  come  prepared  to  prove 
cement  for  the  specific  sum  and  the  work  done, 
fiotiee  be  given  to  prove  that  the  payment  is  dis- 
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makes  no  difference  to  the  legal  rights  of  parde 
pleadings.  That  subject  has  been  considered 
Basten  v.  Butter  was  decided.  Each  side  m 
taken  to  know  the  law^  and  to  prepare  for  all  ei 
which  is  admissible  under  a  particular  issue, 
plaintiff*  was  not  compelled  to  declare  specis 
setting  out  the  contract,  but  might  have  done 
desirous  to  confine  the  defendant  to  a  particulai 
for  the  contract  in  fact  could  only  have  been  dei 
pleading  nunquam  indebitatus.  The  difficulty 
from  the  relaxation  of  the  rules  of  pleading,  by  al 
the  plaintiff*  under  a  general  indebitatus  ecu 
manding  a  sum  certain,  to  show  himself  entitle 
quantum  meruit  That  having  been  done  (a),  n 
this  defendant  deny  what  the  law  implies  to  be 
the  general  contract  stated  in  the  declaration,  vi 
such  goods  as  were  contracted  for  were  delii 
The  court  will  take  judicial  notice  that  partid 
demand  must  now  be  delivered  to  a  defendant  n 
declaration ;  Reg.  Gen.  Trin.  1  W.  4.  No.  6b 
direction  to  enter  a  verdict  for  the  plaintiff^  on  tl 
of  payment,  was  correct,  for  the  plea  confesses 
of  338/.,  and  sets  up  an  avoidance  of  that  debt  ip 
not  established  ;  for  as  only  314/.  appears  to  hsi 
paid,  the  rest  is  admitted  to  remain  due  to  the  p 
Issue  being  joined  on  the  precise  point,  wheti 
specific  sum  of  338/.  was  paid,  it  was  determined 
plaintiff*'8  favour.  So,  though  the  pleaof  set-oi 
the  plaintiff*  to  be  indebted  to  the  defendant  in  i 
sum  than  is  demanded  by  the  plaintiff,  still,  on  i 
ant's  failing  to  do  so,  that  issue  is  found  agaic 
Though  payments  in  part  may  without  doubt 
sidered  by  a  jury  in  mitigation  of  damages  uj 
general  issue,  whether  the  defendant  fails  or 
a  plea  of  payment,  these  pleas  are  pleaded  oi 

(a)  2  Saimd.  12*2,  n.  (2). 
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of  the  action,  and  the  plaintiff  ia  entitled   to        1835. 
^unagea  on  the  other  parts. 

Hor  vaa  this  a  case  in  which  the  judge  could  amend, 

being  one  in  which  the  proof  of  the  contract  varied 

on  the  allegation,  but  a  necessary  and  guarded  statc- 

t  in  pleading,  stating  to  what  part  of  the  demand 

plea  was  to  apply.     Nor  will  its  being  under  a  ri- 

'^cet  make  any  difference. 

Dampier  and  Smirke  for  the  defendant*  First, 
to  the  defendant's  right  to  show  the  work  bad 
!er  the  general  issue.  [Parke  B.  We  are  all  of 
|Hnion,  that,  independently  of  the  new  rules,  a  defend- 
t  had  a  right  to  prove,  under  the  old  general  issue,  that 
e  goods  deUvered  were  not  of  the  quality  which  th^y 
Siould  have  been,  in  order  to  entitle  the  plaintiff  to  avail 
of  a  special  contract  under  the  general  in- 
ebitatus  count.  After  considering  all  the  cases  to- 
rt it  seems  well  settled,  that  if  the  work  or  goods 
'Applied  are  not  of  that  quality  or  character  for  which 
law  implies  the  parties  to  have  contracted,  the 
Isiotiff  is  put  to  his  quantum  meruit,  and  the  defend- 
mi  may  show  that  he  was  not  liable  to  pay  the  price 
^ipnlated.]  The  new  rules  of  pleading  HiL  4  fV.  4. 
vos.  I.  and  II«  do  not  alter  this  point,  so  that  the  evi- 
ence  is  admissible  on  the  new  plea  of  nunquam  in- 
ebitatus.  The  contract  being  at  so  much  for  every 
^Mwsand  bricks,  the  plaintiff  was  only  entitled  to  re- 
aver for  each  thousand  which  were  *'  good,  sound, 
saleable  ;*'  Forsier  v.  Taylor  (a).  Had  he  declared 
^fcdally,  he  must  have  alleged  that  they  were  so; 
'^^hich  the  defendant  might  then  have  traversed  by 
^]^  By  declaring  in  the  indebitatus  he  alleges  a 
^^ery,  pursuant  to  contract  with  the  defendant,  of 
S^8  of  a  quality  from  which  the  law  would  imply  the 

(«)  6  B.  &  Add.  893. 
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defendant's  promise  to  pay  for  them  on  request.  U 
any  express  contract  been  alleged  by  the  plaintiff,  tl 
plea  of  '^  never  indebted**  would  have  traversed  it.  . 
all  events  it  denies  the  "  matters  of  fact  (i.  « .  in  tl 
instance  the  plaintiff*s  work  and  labour)  from  whi 
the  contract  or  promise  alleged  may  be  implied  by  lav 
For  the  sound  bricks  stipulated  for  were  not  di 
vered.  The  plea  is  not  merely  in  confession  ai 
avoidance,  but  in  absolute  bar  of  the  contract  relied 
by  the  plaintiff  for  work  in  making  bricks ;  for  it  deni 
it  to  be  one  from  which  a  promise  to  pay  on  requc 
could  be  implied.  No  cause  of  action  has  ever  enstc 
for  the  work  was  never  properly  done.  Then  Raff 
V.  Smith  does  not  apply.  [ParAe  B.  Where  the  dee 
ration  is  on  a  contract  implied  by  law,  the  new  ml 
enable  the  defendant  to  deny  the  facts  from  which  su 
promise  would  arise.  The  plaintiff  is  thus  prevent 
from  recovering  a  specific  sum  on  a  special  contrai 
and  the  contract  implied  by  law  being  for  the  defivc 
of  goods,  the  defendant  may  deny  it,  or  show  that 
point  of  fact  no  such  goods  as  the  plaintiff  contracted 
deliver  were  delivered  (a).]  It  is  true,  that  since  t 
new  rules  it  was  decided  in  Edmunds  Y.ffarrUii 
that  upon  the  plea  of  non  assumpsit  to  an  indebitat 
count  for  goods  sold,  a  defendant  could  not  prove  Um 

to  be  sold  on  a  credit  not  yet  expired.  The  caae  w 
also  questioned  in  this  court  in  Tat/lor  v.  HUmnf  {i 
and  appears  to  have  been  decided,  not  so  much  by  t 
new  rule  itself,  as  by  the  example  given  in  it.  Agai 
in  Alexander  v.  Gardner  {d)  it  was  held  by  the  coort 
Common  Fleas,  that  where  the  general  issue  only  w 


(a)  See  Bridgt  v.  Wain,  2  Stork.  C.N. P.  604  ;  Yeatt  ▼.  !»«,  6tw 
446 ;  2  Mersh.  141.  S,  C, ;  Gray  ▼.  Cox,  4  B.  Se  Cr.  108. 
(h)  2  Adol.  &  £11.  414.  (c)  Ana,  p.  373. 

(d)  1  Scott,  281  ;  5'.  C.  1  Bingh.  N.  C.  671 ;  3  Dowl.  P.  C.U6. 
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pleaded  to  an  indebitatus  count  for  goods  bargained 
^nd  aoldy  the  defendant  might  prove  the  existence  of  a 
special  contract,  subject  to  conditions  which  had  not 
Icieen  complied  with.    [Parke  B.  The  plaintiff  is  bound 
%o  prove  such  a  sale  and  delivery  as  will  raise  a  debt 
ipayable  on  request.    The  defendant  here  denies  that 
mch  bricks  as  by  the  contract  were  to  be  delivered, 
3Bd  for  which  the  plaintiff  was  to  have  24fS.  a  thousand, 
'vere  in  fact  delivered.     He  could  not  plead  specially, 
for  be  could  not  tell  that  the  plaintiff  did  not  intend  to 
soon  the  quantum  meruit.]    The  plaintiff,  by  adopting 
^  quantum  meruit,  has  taken  on  himself  a  liability  to 
^his  defence  in  this  shape.     The  effect  of  the  new  rules 
^^wi  to  bring  back  the  old  law  of  pleading  ex  post  facto 
defences,  which,  admitting  the  plaintiff  to  have  once 
«ttd  a  cause  of  action,  seek  to  avoid  his  further  main- 
^^nrii^it;  Paramore  v.  Johnson  (a).    The  cases  col- 
Vcted  in  Fin.  Abr.  tit.  Evidence  (Z.  a.)  show  that  it 
^u  first  held  in  the  last  century,  that  the  general  issue 
*>on  assumpsit  put  the  plaintiff  on  proving  a  subsisting 
^'ODtract  at  the  time  of  bringing  his  action,  and  enabled 
^k  defendant  to  give  in  evidence  all  matters  in  dis- 
^lurge  of  such  debt. 

As  to  the  plea  of  payment  and  that  of  set-off,  since 

-^orrf  V.   Housiotm  (i)  and  Mac  QuilUn  v.  Cox  (c),  a 

t^Uotiff  in  debt  on  simple  contract  is  no  longer  bound 

^  prove  the  precise  sum  demanded  in  pleading,  but  is 

S^ermitted  to  prove  that  a  different  sum  is  due.     Then 

^^the  defendant  who  pleads  payment  of  a  sum  stated, 

^i)ot  also  let  loose  to  meet  the  possible  new  case  of  the 

^Isbtiff,  by  proving  payment  of  a  sum  differing  from 

stated  in  the  plea,  it  would  follow  that  the  plaintiff 

It  demand  1000/.  and  prove  I/,  only,  while  the  de- 

^"^Bdant  might  plead  a  payment  of  1000/.  and  fail  if  he 

foved  it  only  as  to  999/.     The  plea  lies  in  evidence  as 


18S5. 


COCJSENS 
V. 

Paddon. 


(«)  1  Lofd  Raym.  566.        (b)  i  L  East,  62.        (r)  1  H.  Bla.  249. 


t^^n 


CASES  IN  EASTER  TERM 


1835. 

COVSKNS 

V, 

Paddon. 


well  as  the  demand,  and  must  vary  with  it.  The  rnl^ 
seems  to  have  been,  that  where  the  plaintiff  was 
to  prove  the  precise  sum  laid  in  his  declaration,  as  i 
case  of  a  bond  or  covenant,  the  defendant  mast 
out  with  equal  precision  that  stated  in  his  plea,  for  i 
could  not  otherwise  be  an  answer ;  and  that  where  th 
plaintiff  was  not  so  tied  down,  the  defendant  was 
left  at  large  in  like  manner.  In  Browne's  Fade  M 
92,f  a  plea  occurs  to  a  declaration  in  assumpsit  for  use 
and  occupation,  in  which  is  pleaded  a  pa]rment  of 
''  2SL  I2s.  Ad.  for  the  third  part  of  the  aforesaid  rent 
of  85/.  175.  Afd'  in  the  said  declaration  mentioned,  which 
the  plaintiff  accepted  for  the  third  part  of  the  said  rent, 
in  full  discharge  of  the  said  promises  of  the  said  de- 
fendant." The  replication  denies  the  payment,  and  it 
is  said  thai  there  was  a  verdict  and  judgment  for  the 
defendant.  In  2  Brown's  Entries,  6,  appears  a  de- 
claration on  five  promises  to  pay  five  different  8um&  of 
money,  amounting  to  3901.  A  plea  confessing  the 
promise  altegHedybut  avoiding  it  by  payment  of  the 
said  several  sums  of  money,  amounting  in  the  whole  to 
thef  said  sum  of  390/.,  according  to  the  said  several 
promises  and  undertakmgs,  &c.'*(ii).  Replicaticm,  de- 
nying such  payment.  According  to  the  contrary  rea- 
soning, a  failure  to  prove  payment  of  more  dian  four 
sums  would  have  been  fatal  to  the  defendant  for  want 
of  pleading  severally  to  each.  Though  a  sum  certain 
must  be  mentioned  in  pleading,  the  proof  need  not  be 
equally  precise.  In  Robinson's  Entries,  55,  is  a  plea 
of  payment  to  the  plaintiff  of  ''  all  the  sums  of  money 
due  to  him,*'  and  a  replication  denying  the  payment 
That  however  might  be  bad  for  want  of  showing  a  sum 
certain  (&).  A  tender  is  not  perfectly  analogous,  for' 
it  is  a  dngle  act  done  at  one  time.     Nor  is  that  pleaa 


(a)  See  also  Clift.  EdI.  203. 

(6)  Com.  Dig.  til.  Pleader,  (2  G.  15.)  (E.  6.);  citing  viit9n.Marih.  7^ 
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Baaitted  without  a  distinct  admission  of  the  debt,  and       1885. 
be  joined  with  any  other  plea,  but  must  be  ex- 
out  of  the  general  issue.     Again,  it  fixes  the 
in  a  peculiar  way»  for  the  amount  must  be  paid 
^o  court.    In  trespass  it  1$  enough  if  a  defendant 
as  much  of  a  plea  of  justification  as  covers  the 
*8  proof;  Redford  v.  Bit  ley  {a).     Even  judg- 
nt  by  default  in  debt  does  not  necessarily  confess 
sum  demanded,  so  as  to  dispense  in  every  instance 
tfai  a  writ  of  inquiry.  [Parke'R,  That  appears  to  have 
n  the  opinion  of  Hohroyd  J.  in  Arden  v.  Connell  {b\ 
the  practice  is  otherwise.]     The  same  reasoning 
to  show  that  the  whole  defence  is  open  on  the 
of  setoff.     [Parke  B.  If  a  sum  is  the  subject  of  a 
of  payment  it  cannot  be  treated  as  a  set-off.]   The 
tatotes  of  setoff  limit  the  operation  of  the  plea  to  the 
sum  laid  in  it.     It  could  not  be  pleaded  alone 
thout  the  general  issue,  because  the  precise  debt  is 
datned  in  the  court,  and  the  plaintiff  might  be 
^■naledi^  then  it  laust  be  pleaded  to  part,  particularly  in 
^^bt^  where  the  demand  is  of  the  aggregate  of  the 
hud  in  alt  the  counts.    A  plea  by  an  executor  of 
-or  payment  to  other  creditors,  does  not  bind 
l^iiii  to  prove  the  exact  sum  pleaded.     The  general 
^^•ue  compelled  the  plaintiff  to  prove  what  was  due  on 
^he  contract,  and  he  must  be  taken  to  know  what  had 
^^een  paid  him  in  part  as  well  as  the  defendant,  but 
^ving  given  no  credit  for  it  in  his  particulars.     As  the 
B^oeral  issue  put  him  on  proving  the  whole,  he  could 
^^^  have  been  misled  or  injured  by  the  amendment 
Pit>posed. 

C«)  3  Stark.  C.  N.  P.  83. 

<6)  6  B.  &  Aid.  885.  See  also,  by  the  same  learned  Judge,  Brill  v. 
^•^,  I  Chit.  R.  627  ;  and  again  in  K.  B.,  26th  April  1825,  LittledaU  J. 
^^'^'Hnirring,  Tyr.  MSB.  See  per  L«  Blane  J..  14  East,  442 ;  also  2  Marsh. 
^  57.   Dottg.  316;  5  T.  R.  87;  7  T.  R.  446 ;  1  Bing.  182 ;  2  B.  &  AW. 
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Pakk  b  B.  (a). — The  only  point  on  which  we  need  cmkG 
time  to  consider  is  on  the  effect  of  the  pleas  of  pmy- 
ment  and  set-off*^  particulariy  the  former.     The  firs  4 
question  is,  whether  they  can  be  taken  distributively' 
This  is  a  point  of  great  importance  since  the  new  ru 
of  pleading,  which  compel  a  defendant  to  plead 
cially. 

On  the  other  point,  we  all  concur  that  where  tbette 
was  a  contract  for  a  specific  sum,  and  the  general  it- 
sue  was  pleaded  to  an  indebitatus  count,  a  d^endant 
might  by  the  old  law  show  that  the  work  done  was  not 
that  which  was  stipulated  for,  or  that  the  goods  deB- 
▼ered  were  not  such  as  were  contracted  for.  N<Nr  do 
we  entertain  any  doubt  that  the  defendant  may  ghre 
the  same  facts  in  evidence  since  the  new  rules.  On 
non  assumpsit  or  nunquam  indebitatus,  L  e^  upon  such 
a  plea  to  the  common  count  for  the  price  of  goods  sold, 
he  may  show  either  that  there  was  no  contract  of  pur* 
chase  and  sale,  or  no  delivery  in  fact ;  or  that  if  there 
was  a  partial  delivery,  the  goods  were  not  such  as  made 
him  liable  on  the  contract.  Again,  in  an  action  Amt 
work  and  labour  and  materiak  supplied,  he  may  show 
the  one  to  be  so  ill  done,  and  the  quality  of  the  odier 
to  be  so  bad,  as  would  not  render  him  liable  to  pay  far 
them  under  the  contract.  He  is  then  liaUe  to  pay  on 
a  different  contract,  that  of  a  quantum  meruit.  The 
other  question,  whether  the  judge  could  amend  at  nisi 
prius^  will  arise  if  we  should  hold  that  the  precise  aam 
alleged  to  be  paid  must  be  proved.  The  rule  for  in* 
creasing  the  damages  must  be  discharged.     Ob  the 

other  rule 

Cur.  adv.  vuli. 


Parke  B.  delivered  the  judgment  of  the  court  in 
Michaelmas  term  1835 ;  and  after  stating  the  pleadings 


(a)  Lord  AHn^er  was  silting  in  equity. 
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the  facto  proceeded  tbusw — ^This  case  was  fuUj  ar-       1836. 
belbre  my  hrolbefs  BoiiamdfAldersan,Gumeif,  and 
mmyaeltt  doring  the  last  term ;  and  as  the  question  is  of 
j;s-eat  importance  since  the  late  rules  of  pleading  com- 
p^HMng  m  defendant  to  plead  speciallyy  we  took  time  in 
^c^der  to  give  the  sulgect  full  consideration*    The  first 
aisestion  is,  whether  the  defendant  is  entitled  to  a  ver- 
dict upon  the  issue  on  the  second  plea  altogether^  or 
to  tlie  314L  3s. f  part  of  the  sum  therein  mentioned  ? 
be  Terdict  as  to  the  residue  being  found  for  the  plain- 
It  iqppears  to  us  that  the  defendant  is  not  entitled 
a  Terdict  on  the  whole  plea ;  the  plea  contains  an 
^idniiwrinn  that  a  certain  parcel  of  the  debt  was  due, 
fluid  in  order  to  support  the  whole  plea,  that  parcel 
SMost  be  proved  to  have  been  paid,  and  that  parcel  is 
^by  the  introductory  part  of  the  plea  stated  to  be  3381. 
^tt  is  true  it  is  so  stated  under  a  videlicet ;  but  it  is  per- 
dear  that  the  addition  of  a  videlicet  cannot  ren- 
r  a   material  averment  immaterial ;    Grimwood  r. 
-^kmrreiHa) ;  and  there  is  no  doubt  that  the  sum  men*- 
in  the  plea  is  material,  for  the  plea  must  state 
much  of  the  demand  it  proposes  to  answer.     On 
^  demurrer  to  thia  plea,  for  not  stating  that  part  wiih 
^^pttaiDty,  the  answer  would  have  been,  that  it  was  so 
tutedt  and  that  the  videtieet  made  no  difference. 
for  this  reason  we  are  of  opinion  that  the  defendant 
UiDOt  have  a  verdict  on  the  whole  plea. 
fiat  we  think  that  the  plea  may  be  taken  distri- 
itively,  and  found  as  to  part  for  the  defendant,  and 
rt  ibr  the  plaintiff. 

The  general  rule  is,  that  a  plea  is  an  entire  thing, 

I  bud  altogether  if  disproved  in  part;  but  to  this 

^  there  are  exceptions  which  have  been  long  esta- 

hed.    For  instance,  on  a  plea  of  plene  administravit, 

(a)  6  T.  R.  460. 
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though  assets  unadministered  are  showo  tp  be  in  tfa^^ 
defendant's  handsi  and  so  the  plea  is  disprored,  yet  t 
judgment  for  the  plaintiff  is  only  for  the  part 
ministered  (a).  So  on  a  plea  of  judgment  recov^ 
against  the  testator  in  an  action  against  an  executat:::::::^ 
and  no  assets  ultra,  it  is  not  enough  to  disprove  a 
judgment.  So  where  two  executors  join  in  a  pka 
plene  administravit,  and  assets  are  proved  to  be  in 
hands  of  one  only.  All  these  are  instances  where  fi 
the  nature  of  the  case  the  plea  b  not  entire;  and 
question  is,  whether  the  present  case  falk  within 
same  principle.  If  this  had  been  an  action  of  iia. 
hitatus  assuinpsiti  there  could,  we  think,  hav€  beei^ 
doub^,  but  that  the  plea  would  have  been  divisible, 
plea  of  payment  is  not  usual  in  assumpsit ;  but  plea.^ 
settfiffifan^  the  sitatuteiofi.lttnitations^  which  are  ^'^e 
common,  are,  we  belicTe,  almost  iovariaUy  i^leadedl 
the  whole  declaration ;  and  yet  if  the  debts  due  to 
defendant  do  not  cover  the  whole  demaad,  or  the  wi 
of  the  causes  of  action  did  not  aocrue  beyond  sis 
and  the  residue  in  both  cases  is  answered  under 
general  issue,  the  defendant  has  always  judgment 
the  whole  record :  so  if  there  be  a  plea  of  the  genen^P^ 
issue  and  bankruptcy  to  the  whole  declaration, 
part  of  the  demand  is  answered  on  the  general  i 
and  part  by  the  defendant's  certificate,  the  course  is  the 
same.  This  can  be  only  on  the  ground  that  such  pleti 
to  a  declaration  of  this  general  nature,  which  may  aa 
often  do  comprise  many  distinct  contracts  in  point' 
fact,  are  capable  of  being  severed  and  applied  to  ea 
portion  of  the  demand,  in  like  manner  as  if  there  w^ 
several  distinct  pleas,  one  to  each  of  such  portions 
spectively ;  for  if,  in  the  cases  above  stated,  the  p 
of  set-off,  of  the  statute  of  limitations,  and  of  b 


(«)  1  Saund.  336. 
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iptcy,  were  entire,  and  if  disproved  in  part  were  bad  ISSf* 
SKlCogetber,  then  as  they  are  each  pleaded  to  the  whole 
declaratioa,  and  are  proved  only  as  to  part  of  it,  the  con- 
would  be,  that  the  plaintiff  would  be  entitled 
A  verdi'jt  upon  tbe  issues  on  each  of  these  pleas.  It 
happened  before  the  late  rules  that  there  was 
my  occasion  in  these  cases  to  make  any  other  entry  on 
lie  record  than  a  general  finding  for  the  defendant^ 
likI  judgment  for  the  defendant  on  both  issues ;  but 
iince  the  costs  of  each  issue  now  follow  the  event  of  the 
^ue,  there  can  be  no  doubt  but  that  the  proper  entry 
soch  cases  would  be  on  the  general  issue  for  the 

defendant,  as  to  all  but  £ ,  (the  sum  covered  by 

^%e  proof  wider  the  special  plea),  and  on  the  special 
"plea,  M  far  as  related  to  that  sum,  for  the  defendant  ( 
SB  to  the  residue  on  both  issues  for  the  plaintiff. 
If  this  be  so,  there  is  no  reason  why,  upon  a  special 
of  payment  in  indebitatus  assumpsit,  the  satHe 
should  not  be  pursued.    Such  a  plea  does  not 
that  the  defendant  paid  one  certain  fixed  sum  lit 
^  Certain  time,  but  that  he  did,  either  in  one  sum  at*one 
^^^kie,  or  in  several  sutqUs  at  different  times,  pay  tbe 
^^hole  of  the  plaintiff's  demand.     When  the  plea  is'k> 
^■viderstood,  there  is  nothing  contradictory  in  holding 
^mt  the  issue  might  be  found  as  to  part  for  the  plaio- 
^ff,  and  part  for  the  defendant.     The  remaining  ques- 
^H'  then  is,  whether  there  is  any  difference  between 
^hese  cases  and  similar  pleas  to  an  action  of  debt  on 
^^ple  contract.     Whilst  it  was  considered  to  be  the 
'^W,  that  an  action  of  debt  on  simple    contract  was 
'^Hmded  on  one  entire  single  contract,  and  that  the 
I^laintiff  could  not  recover  less  than  the  whole,  doubt- 
*^ma  a  special  plea  of  payment  was  also  entire ;  and  if 
^iie  full  amount  was  not  proved  to  be  paid,  the  plaintiff 
entitled  to  a  verdict ;  but  since  it  has  been  clearly 
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established  by  several  cases,  viz.  Walter y,  Wiiier{a),hsii 
Rudder  v.  Price  (b),  that  the  demand  in  such  an  actioE 
is  divisible,  and  the  plaintiff  may  recover  less;  and 
since  several  contracts  may  certainly  be  included  in  i 
demand  of  one  sum  in  an  action  of  debt  on  simple  con 
tract,  as  well  as  in  indebitatus  assumpsit ;  and  since  f 
plea  of  payment,  whether  pleaded  to  a  declaration  ir 
one  form  of  action  or  the  other,  must  have  the  same 
meaning,  and  does  not  of  necessity  import  that  om 
entire  sum  was  paid  at  one  time,  we  do  not  see  an] 
satisfactory  reason  why  it  may  not  be  considered  a 
capable  of  being  severed  in  one  case  as  well  as  th« 
other,  whether  pleaded  to  the  whole  declaration,  or,  a 
in  the  present  case,  to  part.  Indeed  it  would  seem  t 
follow  as  a  consequence  of  the  decisions  above  referrec 
to,  that  in  both  forms  of  action  its  effect  should  be  tin 
same.  The  only  difference  between  the  two  aetiom 
will  therefore  be,  that  in  an  action  of  assumpsit,  the  plei 
to  the  whole  declaration  admits  no  certain  sum  to  ham 
been  originally  due  from  the  defendant  to  the  plamiifl| 
whilst  the  plea  to  the  whole  declaration  in  debt  adaili 
the  sum  nominally  claimed  to  have  been  originally  due; 
and  a  plea  to  a  part  admits  that  part  to  have  been  doe; 
but  in  either  case,  we  think  the  verdict  may  be  feund 
for  the  defendant,  for  the  whole,  or  for  the  part  actudl] 
paid,  according  to  the  fact.  ' 

This  decision  will  be  productive  of  great  practiod 
convenience,  as  under  the  new  rules  of  pleading-  pmf' 
ment  must  be  pleaded  specially ;  and  unless  the  plti 
be  divisible,  the  defendant  must  either  multiply  hii 
pleas,  by  pleading  to  each  portion  of  the  demand  aep* 
rately,  or  he  must  be  driven  to  the  necessity  of  applyii^ 
to  amend  on  the  trial,  under  the  3  &  4  YT.  4.  c.  49.  s*  SS. 
in  case  any  part  of  the  plea  should  not  be  proved.  Thi 
verdict  must  be  entered  on  the  plea  of  payment,  so  fiu 


(a)  Doug.  6. 


(ft)  1  H.  Bla.  650. 
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relates  to  the  mim  of  SlAl.  3s.,  for  the  defendant;  1835. 
the  plea  of  set-off,  so  far  as  relates  to  the  sum  of 
iLj  for  the  defendant;  and  on  the  plea  of  nunquam  in- 
ebitatus,  to  the  whole  sum  demanded,  except  336/.  Stf., 
T  the  defendant,  and  for  the  residue  on  each  plea  for 
e  plaintiff.  The  result  is,  that  the  defendant  will 
ve  judgment  on  the  whole  record. 

Judgment  accordingly. 


Stancliffe  against  Hardwick. 


ROVER  for  two  horses.     Plea  :    not  guilty.     At  Since  the  new 

the  trial  at  the  Lancashire  summer  assizes  in  1835,  \^^  i„  ^Le 
appeared  that  hy  agreement  between  the  plaintiff  ^*'-^_^-^- 

_-,--_  ,        No.  IV.,  the 

defendant  they  had  set  up  a  waggon  as  earners  defendant,  by 

partnership,  each  furnishing  two  horses.    The  con-  P^*^'°?  "^t 

having  been  dissolved,  the  plaintiff  got  back  his  admits  that  * 

,  but  the  defendant  being  pressed  to  pay  debts  \^^  ^me  oto- 

^Qg  hy  the  partnership,  afterwards  seized  and  sold  P^r^y  in  the 

firoods  as  be~ 

^m.     For  the  defendant  it  was  proposed  to  give  in  tween  him  and 
'^^ence  the  above  facts  to  show   the  existence  of  *®  defendant, 

upon  which  he 

^    partnership  with  the  plaintiff,  and  that  the  horses  would  be  able 
^re  seized  and  sold  as  partnership  property,  so  that  ™i^3^^  a  . 
^ix>ver  would  not  lie  against  him.     For  the  plaintiff  it  fendant:  but 
^^•«  objected,  that  the  plea  of  not  guilty  admitted  the  thereby  pre- 
•^^ntiff's  title  to  sue;  and  that  since  Reg.  Gen.  Hil.  rented  from 

^.  4.  No.  III.  [Ante,  Vol.  IV.  p.  xvi,]  it  could  not  he  is  tenant  in 

common  with 
the  plaintiff. 
^^^^Ht  where  there  has  been  an  actual  conversion, as  by  seizure,  sale,  and  application 
^       ^he  proceeds,  the  defendant  must,  in  order  to  justify  such  conversion  in  fact,  as 
'^^t  in  common  with  the  plaintiff,  plead  that  fact  specially  in  confession  and  avoid- 


<^^  ^ince  the  new  rules  of  pleading,  the  conversion  which  is  put  in  issue  is  not  a 
^  '^Otigful  conversion  merely,  but  a  conversion  in  &ct;  so  that  if  such  actual  con- 
^^^'^ion  is  insisted  on  as  lawful,  the  defendant  roust  confess  and  avoid  it  in  a  special 

^^  setting  forth  the  title  in  right  of  which  he  justifies  the  conversion. 
^     Qiurrr,  whether  a  defendant,  who  has  not  converted  the  goods  in  fact,  but  has 

^^ely  refused  to  deliver  them  upon  demand,  must  plead  a  right  of  lien  specially  ? 
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looo.       Y^Q  proved  that  the  property  in  the  horses  was  in  an 
Stakcliffe    ^^^  ^^^  without  a  special  plea.     Gurney  B.  being 
^'  this  opinion,  and  refusing  to  reserve  the  point,  t: 

plaintiff  recovered  a  verdict  for  the  value  of  the  hoi 


Cresiwell  moYed  for  a  new  trial  in  last  Michaelmas  tem 
on  the  ground  of  rejection  of  evidence.  He  contencz 
that  the  evidence  operated  to  deny  the  guilt  of 
conversion,  and  to  set  up  a  right  of  dealing  with  i 
property.  [Lord  Lyndhurst  C.  B.  The  defendi 
denies  exclusive  property  in  the  plaintiff,  and  sets  oj: 
joint  property  in  himself  and  the  plaintiff.]  A  rz. 
having  been  granted, 

Wigliiman  for  the  plaintiff  showed  cause  in  Mioiaes 
mas  term.  The  new  rule  of  pleading  provides  that  ^C 
an  action  for  converting  the  plaintiff's  goods,  the  ccm 
version  only,  and  not  the  plaintiff's  title  to  the  goods 
shall  be  put  in  issue  by  the  plea  of  not  guilty.*'  It  «i 
be  said,  that  upon  not  guilty  pleaded,  the  defendao 
could  show  that  he  was  joint  tenant  of  the  chattel  witi 
the  plaintiff;  which  proof  would  disprove  theconversb 
by  the  defendant,  and  not  the  plaintiff's  title.  But  th 
reason  why  one  joint  tenant  or  tenant  in  common  of 
chattel  cannot  sue  another  in  trover  unless  for  d< 
stroying  it,  is,  that  as  both  are  seised  per  tnie  etperUm 
each  has  an  equal  property  in  it,  and  neither  caa  h 
guilty  of  converting  his  own  (a).  But  it  is  submittei 
that  the  evidence  offered  did  in  fact  go,  not  to  deny  ll 
conversion  only,  but  also  the  plaintiff's  title  to  the  so 
right  of  property ;  and  that  under  a  special  plea  on 
could  the  plaintiff's  title  be  shown  to  be  such  as  woa 
in  point  of  law  prevent  him  from  suing,  by  showing  tl 
defendant  to  be  incapable  of  the  conversion  charges 
Here  the  conversion  which  is  traversed  might  ha. 
been  shown  to  have  taken  place,  e.  g.  by  the  destru 

(a)  See  cases  collected  1  Cbilt.  on  PL  4th  ed.  67. 


Hardwick. 
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ion  of  tbe  chattels;  but  the  plaintiff  was  unprepared       1835. 

proof  of  title  in  some  one  else.     {ParAe  B.   In    J^''^'^^^^ 
"^    ,  ,  ^  Stanclivfe 

n   action  by  the  plaintiff  against  any   third  person  v. 

could  only  have  recovered  in  damages  tbe  amount 
f  bis  share.]  If  this  defendant  could  say  upon  the 
.general  issue  there  was  no  conversion^  because  the 
Xiorses  were  his^  so  might  a  stranger.  [Alderson  B. 
oa  put  a  case  inconsistent  with  any  conversion  at  all, 
.  one  in  which  the  whole  property  is  in  the  defend- 
t.  But  it  may  be  that  there,  has  been  such  a  par- 
ticular conversion  here,  as,  though  not  total,  would 
nable  the  plaintiff  to  sue.]  Then  the  plaintiff,  if  sole 
wner,  must  still  be  prepared  to  prove  his  whole  title 
ihe general  issue;  ot^  if ' joint  owner  only,  he  must 
^bov  the  property  to  have  been  destroyed.  In  Hartfort 
'^^'*  JmuB  amd  others  (a),  it  was  held,  that  a  plea  in  trover 
the  defendants  detained  wrecked  goods  till  paid 
dieir  pains  in  saving  them,  was  bad,  for  if  the  de- 
^^iiier  be  lawful  no  conversion  was  confessed ;  but  had 
'^  been  confessed  in  fact,  the  plea  would  show  the 
^^^dants  to  be  justified  in  dealing  with  the  goods  as 
^ey  had  done.  [Parke  B.  Should  not  this  defence 
^▼e  been  pleaded  specially  in  confession  and  avoid- 
^i^ce?  Had  there  been  only  a  demand  and  refusal, 
^^H^  it  may  be  that  evidence  of  the  tenancy  in  common 

^'■dght  have  been  admitted  under  the  general  issue,  to 
Explain  the  refusal  and  show  that  there  was  no  con- 
^^rsion.  It  must  be  recollected  that  in  this  case  an 
Actual  converrion  by  seizure,  sale,  and  application  of 
Pioeeeds  was  proved;  whereas  mere  demand  and  re- 
^al  would  only  be  evidence  of  it,  and  might  be  dis- 
l^itkved  under  the  general  issue.  Then  as  the  new  rule 
^  pleading  in  case.  No.  IV.  sect.  2.  requires  matters  of 
^^fession  and  avoidance  to  be  pleaded  specially,  in  case 

(«)  2  Lord  Raym.  393 ;  5.C.2  Salk.  634.  Lord  Holt  there  says,  he  never 
hot  oM  special  plea  good  in  trover,  viz.  Yelv.  198. 

Vol.  v.  o  o 


L. 
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as  well  as  assumpsit,  should  not  the  defendant  ha 
pleaded  specially,  admitting  that  the  horses  were  t 
plaintiff's  property,  and  that  he  (defendant)  took  the^ 
confessing  and  avoiding  the  defendant's  appropriati 
to  his  own  use?]  The  answer  to  that  question  m 
depend  on  this,  whether  such  a  plea  would  not  amom^^i 
to  the  general  issue,  as  well  since^  as  before  the  r^^^ 
rules  of  pleading;  and  whether  the  defendant  a^m^K 
have  alleged  this  defence  in  any  proper  fohn  obli^ 
than  the  general  issue.  He  could  have  pleaded  a  gocx 
special  plea,  and  was  therefore  bound  to  do  so.  Vc^t 
as  a  tenant  in  common  or  joint  tenant  cannot  be  gui£  ^! 
of  a  conversion  of  the  property  held  jointly  or  :^*^ 
common,  unless  he  destroys  it,  it  would  be  a 
plea  to  this  action  to  state  that  the  defendant,  at  t; 
time  of  the  supposed  conversion,  was  tenant  in  commo 
with  the  plaintiff,  and  did  not  destroy  the  chattel  he\w  ^ 
in  common.  Indeed  it  is  doubtful  whether  the  latte^^ 
averment  of  the  destruction  of  the  chattel  would 
necessary ;  for  it  might  lie  on  the  plaintiff  to  reply 
prove  that ;  for  the  general  rule  being  that  a  tenant  iflC 
common  cannot  be  guilty  of  a  conversion,  because  h» 
has  as  good  a  right  to  the  exclusive  possession  of  it  a: 
the  other,  the  destruction  of  the  chattel  is  the  exceptioi 
to  that  rule.  At  all  events  the  plea  first  suggeste^^ 
would  show  the  destruction.  In  trover  several  eirctnnr^ 
stances  must  concur  to  enable  the  plaintiff  to  recoTnn^ 
he  must  make  out  his  right  to  the  property  and  tb 
possession,  and  a  conversion  by  the  defendant  (a).  C 
either  is  disproved  the  action  fails ;  then  proof  that  t 
plaintiff*  is  a  tenant  hi  common  will  show  that  the  plaint ^ 
tiff  cannot  maintain  an  action,  and  throws  it  on  him  ^ 
prove  destruction.  [Parke  B.  All  that  is  stated  in  t 
declaration  is,  that  the  plaintiff  has  some  property  int 


(ti)  rioium  V.  Sauuders,  4  B.  &  C.  941. 


Stancuffe 

V. 


IN  THE  FfFtH  Year  of  WILLIAM  IV.  666 

^rses,  iMrt  that  he  has  it  all.    The  conversion  com-        1835. 

^ined  of  is  the  taking,  and  the  question  is,  whether 

rvce  the  aew  rules  it  can  be  shown  to  be  lawful  under 

.0  plea  of  not  guilty,  which,  while  it  admits  that  the    Hardwick. 

sintiff  has  some  title  against  the  defendant,  so  as  under 

cue  cnrcumstances  to  enable  him  to  maintain  the  ac- 

>ii;  puts  in  issue  the  conversion,  which  is  the  subject 

Atter  of  the  defence.     Alderson  B.    Might  not  the 

elendaot  have  pleaded  that  be  was  joint  tenant  witli 

se  plaintiff,  and  as  such,  took  the  goods  and  converted 

lem  to  the  use  of  the  partnership,  averring  that  to  be 

ne  grierance  complained  of?]   That  plea  would  be  bad 

3r  going  to  the  title  as  well  as  the  conversion.     Ascue 

-    JSanderMoh{a),  and  Foxley  v.   Anneslei/(b),  show 

hmt  a  plea  in  trover  denying  the  seizure,  but  not  the 

^onrersioii,  is  bad  on  that  ground.    [Parke  B.  Kenicot 

•  ^Bogmn  (c)  is  contrary  to  that  case.  The  principal 
Kunft  discussed  on  most  of  the  special  pleas  in  trover 
'■i^  been  whether  they  did  not  amount  to  the  general 
^^ue.     The  questioii  comes  to  this,  whether  the  words 

*  tlie  conversion  only,*'  as  used  in  the  new  rules,  mean 
^  ^vrangful  act,  as  conversion  formerly  did  in  plead- 
^g.  It  could  not  be  confessed  and  avoided,  and  the 
S^aeral  issue  would  be  the  only  plea.  It  may  be  urged  for 
^oe  plaintiff,  that  this  word  as  used  in  the  plea  involves 
'^  wrongful  act,  but  only  tlie  exercise  of  actual  domi* 
'^Hm  over  and  dealing  with  the  goods,  which  the  de- 
^Hdant  should  have  confessed  and  avoided  by  alleging 
'da  right  to  possession  as  jouit  tenant.]  Conversion  is 
'^Mr  coastrued  to  be  a  mere  taking,  and  as  such  might 
^  confessed  and  avoided.  So,  if  the  defence  is  merely 
^EHinded  on  the  want  of  sufficient  property  in  the  plain- 
^ff  to  sue. 

C«)  Cro.  El.  434,  and  sec  Lord  Raym.  393.  (6)  Cro.  El.  694. 

<e)  Yely.  19S. 
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1$35.  Cresswell  and   Baines  dontri.     It  was  proposed 

the  trial  not  to  deny  the  plaintiflTs  title  to  the  hotsi 

or  to  set  up  a  property  in  them  in  the  defendant,  fa 

Haedwick.    to  establish  his  riglus  as  a  partner  to  deal  with  th« 

in  a  way  which  wotild  prevent  the  possibility  of  I 

being  guilty  of  a  conversion.     That  was  to  "deny  V 

conversion"  upon  the  general  issue,  ais  permitted' 

the  new  rules.     Where  one  of  two  partners  hecm. 

insolvent, '  and  his  assignees  sued  the  other  in  trov 

it  was  held  that  no  action  woUld  lie,   because  th« 

could  have  been  no  conversion  (a),   not  because  t\ 

plaintiffs  had  not  a  property;  Smith  v.  Stoics {b),    [A 

derson  tl.  Siippose  the  act  relied  on  as  a  conversi^v 

was  the  sale  of  horses  under  the  plaintiff^s  own  autfac 

rity  to  sell,  could  not  the  defendant  give  in  evideac^ 

such  a  relation  with  the  plaintiiFby  parthership  as  pa 

an  end  to  the  possibility  of  the  conversion  charged? 

In  Kenhot  v.  Bogan  (c)  the  defendant  had  taken dv 

plaintiff's   wines  against  bis   will,    whereas   tfaid  d^ 

fendant  deals  with  the  horses  by  authority  of  his  part 

nership  with  the  plaintiff*.      Unless  that  partnershi] 

could  be  given  in  evidence,  at  least  in  mitigatioii  o 

damages,  a  joint  tenant  might  recover  in  trover  fy 

more  than  his  interest  in  the  joint  property,  notwith 

standing  Sedgwick  v.  Ovcrend{d).    A  defence  restei 

on  the  partnership  of  the  plaintiff  and   defendant 

would  not  deny  the  conversion.    [Parte  B.  No,  be 

it  would  confess  and  avoid  it ;  was  not  that  requisite! 

A  conversion  being  taken  in  law  to  be  wrongfiil,  coal 

not  be  confessed  and  avoided,  but  must  be  denied,  fa 

which  the  general  issue  properly  serves.     As  to  th 

necessity  to  plead  in  confession  and  avoidance,  it 

(a)  See  8.  323  of  Littleton  ;  Coke's  Comm.  200  ;  and  Brown  r.  Hoif^ 
I  Salk.  290,  cited  by  Lord  Man^eld,  in  For  v.  Hanbury,  Cowp.  450. 
(6)  I  East,  363.  368.  (p)  Yelverton,  198. 

(rf )  6  T.  R.  766. 
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-^r^rjr  doubtful  whether  this  defence  could  have  been  so 
2>l^ad€^  before  the  new  rules ;  and  if  so,  tliey  make  no 
iiSerenoe,  for  they  only  mean  to  provide  that  all  mat- 
formerly  the  subject  of  special  pleas  should  remain    Hardwick. 
•     The  word  *'  conversion,"  in  the  new  rules,  has  the 
me  meaning  it  always  had,  viz.  a  wrongful  act ;  and  if 
9  the  plea  proposed  on  the  other  side  does  not  amount 
a  confessing  it  to  be  wrongful ;  whereas  the  general 
t  A9iie,  by  denying  a  conversion,  denies  in  effect  that  a 
^Mrroagfiil  act  waa  committed  by  the   defendant,  and 
blfss  him  to  prove  any  thing  which  shows  that  the 
,  which  the  plaintiff  must  prove  to  be  wrongf^l|  in 
order   to  support  his  action,  is  not  so  in  fact.    Nq- 
tfaiiiig  abort  of  an  act  wrongful  in  its  nature  will  satisfy 
the  word  "  conversion."     Heath  J.  says,  in  Bromley  v. 
GtKewellia),  that  to  support  an  action  of  trover  there 
^ttat  be  m  positive  tortious  act.  jRoc^A^and  C/iamAreJs. 
^Snedt  resting  their  judgments  on  there  being  nq  act 
^f  conversion  by  the  defendant,  who  had  been  pnh 
S^Uty  of  negligence.    Here  the  title  of  the  plai^iti^ 
'^^^  not  be  denied,  for  his  title  was  that  of  th^  de- 
'^tidant,  and  the   possession  of  one  was   that  of  the 
^^ber«     The  defence  is  nothing  more  than  a  special 
^^oial  of  the  conversion,  and  is  not  ordered  by  the  new 
'^Uea  to  be  specially  pleaded.     Special  plea9  in  trover 
^ere   formerly  held  bad,  for  not  O'nfessing  a.con- 
^^fsioD,  t.  e.  a  wrongful  conversion;  and  tlie  new.  rules 
have  made  no  alteration   in   that,     ylgar  v.  I4sU{b) 
4iows   the  necesmty   for  confessing  a  conversion,  Ui 
^^rder  to  state,  as  matter  in  avoidance,  a  lawful  Qa^8e 
'or  the  taking  and  detainer,  e^  g.  a  distress  for  tqll. 
x'He  same  point  appears  from  Salter  v.  Butler  (c) ;  Doe 

C«)  2  Bos.  &  P.  438 ;  2  Phill.  £v.  224;  and  see  Mallalieu  v.  Laugher, 
3  O.  &  P.  551 ;  1d*ComhU  v.  Drtwcs  6  East,  538  ;  Fcrpison  v.  CrlHall,  5 


<*)  Hobarl,  187.  (r)  Noy,Ki. 


Hardwick. 


558  CASES  IN  EASTER  TERM 

J 885.       V.   Bacon  (a),    Allen  v.    Harris  {b\  and  Hmn 

SiT^^FE    ^*^^^'  ^^)*     '"  Kenicot  v.  Bogan  (d)  the  pdklt 
o.  taken.     There  the  defendant  did  in  fact  eonfe» 

version,  and  the  point  in  dispute  was,  whether 
confessed  and  avoided  the  conversion  relied  on 
plaintiff,  and  they  held  he  had.     So  that  that  ( 
is  not  directly  contrary  to  Ascue  v.  Sanderson, 
is  also  supported  by  the  other  cases  cited. 
[Abinger  C.  B.  To  permit  this  defence  on  the 
issue  would  be  contrary  to  the  object  of  the  ney 
which  was,  that  parties  should  be  sent  to  nisi 
prepared  to  try  specific  and  ascertained  issues.' 
new  rule  intended  to  distinguish  between  the  titl< 
plaintiff  and  the  conversion,  so  that  while  the 
could  only  be  disputed  on  a  special  plea,  the 
should  be  left  to  be  tried  on  not  guilty.     lAld^ 
Will  a  plea  of  not  guilty  to  an  action  for  dive 
watercourse,  put  ,in   issue  more  than  the  mere 
diverting  the  water  ?     Suppose  the  defence  to 
this  diversion  was  not  wrongiiil,  because  dom 
plaintiff*s  direction,  should  it  not  be  pleaded  sp 
The  case  of  nuisance  put  as  an  instance  of  the 
application  of  the  same  rule  of  pleading,  showi 
only  the  commission  of  the  act,  but  its  wroi 
may  be  disputed  under  the  general  issue;  fc 
action  the  plea  of  not  guilty  is  to  operate  I 
only  that  the  defendant  carried  on  the  alli 
"  in  such  a  way  as  to  be  a  nuisance  to  the 
of  the  house,*'  and  not  as  a  denial  of  th< 
occupation.     [Parke  B.  In  a  declaration  fir 
ing  or  diverting  a  watercourse,  it  is  alle 
plaintiff  to  be  wrongfully  obstructed.     Co 

(/i)  C'ro.  Kl.  43r).  (/.)  2  Lulw.  1G37. 

(r)  \Am\  Uayni.  3y:j;  '2  Salk.  tioA.         {<!)  Yclv.  19' 
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^btrucdon/'  in  the  rule  of  pleading,  mean  "  wrong-        1835. 
****'  obatriHStion  ?  That  immediately  precedes  the  clause    „  ^-^^v-^*^ 

-^  "^  ■^  Stancliffe 

■•  to  conversion.]  v. 

Cur.  adc.  vult.        "^''''^»^»'- 

Od  the  30th  jipril  in  this  term 

Parke  B.  deUvered  the  judgment  of  the  court.    To  a 

^^claration  in  trover  the  defendant  pleaded  not  guiltj, 

^  i  sice  the  new  rules  came  into  operation.  On  the  trial,  he 

po£ed  to  show  tliat  the  plaintiff  and  defendant  were 

partnership  together,  and  jointly  interested  in  the 

oods  specified  in  the  declaration,  and  that  the  defend- 

took  them  from  the  plaintiff's  possession,  and  sold 

p,  in  order  to  pay  an  outstanding  partnership  debt. 

^My  brother  Gurney  thought  the  evidence  inadmissible 

"^■Jider  this  plea^  and  rejected  it,  and  the  plaintiff  had  a 

'^^C'dict.   A  rule  nisi  for  a  new  trial  was  granted,  and  the 

^^has  been  since  twice  argued ;  once  on  the  question, 

^«etfaer  the  defendant  was  precluded  by  the  plea  from 

^^QiutiDg  the  plaintifi^'s  sole  right  of  property  in  the 

S^'Hids;  and  afterwards,  at  the  suggestion  of  the  court, 

^  the  question  whether  the  defendant  ought  not  to 

^^Ve  confessed  the  conversion,  and  pleaded,  by  way 

^^  avoidance,  his  right  as  a  partner. 

XJpon  the  first  question,  the  court  is  of  opinion  in 
^v-ourof  the  defendant;  upon  the  second,  against  him. 
L-<\.fter  stating  the  rule  of  pleading  in  trover,  HiL  4 
**^.  4.  the  learned  baron  proceeded.]  The  plea  of  not 
S^x^iity  is  therefore  now  equivalent  to  a  pica  of  not 
B^^ailty  of  the  conversion ;  and  such  a  plea  undoubtedly 
^.duats  the  piaintiflTs  property  or  right  of  possession, 
first  question  is,  what  is  the  extent  of  that  admis- 

For  the  plaintiff*,  it  was,  upon  the  first  argument, 
insisted,  that  the  sole  property  or  right  of  possession  is 
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18S5.  thereby  admitted  to  be  in  the  plainttflT;  and  that  ifc 
also  admitted,  that  he  was  entitled  to  sacoeed^  if 
proved  any  act  done  by  the  defendant,  which  woiddL 
IIardwick.  a  conversion,  if  the  sole  property  was  in  the  plaim.^ 
For  the  defendant  it  was  insisted,  that  nothing  nm. 
Was  admitted,  than  that  the  plaintiff  had  some  <p 
perty  or  right  of  possession,  as  between  him  and  t 
defendant;  and  that  the  defendant  was  not  predniii 
on  the  trial  from  giving  any  evidence  to  disprove  a  eir: 
version,  which  was  consistent  with  the  admbsioD 
such  a  property.  It  was  therefore  contended,  that  k 
had  a  right  to  prove  that  the  plaintiff  had  an  nndivide 
interest  only;  and  that  he  himself  had  a  similar  id 
terest,  as  partner  with  the  plaintiff,  by  virtue  of  wUd 
he  was  authorized  to  do  all  that  he  did»  that  is,  t 
seisse  and  sell  the  goods,  in  order  to  pay  the  partnei 
ship  debts.  And  we  are  of  opinion  that  the  defendai 
is  right  in  this  respect,  and  that  he  ought  not  to  bav 
been  prevented  on  this  ground  alone  from  giving  tk 
proposed  evidence. 

That  an  undivided  property  in  a  chattel  is  a  sofl 
cient  title  to  maintain  trover  against  a  stranger  wk 
has  wrongfully  dealt  with  it  as  his  own,  or  again) 
another  tenant  in  common,  who  has  destroyed  it,  dot 
not  admit  of  a  question ;  but  a  stranger  has  always 
right  to  prevent  several  actions  being  brought  again: 
him  by  different  part  owners  for  the  same  conversia< 
and  may  for  that  purpose  plead  in  abatement  the  nor 
joinder  of  another  part  owner  as  co-plaintiff;  if  he  on 
to  do  so,  the  plaintiff  may  recover,  for  any  injuiy' 
his  undivided  interest,  damages  co-extensive  with  tt 
injury.  The  authorities  on  this  subject  are  to 
found  in  the  case  of  Addison  v.  Ocerend{a),  If  tbi 
the  defendant,  before  the  new  rules,  instead  of  pies 

(a)  6  T.  K.  766. 
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the  general  issue,  had=  suffered  judgment  to  go  by       1835. 
^ikalt»  he  would  have  admitted  no  more  than  some 
operty.  and  right  of  possession  in  the  plaintiff,  in 
apect  of  which  he  was  entitled  to  recover  against  the    ^^^^^^^^^' 
deriendant;  because  the  plaintiff  would  not  have  been 
to  prove  more  on  the  general  issue  than  such 
interest,  in  order  to  maintain  his  action.      The 
would  have  been  the  ease  upon  an  assessment  of 
<laiBages  oa  a  special  plea  found  against  the  defendant, 
or  decided  to  be  bad  on  demurrer;  and  no  greater  ef- 
fect con  be  attributed  to  the  admission  on  the  record 
^y  pleading-  to  the  conversion  only.    It  is  but  in  the 
nature  of  a  judgment  by  default  as  to  the  remainder; 
and'  admits  the  plaintiff's  right  to  recover  something 
Against  the  defendant,  if  he  can  prove  what  the  law 
^oaUL  deem  a  conversion  by  him  of  the  plain tiff*s  pro- 
pcrtj  of  the  goods  in  question. 

Sudi  and  such  only  being  the  effect  of  this  admis- 
^i<iii,  it  follows  that  the  defendant  may  in  his  defence 
Sive  any  evidence  relevant  to  the  issue,  and  consistent 
^tii  that  admission ;  though  he  cannot  be  allowed  to  go 
**>to  ft  case  which  is  contradictory  to  it. 

Thus  he  could  not  be  permitted  to  show  that  the 
Pl^ntiff  was  the  finder  of  the  goods,  and  that  himself, 
^r  come  one  by  whose  order  he  acted,  was  the  real 
^^Woer,  and  therefore  had  a  right  to  dispose  of  them  to 
«^iaownuse;  for  that  would  be  inconsistent  with  the 
^niaaion  which  he  has  made,  and  a  denial  that  the 
plaintiff  had  any  property  as  against  himself.     Again, 
*^e  could  net  give  evidence  that  the  sole  property  was 
^^  another,  by  whose  directions  he  did  tlie  act  com- 
plained of,  for  that  also  is  inconsistent  with  his  admis- 
sion that  the  plaintiff  had  some  property  ;  but  there  is 
reason  why  he  should  not  be  allowed  to  prove  that 
other  has  the  same  interest  as  the  plaintiff,  and  that 
*^^  lawfully  acted  by  the   authority  of  that  other;  or 
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1835.        to  make  any  other  defence  to  the  aotion  which  is  no^ 

Stanclii  FE    i^^on^istcii^  ^i^i^  ^he  admitted  fact,  that  the  plaintiflT 
V.  has  some  property  in  the  goods  as  between  him  mnd 

the  defendant.  For  these  reasons  we  think  that  the 
defendant's  admission  of  the  plaintiff's  property  did 
not  preclude  him  from  the  defence  which  h^  proposed 
to  make* 

The  next  question  is  that  which  was  discussed  on 
the  second  argament,  whether  it  was  compcteDt  for 
him  to  do  so,  under  the  plea,  which  is  in  effect  a  plea 
of  not  guilty  of  the  conversion  alleged.  By  the  new 
rules  the  plea  of  not  guilty,  in  actions  on  the  case, 
operates  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  comnntted  by  the 
defendant ;  and  under  the  head  of  examples  is  given 
the  action  of  trover,  in  which  it  is  said  to  operate  as  a 
denial  of  the  conversion  only.  Does  this  mean  a  denial 
of  the  fact  of  the  conversion  of  the  properly  to  the  de- 
fendant's use  only;  or  a  denial  of  the  wnmgfid  con* 
version,  and' also  that  such  conversion  was  tortious? 

A  reference  to  the  context  enables  us  to  discover 
the  meaning  of  this  term.  It  is  intended  to  confine 
the  operation  of  the  plea  to  a  denial  of  the  fact  of  con* 
version  only,  and  not  to  allow  the  defendant  to  give 
evidence  of  its  legality,  any  more  than  in  a  plea  of  not 
guilty  in  an  action  on  the  case  for  obstructing  a  right 
of  way,  the  defendant  could  be  allowed  to  diow  that 
the  obstruction  was  lawful,  or  under  a  like  plea  for  di- 
verting a  watercourse,  to  give  evidence  that  such  diver- 
sion was  justifiable  by  licence  or  prescription.  The 
latter  point  was  decided  in  the  case  oi  FranJutm  v.  The 
Earl  of  Falmouth  (a)  in  last  Hilary  term ;  and  the 
effect  of  the  new  rules  is  therefore  to  alter  the  previous 
operation  of  the  plea  of  not  guilty,  not  merely  by  pre- 

(rt)  2  Adol.  &  Lll.  452. 
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^'^xiting  il  from  inrolving  a  denial  of  the  inducement  as        looo. 
i  ^   did  before,  but  also  by  confining  it  to  simple  denial    stam cliffe 
of  the  breach,  and  by  excluding  all  matters  in  confes-  v. 

. ,  IIarowick. 

8  m<9ti  or  avoidance. 

Jn  all  cases,  tbereibrej  where  there  has  been  i^  con- 

^^"lersion  of  the  property  in  question  by  the  defendant, 

a.iid  the   defendant  insists  that  such  conversion  was 

la^vrful,  he  ought,  siiice  the  new  rules,  to  confess  it,  and 

^woid  by  pleading  specially  the  right  or  title  by  which 

lie  converted  it;  as,  for  instance,  the  leave  and  licence 

of  the  plaidtiff;  or,  as  in  the  present  case,  the  autho- 

■"ity  given  by  law  to  one  part  owner  or  tenant  in  com- 

xnon  to  take  possession  of  the  joint  property,  or  to  one 

partner  to  seU  it 

But  a  question  still  remains  as  to  the  meaning  of  the 

term  *^  conversion ;"  no  doubt  however  occurs  in  this 

^^ase,  as  the  seizure  of  the  chattel  by  the  defendant, 

^^  its  Bobaequent  sale,  is  undoubtedly  a  conversion  by 

^he  defendant,  and  he  must  therefore  confess  and  avoid 

^bat  conversion,  by  pleading  specially  the  title  by  which 

^^  did  it.     A  doubt  may,  however,  present  itself  as  to 

^^^  proper  course  to  be  pursued  where  the  defendant 

^^a«  a  lien  on  the  goods,  and  there  has  been  only  a  re- 

^Usud  to  deliver  on  demand  by  the  plaintiff;  which  de- 

^>^and  and  refusal,  it  is  well  established,  is  not  a  conver* 

^on  of  itself,  but  only  evidence  of  it,  and  may  therefore 

'^  explained.    The  court  are  not  under  the  necessity 

^f  pronouncing  any  judgment  upon  this  question  at 

Pt-eaent,  but  nothing  that  has  been  said  is  to  be  taken 

^^  be  an  intimation  of  an  opinion,  that  in  such  a  case, 

^^bere  there  has   been   a  refusal  to  deliver  on    the 

S*^und  of  lien,  the  right  of  lien  need  be  specially 

pleaded. 

Rule  discharged. 
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18S5. 

Sharman  against  Stevenson. 

Indebitatus        ASSUMPSIT  for  100/.,  money  had  and  receivi 

l*r/Tad  Ind  ^"^  **^^  ^^^'  ^^""^  *o  ^^  ^"^  ^"  ^"  account  sUtc 

received,  and    Pleas :  as  to  the  sum  of  251.,  parcel  of  the  monies 

accountstated.  ^'^^   declaration  mentioned,  defendant   saith   that  tl 

Pleas:  "as  to  plaintiff  ought  not  further  to  maintain  his  action,  b 
25/.,  parcel  of  i        i    n      i  i    -  .  i  i       ' 

the  monies       cause  the  defendant  brings  into  court  here  the  sa 

Se  d^lT^ '"  *""*  ^^  ^^^'  ^^^^^  ^^  ^^  P^^^  ^°  ^^^  plaintiff:  and  d 
ration,  that  the  defendant  further  saith,  that  the  plaintiff  has  not  sii 

noTfurther^o^  tained  damage  to*  a  greater  amount  than  25/.  in  respe 
maintain  his     of  the  causes  of  action  in  the  said  declaration  me 

action   b6~ 

cause  the  de-    tioned  as  to  the  sum  of  2oL,  and  this  the  defendant 

fendant  brings  ready  to  verify.  As  to  the  residue  of  the  monies  in"  tl 
into  court  here       ,  .  ,  .        •       •-  i 

the  said  sum     s^id  declaration  mentioned,  non  assumpsit.      Sped 

of  25/.  ready    demurrer  to  the  first  plea,  statinir  for  causes  that  tl 

to  be  paid  to         ^  ^  ,  '  '^  %   •! 

the  plaintiff:     said  plea  is  not  in  the  form,  nor  as  near  as  might  amy 

saith  "thaf  the  ^^®"  ^"  *^^  '^'^"^  required  by  the  17th  rule  (a),  relai^ 
plaintiff  has  to  the  mode  of  pleading  in  the  superior  courts  < 
damage  to  a     common  law  at  Westminster,  made  by  the  judges  of  tt 

greateramount  gaid  courts,  in  pursuance  of  a  statute  passed  in  iL 
than  25/.  in  i    n        i  /.    i  .  /.  .' 

respect  of  the    third  and  fourth  years  of  the  reign  of  our  sovereig 

causes  of  ac-     Jqj.j  jj^^  ^^^  j^j^^  /j\      Joinder  in  demurrer, 
tion  m  the  de-  o  v  / 

claration  men- 

ihelum^of  ^  Waddington  in    support  of  the  demurrer.      Th 

25/. :  con- 

a  verification         ^""^  '^^^'  ^^*'  ^^'''  ^  '^'*  ^'  ^°-  ^"^  »  ''"'*»  ^'^^'  ^^'  ^^^^  of  Vol. ' 
but  without  '      .  (6)  3  &  4  W^.  4.  c.  42.  s.  1. 
the  prayer  of 
judgment  as 

to  the  further  maintenance  of  the  action.  Non  assumpsit  to  the  rest  of  the  plot 
Special  demurrer  to  the  first  plea:  Held,  that  it  was  bad,  for  not  concluding  ir* 
such  prayer  of  judgment  in  the  form  provided  by  the  general  rules  of  pleadis 
HU,  4  IV.  4.  s.  17. 

Where  a  plea  of  payment  of  money  into  court  is  pleaded  with  other  plmw 
should  be  pleaded  last,  and  to  the  residue  of  tiie  causes  of  action  not  bd»l 
answered. 
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ea  does  not  in  form  or  substance  resemble  the  form 
escribed  by  the  rule  (a).    It  is  no  answer  to  a  cause 
f  action  stated  to  amount  to    100/.  that  as  to  251., 
jpstTcel  of  that  sum,  the   plaintiff*  has  not  sustained 
greater  damages  in  respect  of  the  causes  of  action 
vnentioned   in    the   declaration,   "  as    to    that    sum." 
1*be  plea  geeks  to  put  in  issue  a  cause  of  action  for 
S5/.,  and  a  claim  of  damages  above  that  sum  for  breach 
of  promise  respecting  it.     Now  that  is  not  the  aver- 
ment in  this  declaration;  it  is  a  common  indebitatus 
aasumpsit  for  lOOL  had  and  received,  and  100/.  for 
money  due  on  an  account  stated ;  and  does  not  seek  to 
i^cover  larger  damages  than  the  100/.  laid  in  the  breach, 
or  aver  that  the  plaintiff*  has  sustained  them.     It  is  cal- 
^lated  to  mislead  him,  for  he  must  have  replied  that 
be  sustained  damage  beyond  25L  in  respect  of  the  sum 
of  25/.  in  the  plea  mentioned.     As  to  the  residue,  he 
pleads  non  assumpsit,  thus  splitting  into   two  what 
^boold  be  one  issue.     As  this  plea  concludes  without  a 
prayer  of  judgment,  it  is  contrary  to  the  form  in  the 
^le;  and  must  therefore  be  taken  as  pleaded  in  bar  of 
^be  whole  action  under  the  same  general  rule.     If  so, 
^he  plaintiff*  could  not  safely  take  the  25L  out  of  court 
^nd  tax  his  costs ;  nor  could  he  reply  in  the  form  sug- 
S^sted  by  s.  19.     All  the  plea  can  mean  is,  that   we 
*^Te  sustained  251.  damages  only. 


1835. 

Sharmak 

V. 

Stevensok. 


Humfrey  in  support  of  the  plea.  The  particular 
'^rm  of  the  plea  of  payment  provided  by  the  new  rule 
*^  not  strictly  applicable  to  this  action,  which,  from  the 

(«)  Being  "  That  the  plaintiff  ought  not  further  to  maintain  his  action. 

the  defendant  now  brings  into  court  the  sum  of  £ ,  ready  to  be 

to  the  plaintiff:  and  defendant  says,  that  the  plaintiff  has  not  sustained 

ge  [or,  in  actions  of  d^frt,  that  he  is  not  indebted  to  the  plaintiff]  to  a 

ier  amount  than  the  said  sum  &c.  in  respect  of  the  cause  of  action  in  the 

^<1  declaration  mentioned,  and  this  he  is  ready  to  verify :  wherefore  he 

js  judgment  if  the  plaintiff  ought  further  to  maintain  his  action." 


SllARMAN 
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1 8S5.  particulars  of  demand,  appears  to  be  brought  to  reco 
either  a  bet  of  100/.  demanded  as  won,  or,  if  not,  d 
25/.,  the  stake  deposited  with  the  defendant.  [Parie 
Stevenson-.  How  could  the  plaintiff  recover  on  a  wager  in  an  act 
for  money  had  and  received  ?  If  he  coald  not, 
defendant  has  paid  into  court  all  that  he  could  recoi 
Then  why  not  have  pleaded  payment  into  court  ge 
rally,  according  to  the  form  prescribed  by  the  i 
rules  ?  What  difficulty  was  there  in  pleading  in  ( 
case  ?  If  the  particulars  show  several  demands,  ii 
easy  to  plead  as  to  one,  non  assumpsit,  as  to  anoti 
accord  and  satisfaction,  set-off,  or  payment  before 
tion  brought,  and  as  to  the  rest,  payment  of  money  i 
court.]  This  plea  substantially  does  so,  by  plead 
payment  of  money  into  court,  and  non  assumpsit  to 
residue. 

Lord  Abinger  C.  B. — The  plea  is  bad.  The  { 
ment  into  court  of  25/.  is  made  in  respect  of  ail 
causes  of  action. 

Parke  B. — The  only  proper  plea  in  this  case 
that  of  payment  of  money  into  court.  This  plei 
clearly  bad  for  want  of  a  prayer  of  judgment,  if 
plaintiff  should  further  maintain  his  action.  1 
would  deprive  the  plaintiff  of  his  opportunity  to  \ 
the  money  out  of  court,  and  occasion  him  the  lo8 
his  costs  against  the  defendant.  Any  defence  ai 
part  of  the  causes  of  action  should  have  been  plea 
first;  and  a  plea  of  payment  of  money  into  court  a 
the  residue  should  have  followed.  If  the  plaintiff; 
more  into  his  declaration  than  he  ought,  he  v< 
have  to  pay  costs. 

Alderson  B. — Non   assumpsit,   if  pleaded  at 
should  have  been  pleaded  to  a  specific  part,  and  ] 
ment  into  court  should  then  have  been  pleaded  to 
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residue.  That  plea  must  always  be  as  to  the  residue 
slA^t  ezhausthig  defences  to  the  other  matters  by  ap- 
propriate pleas. 

The  Court,  however,  permitted  an  amendment,  on 
tbo  defendant's  undertaking  to  plead  in  the  form  pre- 
scribed by  the  rule,  and  on  payment  of  costs. 

Rule  accordingly. 
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1835. 

Sharman 

V. 

Stevbhson. 


Lacey  against  Forrester. 

£^  SSUMPSIT  on  a  promissory  note.     Plea,  that  no  The  new  rule 
consideration  was  given  for  it.     Replication,  that  assumpsit!^  *" 
^*^re  was,  and  issue  joined.     At  the  trial  before  one  ^*'-  ^  ^^f  •  '*• 
^^  the  secondaries  of  London  under  writ  of  trial,  the  Vol.  i v.  xv.] 
'^■^intiffgave  no  evidence  of  consideration,  but  had  a  Provides  that 

^  °  matters  in  con- 

^^dict.  fession  and 

avoidance, 
ex.  gr,  ille- 

•tCetty  moved  for  a  new  trial.     The  defendant  was  gality  of con- 
^**titled  to  the  verdict,  for  the  plaintiff  did  not  prove  drawing,  i'n- 

■^t  consideration  was  given  for  the  bill,  though  the  doling,  or  ac- 
-^^  .  1         4.  m  •     I  1  cepting  bills 

^'His  of  provmg  that  fact  affirmatively  was  thrown  on  or  notes  by 

**^  b,  the  replication.  r^alonThall 

be  specially 

Alderson  B. — The  new  rules  of  pleading  in  as-  ffefd^nan 
^''iiipsit  (a)  expressly  provide  that  in  assumpsit  "all  action  on  a 
^^^^tters  in  confession  and  avoidance  shall  be  specially  note,  that  a 
pleaded ;   ex.  gr.  illegality  of  consideration,  drawing,  pl^a.^J^at  "  no 

9* 

(«)  HiL  4  B'.  4.  Pleadiogs  in  particular  Actions,  I.  j  Assumpsit,  s.  3  j  J^^s  given 
'*'^.  Vol.  IV.  p.  XV.  on  thg  defend- 

^  ant  the  onus 

^  affirmative  proof  that  the  note  was  without  consideration,  notwithstanding  the 
^  ^titiff  was  obliged  by  the  plea  to  allege  the  affirmative  in  his  replication. 


568 
1835. 

Lacby 

V. 
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indorsing  or  accepting  &c.  bills  or  notes  by  way  oi 
accommodation,  &c."    The  onus  lay  on  the  defendut 
to  show  that  there  was  no  consideration  for  the  note; 
for  as  the  plea  should  have  stated  that  the  note  was 
given  by  way  of  accommodation  &c.,  in  which  case  it 
would  have  been  imperative  on  him  to  prove  the  affirm- 
ative, he  ought  not  to  be  suffered  to  place  himself  in 
a  better  situation  by  avoiding  that  statement. 


Lord  Abinger  C.  B.,  Bolland  and  Gurney  Bs. 
concurred. 

Rule  refused  (a). 

(a)  And  see  per  Parke  B.,  ante^  Vol.  IV.  472,  £ai(rm  v.  PralekHt ;  w^ 
1  Stark,  on  Ev.  2cl  edit.  363. 


In  assumpsit 
by  the  payee 
of  a  promis- 
sory note 
against  the 
maker,  a  plea 
that  it  was 
made  by  the 
defendant 


Stoughton  against  The  Earl  of  Kilmoret. 

A  SS  UMPSIT  by  the  executor  of  Anthony  Stong. 
against  the  maker  of  a  promissory  note,  dated 
May  1822,  for  889/.  10«.  with  lawful  interest,  andm 
payable  at  sight  to  the  deceased.     Plea :  that  the 
fendant  made  the  said  promissory  note  without 
value  or  consideration  whatever  for  his  so  doing,  ok 
"wi/^oK^any    hig  paying  the  amount  thereof,  or  any  part  the* 

value  or  con-  tr  j     o  ,  .      . 

sideration         Verification.     Demurrer,  assigning  for  special  cat 
hisso  doing^     that  it  was  not  averred,  nor  did  it  appear  in  and  by 
or  for  his         plea,  how  or  under  what  circumstances,  or  for  i 
amount  there-  purpose,  the  note  was  made,  and  also  that  the 
of,  or  any  part  Qugr|jt  to  have  Stated  and  shown  affirmatively  how ' 

thereof,    was  °  '' 

held  bad  on 

special  demurrer,  for  not  stating  in  the  affirmative  the  facts  which  showed  the  i 

consideration. 

The  court  only  allowed  an  amendment  on  the  terms  of  filing  an  aflidavif 
truth  of  the  matters  pleaded. 
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Dooomideration  or  value  for  the  said  earFs  making 

tia«  laid  note :  and  also  for  that  the  said  plea  is  too 

geneFal :  and  also,  for  that  as  the  note  must  be  taken 

And  presumed  in  law  to  have  been  made  for  value  and 

consideration,  and  as  no  fresh  facts  were  stated  in  the 

plea,  the  plea  should  have  concluded  to  the  country. 

Joinder.     On  the  margin  of  the  demurrer-book  it  was 

stated  that  the  grounds  of  demurrer  were,  that  the  plea 

ought  to  have  set  forth  the  special  facts  under  which 

the  note  was  ^ven,  so  as  to  have  shown  that  there  was 

no  value  or  consideration  for  it,  and  also  other  the 

grounds  set  out  in  the  demurrer :  also  that  the  plaintiff 

^ould  object  that  the  plea  was  bad,  not  ouly  for  aU 

l^ging  that  there  was  no  consideration  or  value  for 

making  the  note,  but  also  that  there  was  none   for 

paying  it. 

CkatuUess  in  support  of  the  demurrer.     It  may  be 

^^'Sued  on  the  general  demurrer,  that  though  no  con- 

^Uleration  existed  when  the  note  was  made,  yet  after- 

^*^ds,  on  its   delivery  to   the  plaintiff,  there  might. 

'^^^  state  of  facts  is  not  met  by  this  plea.     As  it  does 

^^  aver  that  the  defendant  never  had   any   consi- 

^*^tion,  it  is  not  a  complete  answer  to  the  declaration. 

^Mnrd  Abinger  C.  B.    In  Easton  v.   Pratchett  (a)  we 

^'^tiiiiated  that  this  plea  would  be  bad  on  special  de- 

''•urrcr.] 

Wighiman  was  then  called  on  to  support  the  plea. 
Assuming  for  argument's  sake  that  this  note  was  made 
^hiolutely  without  consideration,  it  is  a  good  defence 
^  the  action,  and  might,  therefore,  be  pleaded.    Had 

* 

^*iiie  been  taken  on  this  plea,  the  defendant  must  have 
"^n,  and  must  have  proved  negatively  that  there 
^at  DO  such  consideration  (6) ;  so  that  the  plaintiff  might 


1835. 

Stouobtov 

V, 

Earl  of 

KlLMOREY. 


(■)  Anu,  Vol.  IV.  472  m. 
VOL.  v. 


{b)  See  Laeey  v.  Forrester,  last  caae« 
P  P 
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1835. 

Stoughton 

V, 

Earl  of 

KXLMOREY. 


have  replied  generally.  Again,  had  the  plaintiff 
plied,  taking  issue  on  this  plea,  the  onus  of  pro^ 
consideration  would  not  have  been  on  him,  but  on 
defendant,  who  must  have  begun  by  disproving  ir 
For  the  plaintiff  might  have  replied  generally  that 
was  a  fair  and  bona  fide  consideration;  Bramah 
Roberts  (b). 


Lord  Abinger  C.  B. — This  is  a  plea  in  the  negativ 
whereas  the  object  of  the  new  rule  of  pleading  in 
sumpsit  [Ilil.  4  IV.  4.  No.  1.]  was  to  make  each  sid 
understand  what  they  were  to  come  to  try.  Thi 
every  matter,  independent  of  the  making  the  pro 
should  be  affirmatively  stated  (c) ;  for  as  a  gift  or  larce 
of  the  bill,  and  many  other  circumstances,  might  di 
prove  the  consideration,  it  would  follow  that  unless  th> 
were  stated  in  the  plea,  the  plaintiff  might  be  surprise 
at  the  trial  by  evidence  of  some  sort  of  want  of  co 
deration. 


Pakke  B. — The  words  of  Reg.  Gen.  HiL  4  W. 
No.  I.  Assumpsit  s.  3.,  that  the  drawing,  indorsing, 
accepting  &c.  bills  or  notes  by  way  of  accommodati 
must  be  specially  pleaded,  were  inserted  advisedly. 


The  Court,  on  the  ground  that  a  promissory  rft 
imported  a  consideration,  refused  to  allow  an  ame 
ment,  unless  on  filing  an  affidavit  of  the  truth  of 
matters  pleaded.     Those  terms  were  accepted  for 
defendant,  and  the  amendment  was 


Allowed  accordingly- 

(fl)  See  Lacey  v.  FivrrtUer,  last  case ;  and  Percival  v.  Frmmpton,  pea,  S 
{h)  1  Bing.  N.  C.  469.        (r)  See  4Tvr.  472,  w.,  Etuton  ?.  PratdM 
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1835. 


Mills  against  Oddy. 

Ji  SSUMPSIT  against  the  drawer  of  a  check  drawn  The  defendant 
on  a  banker  for  39/.  1 8s,,  payable  to  the  plaintifF  or  ^'',"f!* iFot 

'  r  J  I  mises  at  an 

bearer^  with  a  count  on  an  account  stated.     Plea  to  auction,  and 
the  first  county  that  there  was  not  at  any  time  any  con-  ^ff^who wasan 
Bideration  or  value  for  his  (the  defendant's)  making  the  auctioneer,  a 

•  1   1     «.  1  r  •         1  1  i»     draft  on  his 

Said  draft  or  order,  or  for  paying  the  amount  thereof;  banker,in$tcad 
snd  Hon  assumpsit  to  the  last  count.     Replication  to  o^  money,  in 

*^  ^  ^  '^  payment  of 

the  first  plea,  that  at  the  time  of  making  the  draft  or  the  deposit. 
^rder  there  was  a  good,  valid,  and  sufficient  conside-  J^aixis^refused 
J^tion  for  his  (the  defendant's)  making  the  same.     Simi-  to  pay  the 
Kter  to  the  last  plea.     At  the  sittings  for  London,  held  count^of  Vis- 
*ftcr  last  Michaelmas  term,  Parke  B.,  after  argument,  description  of 
Erected   the    defendant's   counsel   to  begin,   on    the  bythepiaintiff, 

et-ound  that  as  the  check  was  admitted  by  the  plaintiff,  ^®  Pleaded  to 

•^         ,*^         ^        an  action  on 

**^  imported  consideration,   the   onus  of  disproving  the  draft  by 
^nsideration  lay  on  him.     It  appeared  that  the  check  ^;^l^^l^' ^^^^^ 


question  was  given  by  the  defendant  to  the  plaintiff,  any  time,  any 

,        ,  .  ,  ,  .       consideration 

auctioneer,   as    the  deposit   on   the    purchase   by  or  value  for  his 
^"Xaction  of  a  leasehold  house  and  premises,  sold  to  the  "taking  the 

draft,  or  for 

fendant.      The   defendant   afterwards   stopped  the  paying  its 
at  his  bankers,  and    resisted  payment  on  the  ^"™*^JJ"^-.     "" 

'  *    -^  sue  havmg 

TDond  that  the  plaintiff  had  wilfully  misdescribed  the  been  taken, 
remises  as  being  held  liable  to  a  ground  rent,  where-  jjjg  pK^nt?ff" 
they  were  in  fact  liable  to  a  larger  rent  to  an  equit-  guilty  of  a  wil- 

■Li  rT«i       1  T    *  .     !•       1  1  .    I    ^"^  misrepre- 

■►Dlc  mortgagee.     The  learned  baron  inclined  to  think  sentation  in  the 

description  of 
the  premises. 
*I«W,  Ist,  that  the  draft  having  been  in  point  of  law  given  without  consideration,  the 
^cfendaot  could  have  rescinded  the  contract;  and  might  therefore  resist  payment  of  his 
^^hf  00  the  ground  that  the  contract,  which  was  the  consideration,  having  been 
^••e  away  ab  initio,  no  consideration   remained  at  all,  and,  therefore,  that  after 
"^^^  the  p«ea  roust  be  taken  to  have  been  proved  ;  2dly,  that  the  plea  would  have 
t^enbad  on  special  demurrer,  for  not  containing  an  affirmative  allegation  pursuant 
^^ww  role  of  pleading,  Ilil.  4  ir.  4.  No.  I,  Assumpsit,  s.  8. 

'Hieiher  this  was  a  transaction  "  void  or  voidable  in  point  of  law  on  the  ground 
•«  otttd,"  within  that  rule,  and  therefore  to  be  specially  pleaded,  qnarc 

pp2 


Mills 
r. 
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1835.  the  defence  sufficient  had  it  been  duly  pleaded,  1 
doubting  whether,  as  there  was  a  clear  considera^' 
for  the  check  at  the  time  it  was  given,  though  it  aft 

Oddy.  wards  failed,  the  above  facts  could  be  given  in  evidei 
on  the  special  plea  of  no  consideration,  he  asked  i 
jury  whether  they  found  misrepresentation  by  the  c 
fendant,  and  if  they  did,  whether  it  was  wilful  or  erj 
neous  only ;  which  latter  case  was  provided  for  by 
ther  condition  of  sale,  which  found  it  a  wilful 
representation.  The  learned  judge  directed  thefa^ 
to  be  taken  as  found  and  stated  specially  on  the  reco^ 
in  order  that  if  the  court  should  think  the  plea  cs 
proved,  they  might  give  judgment  according  to  the  justS 
of  the  case,  under  S  &4fW,  4.  c.  42.  s.  24.  Verdict  fl 
the  plaintiif  for  the  amount  of  the  check,  with  leave 
move  to  enter  a  verdict  for  the  defendant  on  the  specs 
plea.  A  rule  was  obtained  by  Chandless  according 
in  Hilary  term,  also  calling  on  the  plaintiff  to  Am 
cause  why  the  plea  should  not  be  amended  under  3  9 
W.  4.  c.  42.  s.  23.,  or  on  payment  of  costs.  He  cf 
tended  that  the  sale  was  void  for  wilful  misrepres 
tation. 

Erie  and  Rawlinson  showed  cause  in  that  term, 
auctioneer  suffered  the  defendant  to  stand  as  purcl 
of  the  premises  on  giving  this  check,   instead 
actual  payment  of  money.     But  on  this  plea  the 
tiff  is  entitled  to  retain  his  verdict,  which  is  mere' 
there  was  no  consideration ;    for  the  plaintiff 
that  there  was  a  sufficient  consideration  in  the 
the  premises,  nor  is  there  any  special  plea  coi 
the  consideration,  and  avoiding  it  for  illegality  o 
in  the  manner  directed  by  Reg.  Gen.  HiL  ' 
Assumpsit,  s.  3.  [Ante,  Vol.  IV.  p.  xv.]     The 
having  no  noiico  of  that  defence,  was  prepare- 
prove  that  there  was  a   consideration    fur  tl 
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9^^*<n  by  the  defendant    The  defence  set  up  at  the        1835. 
^^^1  was,  not  that  there  was  no  consideration,  but  that 
'^    Iiad  failed  on  tlie  ground  of  fraud.     It  is  now  sought 
^*^     amend  the  plea,  supposing  this  defence  not  to  be 
AV-sulable  under  its  present  terms.      But  the   widest 
^^xieodment  authorised  by  3  &  4  ^.  4.  c.  42.  s.  23.  is  in 
^  matter  not  material  to  the  merits  of  the  case,  and 
^y  which  the  opposite  party  cannot  have  been  prejudiced 
iv^    the  conduct  of  his  action."     Now  the  amendment 
proposed  would  change  a  plea  that  there  was  no  con- 
sideration, into  a  plea  that  there  was  a  consideration, 
but  void  for  fraud.     That  is  a  material  matter,  which 
^'ould  wholly  change  the  nature  of  the  case,  with  which 
tile  plaintiff  should  have  been  prepared.     It  is  there- 
a  variance  not  "  immaterial  to  the  merits  of  the 
**  within  8.  24.,  which  authorizes  the  court  to  give 
judgment  ^  according  to  the  very  right  and  justice"  of 
■^-      [Parke  B.  The  new  rules  on  the  subject  of  plead- 
want  of  consideration   in    actions    on    bills   and 
,  have  not  been  rightly  understood  ;  and  the  form 
^^  pleading  now  before  us,  which  has  become  so  com- 
'^'on,  is  founded  on   that   mistake.      Those   rules  in- 
^^*ided  that  defendants  should  plead  affirmatively  mat- 
*^^  to  show  either  total  want  of  consideration  at  any 
^*v>ie,  or  its  partial  failure  after  having  once  existed,  as 
^^U  as  the  circumstances  under  which  the  bill  or  note 
^^  given.     This  plea  then  should  have  been  so  framed 
^    to  state  affirmatively  the  facts  showing  that  there 
^fl  been  a  contract  of  sale,  and  a  wilful  misrepresen- 
^tion  by  the  plaintiff  of  the  property  to  be  so  sold. 
lie  judges  who  framed  the  rules  never  contemplated 
^^se  general  pleas   of  no  consideration  for  a  bill  or 
^te,]    The  defence  may  be  simply  the  absence  of  all 
tuideration.     [Parke  B.  Still  all  facts  respecting  the 
^ommodation  of  the  party  should  have  been  pleaded. 
Us  is  a  legal  fraud  on  the  part  of  the  plaintiff  himself. 
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1835.  Had  the  defendant  actually  paid  the  money,  he  might 
have  recovered  it  back.  Then  as  he  had  a  right  to 
rescind  the  whole  contract  at  any  time,  he  had  a  de- 
fence  to  the  check  which  was  given  and  accepted  in 
lieu  of  money,  the  only  question  being,  whether  such 
defence  was  open  to  him  on  this  plea  (a).]  CoUeti  ▼. 
Thompson  (//)  and  Todd  ▼•  Hogg  (r)  were  mentioned. 

T/tesiger  and  CAandless  contr^,  supported  the  plea.  ^ 
The  question  as  to  the  validity  of  the  plea  is,  not^« 
whether  there  was  a  total  or  partial  failure  of  con-.^ 
sideration,  (of  which  the  former  only  would  afford  ^ 
complete  defence,  Stephens  v.  Wilkinson  {d)^ )  but  wh^^  ^ 
tlier  the  jury  having  found  wilful  misrepresentation,  ^ 
that  the  defendant  might  have  rescinded  the  cont 
at  any  time  as  for  want  of  original  consideration, 
recovered  his  deposit,  had  it  been  made  in  money,  ^^Kj 
an  action  for  money  had  and  received,  he  might  c  joi 
defend  this  action  on  his  check  on  a  like  ground,  ii^BO- 
der  the  plea  of  no  consideration.  As  fraud  must  h^B^ve 
existed  at  the  time  of  the  contract  itself,  it  so  entir^el^f 
vitiated  it  that  in  point  of  law  no  consideration  e^ 
existed.  That  defence  might  have  been  given  in  e 
dence  on  this  plea  before  the  new  rules,  for  the  le- 
effect  of  the  circumstances  constituting  the  defence 
all  that  need  have  been  pleaded.  [Parke  B.  Ther^^  ' 
no  instance  of  such  a  plea  before  the  new  rules.]  & 
tion  3.  [ante^Yol.  IV.  p.  xv.]  by  directing,  that  in  er* 
species  of  assumpsit,  all  matters  in  confession 
avoidance,  including  not  only  those  by  way  of 
charge,  but  those  which  show  the  transaction  to 


(a)  See  Lewii  v.  CoJigrar?,  2  Taunt.  2.  (6)  3  B.  &  P.  246. 

(c)  M.  &  M.  128. 

(d)  Z  U.  &  Adol.  325.    Sec  Bayky  on  Bills,  394,  4lh  edit. ;  Day  v. 
0  B.  Moore,  139. 
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Cber  void  or  voidable  in  point  of  law,  on  the  ground  of       1835. 
fi"«ud  or  otherwise,  shall  be  **  specially  pleaded^  only 
■"^e^uires  a  setting  forth  the  party's  defence  specially 
instead  of  pleading  the  general  issue.     The  object  was 
fix  on  the  record  before  trial  the  points  in  dispute, 
d  to  abolish  the  practice  of  giving  special  matters  in 
^^dence  by  surprise  on  the  general  issue,  but  not  to 
introduce  any  fresh  principles,  methods,  or  forms  of 
•*   specially  pleading."     Then  has  not  the  defence  in 
Cliis  case  been  sufficiently  put  on  the  record?  for  it  was 
alvrays  sufficient  to  state  the  circumstances  which  com- 
I»osed  a  defence  according  to  their  legal  effect,  without 
more  fully  detailing  them;  Butler  and  iBa^er'sca8e(a). 
^tedgson  V.   Gascoigne  (b),    Hull   v.    Pickersgill  (c). 
C-^^orAtf  B.  The  two  latter  cases  are  exact  illustrations 
of  the  maxim  "  Omnis  ratihabitio  retrotrahitur  et  man- 
^^to  priori  asquiparatur.'*]     A  justification  of  a  libel 
rging  the   plaintiff  with   stealing  certain   articles, 
only  state  that  the  plaintiff  did  steal  them,  without 
^t^ting  the  circumstances  of  the  taking  &c.     Payment 
y  be  pleaded  generally,  without  stating  whether  it 
to  the  plaintiff,  or  a  banker's  clerk.    Again,  in  de- 
ring  on  a  deed  it  is  sufficient  to  state  its  substance 
^<m1  legal  effect,  without  using  its  very  words.     So,  in 
tndictments,  it  is  sufficient  to  state  the  legal  conclusion 
'Wmi  the  facts  to  be  adduced  in  evidence,  viz.  that  the 
party  feloniously  took  goods,  embezzled   money,  &c. 
Hlad  this  defendant  relied  on  fraud  as  an  answer  to 
this  action,  the  plea  must  have  specially  stated  it ;  but 
be  relies  on  his  right  to  rescind  and  avoid  the  contract 
&!>  initio  for  want  of  consideration.     That  is  as  much  a 

C^)  3  Rep.  27,  b.  See  Stephen  on  Pleading.  3d  ed.  ch.  2.  s.  5.  Rule  5. 
P-  3a9;  Uoort  V.  Lord  Plymouth,  3  B.  &  Aid.  66  ;  Pike  v.  Eyre  and  othen, 
^  *^-  4  Cr.  909.  (fc)  5  B.  &  Aid.  88. 

<^^  I  Br.  &  B.  282  j  and  sec  3  Bing.  605 ;  10  B.  &  Cr.  167,  298. 


576 


1835. 


CASES  IN  EASTER  TERM 

matter  of  defence  to  the  check  on  this  plea,  as  it 
have  been  a  ground  for  the  plaintiff  to  recov 
deposit,  had  it  been  made  in  money,  as  for  sc 
money  had  and  received  by  the  defendant  to  hb  i 
a  total  failure  of  consideration.  [Parke  B.  Y 
that  you  may  give  the  facts  in  evidence,  whed 
the  ground  of  the  plaintiff's  right  to  rescind  tl 
tract  ab  initio,  either  for  fraud,  or  for  breach  o 
tract  by  the  plaintiff,  in  not  being  able  to  establi 
title  he  professed  to  do.]  At  all  events,  the  pi 
be  suffered  to  be  amended  under  3  &  4  TF*.  4. 
s.  23. ;  for  the  plaintiff  came  to  trial  to  stand  on 
objection,  and  drive  the  defendant  to  a  cross 
under  Moggridge  v.  Jones  (a).  [Parie  B.  Thi 
is  of  very  great  importance,  and  has  been  vei 
argued  on  both  sides.  It  is  requisite  that  tb 
struction  of  these  rules  should  be  deliberately  se 


Cnr.  adv. 

In  this  term  Parke  B.  delivered  the  judgn 
the  court  (£). — This  was  an  action  against  the  i 
ant  as  drawer  of  a  check  for  3DL  ISs.  on  the  I 
England.  The  plea  was,  that  there  was  no 
deration  or  value  for  the  drawing  of  the  said 
The  replication  stated  that  there  was  good 
deration. 

On  the  trial  before  me  at  Guild/tall,  it  appean 
the  check  was  given  by  the  defendant  for  the  pi 
of  a  deposit,  on  a  sale  by  auction  of  certain  lea 
property  by  the  plaintiff*,  as  auctioneer  to  the  c 
ant,  which  property  was  misdcscribed  in  the  part 
of  sale  by  which  the  defendant  bought.     Th 

(a)  14  East,  486;  3  Carnp.  38.  S.  C. 

(6)  This  judgment  was  dclivtrcrl  several  diiys  after  Lacc^  v. 
had  been  disposcl  of. 
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"'^'^wns  contained  a  clause,  that  no  error  or  misstate-       1835. 

^'"^^nt  should  vitiate  the  sale ;  but  the  jury  found  that 

^^  misdescription  was  wilful,  and  therefore,  that  the 

^^fendant  had  a  right  to  repudiate  the  contract  alto- 

S^ther,  which  he  did ;  and  having  given  orders  to  the 

^^ank  to  dishonour  his  check,  it  was  refused  payment. 

I^  appeared  to  me  on  the  trial,  that  the  plea  was  not 

fi"juned  as  it  ought  to  have  been  to  meet  the  case,  and  I 

OT^ered  a  verdict  for  the  plaintiff,  reserving  to  the 

defendant  liberty  to  move  to  enter  a  verdict  for  him ; 

sund,  in  the  event  of  the  court  being  of  opinion  that  the 

plea  was  not  proved,  the  facts  were  to  be  considered  as 

found  specially,  pursuant  to  the  3  &  4  ^.  4.  c.  42.  s.  4. 

rule  nisi  having  been  obtained,  cause  was  shown 

term,  and  the  court  took  time  to  consider  their 

j  lodgment. 

It  was  argued  by  the  learned  counsel  for  the  defend- 

,  first,  that  by  the  old  law  all  facts  must  be  pleaded 

cording  to  their  legal  operation ;  and  that  the  legal 

operation  of  the  circumstances  in  evidence  in  this  case 

^^  properly  stated  on  the  plea ;  and,  secondly,  that  the 

*^^w  rules  have  not  made  any  difference  in  the  prin- 

^ples  and  rules  of  pleading,  except  in  those  instances 

*^T  which  they  have  specially  provided ;  and  that  either 

^Hey  have  not  provided  any  other  mode  of  pleading  in 

5*^  case,  or,  if  they  have,  the  objection  should  have 

taken  on  demurrer,  and  cannot  now  be  available ; 

,  upon  consideration,  we  think  the  argument   well 

c^wided. 

That  all  facts  are  to  be  pleaded  according  to  their 
'^  operation  is  clear ;  and  the  case  cited  on  argu- 
nt  in  Butler  and  Saier*u  case,  3  Coke,  28  a.,  is  a 
rikiog  instance  of  the  application  of  that  rule,  and 
ords  a  close  analogy  to  the  •present.  It  is  there 
id,  that  if  lands  are  given  to  a  husband  and  wife,  and 
e  heirs  of  the  husband,  or  their  heirs,  and  afterwards 
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1835.  the  husband  dies,  the  wife  may  waive  the  joint  estate, 
and  bring  her  writ  of  dower,  and  the  husband  shall  be 
said  in  pleading  to  be  sole  seised  ab  initio;  and  the 
refusal  shall  have  such  relation  in  judgment  of  law, 
that  the  husband  was  sole  seised  ab  initio. 

In  the  present  case  the  check  was  given  in  lieu  of 
money,  as  a  deposit  on  a  sale;  the  consideration  for 
giving  it  by  the  defendant,  was  the  plaintiff's  contract 
to  sell  leasehold  property  of  a  certain  description,  which 
property  in  fact  he  had  not  to  sell ;  and  therefore  the 
defendant  had  a  right  to  rescind  the  contract,  and 
would  have  been  entitled  to  recover  back  the  deposit, 
if  it  had  been  paid  in  cash.  Of  course,  therefore,  he 
may  resist  the  payment  of  his  check ;  and  that  on  the 
ground  that  the  contract,  which  was  the  consideration, 
having  been  done  away  with  ab  initio,  no  consideration 
in  judgment  of  law  existed  at  all. 

But  then  it  may  be  said,  that  as  the  defendant  would 
have  been  bound  by  his  contract,  if  there  had  been  any 
unintentional  error  or  misstatement,  and  could  only 
rescind  it  on  the  ground  that  the  misstatement  was 
wilful,  and  therefore  of  necessity  fraudulent,  the  true 
nature  of  the  defence  was,  that  the  transaction  was  void 
on  the  ground  of  fraud,  and  therefore  by  Article  1.  of 
Rule  3.  of  Pleadings  in  Assumpsit,  should  have  been 
specially  pleaded.  If,  however,  this  be  such  a  case  of 
fraud  as  falls  within  the  rule,  and  we  doubt  if  it  be  so, 
the  question  is,  whether  the  plaintiff  can  take  advantage 
of  the  non-compliance  with  the  rule  in  this  stage,  and 
we  think  he  cannot.  The  note  has  been,  in  point  of 
law,  given  without  consideration,  although  the  plain- 
tiff's fraud  has  enabled  the  defendant  so  to  treat  it. 
The  plea  is  therefore  proved  by  the  evidence,  and  that 
is  the  only  point  now  to  be  decided. 

The  plea  would  no  doubt  have  been  bad  on  special 
demurrer ;  for  before  the  new  rules,  it  would  have 
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^^^^^^^unted  to  the  general  issue^  as  being  in  truth  no        1835. 

^^^^  than  a  denial  of  the  implied  allegation  of  con- 

^^^ieration  invol?ed  in  that  of  drawing  the  check;  and 

^^     iras  not  authorized  by  the  new  rules  because  they 

^^^oire  some  affirmative  allegation ;  and  the  reason  for 

framing  them  was  purposely  to  avoid  any  question 

to  the  burthen  of  the  issue  on  such  a  plea.     In  the 

r^ecent  case  of  Easton  v.  Pratchett  the  court  intimated 

^Ixat  a  similar  plea  was  good  after  verdict^  though  bad 

iim  demurrer ;  and  still  more  recently,  in  the  case  of 

S£cughion  V.  Earl  of  Kilmorey  [antey  p.  570],  the  court 

decided  such  a  plea  to  be  bad  on  special  demurrer. 

e  are,  therefore,  of  opinion  that  the  rule  must  be 

iW^t  absolute  to  enter  a  verdict  for  the  defendant. 

Rule  absolute. 


Percival  and  Others  against  Frampton. 

^^!\SSUMPSIT  on  a  promissory  note  dated  1st  No-  In  an  action 
vember  1834,  made  by  R.  S.  Atcheson  for  500/.  ^"^y  1)0^''" 
^^jable  to  the  defendant's  order,  and  by  him  indorsed  for  500/.  by 
^^  the  plaintiffs.     Plea  to  the  whole  declaration,  ex-  against  indor- 

ser,  the  plea 


^  ^^  that  except  as  to  200/.  one  A.  made  and  delivered  the  note  to  defendant  lor  in- 
^Tsement  by  him  for  the  accommodation  of  A,  and  to  enable  him  to  obtain  ad- 


^      _«^  of  money  thereon,  and  without  any  other  purpose  or  consideration,  and  that 
*   '*— ^  indorsed  by  the  defendant  to  enable  A.  to  obtain  advances  from  the  plain- 


but  that  they  advanced  only  200/.,  and  that  there  was  no  consideration  for  the 

loe  of  the  note.     Replication,  that  the  plaintiffs  were  holders  of  the  note  for 

>le  consideration  given  by  them  io  A.  in  respect  of  their  being  holders  of  such 

to  its  fiiU  amount.   A.  was  a  customer  of  the  plaintiffs,  who  were  bankers,  and 

red  them   above  500/.  at  the  time  that  the  note  indorsed  by  defendant  was  de- 

ited  with  them.    They  examined  the  account,  entered  it  in  their  books  as  dis- 

'VQted  for  A.f  charging  him  with  the  discount,  and  advanced  him  198/.  upon  the 

lit  of  it.    Held,  first,  that  upon  this  issue  the  defendant  was  bound  to  begin  by 

■  pugning  the  plaintiffs*  title  to  the  note;  secondly,  that  the  discounting  the  note  for 

.     ^-»   by  the  plaintiffs,  afler  inspecting  his  account,  was  equivalent  to  their  advancing 

^  *  ^*a  the  whole  amount  of  it;  thirdly,  that  if  the  note  was  given  to  the  plaintiffs,  and 

^-i  '^^eived  by  them  in  part  payment  of  or  as  a  security  for  a  previous  debt  due  from^., 

^■^      if  they  gave  credit  to  him  on  the  faith  of  .4.  they  were  properly  slated  to  be 

^^^■<'ers  for  valuable  consideration. 
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Percival 
and  Others 

V. 

Frampton. 


cept  the  sum  of  200/.,  that  R.  S.  Atcheson  made  ai 
delivered  the  note  to  the  defendant  for  the  purpose 
being  indorsed  by  him  for  the  use  and  accommodati^ 
of  the  said  R.  S.  AtchesoHj  and  to  enable  him  to  obta 
advances  of  money  thereon,  and  without  any  oth 
purpose  or  consideration ;  and  that  the  note  was  i 
dorsed  by  the  defendant  to  enable  the  said  R.  S.  Atch 
son  to  obtain  advances  from  the  plaintiffs,  but  that  tl 
plaintiffs  had  advanced  only  the  sum  of  SOO/.,  ^  ai 
that  there  was  no  consideration  for  the  residue  of  tl 
note."  Replication,  that  the  plaintiffs  were  and  st 
are  the  holders  of  the  said  note  for  good  and  valuafa 
consideration  given  by  them  the  said  plaintiffs  to  ti 
said  R,  S.  Atchesouy  in  respect  of  their  being  tl 
holders  of  such  note,  to  the  full  amount  thereof.  } 
the  trial  at  Guildlmll  at  the  sittings  after  last  Hilm 
term,  it  was  contended  for  the  defendant,  that  upc 
these  pleadings,  the  plaintiffs  were  bound  to  begin  t 
proving  the  consideration  they  had  given  for  the  noC 
Gurney  B.  was  of  a  different  opinion.  However,  tl 
plaintiffs,  who  were  bankers,  waived  the  advantag 
and  called  their  clerk,  who  proved  that  Atcheson  hs 
an  account  with  them,  and  that,  after  inspecting  it,  t~ 
note  in  question  was  placed  to  his  credit  by  the  plai 
tiffs  as  a  note  discounted  for  biro,  the  discount  bel 
entered  on  the  debit  side  as  deducted  by  them, 
the  time  this  was  done,  he  owed  the  plaintiffs  a  balac 
of  more  than  the  500/. ;  and  they  only  advanced  hi 
198/.  subsequently.  For  the  defendant  it  was  cc 
tended,  that  this  proof  did  not  establish  the  **  coxz 
deration"  intended  by  the  pleadings;  the  note  be3 
given  not  to  pay  a  prior  debt  owing  to  the  plaintiffs 
Atcheson^  but  to  secure  furtlier  advances  by  theirs 
him.  The  learned  baron  dissented.  Verdict  for  ^ 
plaintiff  for  506/.  damages. 
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HenderMon  moved  for  a  new  trial.    The  replica- 
^^^n  admits  that  there  was  no  consideration  between  the 
^^"^^giaal  parUeSy  Aickesan  and  the  defendant,  or  be- 
^^^^een  the  latter  and  the  plaintiffs.    Then  the  plaintiffs 
^^vbg,  as  indorsees,  no  privity  with  the  maker  of  the 
^^^^te^  were  bound  to  prove  affirniatively  that  they  gave 
u5jn  consideration  to  the  amount  of  500Z.  '^  for  and  in 
s^^espect  of  their  being  holders  of  the  note,"  but  they 
failed  to  do  so,  and  only  proved  an  advance  of  198/.  on 
^laat account.     Now  the  ''consideration"  necessary  to 
proved  in  support  of  this  issue  was  confined  to  ad- 
made  by  the  plaintiffs  to  Atcheson  subsequently 
the  deposit  of  the  note,  and  a  note  indorsed  to  them 
secure  such  advances  could  not  be  applied  to  cover 
WL    previous  debt  to  them  from  him.     As  there  was  no 
c^CMiaideration  between  the  original  parties  to  the  note, 
t\^t  holders  could  not  enforce  it  against  the  defendant, 
^bo  is   admitted  to  be  an  accommodation   indorser, 
^Xeept  for  the  198Z.  actually  paid  on  the  faith  of  his 
^^^dorsement.     The  advance  of  the  rest  should  have 
actual,  in  order  to  their  recovering  the  whole 
^'KQount  of  the  note. 


1835. 

Pekcival 
and  Others 

V. 

FsAiiPTOir. 


Parke  B. — I  think  that  no  rule  should  be  grant- 
.    As  to  the   first  point   taken   at    the   trial,  I  am 
^f  opinion  that  the  learned  judge  was  quite  right  in 
deciding  that  the  onus  did  not  lay  on  the  plaintiffs  to 
t^Vore  the  consideration  given  for  the  note  in  the  first 
^i^tance.     The  simple  fact  admitted  on  the  pleadings 
^^jthat  the  indorsement  was  for  the  maker's  accommo- 
dation, but  no  inference  arises  that  the  holders  of  the 
■*^)te  were  not  holders  for  value.     On  the  contrary,  the 
^^<t  of  their  holding  it,  joined  with  the  indorsement  on 
^9  raises  the  presumption  that  they  gave  value  for  it, 
'^^t  being  the  very  object  for  which  it  was  made.    Had 
''een  alleged  that  it  had  been  stolen  or  obtained  by 
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fraud  &c,,  the  inference  might  arise  that  the  hold 
had  not  given  full  consideration  for  it^  as  the  pers 
who  had  improperly  obtained  it  would  be  likely  to  pi 
it  away  at  an  under  value.  The  defendant  then  ou( 
to  have  begun  by  producing  evidence  to  impugn  1 
plaintiffs'  title  to  the  note.  In  point  of  fact,  howev 
the  plaintiffs  called  their  clerk  to  prove  the  considerati 
they  had  given  for  the  note,  and  it  appeared  that  tl 
discounted  the  note  for  Atcheson,  after  inspecting  1 
state  of  his  account  with  them.  That  is  equivalent 
their  having  advanced  him  the  amount  of  the  no 
Ascribing  then  to  the  averment  in  the  replication  t 
most  limited  construction,  it  is  proved  in  fact,  for  it  s 
pears  that  the  note  was  discounted.  But  if  the  d 
counting  had  not  been  so  proved,  the  replication  woi 
have  been  good,  for  if  the  note  had  been  given  to  t 
plaintiffs,  and  received  by  them  in  part  payment  of 
antecedent  debt,  or  as  security  for  it,  they  might  w 
be  stated  to  hold  it  for  valuable  consideration.  I  thi 
the  same  might  be  averred  of  them  as  mere  holders 
the  note,  if  they  gave  credit  to  Atcheson  on  the  fa 
of  it. 

Alderson  B, — I  entirely  agree.    The  mere  fact  hi 
admitted  on  the  pleadings,  that  this  was  a  note 
dorsed  for  the  accommodation  of  the  maker,  raises 
inference  that  the  holders  were  not  holders  for  vaL 
The  only  object  of  handing  over  an  accommodation 
or  note  is,  that  the  drawer  or  maker  shall  obtain  vi^ 
for  it. 

BoLLAND  and  Gurney  Bs.  concurring, 

Rule  refused  (a  I 


(a)  This  case  was  afterwards  cited  and  relied  on  by  Perkt  B.  io  H^ 
term  1836.    See  I  Tyr.  &  Gr.  Rep.,  Part  2. 
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1835. 
Roberts  against  Williams  and  Another. 

B^  He  defendants^  two  justices  of  Denbighshire,  were  In  actions 

sued  for  imprisoning  the  plaintiff  without  reason-  T""'^£7 
^^leor  probable  cause.    At  the  trial  before  BoUand B.  abode'  of ihe 

^  ,  ,  .  plaintiff  s  at- 

the  last  Lent  assizes  for  Cheshire^  the  notice  of  action  tomey  requir- 
rred  on  defendants  was  produced^  bearing  the  follow-  ^^J  24  G.  2. 

^^  C«    TT»     S*      lay     lO 

j  indorsement: — "  Ed.  Jones^  Record  Street ,  Ruthin,  be  indorsed  on 


^^!^^^enbighshire,  attorney  for  the  said  Robert  Roberts.''  a^ion)'i?suV 
I.E.  Jones  had  hb  office  for  business  in  Record  Street  ficiently  de- 
Ruihin,  as  defendants  heard,  but  his  residence  was  stating  his 
a  spot  in  another  parish,  and  a  quarter  of  a  mile  out  of  P***^®  ?^  ^"f '" 

,  ,  ness,  though 

e  town  of  Ruthin,  though  said  to  be  within  that  bo-  he  in  fact 
gh.     The  plaintiff  had  a  verdict ;  the  learned  baron  'j^^PX"!  "^ 

ving  the  defendants  leave  to  move  to  set  it  aside,  on  the  where. 
;~vound  that  the  notice  was  not  a  sufficient  description 
^  IF  the  attorney's  place  of  abode  within  34  Geo.  2.  c.  44, 
—  I.;  Taylor  v.  Fenwick(fl). 

J.  Jervis  for  the  defendants,  moved  accordingly  in 

l:ii8  term  to  enter  a  nonsuit.     He  also  stated  that  the 

^  Utomey  by  whom  the  declaration  was  delivered  was 

ohn  Williams,  not  Edw.  Jones.     [Lord  Abinger  C.  B. 

e  plaintiff  might  have  changed  his  attorney  since 

notice  was  served.]     A  rule  having  been  granted, 

fi.  V.  Richards  and  Dunn  showed  cause  in  Trinity 

The  object  of  the  enactment  of  24  Geo.  2.  c.  44. 

airing  the  place  of  abode  of  the  plaintiff *s  attorney 

be  stated,  was  to  enable  justices  to  find  out  the  at- 

^ey  who  sued  out  the  process  in  order  to  tender 

^'^tids  (Jb).     For  that  purpose,  "  place  of  abode"  must 

^^n  place  of  business,  where  the  attorney  is  most 

^*>  3  Bos.  &  P.  653  D. 

^  *^  See  Cflwfe  ▼.  Currw,  cited  3  Bum's  Justice,  26ih  edit.  494.    And  per 

^'*»»«<f  B.  1  Tyr.  R.  490.  Smith  ?.  Brown. 
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1835.        readily  to   be  found  in  business  hours.     Suppose  . 

^^^'^^^       attorney  to  skep  nightly  in  one  of  the  suburban     ^^^i/. 


V.  l^gcs,  as  Hampsieady  and  to  go  to  his  ofSce  in  LotM,^;^fo9 

and  Another    ^*^^'y»  should  the  notice  be  dated  from  HampstecLcT'    or 
from  his  office?     In  the  common  case  of  a  firm  consf^t- 
ing  of  several,  who  all  attend  one  office,   but  sleep      Bt 
different  places  widely  apart,  is  the  notice  to  be  dat^^ 
from  each  of  the  latter?     [Parke  B.  That  would  gm  '^^ 
the  defendant  a  facility  in  tendering  amends  to  eitl»-  ^' 
of  them.]     It  would  also  assist  the  plaintiff*  in  the  o^^^ 
ject  generally  kept  in  view,  that  of  avoiding  a  tend^^^* 
A  firm  of  attornies  may  sign  the  bill  within  3  Geo*        ^* 
c.  23.  s.  23.   without  adding   their    christian   nam^^^^* 
Smith  and  Another  v.  Braum(a),  and  James  v.  Swift  ^^^) 
show  that  a  notice  of  this  description  given  by  a  fi:^- — ** 
of  attornies  was  good,  if  signed  by  the  initials  only        ^^ 
their  christian  names.    [Parke  B.  The  question 
was,  whether  what  was  signed  did  not  satisfy  the  w< 
*'  name*'  in  the  statute  ;  christian  and  surname  not 
ing  mentioned  in  it.]     For  the  objects  of  this  act, 
**  place  of  abode"  of  an  attorney   means   the  pL^*^* 
where  he  abides  as  such  during  the  day  to  perfo    '^'^ 
business,  and  may  be  found  in  business  hours, 
this   notice  described    the  attorney  as  ''  of  Rulhi 
it  would  have  been  a  sufficient  description  of  his  abo^^^^ 
for  in  Osborn  v.  Gough  (c)  a  notice  signed  "  Wilii^^^' 
Spurrier  of  Birmingham**  was  held  sufficient.     T 
'* Record  Street'*  was  only  surplusage.     [Lord  Abl 
C.  B.  The  question  there  raised  was,  whether  any 
ficulty  was  thrown  on  the  magistrate  by  the  absence 
a  more  specific  description  of  the  attorney's  residen 
and  it  was  held  in  the  negative,  as  nothing  showed  tb 
on  a  reasonable  diligence  of  inquiry  he  might  not 


(a)  Ante,  Vol.  I.  486. 
(6)  4  B.  &  Cr.  681 ;  and  see  Mayhew  v.  Locke,  7  Taunt  63 ;  2  Musb 
377.  S.  C.  (c)  3  Bos.  &  P.  651. 
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£11  found.]     The  notice  in  Taylor  ▼.  Fenmek{a)       1885. 
wy  different;  being  "  given  under  my  band  at      ^-^^^ 
/'  whicb  the  party  might  be  passing  through  on  9. 

^  journey,  and  giving  no  information  of  his  place  of  re-  ^'i"^}J!L 
^idencc.  By  2  WiU.  4.  c.  39.  s.  12.  every  writ  is  to  be 
Uidorsed  with  "  the  name  and  place  of  abode''  of  the 
^^toroey  issuing  it,  or,  where  no  attorney  is  employed, 
tficn  with  a  memorandum  expressing  it  to  be  sued  out 
^ylhe  plaintiff  in  person,  .and  describing  his  residence, 
distinction  between  Ihe  **  abode"  of  the  attoipney 
the  "  residence"  of  the  .plaintiff  lias  been  recog- 
by  Paitesan  J.  in  Engkbeart  v.  Eyre  (6),  and 
this  court  in  King.  v.  MonMumse  (e). 


J'Jervissn  support  of  the  rule.    The  safest  course 
Id  f(dlow  the  .plain  words  of  the  act.    In  Taylor  v. 
nnBJc&  Lord  Mansfield's  expressions  were  these: — 
^lie  truth  of  it  is  this;  in  favour  of  justices  the  legb- 
has  thought  &t  to  prescribe  a  precise  form,  whe- 
light  or  not,  it  does  not  matter;  the  attorney 
tell  the  defendant  in  words  his  place  of  abode." 
tileoifiion  is  reported  in  the  notes  to  Osborn  v. 
,  and  its  principle  was  followed  up  by  the  court 
^^ITComnion  Pleas  in  their  observations  in  the  latter 
JSfS  V.  Hwnpkreye{d)  was  decided  on  2  Geo*  2. 
St.  8.  £3.,  ^hich  requires  the  delivery  of  an  attor- 
'a  byi  at  the  client's  **  place  of  abode."    It  is  a 
ous  case.  Xiord  Kenyan  held,  that  leaving 
Ui.comiting-house  was  not  sufficient,  though  it  was 
place  of  Ids  business,  and  where  he  must  be  taken 


>^  8  B.  &  P.  552,  iioUt.  (6)  2  DowL  P.  C.  145. 

')  4nU,  Vol.  IV.  234.    See  also  Lewa  v.  Newttfti,  1  Tyr.  &  Gr.  72; 
Y.  ColUi,  3  Dowl.  P.  C.  429 ;  Yardley  v.  Jona,  4  id.  45.   SembU, 
cues  it  did  not  appear  that  the  party  had  any  other  place  of  ahodt. 
<^y  3  Eip.  C.  N.  p.  224. 

'^t^.  v.  Q  Q 


Roberts 
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1886.       to  have  usually  made  his  payments.     [Lord  Abin^ 

C.  B.  As  the  same  words  occur  in  many  other  status 

V,  and  the  point  is  of  considerable  importance  in  prac^i 

Williams      ^^  ^^  ^^^  ^^  ^  consider  it.] 
and  Another.  r^  j  -m 

Cur.  adv.  vui^^ 

In  Michaelmas  term  1835  (a)  the  judgment  of  C 
court  was  delivered  by 

Lord  Abinoer  C.  B. — The  question  for  our  conu 
deration  in  this  case  is,  whether,  in  an  action  against 
magistrate  for  an  act  done  by  him  in  the  execution 
his  office,  the  requisite  notice  of  action  was  sufficient 
indorsed  with  the  "  place  of  abode"  of  the  plaindfl 
attorney?  That  indorsement,  in  point  of  fact,  s^ 
forth  his  place  of  business  in  a  particular  street 
the  town  of  Ruthin^  and  not  his  dwelling-house,  wIuL 
was  not  situate  in  that  street,  but  at  some  little  distas 
out  of  the  town.  We  have  not  found  any  expfii 
decision  on  the  point ;  but  upon  similar  words  in  otb 
acts  of  parliament,  a  practice  has  prevailed  of  datL 
process  &c.  from  the  place  of  business  of  the  atM 
nies.  That  course  has  been  confirmed  by  several  tf 
cisions.  As  the  evident  reason  and  convenience 
the  thing  is  thus  supported  by  the  practice  in  analog^ 
cases,  it  seems  reasonable  to  decide  that  the  pl^ 
where  an  attorney  abides  for  the  purposes  of  hit  bcfl 
ness  is  his  '^  place  of  abode"  within  the  scope  of  t^ 
act,  and  consequently  that  this  notice  was  suffidi^ 
We  agree  with  the  argument  for  the  plaintiff;  that  r^ 
•great  inconvenience  would  arise,  if  a  notice  must  %ts 
all  the  various  residences  of  the  several  partners  i0 
firm  which  may  be  concerned  for  a  plaintiff.  Defe0> 
ants  might  thus  be  compelled  to  visit  different  placet  i 
tender  amends,  while  either  of  the  parties  sought  fo 


( «)  See  p.  526,  note  (n). 
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gilt  most  easily  and  frequently  be  found  at  the  place       1835. 

business  common  to  the  whole  firm.    We  have  come  ^"^^^"^^ 

tbis  conclusion,  after  some  doubt  and  much  consi-  ^o^erts 

deration.     We  are  disposed  to  think  that  it  would  Williams 

sujffice  to  state  on  the  notice  either  the  actual  residence 

af  the  attorney  or  his  place  of  business. 

Rule  discharged. 


King  and  Others,  Executors  of  Kino  deceased, 
against  Matthew  Sears. 


A. 


SSUMPSIT.    The  first  count  of  the  declaration  Where  several 
stated,  tbat  the  defendant,  before  and  at  the  time  ^f^^^  ^^ 
Ihe  promise  and  undertaking  thereinafter  next  men-  declaration  as 
,  was  the  administrator  of  the  goods,  chattels,  tion  for  the 
eflfects  of  William  Sears  deceased,  who  heretofore,  defendant's 

.  promise,  one 

wit,  on  10th  August  1833,  died  intestate:  that  the  of  which  is 
fV.  Sears  in  his  lifetime,  and  at  the  time  of  his  ""f  tory,  yet 

'  ^  if  the  rest 

,  was  indebted  to  plaintiffs,  as  executrix  and  exe-  afford  a  suffi- 
( aforesaid,  in  a  certain  sum  of  money,  to  wit,  dwation^the 
of  13/.,  being  rent  due  and  in  arrear  for  the  promise  laid 

will   DP  SUO" 

and  occupation  of  certain  premises  of  the  plaintiffs,  ported. 
executrix  and  executors  as  aforesaid,  before  then     ^"  ^^^^^  ^^ 

past  or  exe- 

and  occupied  by  the  said  W.  Sears,  by  the  suf-  cuted  consi- 

and  pemussion  of  th^.  plaintiffs  as  executrix  Jecia"r^'to'' 
executors  as  aforesaid,  and  at  his  request,  under  state  that  the 
by  virtue  of  a  certain  demise  thereof  theretofore  lai/forthede- 
,  and  at  and  under  a  certain  yearly  rent,  to  wit,  fendant's  pro- 
^fce  yearly  rent  of  26/.,  payable  quarterly,  to  wit,  on  the  from  the  plain- 
*Wi  of  March,  the  34th  June,  the  29th  September,  and  ^i^*  ?^  ^^^  ^P^ 

,  *^  ,      cial  instance 

^nc  25th  of  December  in  every  year :  that  the  said  and  request 

of  the  defend- 
ant;  but  not  in  assumpsit  on  an  executory  consideration. 

qq2 
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1835.        W.  Sean  in  his  lifetitniB,  being  so  indebted  aa  nfW~^     j^ 
said,  he  the  said  W.  Sears  deposited  witli  the 
tiffs,  as  executrix  and  executors  as  aforesaid,  as  a. 
lateral  security  for  the  said  debt^  a  certain  bill  or 
change,  b^uring  date  the   12th  March  in  die 
aforesaid,  drawn  by  the  said  W.  Sears  on  and 
cepted  by  one  J.  Fabian^  for  payment,  five  mon^:^^* 
after  date,  to  the  drawer's  order,  of  the  sum  of  16i  I-^"^* 
▼alue  received,  and  which  said  bill  of  exchange,  at  t-^  ^ 
time  of  the  depositing  of  the  same  as  aforesaid,  r  ^^^ 
indorsed  by  the  said  W.  Sears:  that  the  said  PF.Smi^^  "» 
at  the  time  of  his  death,  was  in  possession  of  the  sa^^^^^ 
demised  prembes,  under  and  by  virtue  of  the 
demise;  and  after  the  death  of  the  said  W.  Sears^ 
up  to  and  at  and  after  the  making  the  promise  acs-^and 
uadertaking  hereinafter  next  mentioned,  Winifred, 
widow  of  the  said  W.  Sears,  and  the  mother  of 
defendtot,  was  in  possession  of  the  said  demised 
mises^  and  was-  then  possessed  of  certain  goods 
chattels  of  great  value,  to  wit,  of  the  value  o(50Lf 
which  said  goods  were  then  in  and  upon  the 
demised  premises,  and  were  then  liable  to  be 
and  distrained  for  the  said  rent:  and  the  plaii 
executrix  and  executors  as  aforesaid,  then  intended    ^^ 
distrain  the  same  for  the  said  rent:  and  the  »^*^ 
Whnfred  was  desirous  of  quitting  the  said  dcmi  f^^ 
premises  at  Michael9U$s  then  next,  and  of  remoir 
the  said  goods  and  chattels  from  and  off  the  same, 
all  which  said  premises  the  defendant  then  had  notii 
and  thereupon  afterwards,  to  wit,  on  the  34th  of 
tember,  m  the  year  aforesaid,  in  consideration  of 
premises,  and  that  the  plaintiffs,  as  executrix  and  i 
cutors  as  aforesaid,  would  permit  the  said  Wimfred 
quit  the  said  demised  premises  at  Michaelmas  tb 
next,  and  to  remove  her  said  goods  and  chattels 
and  off  the  said  premises,  and  would  forbear  to  distn^  '^ 
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^^e  sinie  for  the  said  rent  so  due  and  in  arrear  as        1885. 
aforesaid,  and  for  the  fort  her  sum  of  6/.  10s. ,  being 
^viotber  quarter's  rent,  which  would  become  due  to  the 
plaiotifi  as  executrix  and  executors  as  aforesaid,  under 
^he  said  demise*  at  the  said  Mickaelmas  then  next,  he 
defendant  undertook,  and  then  foithfolly  promised 
plaintiflb,  as  executrix  and  executor  as  aforesaid, 
^c^piy  them  one  quarter's  rent,  being  the  sum  of  6/«  lO^.* 
inomediately,  and  the  remainder  of  the  said  rent  within 
^wehe  months  then  next,  the  said  bill  of  exchange 
farog  given  np  by  the  plaintiffs  to  the  defendant :  and 
pkinti£Gi  aver  that  they,  confiding  in  the  said 
SMBiae  and  undertaking  of  the  defendant,  did  permit 
laid  Winifred  to  quit  the  said  demised  premises  at 
said  MieAaelmaSf  and  to  remove  her  said  goods 
chattels  from  and  off  the  said  premises,  and  did 
^itAj  forbear  then,  and  always  hitherto  have  forborne 
^^^  distrain  the  same  for  the  said  rent  as  aforesaid 
^'^^reof  the  defendant  had  notice):  and  although  the 
twelve  months  have  long  sinee  elapsed,  and  al- 
:h  the  plaintifis,  as  executrix  and  executors  as 
Cffenid,  afterwards,  and  after  the  expiration  of  the 
twelve  months,  to  wit,  on  the  15th  of  October 
^Hf  requested  the  defendant  to  pay  the  said  rent, 
a  large  sum,  to  wit,  the  sum  of  19/.  10^.,  and 
tendered  and  offered  to  give  up  the  said  bill  of 
to  the  defendant,  which  he  then  refused  to 
^scept:    Yet,  &c.     Breach,  non-payment  of  the  sum 
^19L  10s.     Common  indebitatus  counts  for  the  use 
occupation  of  a  certain   messuage  and  premises 
^^^  the  appurtenances  of  the  plaintiff,  as  executrix 
'^^  executors,  and  for  money  found  to  be  due  from 
^tieni  as  such   upon  an    account  stated,  laying  the 
l^^'o^iae  to  the  plaintiff  as  executrix  and  executors  as 
^'^'^tesaid.  General  demurrer  to  the  first  count.  Joinder. 
A  plea  of  non  assumpsit  to  the  last  count. 
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1835.  The  following  grounds  were  stated  in  the  margin  o^^ 

^^^^•^^  the  demurrer-book, 

and  Others  First,  That  by  the  first  count  it  appears  that  the  bi^ip^^ 


^*  of  exchange  therein  mentioned  was,  at  the  time  of  tt- 

making  the  defendant's  supposed  promise,  overdue. 


it  is  not  averred  to  have  been  dishonoured,  so  that  t* 
rent  of  13/.,  supposed  to  have  been  in  arrear 
W,  Sears  deceased,  appears  to  have  been  satis&^^sd 
tiiereby;  and  the  forbearance  to  distrain  forthes^m^an 
of  ISL,  which  forms  part  of  the  consideration  stated  :ior 
the  defendant's  promise,  is  therefore  insufficient 

Secondly,  That  it  does  not  appear  on  the  first  coma  nt 
that  the  plaintiffs  had  any  right  to  distrain  for  ^be 
quarter's  rent  which  is  supposed  to  have  been  becorairBg 
due  at  Michaelmas  mentioned  therein;  and  so  the  fio^ 
bearance  to  distrain  for  the  sum  of  6/.  lO^.  in  res] 
thereof,  which  forms  part  of  the  consideration  si 
for  the  defendant's  promise,  is  insufficient  to  su] 
such  promise,  and  renders  the  same  of  none  eflTect. 

Thirdly,   That  the  consideratibn  expressed  in 
first  count,  as  moving  the  defendant  to  the  proi 
therein  alleged,  is  not  stated  to  liave  been  at  the  ^^^^ 
fendant's  request,  as  to  give  the  same  any  eflfect 
ought  to  have  been. 

Fourthly,  That  it  does  not  appear,  nor  can  it  be 
lected  from  the  first  count,  whether  the  plaintiffi 
to  recover  against  the  defendant  as  administrator 
his  late  father,  or  personally. 

Erie  for  the  defendant  supported   the  demurrer:::^^ 
Though  the  bill  was  deposited  as  a  collateral  securil 
for  the  rent  due,  the  plaintiffs  do  not  state  it  to  have^ 
been  properly  presented,  or  that  it  was  dishonoured  by' 
Fabian  when  due.     The  plaintiffs,  as  holders,  were 
bound  to  do  every  act  in  their  power  to  obtain  pay* 
ment  of  it ;  and  if  they  did  not,  it  became  their  own. 


V, 
SEABf. 
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•*^d>  as  money  in  their  hands^  operated  as  a  satisfaction        18S5. 

^f  the  debt  due  from  W.  Sears,  for  which  it  was  depo-        V'*^^ 

^^ed  (a).    The  plaintiffs  should  have  shown  on  their    and  Others 

^^claration  that  they  had  done  every  act  requisite  to 

^^"^eoTering  on  the  bill;  for  if  they  did  not,  and  were 

S^ilty  of  laches,  the  bill  operated  as  a  satisfaction^  and 

^hat  forbearance  to  distrain  for  18/.,  which  is  part  of 

ti\^  consideration  for  the  defendant's  promise,  failed. 

[liOrd  Abhger  C.  B.  This  action  is  not  on  the  bill 

i'taelf.    It  was  deposited  as  a  collateral  security.    Then 

the  plaintiffs  were  not  bound  to  set  out  in  their  decla* 

^^*3tion  all  the  circumstances  under  which  the  bill  was 

^o  deposited.    They  may  have  been  such  as  not  to 

*>uke  it  requisite  to  present  it     Parke  B.  The  oh- 

J^ceion  of  neglect  to  present  the  bill  might  have  been 

^rivcd  afterwards.]    Then  if  that  part  of  the  consider- 

^^on  fails,  the  whole  promise  is  nudum  pactum ;  for  the 

^^er  part  stated  is  an  agreement  not  to  distrain  for 

'^t  not  then  due,  but  to  become  due  on  the  ensuing 

Michaelmas.    Then  there  was  no  consideration  what- 

®^«r.    [Lord  AUnger  C.  B.  Winifred  Sears  was  to  be 

^owed  to  give  up  the  possession  at  Michaelmas  ac- 

^^ding  to  her  wish.    That  was  a  privilege  to  her.] 

Being  widow  of  William  Sears,  and  not  tenant  from 

year  to  year  as  his  representative  the  defendant  was, 

die  was  a  stranger  to  the  executors  of  the  lessor, .  and 

&ey  could  not  compel  her  to  remain  on  the  premises 

^ith  her  goods.    Being  such  stranger,  she  could  have 

fcnaoTed  the  goods  before  or  after  the  rent  became  due, 

^tlumt  mfringing  1 1  Geo,  2.  c.  19.  (6).   The  declaration 

^^8,  that  in  consideration  that  the  plaintiff  would 

pcnmt  Winifred  Sears  to  quit  the  demised  premises  at 

W  See  Earl  tfFerrert  v.  Robintt  post»  Pari  4.  in  the  press. 

W  Timntan  v.  Adams,  5  M.  &  S.  38  ;  and  see  id.  p.  200.  2  Stra.  787., 
*^BliBd  V.  Vavghan,  1  Biog.  N.  C.  767.  ante.  Vol.  111.  172,  w.  3  Ks|». 
>5.a  8nttd.284,n.  {2).  4  Camp.  136. 
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1835.      Michaeliuas  then  next,  and  to  remove  Her  goods  aot 
chattels  from  the  premises,  and  would  forbear  to  dk 


and  Others    train  for  the  said  rent  so  due  and  in  aifeia^;  land  IE 

V-  the'  snm  of  6/.  10«.  to  become  due  at  Michaelmas  tlc^ 

next;  the  defendant  undertook  to  pay  the  6^.  lOi.  i 


mediately,  and  the  remainder  within  tirelTe  tndQlla 
the  bill  of  exchange  being  given  up  by  the  plainfciffil  ^ 
the  defendant.  But  as  they  had  no  right  t6  distlrtti 
on  the  pvemiaes  for  6/.  10«.  before  the  MJchadlmei 
and' it  appears -that  the  goods,  bein^  those  of  a  strani^ 
might  have  been  legally  removed  before  or  after  till 
day,  the  whole  coniuderation  for  the  defendant's  :][>i)l 
mise  not  being  ^proved  as  laid  in  the  declaration,  '^Al 
promise  cannot  be  supported.  [Por^  B.  The  giviil 
up  the  note  wa&one  consideration;  aocT  die  fcrbeuft 
ance  to  distrain  the  goods  of  Winifred  Sem's,'hevtiig» 
the  premises  at  the  time  of  making  the  agreement^  M 
the  rlBnt  of  13/.  then  due  from  her  husband,  the  i 
tate,  was  another.  If  one  sufficient  considerafioa 
mains,  that  is  enough  to  support  the  promise  laid  {4^^ 
The  consideration  moving  the  defendant  to  profnise 
not  alleged  to  have  been  at  his  request.  [Parte  W 
An  absolute  averment  of  the  defendant's  request 
only  necessary  in  cases  of  executed  considerations  (i)»i' 

Judgment  for  the  plaindffi. 
Buit  for  the  plaintiffs  was  not  called  on. 


(«)  Crisp  V.  Gomel,  Cro.  Jac.  12S»  cited  Bull.  N.  P.  147.  9m  tfat^ 
collected  Com,  Dig.  tit.  Action  upon  the  Caie  upon  AMunpnt(B.  I8«| 
also  2  Burr.  1082.  Peake,  C.  N.  P.  62. 1  Chitty  on  Pleading.  4th  ed.  MS 
363. 

(6)  lSaund.264,n.(l). 
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18S5. 
Simpson  against  Clarke.  V^*v-^^ 

SSUMPSIT  by  the  indorsee  against  the  acceptor  In  an  action 
of  a  bill  of  Exchange  for  98/.  5*.  3d.,  drawn  by  Sdor^''°* 
^Iker,  and  made  payable,  three  months  after  date,  against  the 
his  order;  indorsed  by  him  to  Carter  and  by  Carter  bin  of  ex- 

the  plaintiff.  change  for 

T^i  /.  t  1        1   /•      1  ,.  .  ,98/.  5j.  3</., 

x'leasj  firsti  that  the  defendant  did  not  accept  the  the  replication 
ill :  secondly,  that  he  accepted  it  for  the  accommo-  jf  ^J!^  J^J^ 
^tion  of  Walker^  without  any  consideration  or  value  and  first  in- 
*or  his  acceptance :  that  Walker  indorsed  it  to  Carter  ^e^ "SSout 
"without  any  consideration  or  value:    that  Carter  in-  consideration, 
cloned  it  to  the  plaintiff  without  any  consideration  or  on  the  point 
^alue:  and  that  the  plaintiff,  at  the  time  of  the  com-  ^>»etherthe 

•  party  imnie" 

n^encement  of  the  suit,  was  the  holder  of  the  same  diately  in- 
ithout  any  consideration  or  value.  puSff  hL?"* 

Replication  to  the  latter  plea,  that  Carter  had  a  goodconsi- 
khI  conaideration  and  value  for  indorsing  the  bill  to  so'doing.  ^Tha 
tbe  plaintiff:    and  that  the  plaintiff,  at  the  time  &c.,  plaintiff  relied 
^^a  not  a  holder  of  the  same  without  consideration  and  the  mere  pro- 
^^ue.    Issue  thereon.  ^"f^^P  ^J*« 

bill ;  the  de- 

At  the  trial  at  Guildhall  before   Gurney  B.,  the  fendantob- 
I>laintiff  produced  the  bill  accepted  by  the  defendant.  SjJ^ 
^^he  defendant's  counsel  then  urged,   that  the  bill  oound  to 

^Qg  admitted  to  have  been  accepted  by  the  defend-  ^nsideration. 
for  the  accommodation  of  tlie  drawer,  the  plaintiff  Th®  iy^J^  ^"" 

^  sentedi  but 

^^^utgo  on  in  the  first  instance  to  prove  consideration  gave  the  plain- 
be  nonsuited.    The  learned  baron  left  it  to  the  Jiffanopfjon 


^  •  to  prove  It, 

^^^ctetion  of  the  plaintiff's  counsel  to  produce  such  upon  which 

^^Mence  or  not,  but  declined  to  nonsuit.    Witnesses  a*debtof57/. 

^  due  to  him 

>'oii|  |}|g  drawer  and  first  indorser,  and  another  debt  to  the  amount  of  20/.  18f.  due 

IK  ^'''^  ^'^"^  ^^  immediate  indorser  for  goods  sold  :  Held,  upon  this  evidence,  that 

-    ^  plaintiff  was  not  entitled  to  recover  more  than  the  amount  due  to  him  from  his 
'^^iate  indorser. 

.^hether  the  remote  holder  of  an  accommodation  bill  is  bound  to  prove  con- 
|.*^«Taiion  in  the  first  instance,  as  in  the  case  of  a  bill  obtained  by  the  first  holder  by 
aS**^  or  felony,  or  whether  tlie  indorsement  of  itself  prim&  fccie  imports  con- 
"^^^tion  until  the  defendant  proves  the  contrary,  was  not  decided. 
^OL.  V.  R  R 
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were  then  called  for  the  plaintiff,  who  proved  a  debt  < 
572.  due  from  Walker  to  the  plain  tiff,  and  a  debt  ( 
20/.  1 8s.  from  Carter  to  the  plaintiff  at  th^  time  (^off^ 
indorsed  the  bill  to  him.  The  plaintiff  claimcfd  tl| 
whole  amount  of  the  bill  against  the  defendant.  Ye 
diet  for  the  plaintiff  for  the  whole  amount  of  the  bj| 
with  leave  to  the  defendant  to  move  to  entier  a  pon^ 
or  reduce  the  damages  to  201  18s.  .^  rvil^  J^ay^ 
bee^  obtained  io  the  alternative  a^ording^y. 

Sir  F,  Pollock  and  Channel!  showed  cause.    ^3 
verdict  is  right.    Every  indorsement  is  in  its  L^ 
operation  a  new  drawing  on  the  original  drawee.    IM 
in  an  action  between  the  original  parties,  e.  g*  by  { 
original  drawer  against  the  defendant,   the  onus. , 
proving  want  of  consideration  would  be  thrown  on  || 
defendant;  then  it  lies  also  on  him  in  acdons  on  jb 
bill  by  its  subsequent  holders.     But  the  holder  «f,/ 
bill  for  value  need  not  care  for  transactions  be/WMf 
former  holders,  for  the  indorsement  to  him  imporf 
value  given  by  him  till  the  defendant  proves  the  Cff 
trary.     Many  cases  establish  the  principle,  that  ^D ' 
dorsement  is  of  itself  sufficient  primi  facie  evideM 
value.     In  Stratton  v.  Hill  {a),  the  court  held  that  J 
would  lie  by  the  indorsee  of  a  bill  against  the  pe* 
who  had  indorsed  it  to  him.     That  shows  that  I 
dorsement  by  the  actual  drawer  of  a  bill  doe 
render  him  less  amenable  on  that  account  to  a 
bility  to  which  he  was  originally  subject;  and  JSa^ 
in  Priddy  v.  Henbrey  {b),  states  the  true  groT 
that  decision  to  have  been,  that  between  the 
and  his  immediate  indorsee  there  was  privity, 
the  indorsement  implied  that  the  indorser  w 
pro  tanto  to  the  indorsee,  and  was  a  contra 

(a)  3  Price,  253.  (b)  1  B.  &  C 
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^dowcr  that  that  debt  should  be  duly  paid.     Wyatt  r. 
(a)  waa  an  action  by  the  indorsee  of  a  bill  of 
change,  impeached    for  illegality  of  consideration 
against  the  acceptor ;  and  Hyre  C.  J.  said^  ^'  The  in- 
doTsement  was  of  itself  primft  facie  evidence  of  a  good 
consideration,  and  if  the  defendant  meant  to  call  on  the 
liolder  to  prove  the  consideration^  it  would  be  necessary 
to  implicate  him  some  way  in  the  transaction,  or  to 
show  some  degree  of  privity  or  knowledge  respecting 
it.^      [Lord  ^ftiii^er  C.  B.    That  decision  has 'been 
often  overruled  in  practice  by  Lord  Ellenborough^  and 
1  nay  say  by  Lord  Kenyon.']  It  was  held  at  nisi  prius, 
m  Morgan  v.  Cre^swell  []k\  that  the  plaintiff)  the  drawer 
^  a  IhD,  was  bound  to  begin  by  supporting  his  affir- 
mative replication  that  there  was  good  consideration 
Vtreen  him  and  the  defendant,  the  acceptor ;  but  the 
court  of  King's  Bench  set  aside  the  nonsuit  (c).  Again, 
c^  successive  indorsement  imports  the  same  value 
l^Hween  that  indorser  and  indorsee,  till  disproved ;  and 
^Ms  whether  as  between  the  acceptor  and  drawer,  or 
^  drawer  and  first  indorser,  there  was  consideration 
^  not.    The  new  rules  were  never  intended  to  alter 
^ntnation  of  parties  to  bills.     [Lord  Ahinger  C.  B. 
-A  plea  of  want  of  consideration  obliges  a  defendant  to 
pvoYe  that  want  of  consideration  before  the  plaintiff  ia 
^^'Jled  on  to  prove  any  thing  (rf).     Acceptance  imports 
^oe  in  the  first  instance,  according  to  the  law-mer* 
^luoit;  but  I  question  whether  indorsement  does ;  for, 
^fter  a  long  experience,  I  have  no  doubt  that  nine 
nimdred  out  of  one  thousand  bills  which  come  into  the 
"^•ida  of  bankers  are  indorsed  b^  parties  without  re- 
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(•)  S  Eip.  C.  N.  P.  538.  (6)  1  Moo.  &  Rob.  380,  n. 

if)  And  lee  Bmtley  v.  Catterali,  Mood.  &  Rob.  379»  cor.  Alderion  B. ; 
^^*iv.  Bbrrgft,  id.  381,  n.,  cor.  Lord  Dewnan, 

W  Ucey  ▼.  ForreUer,  6  Tyr.  667,  Eaiter  1836  j  Percioal  v.  Framptom, 
"^  579,  ume  term. 
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^^^l"^  tb^taMbUn«  'Wbiw  atiei    it  •  to  n<it  'to  l]le  i^rcfstlfriia  'fliki 

SfiW'     ^  q|diMter\i  biisb^s-  is  id  lend  Inoriey  to  l^lii  iltbtori^r 

CtiiHifJ  '   ItPftwMtth^refbre' be  takes  th&t  a  banket  bold^  a  lifll 

v^hmpM  ih'taEs  irgent  tcf  his  custMier.    Were  a  biifikiei 

sMd'  M  'i-  bill  BO'  indorsed  to  liim  irl  bidnk,  Wbtird'iiU 

noti<te>i0iiUfltlttd  to  •sihcm'  thixt  he  hkd  a  balatn^'Of  «^t 

pMntfS^^  oVertopF^g  il<?]    It  is  granted  that;  a^^faE- 

t^40a^4raw(Brr'iind 'acceptor,  a  bill  ii  hot  ^didhbcfiiil 

caniifiemtion;  atid  the  same  prihcrple  of  laW 'appfi^ 

batifateti  indc^ser  and  indorsee.    [Lord  itdiTt^^'CrB! 

If'tiie  indoredr  protes  consideration  for  th^  abce|jtkifte{ 

he  may  recover  without  proving  cor)lsiderrtk>h  tb  UtA* 

aelffi  Jfbtf  the  pbyee  may  make  any  one  hh  'agi^'^A 

remive  the  proceeds-' of  the  bill. '    live  [ireku^plffiiS 

is/iilhttd  (fee  acceptoi^  i»  iddebted  b  lite  dri^^Wtt 

thte'ltWHAerchant  makes  that'  debt  aftsighttbleVy^^ 

dotMttiMt;'  tod  the  same^  pr^fe^jitibn.'thal  tftb'"^ 

siderttkM  eidsts  alwayir,  extends  to  ^h^  iMt)fi|c!^iiilb 

parties.    Is  not  the  presumption  of  coiisldelrMtM  ^ 

butted  by  the  admission  on  the  replication,  that  it  wa 

adeepl^  by  the  defendant  and  indorsed  by  TFctflla 

wMiout  consideration  ?]  Whether  consideration  ii'iihria 

ing-'betwe^n  the  original  or  other  parties  to  li'bSlj* 

in<ter0etilent  itnports  that  value  was  given  for  it'b^fl 

indiilvlieei  to'iihe  ihdorscr.    Till  that  pre^um]^tiMi  ' 

rebutted;  the  bolder  need  not  traverse  th^  ^aht^ 

consMevHtton given^by  any ptevidusparries.^IiliFMtei 

V.  Pbetiii  (^)y  the  jadge^s'  regretted  that  deeMittlbditki 

pl4»e^tMkl'ever  beeb  recognized  by  fhc^'eotirfti  ^'Htltk 

V.  f%Momt6),<whiolVwill  be<cited  for  th^  d^teridHi^l 

no4  «he  4€toisiM  of  the^  wtiole  kottit,  ibr  'ParJkh  Jt.^^ 

ferklf  ttntl  JMitesow  Jv  liis  sliio^  fti  Wktit^l^*ii  ^ 

(a)  5  Taunt.  192 ;  1  Muth,  14.  6'.  C. ;  Lax^m  v.  Pttd^t  C«M^  18C 
Ktrriion  v.  Cook,  3  GuQp.  363 ;  lee  tforriflw  VC  CimnmMi%  B^  AdoLS 

(6)  2B.(c-Adol.29I. 


**'?*•  4?^.  flD^JIvlpr^tion,  ho  g^w  ,foffi  it,  be^Uie  j^Mter I    ^HHh  i 
^^l!bw«ff  ,9lF  cop9(i^ieKiftjpj^:ib^ti»Qep  4li«:  pwykw^v^ 

'M^i Affle  .jn^iy)(.  b^^ari:  9QCpimQQ4#tipti  bill  b<lt*i- 
!!^|l^4)r|  a^^i  creditpr.,;  :Now  a^  .th^re.jWM/iann 
^^f^ifi^P.  fffS^-i  l8f,A^Jj^m  Carter  jto  Ovt  pWnvi 
^M/lHlffPi^i  i»«;e«wrj  toi  flhow  tJbat  (^r^^.judfMediit 
tliftJglljj^8^PBre,Jhst./^l^t^  Be»idea:tb^t,4liQ  mlass^ii 
^^njnimtB  x#9r  thf,:p)^tiff,  ftUo^ed  itb^  wdfc««fei< 

tcbcin^l^ts4tph*^'  ^      'Ji^^«f 

i%fM:and  Huvffrejf  coptrsl..    Xbo  replipatjw  ftdN^)i, 

^^  j^  stated ,  in.  tbe  p}ea>  except  tbat  Qjcr^^n^vr 

^^^eration  for  ipdoraing  to  tbe  plaintiffi    Tbev^<lh6a( 

4eiiai4fl|n(;  accepted  and  Walker  indovBed  witbont MVhu. 

^'dffiiioDu  ,  Tbat  bringa..t}ie  case  within  tbe ppusiwiii I 

^fjLoi^  ^enterden  and  ZiUlsdak  J.  in  Heath.v*  Swuvmk-^i 

^d^t^a all  cos^B  where,  firom  defect  of  .conaM^rattj-. 

%  (^  xirigiwl  payees  cannot  recover  on  the  biU>  tta^ .  / 

ttihu[9?¥9  to  malntfun.  an  action  .agaio«ti  tbe  aoce|>tor^,:, 

■9t|in>ve  conaideration  given  by  himself  or  a  prier 

iidonee,  though  he  may  have  had  no  notice  that  ancktu 

jtm^  will  be  called  ibr  (&)»    It  iff  true  that  PorAef  J.  ) 

(«)  1  KMd.  &  Bub.  367 ;  &C.aot5.P.  1  A<L&£1U640. 
(Q  PMiirmi  ▼,  SUfduft  4  Xaval.  U4»  had  been  cUeiL 


SrupfiON 
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defeace  there -set  up  wasi  that  the  bill  was  an  accom-       1885. 

■odation  Ulli  and  the  report  states  that  the  plaintiff 

gifevilue  for  it  without  knowing  it  to  be  ao.    How 

codU  the  question  in  that  case  have  been  raised^  unless      Clajixe. 

Ae  practice  had  been  for  the  plaintiff  to  prove  con- 

flientnn?     The  focta  would  never  otherwise  have 

•ppeared  before  the  court  at  all.    That  case,  therefore^ 

Aowsthe  praotice  to  have  been  as  I  have  stated  it, 

tiMt  the  uidorsee  is  bound  to  prove  consideration  in 

Ae  case  of  an  accommodation  bill,  in  order  to  remove 

^  suspicion  that  he  was  an  agent  of  the  drawer ;  and 

^  the  history  of  the  cases  is  sifted,  it  will  probably 

VpfBT  that  the  same  proof  of  consideration  has  uni- 

^Haly  been  given  by  the  plaintiff  as  in  Fentum  v. 

*^Oico€k\  which  would  not  otherwise  have  been  necessary. 

^  distinction  is  attempted  to  be  made  between  the 

^^^  of  an  accommodation  bill  and  that  of  a  bill  oh- 

^•ined  by  fraud;  and  it  is  admitted,  that  in  the  latter 

^^^<e  the  plaintiff  must  prove  consideration.      That 

^^((imieiit  18  rested  upon  the  principle,  that  as  contri 

^"^Cnrnem  omnia  prtesumnntur,  because  the  first  holder 

*^^^^y  have  stolen  the  bill,  we  ought  to  infer  that  every 

^^bfl^uent  party  to  it  has  also  been  guilty  of  fraud,  and 

^^   boimd  to  purge  himself  of  the  reflection  arising  from 

^^e  first  owner  having  feloniously  possessed  himself 

^^f  it.    Sir  JP.  Pollock  says,  this  is  an  exception  to  the 

6^neral  rule.      But  suppose  that  to  be  true,  is  it  so 

<^leAr  that  accommodation  bills  have  nothing  of  fraud 

^n  Aehr  issue?     I  remember  Lord  Kenyan  used  to 

^\inR  the  juries  at  Gtdldhall  by  the  vigour  with  which 

he  used  to  denounce  the  toleration  of  these  bills  at  all. 

Al  dl  events,  considering  what  they  import,  they  do 

^  deserve  eticouragement.  A  bill  of  exchange  purports 

on  the  face  of  it  to  be  a  transaction  between  the  parties 

^  ▼aloe^  and  imports  prim&  facie  evidence  of  a  debt 

0'  an  acceptance  by  way  of  security  for  goods  deli- 


ai(liflM(^ahd]ng'«lMlft"th^'b:«lt^^il»  fidViiiPtitf  (^Iffi 

lfid^^iftteii«/^^e'1«!tt<^?oJ  THlfr'ihieiWiKAfiia'ydfhillP'^M 

fltt'4lii««i(tV>«#IM  t6%  «]^bi$«W'at^ithMIi)<ne;^tltae:«»-«UwU 
i(idrili«liKf<iflilHtoMM,<#Mtjli'^AybaK»(M%i>;f  (HttetiaHN 

,V)OkI  1o   'JJUir:    iulj    u(  >       .'Uv-Mflili  fjfU.    laVnU    (I'J'jV/JjC 


^^"Cwecn  TTattcr  and  himself.    On  this  state  of  facts, 


^I^*1CW  m^iJ^tii«hiS^fft,t#is  ^ojffl^f  l^tj§l}]8R^niil^     '^-^^' 

(^».«fO  ily  #fflm(hnig[}ia,Ag^fO«)BH)ll4^^^ 

>^^t^eiW4fXvj9^t}^^  c«se,.4Q«i»,9P(,peffgssAiH)y 

itiPffln.t,  rJ^jf  b#yp  i.lwen .  jpefw^ing  jt^-,  i  j  Jf  «Pjiw«y 

ll^^^Mft)  Bk^ivSR  ap4'f^'i^e>.QUQ«lbn,ii«iiiWh^4mjtbff 
pV^^RotJiCtf  ft  i»fr§|#gBntipJ,Car<r<P»ji^<?^fiOiRfh>a^J^ 

4Kt)i#fc!bj»i  tlri4.,is9PQf  tt^.^elqndAPti^vM  tomi4oto 

^yM^ii^g^ti/refi  }£.tb^)^A)9ied  judge  jtl^d.p..d^«j4^l 
(tg?«^rf^^fQlie9tiair  woi44  h^A  ^r^^  l^i  hpt^.^  l^q 

i^jtf)m()jBrrAiViPpjtjk>n,.upm:i^^  sM^ltiff 

t|^  ti^  amA  t(^(»wv^  l^is.  Q0P9id€Trti<H*i  llflubffs 

l^^^ffin^DciiilbH h^.g^vjs  yaliy^  to  Cir^^.ti^thf^,  ^^e^thftf 

^^^t^f^rTO^f^ia  wwe;.  jfet.he  a^)^#  for.i,tbfl,.i¥l|<]fe 

v^lieicatfse  he^ffydiit  muil:  befVcesinn^A  th%(  b« 

^jibc^.1fI|ole_^¥«i«o  i.  b«t  that  vmld  .he-.  too,nriQ)^i)ti» 

^^:s«im»Ittvm  ]At^e>i^e,<^  theflei.f^ct^^    Tp  th«Iawp^?rt 

^^  ^IK.  jigf K  ifhff iplfwi^ff ,  iff .  dopbtle^s,  entitted .  tOr  .xetftin 

**i^  jFcpdwt }  bat  :it  ift  ;9a}d  ttftt  fff^ft^  thfl  4r*wpi;  /^ 

^^^^  .4i^  ^idaintifl^  s  woney „  Tha<  very  (etf^m^sbHliCi) 

J^^^aitrifte8,:tfaQ  imupftmn;i»tiMbu^  tOt  a90omm#4«tiM 

*^^ii  Jj»  Hd^fini9.thfit(}^^^.w)M>;gay€^iinatlmgi^ 


Mb 
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AmljOn  thia  record^  I  tUnk  the  fufe  iriusft  life  aftaokite 
to  reduce  the  dutnageci  to  the  Munof  Ml«  Ib.fi). 


Parks  B.  was  at  chambers. 


>ii< 
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I  .  !    ■  ■         I    ' 

Holland  6. — ^I  ani  of  the  same  opinion.  l!Vit^ut 
entering  into  the  general  question,  which  dp^  not  anae 
in  this  case,  i\ie  plaintiff  is  entitled  to  a  yerdibt  fi>r 
201,  I8s.f  to  which  extent  he  clearly  proved  consi- 
deratbn.  Upon  the  general  question,  I  riiould  incline 
to  the  opinion  of  the  majority  of  the  court  in  Heath  v. 
Sansom.  The  ruling  of  Lord  Tenterden  in  Thomas  v. 
Newton  (b)  goes  to  the  same  extent,  and  the  doctrine 
there  laid  down  is  that  on  which,  so  far  as  my  ex- 
pMence  goes,  the  courts  have  always  proceeded  in 
practice. 

GrURNBY  B. — Undoubtedly  the  practice  has  been  for 
many  years  as  stated  by  the  lord  chief  barony  that 
after  evidence  given  to  disprove  the  consideration  given 
for  a  bill  or  note,  the  holder  has  been  held  bound  to 
prove  it.  It  is  but  lately  that  the  distinction  has  been 
taken  between  accommodation  bills  and  bills  obtained 
by  fraud  or  felony,  in  which  latter  case  the  moil 
remote  holder  is  held  bound  to  purge  himself  of  the 
suspicion  attached  to  the  mode  in  which  it  was  ori« 
ginally  obtained.  As  an  accommodation  bill  ia  sent 
into  the  world  for  the  purpose  of  raising  money  on 
it,  the  reasonable  presumption  arising  irom  its  being 
found  in  the  hands  of  an  indorsee  is,  that  moaey 
has  in  fact  been  raised  on  it.     The  question  will,  I  hopcj 

(•)  On  this  case  being  cited  in  Itaac  v.  Farrar,  1  Tjrr.  k  Qu  28^  LM 
Akingar  atid,  thtt  heMver  meat  in  Simpw^  v.  CUnkt  Id  Mf  iSitlkrlnaA 
fact  of  ft  bill  hif  ing  been  given  for  acconmiodation  ikfmr  M  bunllB  of 
proof  of  considexaUon  on  the  holder,  but  that  he  was  of  opinion  thit  tht 
other  paity  must  go  further  and  prove  fraud  before  such  onw  coqU  be 
oatbeholdtf. 

(»)  S  dar,  fc  Fiyne,  SOO. 


Claake. 
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be  hl-Mgbt  befor(«  all  tfa«  jiMlges,  tbdt  noddubt  1S86- 
^y  fat  tljK)it  it,  beitig,  As  it  m,  hot  only  very  int-  smwiw 
■^tant,  but  also  of  every  days'  occurrence.    Here  how-      ^   v. 

the  question  does  not  ari^d :  the  plaintiff  chotfe  to 
£pii  and  to  prore  consideration :  he  has  proved  con- 
lention  to  th6  amount  of  20/.  l8«.  to  Carter ^  and  it 
imppssilyle  on  these  pleadings  to  ifnport  into  the  case 
e  Gonsxaeradon  given  to  Walker. 

Rule  absolute  to  reduce  the  damages  (a). 

(a)  gee  Milk  ? .  Barker,  1  Tyr.  &  Gr.  2S7,  n. 


^-.AUHORE  and  BooKEE  against  The  Glamorgan- 
shire Canal  Company. 


^  ^S£  for  diverting  water.     Plea,  general  issue.    At  il.,  while  sole- 
die  trial  before  Alderaon  B.  at  the  last  summer  <^^|^q  iron 
ft  •  verdict  was  found  for  the  plaintiffs.     In  works,  sued 

certain  parties 
for  diverting 
i^^  ^^i^  from  them,  and  obtained  a  rerdict  and  judgment.  He  subsequently  took 
^^T^^fNUtnership  B,,  who  had  been  examined  as  a  witness  at  the  trial.  A.  and  B, 
ti^^^*^inii  sued  the  same  defendants  for  a  similar  injury  committed  by  them  since 
^^^^ termer  trial.  Held,  that  the  verdict  and  judgment  in  the  former  cause  were 
^^^^^^Issible  iiA  evidledce  against  them,  for  B.  was  disinterested  when  he  gave  his 
**HiQonf,  and  the  prim&fiicie  evidence  abundantly  showed  the  privity  of  estate  be- 
^exi  the  present  plaintiffs  and  A. 

^y  a  eiiuA  act,  80  Oeo.  3.  c.  89.  s.  7.,  the  owners  of  certain  works  called  the 

^^^^rch  works,  were  entitled  to  all  tlie  surplus  water,  or  such  as  should  not  he  ne- 

^    t#y  Jor  ihetueqfthe  canal.     By  a  subsequent  act,  36  Geo,  3.  c.  69.,  the  canal 

paiiy  were  reqeired  to  finish  the  canal  and  all  the  works  and  eitension  of  the 

e  within  two  years,  and  were  prohibited  from  making  alterations  in  it  after  that 

#«      After  that  time,  however,  they  erected  an  engine  for  the  purpose  of  forcing 

t.!^  ^^«ter  from  a  river  into  the  ctntl  above  tlie  Pentyrck  works,  by  which  increase  in 
^^"^^uantity  of  water,  the  canal  became  deep  enougli  to  pass  down  a  greater  number 
»lA  ^^^>vts  tbtti  it  eonld  have  done  before.  Held,  that  the  diminution  of  the  supply  of 
ti^JTMvs  wBief  to  the  Penlyrch  works,  in  consequence  of  the  increased  trade,  was  ac- 

^^^lle  by  them,  and  that  they  might  recover  consequential  damages. 
t^  ^^  "was  also  enacted,  that  for  the  purpose  of  better  securing  the  surplus  water  for 
^^V^  li^efit  of  the  Penlyrch  works,  the  lock  which  should  be  made  below  and  nearest 
f^  '^^k^fls,  sboaM  always  be  kept  iti  good  and  sufHeient  repair  bjr  the  canal  company, 
2^**  tl^  purpose  of  preventing  leakage  or  the  waste  of  water,  &c.  The  canal  com- 
^^^^^  made  a  notch  or  drawgate,  by  which  they  supplied  the  lower  part  of  the  canal 
Iti^***^  "water  at  a  point  below  the  lock,  directed  by  the  act  to  be  kept  water-tight.  Held, 
^^^^  thev  had  no  right  to  convey  water,  not  necessarily  used  at  that  lock,  in  passing 
^^^T^^^ls  through  it  down  the  canals  to  any  lower  pond  of  it,  though  wanted  there  for 
^  t^^rposes  of  the  navigation ;  and  that  the  notch  was  a  work  not  authorized  by  the  act. 


18S5.  Michaelmas  term  Mmde,  for  the  defendant,  obtuned  a 
^^***-'  nUe'^^mBi'fc/'a  new  ^ja)'"  Cause'  waa'adpwn  in  I^t  term,' 
aad.itetfhcH  »,•>«  t"?  cise  wks  argued  at  greanengfii  durjng  seitrtT 

,,H,w.  ,.,„  Ai^  ikKi'-tnif # pSeliv; A*d J'^Mr 

o™""'"-cSiiS^?)/'eA?tt.'(,'i 


cbfigiaer;     Tlieir 

-no  fl)'jI<IfIlU3    9[l 

tner  J4Mft-soa  at  ine  last  sifmnier  assizes  for  the  CO 

Gloiicrstcv',  ailt!  a  general  verdict  fouija  For  tliepmi 
tiff.  A  iiiotiiiii  lias  ijcc'n  m^ilc  Tor  a  nf^W  triaL  and  tlie  ' 
ca'sc  Ailly  aig.K,l  iK-rore  my  l.rotlJcr^^''B^fi<Y4'I.!i;^^i.T 
so;/,  a,>r>,.;,,  aihl  my.scir.  on  several  grovuuU,  wliicbTTiTr 
be  fuliy  -t,.lc,l  aiul  coriM.lvrud:  bul  h  will  liij  proper" 
first    to' state'  tlie    circiinistaiK'o^    iiiKlcr    whicU   tbeaei 

questions  arise.  ,      ,    , 

Jul  ,ric3iiJ  oJ  :u"iui"iil'>'iiiiw     ■■     .  -         ,      r-.i^  3'i'  brii: 
The  act  of  parnamenc  for  nuikuig  tlic  Glamorgan- 

its  course  wn's  rrom  Jftei-ini/r  Tiavil  to  a'lilacc  ca!lea„ 
the  £anA  near  Cardiff;  the  principal  supply  of  water 

that  before  that  time,  mills  and  iron  wprk^  bt^d  >een 

w4^iV,9l,|ttwtriv«r,3«d.w«KeiM^y  depeodcBfa  ilpeaJ^ 
fhen.^   If  (heprofwied  tompwiy  eouU  hot'toflBBhiet'' 
thtJfti'C^nW;  yhhbtit'''at!priWrig' thcSte'™' J^^ 
wdr|£o![''£^«(wa,^r'r^uira^^  li^PWi^aftPw 

nec<R9fW^y  i^iWx.upthcic  intflrMta>  ,  If^Aetww'wMiu 
exiit-at  thoMOM  timei,  that  ts,  if  there-iUB  i^ater'MfS'-'' 
cient  foi-  'bothi'  thnfft  ■■trould  becottiti  titbesaftW'flirt"' 
meatis  sliould  t>,e'i^ea  iiia,t  th^ 'coilB|truct)^a,'.pf,,.^|^,,, 

jj>j  \\}  .<'.v:tiypn'i  'li>  ^iir'fiii'i'i  Mi.<-   vil  v..'  .ii.:iitj^>-'  <iiii:    liiipi  inihil'tM 

fluMI'l»ifel«k  M  IMrM  etmttti  oT  (hit  MlAl  IWetfW^^'''''-'  ""■  '■ 


*^T5^1'li;ouI,I  not  aq-.rivc  llie;milk  ami  Iron  vovljs^'fff^     0*3*W 

'T.j''.  portion  of  lilt?  vatcr,  tu    uliiuli  lliey  iverc    i)v  law     Vi*W»S'W^l 

•jJi.'M'J-       '■'i*^    '^"'i';  '■'■'^^   "'^.    course    pqrsucti^    and     andAiwlher 

7**4i^e3  wcr<f   introducod    to  giVe   protoclirtii   (o  .[Iiqsc    A'  '"fC"  "' 

^J^y^^- ,in^i^csis  wlycJi  were^  c-ntrtleil   to  t^ic  jirofcrence..  snmJClMi*!. 

^T'Ke.-t'tVseition  is  fr^wed'for  the  iirotcciioiiof|,^l»^     Compact. 
*>*»lls  and  iron  works  of  the  e^rl  of  l'!^iin'iii/h     By.  that, 
section,  those  rauls  were  protectcil  in  tiie  comiilete  en- 
joyment of  all  thCjWatcr  of  the  river,  and  tiic,  compwy 
were' proluhited  from'  taking  even  the  .lockiigc,  water. 
from  one  level  of  the  c^na!  to  the  otticv ;  fur  tliat  cl^HBe 
pr'ovijc-i,  tluit  tiie  loL-kijge  water  shrill  be  dischargeA|j 
wiiejv  the  lock  id  filled  from  ahovc,  ditcct  into  ti]i|0  river 
Ifjaffe,  iiiitl  not  through  tiie  lover  giites  of  the.l^cfc.  . 
A  _  clifferent  aJid   more   limited  jjrotecliou  i.^i  Jio.wcvejij 
prortdeaibj  the  ath,  Gth,  and  7th  sections,  wliich  >ver^.j 
framed  for  the  protection  of  tiie  il/c/i/i   Grijj'ah  works 
and   the  Penfyrch  works,  by  iipproniiatiii''  to  theni.  oat 
tile  >vhole  water,  but  only  the  purpuis  watec,  f^jT-'bAt, 
*hlc1i  was  required  for  the  use  ()|the^.^al,^  ha^^e^,j 

'^i^^!^k-  1-i--".  -'^  ■■  ^i-- '  ■"■'^«  ^^-»  -'" 

■O^^a   luill  «J-IQ«  H'J'l'    bii.:   -ili.K   ,:.f'ii)    lidl   ■j-iot-.d  li.rll 
;TJP«Ci  and  the  Hid  weir  tlnadji  emied  foi  tccurlug  the  lunilai  water, 


\ 


■lock  which  thall  be  made  an  (he  said  canal  beloni  and  jieueil  lo 
^>«Bl  lep^  mud  condition  bj  the  uid  companj  of  piuprieion,  for  the 


6Bu>  letitangr  that  the  ecnnpaay  1m4  DMuditlib] 
vhieh  thay  vera  crapiiwered  bj-  fbe  aeki'MC'Wl 
thcy^d  ngiaided  that  aum  in  oUrfia^  4a/i 
catnl  and  other  works^  but  found  that  it  .«nU 
a  further  lum  to  finish  and  dompletft  liiB:«aii 
iflg  further,  that. they  vote  extaading-ftbe-idi 
&an  dw  place  called  the  Bank-ta  a  phwe;ei 
lower  Jja/er  below  the  town  of  Cart^iiwUc 
comp^d  and  made  part  of  the  wid  canal,' wMi 
pub&c  utility.  It  then  gave  power  to  maikH  lb 
sion,  and'  ta  niie  lO^OOO^  more  iar  that  piA^ 
jKescribed  the  manner  in  which  tbenwne^iW 

■fcnuld,  ud  tha  uid  coispisj  of  piopiiaun  AiU  Ml  heft 
notiM  ffiwA  ta  tken  or  any  of  Ihw  ^mti^  bj  writiq  ultf 
tlN^d  WiUian  Itvii,  oi  the  proprietor  or  fiofauUn  al'4l 
woiii,  of  nicb  lock  being  out  ef  npwi  oi  detcctin  u  afinN^,, 
neh  cua  it  diall  be  lawful  for  the  im4  WiilioM  Lacii,  or  mat 
prielor  or  proprietors  of  the  wd  iron  worki,  to  cause  loeli  ta 
palfid  w  MModed  is  act  manaar  ai  ha  or  tfaay  afaall  ttWiU 
rMdariqgtha  laaM  eSeetual  Im  ftMtuiaf  wy  IwHga  t0  *<W 
and  tba  aipaaMi  IhaneT  (to  be  Mtlled  by  tha  aakl  rqwwiwimt 
Bi^  diiagreameat  touching  the  mum)  ihall  be  reinbttiaeil  (^ 
Nud  ICillidM  Ltwfi,  ot  lueb  olbar  proprietor  or  popiieton  of  li 
wwhi,  (9  die  nM  coaapuij  sT  praprieKm ;  and  the  Mid  tiai^ 
piietnmBn  htel?  alHaMpiweMd.19  ibwMitMe;  U^Ugtrii 
nifWt  to  v*k«  nch  merioita  ud  nwh  ud  ee  Kai^  fciiw^aij 
ud  alM  to  erect  ud  *M  «p  inch  engioM,  and  other  watbiaeiiH 
the  lud  mmI  and  rewrtoira  with  water,  for  an;  other  pBtfaai 
fbr  the  laU  cue),  and  10  coDTe;  water  ftom  uyuch  reMtfoM 
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tbyori  .1  And  by  the  Svd  seotion  it  was  prorided,  that       1885. 
tlieiSiiUjMrka  and  the  ezteneion*  and  all  other  works     ^^^v^^ 
incideDt  to  the  canal  and  extensioni  should  be  eom-   and  Another 
plfl(i^fri|]|{n<  two  years  next  after  the  passing  of  the  ^' 

act.  That  act  received  the  royal  assent  on  the  26th  of  shibe  Caval 
4j«fli796;  The  a6th  of  April  1798,  therefore,  was  ^'o^'*»^- 
thfe  Svk  of  the  oompfetion,  both  of  the.  onginal  oanal 
and- the  cattemion.  After  the  expiration  of  these  two 
}Miiito  wi4  UI.S809,  the  company,  at  a  ^K>t  h^faer 
Aaallie  \Pmijfrch  works,  erected  an  enguie  called  the 
AM|frm  engine  which  by  increaaii^  the  supply  of 
ntecatthe  upper  parte  of  the  canal,  by  pumping  an 
'iWrisnii  quantity  finom  the  river  Taaffef  enabled  the 
oaniaqy  te  pass  down  a  greater  number  of  bargee 
daa  Qould  have  been  passed  dpwn  by  the  supply  of 
vitBr  from  the  Taaffet  according  to  the  original  con* 
■taictini  jof  the  canaL  This  would  necessarily  occar 
Hm  sa  iflcreaaed  expenditure  of  water  in  the  locks 
I^dow^  ax^  would  prevent  the  same  quantity  of  water 
going  over  the  weir,  erected  in  pursuance  of  the 
^fiMk  sectwn,  called  the  Parliamentary  weir,  for  the 
we  of  the  Pentyrch  works,  as  had  gone  over  previously. 
Bnt  dii^  it  is  said,  was  not  complained  of,  until  another 
operation  was  performed,  viz.  the  deepening  of  the  sea 
I^y  by  which  not  only  the  traffic  of  the  canal  was 
^tended,  but  even  a  new  species  of  traffic  (the  carri- 
age of  coals)  introduced.  This  occasioned  a  still 
^E^r  demand  of  water  from  above,  and  further  dimi- 
oilhed  the  supply  of  water  passing  over  the  Parliamen- 
t^Jy  weir  to  the  Pentyrch  works.  In  1827,  the 
phintiff  brought  an  action  against  the  company  for 
the  injury  which  he  conceived  he  had  sustained,  from 
the  abitraction  of  water,  both  from  the  Melin  Griffith 
aad  Pentyrch  works.  By  the  erection  of  the  Ponty- 
rein  steam  engine,  the  deepening  of  the  canal,  the 
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1885.       nial^ing  the  sea  lock,  and  the  diversion  of  the  water 

K^^\^^U    by  what  was  called  the  Fraudulent  weir,  he  obtained 

wd  Ano^^r  *  verdict  with  entire  damages  on  the  whole  declaration. 

V*  Tlie  company  sued  out  a  writ  of  eiTor  into  the  Exche- 

sbiksCamal  ^^^^  Chamber,  and  the  judgment  foe  the  plaintiff  was 

CoMPAKir.     affirmed.     The  company  sued  out  a  writ  of  error  into 

the  House  of  Lords,  and  there  too  the  judgment  waa 

affirmed  in  1832. 

This  judgment  was  given  in  evidence  at  the.trial  of  thi» 
cause.  Notwithstanding  thb  j ud^ent  in  the  tjoiuc  of 
Lords,  the  company  has  persisted  in  the  use  of  the 
Pontyreifi  engine  and  the  sea  bck,  by  both  of  which 
they  have  abstracted  water  from  the  plaintiff's  works  \ 
and  although  they  have  apparently  removed  the  ii^ury 
arising  from  the  weir  called  the  Fraudulent  weir,  by 
placing,  at  the  dry  season  of  the  year,  boards  therein, 
which,  as  well  as  the  locks,  they  have  made  and  cave- 
fully  kept  water-tight,  yet  they  have  substituted  for 
the  Fraudulent  weir,  by  which  water  formerly  wa« 
supplied  to  the  lower  parts  of  the  canal,  a  notch  placed 
near  the  lock  next  below  the  weir  called  the  Parlia* 
mentary  weir. 

This  notch  consists  of  a  drawgate  suspended  above 
a  fixed  sill,  and  is  managed  so  that  by  being  kept  con- 
stantly open  at  a  given  depth,  the  aperture  bein, 
capable  of  regulation  as  to  size,  a  given  and  Innitedb 
quantity  of  water  is  kept  continually  flav^ing  down  t<^j 
the  lower  levels  of  the  canals,  so  as  to  supply  the  de-^Ei 
ficiencies  arising  from  the  original  construction  of  tb^^ 
canal  and  the  increased  trafiio  therein.  It  is  appavenllM 
therefore,  that  this  is  only  the  old  Fraudulent  weir,  i 
a  limited  and  regulated  state. 

The  learned  judge  was  of  opinion,  on  the  trii^f 
this  notch  was  not  authorised  by  the  7tli  section.    H» 
was  also  of  opinion  that  the  plaintiffs  were  entitkd  1^ 


IN  xJfiftWii  'tijUc^t^mLij^Aiithv. 


^«5^iitfWfc6^«jVahdth6iiify rotitiii  tot *wvnsf/ii^  „.  *  ,, , 


I?L'AlrtiliHllllt^ 

^^^awwea  trade  was  ocfcaftioriea  T)y  tW  Urttfufhbfiaf^J 

^ived;  aecondly,  that  the  learned  judg^ Ai^idfi^!^ 

iitt* VriftiHJii ' "fUe  a^^  bBJfertibn  Wk'i; '  that  Wfe' 
*^Md  jUdginy i  in  Ae  1»nii^ 

'il6h6''wi8'{)hiint!ff;'  ^^  f^bef^d  ltt^'«ili 

Ift  ^raV'i^niiBild^tfaik  it  wak  tniidn^!s^!bt^3'»n'b^ifi^ 
t>iK«»Hki«^  ^^ffibi^nt^dthde  that  tte  presentt^fdu 
tifliF^^prltylii  iMate  to  the  piaitltiflnin  tVat  a<*tiMf 

^^kMe^  iMthiii  heUn'^itiaaAkd^  a  ^tne^ik  tn-  tiMil:  U^; 

sv^'fefl  d^-oitf^ion  thKt  tliis  olijlkfioii  i^  tkifbiihded: 
^%ere  it  no  doubt  that  a  verdict  for  an  cNRter  ^()f -fttv 
®^ta«B^  ttpiMI « iquestiorn  ^pelatkig  to  the  righW  avi  d  ^e* 
*>«^iit9'Molig{iig  ib  that  estoto,  «i  etidettcie  i«r  attdtUsr 
^Udttdng  WdtiT  bittf;  aittd  hi  Ihis  case  thev^  was  imniIF 
^«i- itrt  !S/M»9i9or0  wai  in' posdesri^A  of  tfae-yM#Ea 
^heir'Ae  ibrtneV  eaose  df  acttoniaecrn^d,  and  tkat  Jif" 
^^d  B^bk'irete  so  at  the  time  of  the  prasei^toaiute  nl? 
^«tidiftv^Md  thi»  is,  without  doubt;  abundant  prkA 
'^^lUtf^vllence  that  the  t>Feitont  plamtiifs  werd -priiyt  ki 
tb Hieforaei^ plaintiff.  ■:  vvij 

Does   it  then  make  any  diflerence  that  ^omiibf 
'  plalMifl^-  WBB  himielf  ^a  witnea^'in  the  '  &tXer 
*^  whek  he  i^  dis&iter^ncedt*  Wcnare-Aof  ^libn 
^t  itdMs  not  -l^hiL^iiae'li^hig  brovgkl  Wthih  tb« 
B^eral  rule,  that  a  verdict  on  the   matter  at  issue 

VOL.  V.  s  s 


J^l       ht^'MAhMe  (btetfid  tgaitat  J^aHiM  «iid-j^^4fri»  n 

[^^^7?!   ^ceptiem  cai^  be  die  wed  in  the  partiisukv  betioiH  o 


I-' 


Arfbtl^f  ^  ^|Mn(i  that'  a  dhsumatance  occurs  in  it  wMi 

t'      .,  fdUna  "one  i!»f  the  r^sBottfrWhy  veidiofff  betii^^ 

liKAf.  ferent  x^rties  are  held  to  be  inadnMaaMd,  atiy>Mttr 

'"^-     lAwUVth  hbMilnlde  oFbll  such  cirdumstaiidM  hi  a'^^f 

iit\ilAt  ^ase  ^uld  be'  allevred  to  fbtm  a&eMc^plm^ 

the  geheifal'^itile»  that  rerdietB  bet#eeti  otties  pflrtil 

duiinot  be'lrecdvedV'it  ia  tniidh  wfaf^  4lhd'«i0fii^tl 

refhieiht  for  fhe  iadttiiliiatnltion  of  jmHob  >  to' -dridtf  m 

liiiidi  as  )pe^Ie  bjr  gtoeitel  rulee.    Vbtik  th«M>«a| 

aiirtiority  to  M '  fbond  irhieh^  when  'ptapeiAf  nnUm 

st6od;i8  in  favbUr 'of  lui^h  afey'ezeepftibli«i'''Vke9«« 

did» '  of  tery'  'learned  judges^  at  msi  priwi  inioaM* A 

which/ trheri  they  ^  pMj^erly  rejeeting  yeeofediwhiDl 

w^  iiladiiiisfllible  on  the  principle  of  ret  intiBr  aliotMla 

the^  aatfgii'  One  reason  which  esiats  m  the  partiridai 

casCi  instead  of  relying  on  the  general  rule.    Tbaae^m 

the  dicta  of'Lord  EUmbanmgh  in  SmitA  y.  Bmmmemfjiy 

and  Lord  C.  J.  Mansfield  in  Hathaway  t.  Bmmmijfl\ 

there  are  also  to  be  found  cases  in  which  die  «oiiiiii 

exercising  their  equitable  jurisdiction)  hart  vefiuedti 

admit  parties  to  avail  themseWes,  on  motiona,  of  confix 

tions  of  peijury  obtained  by  their  own  evidence^  >aai4 

that  on  account  of  the  inconvenience  whidi  it  woida 

o<^asi6n'if  a  pm^ide  of  this  kind  were  allowed;  saUf 

are  the  cases  of  Burden  v.  Brawmng{e)f  BmrtlMm 

Picker8ffHl{d),  contrary  to  what  is  said  in  M§a  m 

Eden  (e) ;  yet  it  is  to  be  observedi  that  in  these  eaNlS 

it  is  admitted  that  the  conviction  must  have  thft  kga 

effect  of  disqualification,  and  that  in  k  sok  in^whisi 

the  witoessi  upon  whose  testimony  die  «onwtkMi  fgm 

oeeded,  was  himself  a  party.  -  •    - 

On  the  other  hand,  the  established  praotioe  Ji 

courts  of  equity  affords  a  strong  analogy  ia  fiiVM|r 

(c)  1  Cuspb.  a.  (6)  lb.  161.  (c)  I  TknBk  atSL 

(d)  4  East,  677 ;  1  Eden,  61&  (e)  1  Eip.  97. 


IN  TQK  Fifth  Ywb  of  WILLIAM  IV.  ^| 

oC  a^witti^g  the  evidence  of  this  record,  and  mftking       1§^i 
no  exception  io  the  particular  caae.    The  mode  pf   ^P>r^ 
pmC  in  those  courts  is  by  depositions,  which  ox^  an^^AnoQ^ 
afaintWe  when  taken  in  the  same  cause.     No  ex^  ^      ^' 

,  Glampr^oak- 

oqHMii'  is  allowed  in  a  particular  case  in  which  a  shire  Ciif^^' 

peripii  becomes  a  party  who  had  been  a  witnessj.    ^^^^f^T«. 

aniiQcb.  a  party  may  avail  himself  of  hi^  own  depo-. 

atiM(#)i  .(jWff  w»  Tru^y  (Jb)  \  and  thb  authority  is  <^o 

vaj  aficicted  by  the  decision  in  Tilley'^  c^se  (c),  fi^r 

ttiMina  a  ease  at  law^  in  which  depositions  on  a  bill  tp 

pvp^pate  testimony  made  by  a  person  who  becapi^  9^ 

pMy  were  r^ected ;  but  it  was  a  sufficient  ground  iox 

tiM  Kjjeetion,  that  no  deposition  by  any  one  would  be 

afaiHibk^  while  the  party  was  alive.    We  are  therfr« 

fin  ill  dearly  of  opiniooi  that  the  verdict  was  ad- 

nwUe  evidence  in  the  present  case,  although  Mr^ 

Anifr,  who  is  a  party  to  this  action,  was  examined  on 

the  ibimef  trial. 

The  second  head  of  objection  is,  that  the  learned 
jsdge  misdirected  the  jury,  and  that  in  three  respects. 
Eint,  in  the  construction  of  sect.  7.  of  30  Geo*  3. 
C.88;  secondly,  as  to  the  right  of  the  plaintiffs  to  re- 
cmr  consequential  damages  for  widening  and  deepen- 
iigthe  canal}  thirdly,  their  right  to  similar  damages 
fiv  erscting  the  Ptmiyrein  engine. 

h  will  be  more  convenient,  and  will  facilitate  the 
oonideration  of  the  first  question,  if  we  now  dispose  of 
^  twa  latter  objectbns,  upon  which  the  court  feel  no 
dificnllyp  and  entirely  concur  in  opinion. 

Fniy  then,  as  to  the  right  of  the  plaintiffs  to  conse* 
^ntial  damages  for  the  alteration  of  the  canal  and 
^  election  of  new  works.  It  is  now  too  late  to 
ductus  the  right  of  the  company  to  enlarge  or 
deepea  the  canal  after  it  was  made,  still  more  after 

{•)  9  Middock'i  PtactiM  of  ths  Court  of  Chancery,  426. 

W  i  Ftat  W.  28a.  (0  1  Salk.  286  ^  S.  C.  2  U.  Ray.  1008. 

S  s2 


\Jyt^     the  extended  period  allowed  by  30  G.  3.  ha 
and  Another    ^ftP,f {^f^o??!.^^^^^^  ^J^  W^'^^l  .^?.Cf?lO?fa,  lij 

oiliiSl!;;.^^  tW^k"^^^  T.'^^.^^^^l^fiTftte  Wn(cm3,t^i^^ 

liament  had  ex^pircd  ;^.piYl  tlxat  jtl^^y .^  }i(^ 
'Ril//iP^r?r^^^^^^       they  .after^arfl;^  .^^,ji 


%ftfefBK^nt^!l^  .fP'  f^H"^«  *^?yt  :  :?rhp 
iMa  jlirx)ua/ifimf  in  1  Jl/j^&ie  &  JSteeTtei..!^ 

respect  in  no  d^riee  at  variance  w|tb,i* 

other  noiblc  and  learned  lords:  on  the 

lordshiD  intimates  his  concurrence.with.tr 

from  entarmng  their  canal,  prevents  theza 
a  new  steam-cn^inc  in  a  different  situf 
that  existed  before,  if  the  rights  of  the  r 
thereby  iniurcd :  and  this  was  in  effect 
case  in  the  House  of  Lords^  for  it  fon 
of  one  of  ih^  counts  (the  10th)  in  th 
that  case  (a).    The  decision  of  the  a 
Bench  in   The  King  v.  GUimorgansh 
pcLiiyW  is  no  authority  to  the  contrt^T 
question  between  the  freighter  and  t 


,^^  authority  was  fully  considered  in  the  House  of 


1835. 


a'«Hfodt^ii'-Af-il^h -Wa^  Ky*  Vfi'^'inc^eWea'irat^c'o^i^^ 


^mm;  ttSB-'Um^oiyiti^  itaiis'B^d'Ib'^'tlie  was  cleafly- 

""mmiiMiiiAmi  ikmi  6'n  iiii^'kii'ari^ks  SAsycf' 


%e%rp 
er  was 


^r^«i^'^Ni>H&t(»-ttl'%b't>'I<iii^t^^^^^ 

cs^n^byir'ei^'ilabte  to' i^n  i^tioh;'ahd''ih^''((JfBcuftK 
^«'^p^^t)ial'avera^t'fcould^aile'beeh-r^Wndon^^^^^ 
«Hill  (/Ptb'e'i^bo^ii tssti^  1)^'f6re  L6iA  »i"/<^<C'rei^n^'' 

I**^llci|^re."  We'doh6t{il!ace  kiiy  reliance,  wiinrererehcaa, 
*<i'flji«"<ibe«tiori,bn'tlife  Jdakm^iit'  <if  tte'  tfoiise'ot 
^^^•^mm  W^'Wit  of  ^«rti^r;t)^d^u^;-as 'it  pAcee^s  on^ 

^fUim^  Ibein-'H-  allTordy  W  sktisfa^toVy  autW^y  V 
^'^mtfdt'ihii  plafattiiir';  ^or'tlie  record  <loes'  not'stai^^ 
^netmirtne  uainage  was  Immediate  or  conseqiienpal ; 
^*i*^tJML'>l!mh^rt^,  iti  gT^lhg'  judginenj,  aoes'  libf ' 
e^M'  idy  bpii^'ibii;-  oh' '  tbis  subjec't:'.'  ^i  'ttiere  j  ia| 
*^*HBmy  Wbtbfn^  in  tliat  case  wliich  throws  any  dpuD| 
ott*lke  cbrrecbiess  of  Lord  EliUnCi  opinion^  and  though 
^-^^BHtiigham  appears  to  have  hesitated'in  aio^uiesong 
'■>  '«i  th^'M  iio(Hing  in  hik  Wdship's  judgment 'w'&ich'' 
necesMrily  shows  that  he  held  a  contrary  bpinlbh  {  he 
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ISSS,       tefuaed  an  injunction  indeed  as  to  new  works,  except 

^^  J  ^^     those  which  would  directly  diminish  the  quantity  of 

ud  AnoAier   ^^1^^  9  hut  it  does  not  follow  that  his  lordship  wtnild 

V.  htLve  thought  that  damages  could  not  have  been  reci!^ 

finitK  Cawal  ^ered  for  such  abstraction ;  and  he  also  expressi^  sii 

Qdmpavt.     opinion,  that  the  principle  could  not  be  applied  to  tHii 

improvements  of  existing  locks  and  engines,  whereliy 

the  expense  of  the  navigation  should  be  dhnhtisbed 

and  the  tolls  reduced,  and  so  indirectly  the  trade  ib- 

creased,  which  is  quite  a  different  point  ffotai  that  sit 

present  under  our  consideration. 

Thus  stands  the  question  on  authority;  and  on  prin* 
cipleitis  difficult  to  say  that  there  is  any  distinction  lie- 
(ween  those  acts  which  occasion  direct,  and  those  which 
cause  consequential  damage.  If  the  defendants  hkre 
taken  away  a  part  of  the  surplus  water  secured  to  the 
plaintiffs  by  the  parliamentary  bargain  above-mentioAed, 
by  the  violation  of  the  bargain  on  their  part,  is  it  ihaftK 
rial  whether  it  be  done  directly  or  indirectly  ?  The  K^ 
complained  of  being  prohibited,  if  they  are  prejudicial, 
does  it  make  any  difference  that  the  prejudice  is  mclre 
or  less  remote,  provided  it  be  clearly  traced  to  the  pro- 
hibited acts?  The  difficulty  of  proof  is  no  dotibt 
creased,  but  when  the  proof  is  accomplished,  and  thi 
damage  connected  with  those  acts,  the  result  must 
the  same.  We  are  therefore  of  opinion  that  the  lei^rtiec^ 
judge  did  not  misdirect  the  jury  as  to  the  liability  of  th»^  d 
defendants  to  consequential  damage  for  the  aIteratio*^« 
in  the  canal  or  the  erection  of  the  Pontyrein  enghie. 

It  remains  to  consider  whether  there  was  any  iiiTMilli  ^ 
in  the  construction  of  the  seventh  section  which  hi 
been  before  stated*  The  learned  judge  was  of  opinii 
that  the  notch  above  described  was  a  violation  of  t1 
seventh  section,  by  which  it  is  provided,  that  the  sui 
water,  or  water  not  necessary  for  the  use  of  the  cahi 
should  be  conveyed  to  the  Pentyrch  works  by  mer 


IK  THvItoi?  YiKh%  or  WlLU^Ni  IV.  (Iff 

Qit  PariiunMitafy  weir :  m4  he  thou^t.  (bat  ^ 
^^^^Qiog  of  these  words  waS|  water  not  Decessarily  eiH 
'^^^tded  in  die  use  of  the  canal ;  •  that  isj  water  not  used    aii4  AwOmc 
^^    this  lock  in  passing  vessels  down  the  canal>    My.  ^ 

^^'ethcr  AUkrson  retains  the  opinion  which  he  ej(--  ^hiss  C*s^ 
at  the  trialj  and  niy  brothers  Bofland  apd  ^^v^*"^ 
^KTsgr  concur  with  him.  I  own  I  have  felt  coosir 
doubt  as  to  its  propriety ;  nor  can  I  now  say 
those  doubts  have  been  entirely  removed ;  but  ni 
majority  of  the  court  are  satisfied  that  the  con- 
^^^Emction  put  on  the  clause  by  the  learned  judge. ia 
cSi^»Ttect,  the  objection  made  to  it  must  be  overruled,  i 

The  qoestion  b,  what  is  the  meaning  of  the  tenua 
'  ^    waUr  mot  necessary  far  the  use  €^  the  canal?''    The 

contended  for  by  the  defendants  i»,  thet 

words  give  them  a  full  right  to  take  from  thia 

of  their  canal  any  quantity  of  water  which  may 

necessary  for  the  continuous  use  of  the  canal  at  any 

t^tlier  ppint  of  it  io  short  water  timesy  in  consequence  of 

^fac  mequal  lengths  of  the  ponds  below,  or  the  ine« 

Quality  of  die  locks ;  and  that  water  from  the  pond  in 

^luestioo  was  necessary  within  the  meaning  of.  that 

^^tttki  though  a  similar  quantity  might. by  an  expensive 

P^ooess  have  been  pumped  up  from  one  pond  below 

• 

^'^  anotheri  because  the  legislature  cannot  be  sup* 

Poaed  to  have  contemplated  that  such  an  unusual 

*Qp^  dbould  be  resorted  to.    It  was  further  arguedi 

^hat  dbe  provision  requiring  the  locks  next  below  the 

^arfiamentary  weir  to  be  water-tight,  upon  which  the 

Warned  judge  relied  at  the  trial,  affords  no  inference 

Agunst  the  right  of  the  company  to  make  an  aperture 

brthe  passing  of  the  necessary  water,  because  the  pro« 

viaon  is  explained  on  the  supposition  that  it  was  in« 

Med  to  permit  the  escape  of  water  when  it  was  not 

wanted*    On  the  other  hand,  the  argument  on  behalf 

flf  die  plaitttiffii  is,  that  if  the  defendants  have  a  right 


r  /i 


and  AnoiLer  ''cai?airi?l{f tti«*'6t'i$WW.siVya\jbriAWWtlA« W  tj 


'''rteiy?'''"l\>'"6^vkt^'  ihi8-ttlis«<I^H-  mM>elbMl»i{IP4 

^initi^l'<ipHbii}iy^klI''th(^-'mit^l' 'itot'  u^' 'At'thi^JIU^ 

;!'^St'4^''¥&(?ib'!ii'-4</£y{i<m  tdMt'^'^aMr^glil^  ttftb 
^'v'rlterf  «l^M/^th'(iiJ^  not  AHt^l^'M^ible;  t^tte  de 
'ilndmmiimixisiim.^ere  ado{^(^cl^'86«!tii«  wihMe  We: 
'*-a  '^I'^VIMdlf  ^{>rlli'^k?ng'  if  tba^  ddhtetuetien  be  a  «»ti 
"'b^er  ''le'^'^U^ffi^^iVed  on  tM»pNirt  6l^iW^«tim 
"^  i/Mrt^m  fiAti(ai(erftrUhat  this  tiiry  cMsttutetito  hi 
been  ft&cti(i&i)^'aSxipU!AhythirWiiipilAy  ffaemsehtk- 
''W  ##€4!^«Wks,  the'  eI<luM'pMtecfitt»  i»bi» 
;*'iy'  fVi^^'  iit^K«^(iIy  the  ssihe' woMc^M'tboK  4HilfiE 
'  ''i^e'iaT^h(!eri'ti(>nlia<!ring.  If!  this  Ui  Mi  the  1101*014 
"Widi^im  )fm\A6ti  wouM'be'  oteariyi^^MlMI-woaklil 
'^iif«'^&f/  aA'il'  'tl^9^a^<^  -jodge'^^i^edHthfMllil.  > '  •  xiii- 
"'''"ti^<ijf  iiW^ydther  p6int'or'«itfit«>iil>wliibliul 
^''cRMiifiM Wxy'b^ ^iitk>rted.  <!By>th6  ptwvihidn**^ Ai 
'  2nt^i^  '^ct)i-'bfi-:^ltbinenf.  it''  id  'cleuiitiv  'h«s  t((b 
•'^tliflVtd  ytMea;ib^t''lh^'atAli«nty>6r<tii*^«bttipiiiyI>ti 


J  ««?»««»«<»  »,  A7^  W'*^,|ia4,  Jfj^  ,|j;f  a,  fading 

'«HA»^,|^^tiJH^.  ^,J^r^^5^^;I,a,,4iffgf|eIl^.,Ain^^^^ 
"""WW  ^jFbicl|,wpmrJoj^^^9nti||^jr  ifi  fapr»e4  *<> 

'^•^.  4!Wrt»i?*  )|h«|efef«,  P(c,;p.<^tcjb,4f,  it  npy,,i^  sai4, 
-^^  Wr*  i^i.9|#<?i^,lfy  ^  fUitta,  ,^  |Of.a§ ;  ,aiia  if 
"*^»h*.4il»!i}tW  Qf,4m^rHcAj)^ge,i|r«^,<?9m!9ti  ,.For 
'->tt4yye jemiigMiiVrbifib  fwjKe,  be^.  stated  as.  an  answer  to 
'''^^.4nfn^9n|t|i'4rgiiDaRnt,  n^  learned  brothers  are  all 
'*^^t Hfvififn  tla/ilt,liii9  cspfistrocdon  put  bj  nty  brother 
"'-^^Mmi^op  the  (Ktvmthsejst^  was  right 

''  -^  ( lilnniMt  ,oym<pwH,l  am,«ot  (jree  from  thei  doub^  upon 

>''fJbt  4U09ti«n  iwbkb  jiwTe  ^n,  ^cited  bjr,  the,  able 

'■' ^iBntmtft  for  the  ^effpdantfb  and  that  I  do  not  feel 

-'^^MhbsatfiAfld  (i»ti  jtbe.  notch  ia  a  new  toori  in,  the  sense 

^bore  m^^^M-itoiiuA  woiid,  aod  therefore  unautbo- 

.  ^'inndvlw  it^nay  perbapa  be  considered  ps  a  modification 

"Mimiioldi  191X1,  wbei4^y  it  is  indeed  less  ii^uriouB  to 

'Jhi-ft^ai69ki'ifat.I  ai«  not  prepared  to  snytbat  I 

(')thiik|,<))pKqpitiian  of  ny  lixothers  is  not  well  fqu^i^ed, 

y;«ii4i^cit«ferf  .tliif^iOilgiectipn  4k>,  must  be  0Tem4d|» 
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1885.  The  last  objection  if,  Ifaat  the  wtdk$  19  agamatrllM 

[Br»if^E    ^^^^^^^i   ^^^  ^^**>  admitling  the  defendatitv  to-lNi 

and  Another   liable    to   consequential    damages^    there    was    none 

Glavoeoak-  ^^^^  ought  to  have   aatiafied:  the  jofy  dlat  ^Ven 

saiBK  Caxal  any  remote  damage  was  occasioned  by  the  viderti^i 

and  deepening  the  canal  and  ereotiog  tiie  Ppnignm 
engine.  There  was  however  sufficient  CTidence  that 
a  part  of  the  increased  traffic  was  attribotsMe  to 
the  improrement  in  the  navigation  of  the  canal,  by 
the  acts  complained  of;  and  there  was  reasonable 
ground  for  the  jury  to  conclude,  that  though  the 
enlargement  of  the  canal,  by  aUowing  the  incmuliog 
of  the  tonnage  of  each  vessel,  diminished  the  expense 
of  water,  the  increase  of  trade  more  than  counter- 
balanced that  advantage,  and  that  on  the  whole  more 
water  was  consumed '  by  sadr  itK^Raaed  traffic  dum 
before.  There  was  no  doubt  a  difficulty  in  ascertainmg 
the  amount  of  the  damage  so  occasioned ;  but  Aat  is 
purely  a  question  for  the  jury,  and  it  is  not  possible  for 
us  to  say  that  they  have  done  wrong.  1  : !  I  (''^ 

We  are  therefore  of  opinion,  for  the  several  feBsoin 
above  given,  that  the  rule  ought  to  be  discharged* 

Rule  dischaiged. 


Caldwell  and  Another  against  Blaub* 


Where  ser- 
viceable pro- 
cess was  is- 
sued against 
two,  but  the 
declaration 
was  against 
one  only,  the 
proceedings 
are  regular. 


(JRESSWELL  moved  to  set  aside  the  decknlionJ^ 
irregularity  in  being  against  one  only,  whereoa  ihd 
writ  of  summons  served  had  been  against  twoi.  Bf 
Reg.  Gen.  M.  T.  3  W.  4.  No.  1,  {Ante,  Vol.  III.  p.  I.] 
<<  every  writ  of  summons,  capias^  and  dcidltter  ahaB 
contain  the  names  of  all  the  defendants^  if  dlMe  flMii 
onci  in  the  action^  and  shall  not  eootaiB  tb« 


IN  i^9Srii  tkj^n  o^  WILtilAM  IV. 
|(||fltoy  Mkldaiff  dr'tftfefMH^^  lit  morei  actons 

'  i «     . ,  ...  1    .  .  I      Caldwell 

•^  ^*J^fCkrimitiay.^Thiiiti9nt  prtsfentiidfirregutttitj;^;       ^^^;^ 
r.  *     ^liU  .  ;iii.i    -  :  '  i     Rtile  refdsed  (5)i  ' 

^'1     .lr,.'?r/i    *ji:^    '  •   •■•■I-  '■' 

'  *  ^>  'IMTD^iiitr;  PoHk^;  BoZ/bnif ,  and  Gu^y  Bs.  '  ^ 


Plak£« 


>0)  AiMllkdUbiiDtte:tMc«MofMlabfopfociw,whefeid«ftikhitat 
i*  «fT«ic^/^  a  Wfi^ •jiyH'Mi  Wf>  8L0|i  ^no^bMt  tod  the  dBoUtilifni  ii  igiiMt 
^^,,  only  >  jffjdcfwJlE  jr.  KUby^cWtk,  1  Tyr.  &  Gr«  301,  wk^p  tb«  pbove 

case  im^'fitmA  ' 


Cited. 


♦  f    -.l.M 


/< 


^  Crisp  against  Griffiths. 

^[^EBT  on  a  proini«ffcrt7^  ndte,  bcaritig  ddte  31  Ji/f^  Debt  on  a  pro- 

*   ■■  1884/ whereby  the  defendant  promised  to  pay  to  piea,  that  after 

f**«  ptaittfHP,  6r  oWfer,  rt  Messrs.  Farlev  dnd  Co.  ^j^e  making  of 

Ij-^     ,  *^  "^  the  note  and 

^•xikers,  Worcester,  the  sum  of  121.  for  value  received,  accruing  of 
^^^o  mbnttis  after  the  date  thereof,  which  period  had  Jj,  "^^tth^rgof, 

^^n  elapsed.  the  plaintiff 

Plea,  that  after'tlie  mating  of  the  said  promissory  gl^hange  on 
^^>te  and  accruing  of  the  said  supposed  debt  in  respect  the  defendant, 
^'  the  Mtaffe^'tor  irft,  on  the  lOA  Angust  1834,  the  ^epTed,  anT 
^^mntiff  drew  his  bill  of  exchange  on  the  defendant,  '^^/'y^r'jf '°  ^*^ 
'^tf'rtikjrtfcjr' ^quested  hira  td  pay  to  the  plaintiff'!  took  it  for 
*fcf 'fBJj'Hi  tor  viltie  rec-efved,  at  a  certain  period  "^l^lfl^^^l^^^l 
'wr  thfe"  4^  thereof,  and  which  period  hath  long  aftenvardsin- 

t    ;    ;  I  i  dorsed  it  to  a 

,  person  un- 

■Nl  fb  Ae  4^knA9tot,  and  it  ho  at  the  tfirte  of  the  commencement  of  the  suit  was 
tbtliQld^  thereof,  and  entitled  to  sue  the  defendant  thereon.  .  Replication,  <U  injuria 
nufrapriAf  and  demurrer  tliereto.  Held,  that  the  first  fault  was  in  the  plea,  which 
fft  kai  fer  Ml  ateftiliy  (hift  the  bill  was  giien  hy  the  defendant  in  satisfaction 
of  the  note,  or  that  the  plaintiff  accepted  it  in  like  manner. 


CASES  IN  EASTER  TERM 

,  ,71  l/!i.LIJI7/  10  n/.riY  imij  anj  '.^I 
since  before  the  commencement  of  this  suit  elapsed 

%ffi;m4ri*nbAac4MiUliOf/di;d)[saidI<pMbi*«dto]^  sMJ 

^  4ftfeodaqftthiigt«ccic|)tl9di«hBi;flaniei«iid'idi^ 

.«tiiTmiflO  Qfii^iMcf  aid j  potenisBop^aBotoq  j&nA  tBb  idpatiff  Mfd 
Wrf}A)  a{(do1]cGlreridifio&mfapnG8Ul0iit9O&thi^  0*iC|wn 
¥<itfo(m  ifeC4  MiMipndlland^dalUf  mb  di^a|^ibill)9« 
aA{!PBte4)jl^olh»[t^f fondaht  eeiafoqeincH  ft0fl4  WMiif 
em<mitdiAf  ^renittni'dKfyet'SBUbWiqibndltflio^a^ 
i)^4^lptauitt0*K)«^t^€otiiDa«fl<lIie(jooiiiMta 
tI^aui]^lW^iAaijitaUUjtbdliMd8Dttiai^  mikMM 

aHl(i«H^4ldfeiiN>futednitU[pIM 
IM!r4^lPM(9(infc<tf;1)hciaKH».'iu  id'^h  2:*'fiUfii£lci  9flJ  tai 

jf]9llfPJl9f^i&xI»siKg0i4grliDBt|pQddl  ^asdstfi^iliflipitoilv 
l4K§l^?M:intteaA\sdt  the^gBBfaaIk/deiiUy<ilmTt!fa|cI<M»i 
t%icMib;9l«^hHio  jiin^0itf»Tea8p{koT9den^  aa  atufttiltf 
A|4AHm4§r|c^i]{^jaiie  Of monofjtU^ifadi  aAUqdiinsilia 
plea  in  express  words,  and  jaboi&r  flieti<M  ^dybl«l)M« 
plication  de  injuri-^  is  not  the  proper  replication  in  an 
actM%  Wi«^^vri;  anA(AiadrfQnliii4»)the^pcdfio9la 
^0>|>XB^d^l)^^l]^l«|ltJ^deTUh^IJt  i^i  tihit'ini  ab  noii. 

oi'iin  >i  lull'  /jDJJoTob  ^nu)  /Ino  v.niiuJiJaiioo  aioul  laisv" 

'J^m/n(Sfi  i^dui^ontHoffjkfieijcleDiAmnjoxTBa  rqiflh 
cf^o^>cfAvp^)d(  lMFf^^.tmarMd.oBA\>biiiy'^fiitlMl<^^ 
P^^djiRnAcMk^itje^t^resalifssd^  <nrf  itiov<A4xiO«CHldl 
i^fmfiS.Mf  i9»e.ywm  ftfct  atM^d  inlidiVJJMfi/dMb^ 
tH«iign)Mi¥i  ^,d<rffaaw:>tfaBj[e  JrtM^didli)  iarliotXHI^^ 
o^)R%v^mli6»^ftig9i9g  tosetbe^itefidyUitutetmAkiiili; 
is9}f^  flr  ji»r t>L  fte>#d  I Ai bmeyfaieimae lefothe#rfillt^ 
f^9fl^^4?  M  l9i^mf)^ijth0!«|9imaLlte>Ii(tetkH)3i«iM 
juni  good,  under  Crogate's  case  (a) :  on  the  contraia 
the  plea  in  substance  alleges  as  a  conVple^ys^ 

J  I.:  .a  Tc  •' 


IM  THK  Fifth  Ybar  of  WILLIAM  lY.  , 
Im;  filMD)»(lbaliitlM(plhniti£^  by  ttakin^ 

PM  likiivlq-  dOi  Bn^pltf oaeojiolxirrlte'r  tl^'<pba(ltitoP   Griffiths. 

m|liUi]Ii^d)ib  timpIcbl^)inr.I]M9(th&f  ^  tfMoittir 
tftiMR^  Aan  Ainiapefaiien  ofbUwiFlglMllo  «&eI>M'«Kb^ 

MlM4*iMi  jtaAiMlioa[iWilhdid9titiimI|*«4iMelii^ 

poie  that  iMfiMulrf ioC^tatiiiff-idb  lilwl)fpfel[l»  Shb  qftifeM^ 

xMmMi»riBti*utli«In8iB|pettiibir^      llto  Jj^iflfift's 

diat  the  pbuntiff '8  right  of  adCbviiitrakp  tffttfWlM^;  tfi^I 
it|lkliiqRilli|ibdbi9e  IbmiigeDkisi^ailHi^lhti^  4efefiattit 

HltotHn  aa  tfiaiiietKiodppaaT6(biavthb(4ia(^ea^hy^ 
a^iMdipiii^  ihiagUitksmamfeiJiMai»j^if<)t>^^ 

tiB  ai  miiR'SiUpi  locjoiq  :)ilt  ion  21  Jiiiiiiiii 'jb  noiJr.'jiI«| 

2fKo2£o0fa«mltfteilliaDt)faBbtifflir.  'Sh^tt^^PAM  Y%f^'i'* 
Citkm  de  injuria  is  justified^rbyUhel^tol^  ^ib^ft^tiil^^^ 
*6TeraI  &cts  constituting  only  one  defence,  and  is  mere 
m$tfn  •fllkcu»ifao'i6oi»<pb^Ae^t)f  J|hl|i  m\^^^^e 

ii^hMMbb/ovetfihip  Ibep.iplaaQtifl^XdtJtrfhb^fCh^'  M 

ncltiimikKfi'au^'ilMjbAigidtvm  hyilllertri^tiitiff'aMd^ ' 

a4»|M>^otlldidefimdant;'mdrtbetif^%n^        m  ^tt^F'' 

fO^llfctfcpiMPhiybibfothfcw^  a  ^^^}H^'^ 

,rtsiUioo  oAi  nn  !'^)ow>  <  -w.yvx  ^   i  «l>iin  ,bo(rj  »inii( 

(6)  See  Anon.  C«u  zlvii.  Saville,  19  ;  Com.  Dig.  tit.  Prerogative. 
(P  76.)  The  king,  by  his  DreroratiTe.  may  tavecse  lU  thfr  /acta  laid  in  a 
piem*  though  tf  tMmfitffi  petaotr  can  traverse  but  one. 

(O  5  T.  R.  614. 


CASES  tN 'EASTER  TfiEM 


If    .'  • 


V. 


\HB*      iadorsed  over  by  the  plaintiff,  bo  as  to  tspoae  4lMi  tef ' 
fendant  to  a  auit  by  a  durd  peraon,  waa^iieiitfaLiD  iNdbR. 
t&'show  an>  extinguisbnieDt  of  the  debt  loathe;  Miiki 
G&irFiTu.    The  right  <^  actioii  waa  transferred,  wlMlhflr.ilho>UI 
wM' indorsed  over  befive  ob  after jdue^,  .ISi^tilUHlJ 
reaokiiioniiB  Grogo^tf'j  case  it^  thai  a  gmanl  ttof^imh* 
tioD  de  injurid,  is  bad  when  liy  the  defiMBidantfa/|df» 
authority  19  aaediately  or  JBunedbi^idecitied  Afem4b4r 
plaintili^^thoughiioiBteDestiaclaiinodAxmiJih^    NdvJ 
theibdoMi^  and.  ieMmg  I  another  lioUktill9iUI)QMB^fbt,. 
ail  aothteity  fron.ihetrplaiBtiffi  wUabic)iO)iiliOuUridlivi|u 
answered  by  a  apecud  replication j]     IV  ia^-bubniMBdj 
that  the  matter  pleaded  is  Tathcr  an  ageeenMii  t  M  tmmm\ 
the  parties  than  an  authority  JrooL  ttJhfc*  |daiiltiffi  / 
mckarda  v.  Murdock(a)  de  Jafanii^raampliaAjioi 
plea  in.  covenant,  though  thai  waa  not  an  aotion: ii 
ex  delicto.    [Parke  B»  These:  waa  no  apddfel 
in  that  ease.]    It  would  however  haM  beeitsfidiMh^iliBi^ 
for  the  defendant  to  have  coMpeUed  dle^plaiiiliff\l 
traverse  the  concealment,  or  the  nuiterialiliy;  didy> 
it  may  be  fairly  taken  as  eonsidercd  moltydo.'ibe 
raurrable.      Carr  v«  HwchUffifi)  wfis  afHimpsifr! 
goods  sold ;  and  the  defendant^  by  his  plea^irilshwfl 
set  off  against  the  plmntiff  a  debt  due.  to  Um-firvps  |liai( 
phiintiff's  {actor,  who  h^A,  sold  the  gMda:a^  hi|ijovaf£i^ 
on  demurrer,  the  plea  was  held  good  asaBatt«iSfl£  ]mt^) 
andBajfley  J.  observed  upon  the  argument- Chat dAwplssu 
imposed  a  hardship  on  the  plaintiff,  as  it  eompdaA  htt  i 
to  admit  one«-haIf  the  defendant's  case^  that  llif t  atgwo 
ment  could  not  be  adopted  as  a  gMond  iair  holAia|f' 
the  plea  bad ;  and  added  "  I  am  not  'pvepasisd>tg  mj^ 
that  the  plaintiff  might  >  not  have  framed  ihft  j^Ac»^.! 
tion  so  as  to  put  in  issue  both  the  sale  by  the  fector, 
as  alleged  in  the  plea,  and  the  debt  stated  to  bti  due 
from  him  to  the  defendant.    Those  two  fhcts  const!- 

(a)  10  B.  &  Cr.  627.  (6)  4  B.  &  Cr.  647. 


Cejsp 

V. 


IN  tU  fkMa  YftAB  w  WILUAM  IV.  W 

Mft  iBiKet  of  defence  {  and  the  replication  sug^       igg5. 
jdght  piebably-  be  auppotrted  by  Robinson  t«> 
(e)'aBd:0'JBMo»  r.  Saxmity    [Aldermm  B. 
4X8»i4ai0s  in  tort^  in  which  the  defence  was    GMrriTJii. 
ipCcJr,  a  mattw  eonqpoaed  of  vavioua  iaet«i  the 
joi  tei»<o£  which'  diowa  that  there  ia  no  baak-^ 
hi  i  i&mAma  T.  SeUnf{e\  a  case  of  replevin^ 
itbi  indeg'ief  pleading  to  be  invariaUei  whatever 
'tMe  feam  of  aetioii  s  and  ea  all  the  lacle  stated  in  the 
u^  liiijijfi^  ifcahigfc  aMdti&rioiniy  led  to  one  sulqect-matter 
"d^fiMiei  Ibeplaa  in  bgr  de  injorift  was  held  good& 
B»  The  judges  there  coosidered  tfaemsehres 
by  ^die^  strict  oonrse  of  precedent,  though  coi>- 
tilithe  ipiafam  of  Lord  Sfbnlsrctoi.]    The  scarcity 
of  replioatiena  of  this  natove  in  assumpsit  is 
itiCtt  the  plea  of  the  general  issue  having  so 
Winliipiidyaihil  jn  that  fem  of  action.    The  new  rules 
^^ff^  piaadfag :  weae  finuned  by  the  judges  who  decided 
-Boniiiir  «U|5sfly,=  yet  though  they  permit  a  defendant 
^  tfaveral  {Am  to  traverse  every  &ct  in  a  county  they 
'^•es  Jthe  TgpKciitioa  aa  before.      The  mle  against 
^iipKflilyieoly  applies  where  two  answers  are  set  up  in 
^^iie  itjlBalliiigj  and  nothing  in  it  prevents  a  party  firom 
^Myiaigtaeveral.&cts  in  it.    If  this  replication  is  not 
^ttwaJ|i  a  defendant  who  had  pleaded  any  number  of 
^ka.  ftati^  wonld  compel  a  phuntiff  to  admit  all  but 
^^  iriiich  he  answered  specially  in  his  replication. 
I^afAsiB^'iThe  £rit  ^aestion  is,  whether  several  facts 
^be  pwt  in.  issue  by  a  replication,  and  if  they  can, 
4sdier  thb  veplication  is  sufficient  for  that  purpose.] 
Zhs  preaiaa  form  of  traverse  is  immaterial    This  form 
hiefteeB  held  good  ni  replevin,   Selbff  v.  Bardons,, 

(•)  1  Bvr.aie;  (6)  2  B.&  Cr.900. 

(«)  In  £R«r»  OTC«,  Vol.  in.  430,  S.  C,  and  in  K.  B.  3  Bar.  &  Adol.  3. 


'  &  dASES  IN  EA^T^R  TERM 

JiSS^L-      In  Barnes  ▼.  lFunt{a)   Lord  JSlknhorouffK  sajn,  tba 


the  words  of  the  replication  de  injuria  |f.JV)Uy^  d^' 
'^^  cause  in  the  plea  alleged/'  mean  "  witlu)ut  ^ejpmBk 
Okippithb.  of  excuse  alleged.''  [Parke  B.  No  single  cause  J 
here  alleged  as  a  ground  for  non-performance  of  tb 
promise  laid.  The  cause  of  action  is  non-payment  o 
the  note  at  the  day  it  became  due.  The  plea  is  not  ti 
excuse  of  such  non-paymentj  but  is  more  in  the  natur 
of  a  temporary  accord  and  satisfaction.  The  qua 
tion  is,  whether  a  replication  containing  a  general  denui 
of  the  plea  is  sufficient?  And  we  must  give  jadfinen 
on  the  record.] 

a     ■ 

Per  Curiam. — The  question  on  the  repBisation  iac 
great  importanccj  but  the  plea  seems  deficient.'  '! 
does  not  aver  that  the  defendant  gave  and  d^lirare 
the  bin  to  the  plaintiff  on  account  or  in  saBsfacUoq*^ 
the  debt  due  from  him  on  the  note ;' but  only  tluSl  t^ 
plaintiff  drew  it  on  account  of  the  deb^  and  ioolc 
oh  the 'same  account  after  it  was  accepted  1>y  flie 
fendant.  That  is  not  enbugb;  lior  is  there  a  o 
sponding  allegation  that  the  plaintiff  aCcepf ed  ^ 
holds  it  for  or  on  account  of  the  deb't,  as  in  KeahHH 
V.  Morgan,  or  in  satisfaction  of  it.  That  U  mipooir* 
substance.  Without  deciding  the  main  qiiiestk^'  hOT 
bodi  parties  may  amend  without  payinent  of  li6sUt. . 


«  »  * 


Leave  t^amend  nffTirdMiigly^f)*^ 

(a)  llEMt,45S. 


■-  ■*< 


(b)  See  Lewii  v.  LytUr,  1  Tyr.  &  Gn  195 ;  Sat^  v.  HhM,  id.  ^]'t^ 
lame  v.  Forrar,  id.  288,  the  coart  tay  '^  la  Criip  v.  Gri^fiOi'liii'^ 


WM  Bet  natter  of  twvie  for  Ike  Ineacb  of  eeamct*  Im*  M; 
•Hiifhetioa  for  the-lmtch  of  h.*'    See  S»ny  v.  NfUk^  mn  ewmf'  r  -^^1 


1835. 


IK  TaBFiFTB,Y£Aa  OF  WILLIAM  IV. 

.,  SouY  and  Another  a^uw£-N£UH. 

.ASSDfifPSIT  Tor  5000/.,  money  had  and  received  Inaaac^ 
by  the   defendant   to  the   use  of  the   plaintiffs.  fa,"^^''i,'l| 

'^t>,  u  to  so  much  of  the  said  declaration  as  relates  ifo  »■"<  reii^iviHl 
,*oe  laniof  90OOI.,  therein  stated  to  have  beefl  i^ccivcd  ani  lo^iiie 
%J'^  defendant  for  the  use  of  the  iilainiifK,  actU  I'lai"iiiV>"i"i-, 
»»-  ■■■1  iTui  d'i  *'•■■      .1   llic  uorcndiint 

**vo,  liecBiuc  the  defendant  says,  &c.,  tliat  the  said  pipndid  us  m 

■>»OMy  ^  received  by  him  was  the  araoui'it  of  ^e  [{j;!'^""'' '''"" 
^XKeeds  of  the  sale  by  him  of  divers  goods  an^  chattels^  received  by 
^nt^'SXiO  fona  of  flax,  cpnsi^ed  to  and  JetiojHt^d  5rou«ror'i],e 
^'■Idb  "the  said  defendant  by  certain  persons  Hroiainc  procecJa  oi 
**wder  the  style  and  firm  of  Petrie  and  C^"«/>m«w,'as  gjods  con- 
oid for  their  own  goods  and  chattels,  with  tlip  kiw>w-  *'l>'"^'l  "  '"j'." 
^''~  and  assent  of  the  said  phuntitTsj  but  wbi^h  in  as  their  i 


^^u  the  foid  plaintiffs  jointly,  upon  the  terms  aod.coo;  ledge  a 
^S'lMKulof  the  said  goods  and  chattels  bciiig.a  security  ^'yc'll'm  nict 
*<>f  any  money  the  said  defendant  might  advapc^  to  ihe  beluni,'cd  to 

».       ■  1  vt         i   n   -     •!  !•      1  ■     1         *■   !•     '   P-and('.anil 

^^^^  I ,  and  L/.,  with  power  of  aale  to  reimburse  liim-  ihepkititilTi 

»^  If  for  any  iiich  advances  :  and  the  said  defenilant  J°'"''J'>' ?■• " 

_-  •*-.■■.  ~  ••.      -.       security  lot 

'^^rther  soye,  that, lie,  believing  the    said   good*  and  any  advances 

*rl»atlds  to  belong  to  the   sjiid   P.  and  C.^  apd'  not  cl'bj'd.e'ik"'' 
''^-■^owipg  that.thB,Baid  pUintiflSi  were  interested  theiein,  fenduni,  nith 
^*jd^  ^er.  the  coasignment  Mid  deposit,  and  before  th,c  lo  reimburse 
*^l;  of  the.  swd  boq^k  and  before  he  knew  .tb^t  the  himself  for  any 

b      .,     ;  ,     ,~  ,     ,  .  .      ,■       ■  ■,':,.■"  such  advance.'; 

"^L]d  piamtms  had  any  interest  in  the  same,  make  divers  and  that  lie, 

_  DO!  knowing 

^^  AeJH^iflblBd  tBjr  latere^  in  tlw  goods,  advanced  COOOf.  to  P.  and  C\  on 

^^  iKuritjr  of  them,  and  afteruranla  gold  them,  and  offered  to  set  oif  thai  amount 

^Svmit  the  duDBges  claimed  by  the  plainlifTi.     tle(>lic«aan,  <ls  injuriii,  and  new 

^^"HMmi  that  the  plaintili*  lued  not  only  for  the  proceeds  ctf  the  sale  of  the  goodi 

**>Wiooeil  in  the  pleo,  but  b1*o  for  money  received  by  the  defendant  lo  ihe  nlainlifili' 

^M^  Mof  ifw  proMtds  of  otiicr  goods,  which  the  defendant,  by  alWer  to  tlie  plain- 

^'^dMMtrad  t»  b«  nadar  his  care  On  their  aeoount.    Domumr  la  the  replication. 

Hdd,  ibat  as  tita  pl9  was  not  mera  matter  of  esauw,  but  ikoied  the  promise  to  Ihe 

li^Iiff,  the  general  replication  de  injuria  was  bad ;  and  that  it  was  al^o  bad  for  two 

H^  Kuoos.  Tic.  that  ihe  piainliffi  claimed  an  interest  in  the  money  received  by 

19C  of  die  pkinli&i,  and  also  derived  au  authority  inimcdialuty 


Tbe  plea  mi  alio  held  bad  on  special  demurrer,  for  BmouDtiog  lo  the  general 
issue,  and  for  duplicily. 

VOX..  V.  XT 


»i  f  X  OASES  liN  EASTER  TBRM^ 

18884      adraQOM  of  money  to  the  sfdd  .P*  and  CL 
''^'*  ''  amount,  to  wit,  to  the  amount  of  6000/«,'oi] 
avdiAoAiNcf   wSi  aaoutity  of  the  «aid  goods  and  chatta 
^^^  ,      sine  reinaining  unpaid,  he  did  afterwftrdfly 
the  conmieoeement  of  this. suit,  to  wit»  on. fi 
s^d  goods  and  chattels,  and  receive  the  saii 
the*  said.decbration  and  commeneeroent  oi 
mentioned,  auch  being  the  proceeds  Iherei 
fucther  aays,  that  he  is  ready  and  willing,  4 
oflSira  to  set  off  and  allow  to  the  said  pfaiinti 
aiMunt  of  the  said  advances  whidi  still  te 
o)ving9  And  unpaid  to  the  said  defeadanty  i 
exceeds,  the  aaid  money  in  the  said  deda 
commenoeme^t  of  this  plea,  mentioned^  a 
aiiount  of  the  damages  sought  to  be  recov4 
plaintiffs,  in  respect  of  the  said  sum  of  wA 
said  ^declaration  first  mentioned,    Verifieatii 
,  nsplication,  as  to  the  said  plea  of  the  aM 
by  him  above  pleaded  to  the  aaid  aiun  of  QC 
mentioaedt  the  said  plaintiffs  say,  pveclm 
because  they  aay  that  he  the  said  defiar 
own  wrong,  and  without  the  cause  by  hir 
alleged,  broke  his  said  promise  and  ftuid 
the  iiist-mentioned  sum  of  money,  in  roa 
as  the  said  plaintiffs  have  in  their  aaid 
that  behalf  complained  against  him  t  co 
country.    And  the  said  plaintiffs  furthf 
the  said  plaintiffs  brought  their  i|aid 
said  defendant,  not  only  for  the  reoovi 
the  proceeds  of  the   sales  of  the 
chattels  in  the  introductory  part  of 
plea  mentioned,  but  also  for  that  the 
day  and  year  aforesaid,  was  indebt#f 
tiSs  ii)  5000/.  for  money  before  tb 
said  defendant  to  the  use  of  the  * 
the  produce  of  certain  sales  bef' 
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^'^^^ked  by  the  said  defendant  of  divers,  to  wit,  SOO 

^^  of  flax,  the  respective  cargoes  of  certain  vessels       ^^ 

^^  the  Orb  and  £liza  respectively,  and  which  said    and  Anothsr 

^^Xi  before  the  said  sales  thereof  so  made  by  the  said       f^mn 

^inidant,  to  wit,  on  &c,  the  said  defendant,  by  a 

^niia  letter  addressed  to  him  by  the  said  plaintiflfs, 

^^^dsred  to  be  under  his  the  defendant's  care  on  ae- 

^^^ant  of  the  said  plaintiffs,  and  that  he  the  said  de- 

^^^idant  should  hold  the  same  according  to  any  instruc- 


the  said  plaintiffs  might  be  pleased  to  give  the 

^Jd  defendant  for  the  sale  thereof:  and  being  so  in- 

^  ^ebtedf  he  the  said  defendant,  in  consideration  thereof, 

to  wit,  on  &c^  promised  to  pay  the  Iast> 
intioned  sum  of  money  to  the  said  plaintiffs,  in 
ler  and  form  as  the  said  plaintiffs  in  their  said 
Son  have  complained  against  him,  and  which 
id  last-mentioned  money,  so  had  and  received  by  the 
&  ^s^^mdant  for  the  said  plaintiffs'  use,  and  above  newly 
migatd,  is  other  and  different  money,  and  the  pro- 
of other  and  different  sales  than  those  in  the 
kM  pka  of  the  said  defendant  mentioned.     Verifi- 

Demuirer,  assigning  for  cause  that  the  replication 

^*H]  new  assignment  were  double,  and  contained  several 

^■^  distinct  answers  to  the  said  last  plea  of  the  said 

^^ftndants,  and  that  the  replication  did  not  traverse 

^  deny  any  distinct  feet  or  facts,  but  put  the  whole  of 

^  allegations  in  the  plea  in  issue,  and  also  in  the  new 

^Ngmaent  alleged  mere  matter  in  avoidance  of  the 

Pkt,  and  so  proposed  a  double  answer  thereto ;  and 

diD  for  that  the  plaintiffs  had  not  expressly  or  dis- 

*^  *       tioetly  denied  or  confessed  and  avoided  any  of  the 

ilkgatbna  in  the  plea,  8cc.    Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the 
plsintifl^wtfre,  that  the  replication  and  new  assignment 
rere  not  double,  inasmuch  as  the  replication  applied 

T  T  2 
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•    t 


•^fflS.     ^^WJtaifftrefft'wbjiBCt  froifl'tliat id  the ntf^riw ri^Utea 

,  ^j^>       '  AMd  flircher,  that  the  replication  was  right  in  tmvenSti 

iHa^kMh^T  thte'whble  matter  of  the  plea,  which,  thotlgh'  CDnfldrita 

'^^i%n      '^f  several  factiti  amounted  to  one  defbn'ce  only;  Tb 

=>pteinrtiffii  ^further  submitted  ifhat  the  defendaiA'i/lAi 

'%to  bad,  inasmuch  as  it  admitted  a  sale  of  (he'^Uii 

'tlfftT  godds,  and  a  receipt  of  the  proceeds  by'tfal^'A 

'  f<Stidttfrt,  but  did  not  show  any  authority  iA  sell     ^'' 

^  WigKmaa  lot'^t  deftndam,  ift  support  bf*  thif ^i 

>  Mdtlfennirr^i   The  plaintiff^,  not  cohteht  ^th  ddlyh 

'  eVei^^  part  ttf  the  pleaby  tbeif  implication;  MA^d^n^itd)^ 

'Mdme  sdH;  cdnfess  the  plea,  and  ay6td  it  by  ititrodUiA 

il'nif#'stiite' bf  fkcts  hi  their newasslgnmbrit.    IF/dUH 

'general'  principles  of  pleading  i^lied  6h  'A  BiirS^ 

^Selh^^a);  the  court  should  be  inclined-  to  kdh^t^'tf 

' tepliektibU' tfe  tn/ttWa  m  assumpsit (5)  as  Wet  as'^' 

't>livift,  the  rule  against  duplicity  win  stiU^i^Htfr 

')pilaineifft  fh)m  also  new  assigning  fresh  facts.  1W= 

tfl^  whole  plea  is  denied  by  the  replication;  th^  plaiiP 

ban  give  their  whole  case  in  evidence  up6n  the^M^ 

cati<yn  de  injurii,  which  puts  in  issue  the  (icrestioh,ibH 

'thel^'these  goods  are  or  are  not  the  satiie  a»  tlWiife^— 

'tionetl  in  the  plea.    'There  is  no  repKcatioft  45?  fii/^ 

In  trespass  to  land,  for  the  replication  is  not 

general  (c).    [l^«r*eB.  But  aiilaintiffn^' 

th ' actions '  of  trespass,  Where  that  ge^e^l'i^plBcsi 

'Tiak  jilace (^).     What  the  replicatidh  says  iig,thWk 

fSibts' Stated  in  the  plea  are  unthie,  bebldes'wKltNl^fl 

^<^ney  claimed  does  tiot  consist  wholly  bf  thi^'^^^ 

bfthd  particular  goods  there  mentioned.]        '''•"■^^'jI 

!•  ■■■f'v.  .    '  .  ■.....■■;;    .fi  1.  ii  ii-i|, 

■  (a)  Ante,  Vol.  ttl.  421 .  (6)  Sec  now,  Isaac  v.  Tarnlr,  I'Tyr.  L  (Jrl'S 
'^  >l^0  kUghik'i  cart',  a  H«p.  6S,2il  Resoi: ;  2  Wms: !Sttmid.'!^;£  'J< 
hi;(W)iii.t^n:tf«ffpail^arai«iulirMeStepfaBn'Oft:&luitti^  ovi 
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^fiffljqffpqj^  ai^pqt  aU^^ctd,  an^  plaiBtif&  W«  9W««4  4o 

^T>WW«^nfl,fHCt;.^nd  admit :^he  re3t,  :ajQpoc4iqg,tof*be 

^rtinary  fjije  pf.  .replying,,  tlji^.  gr^^$ti  \  h^dsfewf  wH 

**^8ult.     Richards  v.  Murdoch  {a)  shows,   that  even 

'^»^|ilf|f,l})p,^KJW,,iru|^  jt^iR  wplic^tipu  was  admitHad  in 

-^WtlpftiP* rtWPPW^Hf.  Wherei.^h^itresp^sftea.pb^ra^ 

f#iR^fj^jf^»9^iff,i jfcqa,  ^bpugUiJtjh^fpka,  pt  sqn .a^^irft 

'^^ite  l^ojc;  4^^|^tipQ^  the  plaifltiff,  ■  iwy  new  a^ign 

l»^^^j|u^  i^j^m^  kM^^i;  fi3aault«  vritUin  the  period 

^^^,.  ^t^n.  seel^ing.  ,tp  .recover  fpr.  an  indefinite  aU9i 

*?fi*»Wyriijn(f*|l?»PW4tifqr jH^pney         and  X!tco\\^,yi 

'^tt^geper^.mthe.ii^tance  put  in  tffe^pass;  $q  tbat:Wh^ 

^^iffl'fi^J^ffl^^t^^s^  ^9°^  tritfisactianj  the  replica^n  x^^y 

^^^^.^^riPWi^^  iby  a  new  a^aignmenl > set  up.^he 

^v^fjl  fifuoe  ,of  action  to  which  the  defendant's  anawer  is 

^^tfldire^t^d*  J(t|  is  .^idmitied  that  the  plain)ti£f>  mig^t 

^^«  wigia,4a  ,well  aa  reply,  bad  not-  the  replicatipn 

-ft^flf  4?.t^'ttriav,  Bu^  the  new  assignment  doea.  qpt 

i^l^.t^^j^tb  of  all  the  fiiots  in  the  plea,  but  pf ,  f^pime 

t9^.(irj,otbe;r,,Oif  them.  .  [Lord.^ft^,^  C,,B«  ,Tjt^ 

•^(^^^  ^j^a  tl^fitaUtbeapecifia;  facts  areti^utjn 

%af^  l^y.^e  ffej^ation,  one  pf  them  being  itbp  identity 

?^,l^if,fliofipy.pi;Qduwd  by  .the  goods.    Parte,  B.  .fjhe 

<lefeiidant  subatantially  undertakiq.s  by  hb  pl^,tp  lesf^- 

Uish  that  he  has  applied  all  the  sums  he  had  received 

irom  the  particular  goods  there  described  in  making 

the  advances  he  specifies*    The  pliun  tiffs  would  then 

have  the  advantage  of  showing  that  the  defendant  bad 

(a)  10  B.  &  Cr.  52t. 
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1680.       applied  the  produoe  of  otiier  goods  to  that 

^"^T^^^"^"^    Somes  v»  Hunt  (a).l 
Solly  ^  '  ■* 

and  Another        ^^;i^^„  ;„  ^^ply.     Here,  as  in  Barnes  v.  flk^,^, 

NsisH.        tlie  defendant  undertakes  to  bring  the  whole  of  cr  "^ 

plaintiffs'  case  within  the  agreement  stated  in  his  pl^^'* 

The  replication  then  is  the  same  as  the  new  assignme^^^' 

and  puts  the  same  matter  in  issue,  so  that  the  n0^^ 

assignment  is  unnecessary. 

The  Court  took  time  to  consider  their  judgmer""^^' 
and  on  a  subsequent  day  in  this  term  intimatdd  th  ^ 
the  plea  was  bad,  and  that  the  form  of  the  repKcatii 
was  doubtfiili  and  suggested  to  both  parties  to  auei 
No  amendment  taking  place,  in  Trinity  term 


Lord  Abingsr  C.  B.  delivered  judgment*  — 
the  argument  of  this  case  during  the  last  term^ 
principal  question  discussed  was,  whether  the 
could  make  a  new  assignment,  as  well  as  traverse  ^^b' 
allegations  in  the  plea  by  tlie  general  replicatLpn  ^ 
injuria  absque  tali  caus^  The  objection  to  the  fonr^  •i 
that  general  replication  was  not  much  pressed  by  'die 
learned  counsel  for  the  defendant;  but  it  appearin^g  ^ 
the  court  to  be  very  doubtful,  at  least,  whether  tbe 
form  of  it  was  proper,  it  was  suggested  to  the  com^MMsd 
on  both  sides  that  they  should  amend ;  but  as  ^® 
anderstand  that  they  decline  to  do  so,  it  ia.  now  "^ 
cessary  to  give  the  judgment  of  the  court. 

The  plea  is  clearly  bad,  as  amounting  to  the  geo^'^ 
issue.    It  denies  the  plamtiffs'  sole  right  to  the  mon^ 
said  to  be  had  and  received  to  their  use  in  the 
ration;    it  consists,  therefore,  of  a  traverse  of 
promise  to  the  plaintiffs,  which  is  in  effect  the  gene^^ 
issue;  and  it  goes  on  afterwards  to  allegej  that  t^^ 
defendant  retains  the  money  sought  to  be  recofut^^^ 
as  his  own,  to  pay  his  advances,  and  that,  pursuant 

(a)  ll£ait,451. 
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^  plaintifft!  lioenee  or  authority;  for  such  is  the  efiect       18SJI. 
^ue  plea.     But  the  mode  of  stating  this  is  agahi    ^^^S^^ 
^  general  issue,  because  it  amounts  to  a  denial  that    ^iid  Anbther 
^^  proceeds  of  the  sale  were  money  had  and  received  v. 

^  tie  plaintiffs'  use,  and  consequently  to  a  denial  of 
^^  &cts  from  which  any  promise  could  be  implied ; 
^^^t  supposing  this  to  be  otherwisCi  and  that  the  latter 
P^rt  of  the  plea  could  be  considered  as  pleaded  by 
^^y  of  confession  and  avoidance,  this  plea  would  still 
^^^queationably  be  bad  on  special  demurrer,  both  as 
^mounting  to  the  general  issue  on  the  other  ground, 
for  duplicity. 
Ihe  replication  appears  to  us  to  be  bad  for  two 


First,  the  plea  does  not  contain  matter  of  excuse  for 

tl^e  defendant* 8  breach  of  promise,  but  a  denial  of  the 

promise  to  the  plaintiffs.    If  the  replication  was  framed 

^vitfa  an  intention  to  put  in  issue  all  the  matters  alleged 

^  the  plea,  it  has  failed  of  its  object;  for  it  cannot  be 

^niridered  as  part  of  the  cause  of  the  breach  of  promise 

^  the  plaintiffB,  that  the  promise  was  not  made  to  them : 

^^  if  it  be  not  traversed  in  the  replication,  but  con- 

'^Bsed,  it  is  not  avoided;  and  then  the  said  fact  stated 

^  the  plea,  and  confessed  by  the  replication,  is  an  answer 

to  the  action.    This  objection  falls  under  the  last  cause 

^  special  demurrer. 

Secondly,  if  we  are  to  apply  the  same  rules  of  plead- 

■ 

^^g   to  actions  of  assumpsit,  which  have   been  esta- 

^hed  as  to  actions  of  trespass  by  Croffat^s  case  (a), 

^  as  to  replevin  by  others,  this  plea  falls  under  two  of 

te  exceptions  therein  mentioned ;  for  the  defendant 

duQB  an  interest  in  the  moneys  and  also,  by  the  de* 

feodanf 8  plea,  authority  is  immediately  derived  from 

Ae  pluntiffs. 

This  general  replication  is  therefore  bad.    As  we 

(a)  8  Coke.  666. 
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1^6^.  i  tlydbAbe  jrepIkaAion  h^,\bt)iB..umBamm^M  i 
^^^f^^"^  thie.«thev4iaeil&nv^¥iE.  wfadtiitr  (jhe  ineRdaririgmii 
and  ADother   bad*  89  being  doubiBi    Tbe  fJiwiiiiflii  maj^  hoa 

Nusu.  stiUisnumd  «n  payn^nt  of  oaate,  aa  tfaoeja  =wi 
doubt  H  real  queation  to  hm  tried  botwecb  tb^  pat 

.■.-..  •  ,  •" :  .     ...I 

See  WkUttker  ▼.  Mowii,  2  Biog.  N.  C.  363. 
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.:  .1  Ti  :■!  I     ■  . ;   .       ■■  ■  »     n  j         ■  .1 ,    dh  .. 

Kii    .iir>'      ..iilj     111  ji'i  « j'.i.     r.'tjjhi//    hiii    ('frii-tt  J( 

Assumpsit  on   ^SS|VJJVf  BSJlTjby  (he  ii)dpraf  e  #gnmt  A9(4mfffl 

change  byV        .iMbiU  :OjGi«X<s|ial)g9.  fOf    IQQU  4al|B4.  lM»>ifi^ 

that  the  de-  '  Bmyd^  peyaUe  im-  mgatha  nftfiiR  datek.AoiMie)deffiiif 
d'oSiiwas  ^*'^«'^»  i»d4»eA,.byn.Wi*M*o  iV«t/aii,  by  ,J(/^A 

in  blank;  that    Le^i^  WA^hyi^l^UM  ih«rpl^inUff«ii  I^IcMikttMfe. 

deliverocfthe'  ac^pted.(^^;faiUl.fbr  l^^  MCMmpdMiPnifff  itb^.  dfl 
bill  to  L.  L.,  a  anti.aiid  wUbwt  myyoh^  qk  qo9md«n«iw;l)tbi! 

person  not  a..  iii/.i^  -j... 

])arty  to  it,  for  inaoraement  Jiy  tlie  defiendi^nt  waa  an  iindoratiM 
the  specific      b]^„]^ .  ^^  j^g  defwdaiit  ner^r  ,  4ellv^imt  i  the 

purpose  of  r       •      »- 

getting  it  (lis-  to,  »2V4?tt?^p«ii  .but  deUvi^ced  it.tpon?.  i4€t£«9.>/4ayi 
SiS  that Z«P« /^ery  thoB  reoeived,  and.fiwn.tbttWft 
paying  him  the  ono,  Jt^MTfTMe  XM^„iaB  therejuafter  ;ll|6ntioO0di 
thiuL.  L.  "^  bacameipoM^sAsd  th«reofi  lteUithe.8Biiia(foc«ap 
fraudulently,    purposey  for  tim  aole>  use  I wd  ben«&t  of  tba  defien 

and  in  viola-  .'  .      #.       »  11 

tion  of  good     and.not  ojlfii?r«<ii«i  .tawiti  for.Uie  puKpoaeaiid  uii< 

[he^s' ecific^  tliatiMi*o..Jl4dl  J^wif  iiflrj/i  «igfct;get.*he. WW 
purpose  laid,    counted  for  the  defendant,  and  that  he  should  di 

delivered  it  to  .        .  ... 

another  per-  mmj   I.   '>.M   .»»•,.'- ■:        :  ...l-.i   :■.;»    n't     --t    t  .^.i 

son,  also  a  stranger. to  the  bjy,  pn.pMtenpc  of.BecariDg  a  d«bt;d|f«.to|)l9i  I 
Replication,  that  t^e  defenuant  oroke  his  promise  without  the  canse  alle^ 
ill  his  pica.    On  special  dsktmrter  to  the  repUtttiiin;  tliit  tM'^ed^ialti 
injuria  in  assumpsit ,Yas. bad : ,   .,,       i     .  r       ,  .;    v      ,11x1: 

Held,  that  the  ptoa  \^'as  bad  lii  'sllbsrani:e  on  general  deAiurrcr,  tof  not  st 
distinctly  that  the  defendmt  nevtrhol  unlue  for  tbe-  bitU    d  •  '1.         >  ;:  i^| 

Simble,  that  the  replication  was  good  in  substance,  ^s  piiitingin  |89ue  1 
facts  constituting '<h^  dUerifc^  ^»^  U]t>  Vr.' that  the  ^(ainttff  Wk'nlk'^d^p^ho 
had  a  right  to  sue,   ,..;,,.,.,.,  jo-tfu; ,  -yA  .Hm    .;!;  1   I    uii^.v  n3''^  r:t;il  * 


and  the  said  Lawrence  Levy  took  and  received 
same  from  the  ^^|  .(^^  .^^j^/ipon  other  and 
2&rent  termsj  and  without  discounting  the  same  for 
dd^MhlfitV'btAiinii^  to'thi^'  sdid'iipU&l' |(fui^^x^ 
bk  «rd^  ah«'4ioUtMA  lhfex«^,'^'wi(i>"f<ii<«^he^ 
«-«1^oid^klld><inb«r  tiolMr*  idd't^i^enbe-jfilf  fietnlMniiTl 
)«lMM^»Udgto4oi>Mdli^i(WylJii«h0*  s6^ 
4i^^rtM'^^jiMf  JEtf^y  ;<>inAtllat  the'firid'^MuiK^i 
M>  dMl< th0^']^IaiiMffi'4idfM  Md  at  \h&^  »a{d  ^tM  ' 
Sim  ft^  Alia  MUii^MBdiHOcrf^d^'thern'refif^ 
«S>MMld^>Ma  ^vrhM  «h«y  fitbtretijied^iy  teMVed 
litli^'htfd'flOttoe  of  th^'pMniste  afottbaid.'  =  Vinri* 
iiw>'^Bte^plkditiM/that  the^defendatlt  bt^j^^ia 
f^w^mAu  witkont fnfch  tause*  as*  wa6  by  hiiti  in  his  shid 
^Ibiidlegisd^  ^  cOtodddfaig  (o '  the  '  o^mitrjr.    Demuher 
9Jnid^]oiiidisri'''tl1ie'  ground  of  demurrer  stated  in  the 
txiMJihi  iwas/ that  the* gemvsrl  denial  or  reFpKcalion  of 
^«  ^jiiftt  iir  an  adtion  of  assumpsit  to  a  plea  consisting 
^f^itiverid  Bsatters  and  causes  constituting  one  entire 
^^fiuice;=wa8iiftot  admisstble  and  coald  not  be  replied. 

CWder  for  the  defendant,  supported  the  demur^^ 
^'  First,  the  plea  is  good,  for  it  shows  that  the 
pl^Qtiff  obtained  the  bill  by  means  of  a  fraud  con- 
CD^  amongst  the  prior  parties,  and  contrary  to  the 
4'^c  purpose  of  discount,  for  which  alone  the  de- 
fendant parted  with  it  to  Lewis  Levy.    Even  if  the 
plmixfl  has  given  value  for  the  bill,  he  cannot  recover^ 


N6SL  -^ 


IN  THMHiKB  TiEii  b#  WHLfilMI  IV.  6d(l  •  > 

^'^nyi^  tfag/pfowBiiiftherob£lupbnKgackl>diicod<ltagg{>    \^^ 
^^  the  dafaidantf  *of  aA  wUohi  the  «aid  ^lMiot^kn9\)Levy  > ' 
^^^Meand  at.die  tiiMrw^n  AH saidtbilliwaB  deliver^') 
^^^^^fa^as  Iberaiiiafter  .Hmtidned^kadnptioe  ;j>diatitUb]       ^^■^- 
^"^UdiiaMqJLcbyfiravduIehtlyiaiiAoovinOBal}!^  faiviolatkiil' 
good  fiuth  ^nd  coi^trary  to  th^.said  purpose  for  which 
received  tlie  said  bill,  afterwards,  to  wit,  on  the  12th 
tober  1884,  delivered  the  same  to  the  said  Lawrence 
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1835.  fbr  he  is  averred  to  hare  had  hotieii  df  the  Mta  iri* 
ingit,  and  is  therefore  now  suing  oh  a(  biDvhich  he>l 
had  been  improperiy  handed  over  to  Iktufrmum  J 
Secondlyi  the  replication  de  injuril  absque  tali  oai 
diisplaoed  in  actions  in  fbrm  ok  contractu;  fcr,' from 
gateau  ca8c(a)  downwardsi  that  implication  has  fased 
fined  to  actions  of  tort«  It  is  true  diat  RuAardt  iri|j 
cfocA(ft)  and  Bardons  v.  Selhy(c)  have  iti'diodetfil'1 
afforded  instances  of  this  replication  ui  cofenift  ail 
p]evm#  [Lol*dJifttii^erC.B.  Tbisisnotih^'ordinnjl 
of  a  replication  de  injnri&i  it  omits  the  words'  **  of  liii 
wrong^H^^  and  stiiles  that  be  broke  his  ptomise  ^i 
out  the:  cbuse  alleged^"  Under  the  geatoal  jseM 
defendant  must  have  proved  all  these  fitfliyaalri 
question  is,  whether,  since  the  new  rules,  the  (da 
has  a 'right  •  to  *  put  them -all  ilk  issu^by  hie'l 
cation.]  The  feal  traverse  is  contmned^inlliaii 
'^  without  the  cailse  aUeeed"(c)|  and  tUb  or] 
tion  is  never  allowed  where  the  deftlidtai  ekn 
interest  in  die  subject-taatter  of  tlte  ActionX/^ai 
tifies  the  act  complained  of,  without  ealxisiiil 
[Lord  Abinger  C  B.  Is  not  this  plea  entirpfyli 
ter  of  excuse?]  It  amounfcs  to  the  geWral>i 
not  to  confession  and  avoidance;  for  it  saya^  ai/cl 
that  the  defendant  never  made  tbd  imidled  |>rMni 
the  plaintiff,  and  therefore  that  he  never  brokb  ik»  11 
how  can  a  repllcadon  be  good  which  does' 'noli] 
the  denial  of  having  made  the  promise,  :aiDd|.M 
alleges  that  the  defendant  broke  his  promise,  wil 
the  cause  alleged  ?    The  plea  does  not,  after  con 

(a)  8  Rep.  66.  (6)  10  B.  &  &  5ir»  580; ' ' 

(c)  AnU,  Vol.  in.  431. 

(</)  These  words  are  merely  introductory;  per Bfoefcrtewe  J, h  J 
Earl  of  Rcehford,  2  Bit.  R.  1 170 ;  cited  1 1  But.  455. 
(•)  t  Bla.  R.  1170.  r       .        •    : 

(/)  WhUe  f .  SttMn,  2  Saund.  293 ;  Cngui^i  cue,  8  Rep.  9Si 


Bojfbg  contrA.  The  plea  is  bad|  for  it  contains  no 
^^MfguiiiJii  thUt  it  never  was  discounted  for  the  defend- 
*>ifc^  or  tirilt  he  never  received  the  proceeds.  Con- 
'^MliuClj  trMi  die  plea  the  defendant  may  have  had  the 
^■11  value  from  Lemis  Levy.  The  replication  is  good, 
the  de  in}iiri&isoniitted(</}i  and  all  the  facts  stated 
the  plea  constitute  but  one  entire  ground  of  de- 
Then  the  plaintiff  was  bound  to  put  in  issue 
whole  of  the  entire  defence.  In  Crisp  v.  Orif- 
(e)  the  lord  chief  baron  intimated,  that  if  de  in- 
3^*HI  could  not  be  there  replied,  the  plaintiff  might 
^pBtiioiDy  deny  every  matter  which  went  to  show 
llient  aatisfection  to  him  for  the  breach  of  con- 
Every  fact  alleged  in  the  plea,  except  that  of 

<•)  See  mf,  619,  Cr'up  v.  Grijjitht,  as  xemarked  on  in  1  Tyr.  &  Or. 

▼.  Jorrvr. 
C^>   Viu  one  combined  thing  arising  out  of  several  facts,  i.  c.  the  matter 

^^cme  alleged.    See  per  Lord  ElUnbcnmgh,  11  East,  465. 
Cc>   AnU,  Vol.  IV.  777.  (rf)  See  anu,  634,  n.  (d). 

^^)    Jbm,  Pi  619 }  and  lee  per  hoyk^  J.,  Carr  v.  HmMffe^  4  B.  &  Cr. 


Noel 

V. 
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^  tint  die  pluntiff  had  once  a  good  cause  of  action       1836. 
^  hoidei^  of  tile  bill,  avoid  it  by  insisting  that  it  was 
^'■diaiged  by  matter  subsequent  (a),  but  sets  up  a 
'^'Mlir  bccurriDg  beibre  action  broughti  which  alto-        ^'^"' 
9^ii]er  jtiatifiei  non-payment  of  tiie  bill.    [Aldermm  B. 
^%e  qmtton  isi  whether  all  the  facts  hud  in  the  plea 
*m  proveable  as  forming  one  matter  of  excuse  or  justi- 
fication t    What  is  in  issue  but  the  '*  came  alleged"*  (6).] 
^he  repttealkm  is  also  bad  on  general  principlesi  as 
tanding  to  liioae  cnnralAtive  issues  which  it  was  the 
olijcol  df  the  new  rules  to  avoids  by  puttmg  the  specific 
ffHMsita  m  issue  on  the  record.    Hooker  v.  Nye  and 
^^Moikerifl^  shows  that  this  repHcationi  if  bad,  is  bad  in 
ibMitioe  en  general  demurrer. 


IN  Ti^/rU%kiir  y^lti^tM  IV.  -^ 

*^"iWHiyt"i^i^^  ViilUb  Tat  'It;  ybl!,'  c^nsuteiiAy 
^Hh'thjV'^cA^thf  aW^idkirt'  liky  'hiVe'iiiid  fiill  con-       ^l^'' 
''diintiMi  f6r  lihe"  bill  ftoA' Lewit  LeHy  aW  litl  Aie       Rich. 
^(f  tiiAid'M'tii'ii  defence  liad  dcdiirr^.    The  ptea 

^aifmi^  aM'ikwis  ii^vy-drd  hoe  dMti6uht'We'6in 

<or  the  plaintiff  ifefcdMtto^ '  tA  hS»' uifd^haklri^: '=0n 
^ne  old  system  of  pleading  the  plea  might  have  sufficed 
^UUi|e'£Mbty'iVry  W  fchd^  tUiitihe'gaV'e  conside'ra- 
UMV'€e '-tijiiy,' tbWtJibr; 'h^^b- '  dtitli' -  J^AW/^thth'^'^^i^a- 
iidhi!<tti'lt,^liitt  ^c^'tW^eW  M^^  the'diifindahi  ^di 
t^UAMT'iiyWKg^'itliMfaiiitii^'in  hi^Vfi^iW^^rV'tiifci 

^iU!^^^  td''MM''«iii^i^' Miktii.'M^.  ■m"i^i'he^^i 

tainvM'tetfsidiiiUtlbii  rtttai' W  Wot 'bj^dn'd^nk  Wer^ 
-  iauSl^i^  to'diiiiia^'utiMi  <tH|iii^^ltblti6i^  I' 8h^iA<!l-bii 

»rWM6tf>tli)ii'itlU  g^lidL'-'th-d  tfr^ddibUt  i^Ji\n^'it  (s 
iSiilBlMUiFmilMiiy,  v»l'tKM{th^'t>litUtir  biily  i^ffe^^s  ^H 
*lUi'del»i&iiff  Vt&tik  '0>M\Hi;imt}i' tU  ^ple^'shd^ii 
^^' hfe^i*^-\Mkde."'fJftVle^'fl(e  'iitd''^^W^i^l  liiWe'ii 

f^n^bnflii^  late^ff;  (H  ^.''  by '^n^tKkt 'the'  kigniitti^' l^^- 
>>«ibo(k>4k8  nM<Ui!(,'y  dfWiit Ite  did  bbrbrfek%''i(!."' "fitt^ 

^stJfacAf  arwiA'  ^fc.'^'*f'a  ttfi«"'^!ffe''hft''riiHife'  to  a 

^%^Ki^1>ifl;'ii'iMiifl<ih(i2^'pyti^'<A>'^!i5f  thy  holder 

^Mi)«<Ui4«^4  ^  1^  YftAh'tfa^'hs^urc'^r^he'ttiir. 

^^m^^feftiUfih^W d«»l^ih^1itk' 'M^dtilre '  is  ^M- 

Pttly  matter  of  excuse  fdr'fibti'tiy^oi^t^tfli  "/i^itilk! 

u  the  plaintiff  by  his  replication  may  compel  the  de- 

^iiiimiw  piiSvii'  a'mfiita  Um^a  Mi  M^p\k;^d 

ftll(a«(^'dtecf  Bf  ttitf  V^ficiK^n,  It  ikigbdiH.'Ki^  itatt 
ibe  facts  which  form  the  excuse  are  substantially  put 
in  ittilk;  thi  fbrM  of  Words  by  which  that'iS  done  is 
jmntktbml.    The  defendant  does  liot  deny  that  in- 
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1885.       dorsement  of  the  bill  by  him,  which  is  a  prioii 


promise  to  pay  it  to  the  holder ;  but  he  pleads  & 
,,.  a  reason  for  breaking  it ;  to  which  the  plaintiff  r 

RicB.       ii^^i  (}iey  ^g  np^  (ryg^    ^)iii(  replication  appear ; 

good, 

BoLtAKD  B. — The  plea  appears  to  me  to  be 
for  only  stating  the  defence  of  want  of  considei 
argumentatively ;  so  that  the  court  is  called  on  jo 
an  inference  in  favour  of  the  defendltnt,  whiofi 
not  necessarily  arise  from  the  facts  pleaded ;  fori 
sistently  with  this  plea^  Iswis  Levy  might  haTCi 
back  to  the  defendantt  and  after  iofornung  him  tb 
had  misappropriated  the  bill  to  his  own  purposes^  i 
have  paid  him  the  amount  of  it  notwithstanding, 
all  events  it  should  have  been  distinctly  shown  tha 
defendant  bad  not  been  paid. 

Alderson  B. — I  also  think  that  the  plea  is  bai^ 
the  same  reasons.  I  am  also  of  opinion  that  tin 
plication  is  in  substance  good^  though  not  pier 
framed  in  the  manner  most  apposite  to  the  case, 
plea  in  truth  amounts  to  alleging  that  plaintiff  i\ 
such  a  person  as  can  have  a  right  to  sue  on  the 
Then  the  plaintiff,  by  his  replication,  avers  in 
stance,  that  the  defendant  did  break  his  pronda 
alleged  in  the  declaration,  and  that  the  ''  came^ 
in  the  plea,  for  which  the  plaintiff  is  sud  not  ti 
entitled  to  recover,  is  not  true. 

Gurnet  B. — ^The  plea  is  clearly  bad. 

Judgmept.  for  the  plaintifl^  witb  sfusgf  qf  ,^ 
tion  therepn  till  after  the  decis^^^  <q^  th|| 
in  an  action  by  the  same  plaintiff  against 
acceptor  Boyd  {a). 

(a)  See  Noel  v.  Boyd,  1  Tyr.  &  Or.  211. 
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(       I.   i 


■'I 


BisoTON  and  Anollier  a^atfM<  Evans. 


0fibt 


ij.i i^  ... 

on  a  bond  in  the  penal  sum  of  I2,000Z.    The  A  declaration 

condition  was  set  out  in  the  declarationi  and  re-  i^o^^  j„  ^1^^ 

^(ed  that  the  plaintiffs  had.  on  tlie  day  and  year  afore-  P^»^*  s""^  of 

wcL  len^  and  aqvanced  unto  the  therein  above-bounden  out  a  oondi- 

defenjciant  tlie  '8^m  of  GOCiOZ.  5  and  that  by  indentures  of  ^*°"  /°' P^^;, 

,  '^..ih,  I  i-.T  .i      .         ...        '         .         _     -^    _  ■  ment of 6000/. 

tease, anfi  release,,  the  lease  bearing  date  the  day  next  vUh  interett, 
be&^th^'daVof  theiateof  therelea^^^  and  there-  l^.XJ^f 

,    iM I  .imT  ,  iTli  i  .J  I       :   •     .  .  ,  .     '  ■  .  ,  as  a  breach 

■ease  bearing  (fv  intended  to  biear  even  date  with  the  the  non-pay- 
said  writing  okHgatory,  and  made  or  expressed  to  be  (;ooo/.,  viz. 

QMoe  between  the  defendant  of  the  one  part,  and  the  tlie  principal 

;ii,!yi  .....* jM    !  ..  ,   -     ;      ■   r    1  ®"'y-    A  plea 

pumtins  of  the;  other  part^  the  defendant  had  ap«  that  the  de- 

'^f^fiiVs'^ff^  »"^  released/or  otherwise  assured  ScS^jSa 
certain  messuages,  farms,  lands,  tenements,  and  here-  interest  ac- 
fitiments  in  the  said  release  ])articularly  described,  form* and*^  *  *^ 
n^thfdwd  pontiffs,  their  beirs  and  assigns,  for  ev^r,  effect  of  the 
foe  fe^^pqg  the  said  sum  of  6000Z,  and  interest,  but  i,(.ij  i^j^j  '^^ 
wJawt  to  a  proviso  for  redemption  of  the  same  pre-  special  de- 

.'  ■     '  ,       ,       ,   -      ,  1.1-  murrcr,forim- 

D^  on  payment  by  the  defendant^  his  lieir^,  execu-  |>orting  a  fact 
^  a4iiimi9^rfitors^  or  assigns,  unto  the  plaintiffs,  their  ^^^j^^h^^as^not 
exfnitqps,  s^dn^inistrators^  or  assigns,  of  the  said  siun  alleged  in,  or 
of.^  and  interest,  aft^r  the  rate  in  the  said  release  JleTmpiS^'' 
inepti9iiefl,.Qn  th^  )3th  day  o(  November  then  next  en-  from,  the  dc- 
sujpgthe  ^fite  thereof.    A^^  in  which  said  condition  it 
waji^fi^^r  rep^ljed,  thi^t  for  the  better  securing  the  pay- 
ment of  the  same  sum  and  interesfj  i)nto  the  plaintiffs, 
the  defendant  had  agreed  to  enter  into  the  therein 
above-written  obligation,  with  such  condition  for  making 
void  the  same  as  thereinafter  was  contained.     And  the 
coridttKMi  i)f  tM  Bind  writing  obligatory  was  declared  to 
be'Mcfr,^'in&<if  Oid  therein  botkhdeii  defendant,  his 
hefiV,  ^eibciitoif^,"'a'dhiiil{Sltrators,  or  assigniS,  did  and 
should  well  and  truly  pay  or  cause  to  be  poid  unto  the 
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1835.       plaintiiFs,  their  executors,  administrators,  or  asogni 

^•^^^^^^    the  full  and  just  sum  of  6000/.  of  lawful  money  of  Chta 

and  Another  Britain,  with  interest  thenceforth  for  the  same,  after  th 

^-  rate  of  5/.  for  every  100/.  by  the  year,  oil  the  13th  da; 

of  November  next  ensuing  the  date  of  the  ssud  writini 

obligatory  (being  the  same  day  and  time  as  were  core 

nanted  in  or  by  the  said  in  part  recited  indenture  o 

release  for  payment  of  the  same,)  but  subject  to  sue 

proviso  for  the  abatement  of  the  interest  as  in  such  ii 

denture  of  release  was  contained,  and  did  and  shool 

make  the  said  payment  without  any  deduction  or  abafl 

ment  for  or  by  reason  of  any  taxes,  charges,  assea 

ments,  impositions,  cause,  matter  or  thing  whatsoev- 

and  according  to  the  true  intent  and  meaning  of  ■ 

proviso  and  covenant  in  the  said  in  part  recited  ind 

ture  of  release  contained,  then  the  therein  abc^ 
written  obligation  should  be  void,  but  otherwise  shoa 
remain  in  full  force  and  effect,  as  by  the  said  wri^ 
obligatory  and  the  condition  thereof  wiA  more  ^ 
and  at  large  appear.  After  stating  the  provbo  for 
abatement  of  interest,  the  declaration  alleged  i^ 
breach,  that  the  defendant  did  not  well  and  truly 
or  cause  to  be  paid  unto  the  plaintiffs,  or  either  of  tkrs 
the  said  sum  of  6000/.  or  any  part  thereof,  on  the  i 
13th  day  of  November  1831,  but  therein  made  detmt 
and  by  reason  of  the  said  breach  of  the  sidd  conAitk 
the  said  writing  obligatory  became  forfeited,  an 
thereby  an  action  hath  accrued  to  the  plaintiffi  ^ 
demand  from  the  defendant  the  said  sum  of  I2fi00 
above  demanded :  Yet,&c.  Plea,  that  he  the  defend 
ant  did  pay  unto  the  plaintiffs  the  full  and  just  sum  ^ 
6000/.  of  lawful  money  of  Great  Britain,  with  inters^ 
for  the  same,  from  the  date  of  the  said  writing  oblige 
tory  until  the  day  next  hereinafter  mentioned,  after  thi 
rate  of  5/.  for  every  100/.  by  the  year,  on  the  said  IStl 
day  of  November  next  ensuing  the  date  of  the  sue 
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^^^riting  obligatory,  and  which  was  in  the  year  of  our       18^. 
I-ord  18S1.  which  said  sum.  of  6000/.  with  interest,  as      ^1^^^^ 
in  tliif  plea  aforesaid,  then  amounted  to  a.  large  sum  of  and  Anotlier 
>iK>ney,:  to  wit,  the  sum  of  6300/.  of  like  money^  and        Kvans. 
th^t  he  the  defendant  then  made  the  said  payment 
without  any  deduction  or  abatement  for  or  by  reason 
of  any  taxes,  charges,  assessments,  impositions,  cause, 
matter  or  thing  whatsoever,  and  according  to  the  true 
intent  and  meaning  of  the  proviso  and  covenant  in  the 
a?ud  indenture  in  the  said  condition  in  part  recited  con- 
tan^,  according  to  the  form,  tenor,  and  effect  of  the 
said  condition  under  the  said  writing  obligatory  written, 
84 in  the  said  declaration  is  mentioned:  concluding  to 
the  country,  &c. 

Demurrer,  showing  for  cause  that  the  said  plea 
ofirs  to  put  in  issue  and  to  affirm  a  matter  not  denied 
^J  the  plaintiff,  namely,  the  payment  of  interest  to 
I3th  November  1831,  on  the  said  bond  in  the  declara- 
ttOQ  mentioned ;  whereas  the  declaration  admits  the 
Psjment  of  the  interest  in  the  said  plea  mentioned,  and 
"^tes  only  the  non-payment  of  the  principal  sum ;  and 
the  plaintiff,  therefore,  cannot  safely  join  issue  on  the 
said  plea,  and  for  that  by  offering  to  put  in  issue  the 

Payment  of  interest  which  is  admitted,  it  tenders  an 

• 

immaterial  issue,  and  the  traverse  is  thereby  too  large, 
^  the  said  plea  is  otherwise  informal.  Joinder  in 
*^urrer. 

Y*  Jervis  supported  the  demurrer.  The  traverse  is 
^  large  for  putting  in  issue  a  matter  not  alleged  in 
"**  declaration,  viz.  the  non-payment  of  interest.  Mr. 
^t.  fViUiaMs  states  the  rule  of  pleading  on  this  sub- 
ject in  a  note  to  Rex  v.  Kilderby  (a).  "  A  traverse 
niDft  be  taken  of  some  allegation  contained  in  the 

M  1  Saund.  312  i,  notli.     See  Com.  Di^^.  tit.  Pleailei.  (G  1—13.) 
?0L.  V.  U  U 
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1835.  adverse  pleading,  and  a  plea  cannot  conclude  wlt& 

*^^"^^^  traverse  of  what  has  not  been  before  alleged  or  n 

and  Another  warily  implied^  though  it  may  affect  the  merils  of 

^  V-  case."    The  plaintiff  could  not  have  taken  issue  will 

£VAlfS 

out  being  guilty  of  a  departure.  The  plea  is  also 
on  general  demurrery  for  not  concluding  with  a  veri 
tion«    The  Court  here  called  on 

Cowling  to  support  the  plea.  As  to  the  last  poin  m. 
the  conclusion  to  the  country  is  proper,  for  as  thr"] 
plea  affirms  what  b  denied  in  the  declaration,  it  rais^^ 
a  complete  issue  ;  Skinner  v.  Kilby{a).  [Parke  B.  '. 
answers  the  declaration  and  something  else.]  Th.^ 
is  the  objection  to  the  substance ;  but  if  the  decIar-3K 
tion  amounts  to  a  denial  of  the  payment  of  interest,  iTzM 
plea  introduces  no  new  matter,  and  is  good.  IF  t^^ 
breach  is  incorrect  in  not  denying  the  payment  of 
interest  as  well  as  the  principal,  and  without  the 
duction  for  taxes  according  to  the  terms  of  the 
dition,  as  previously  set  out  by  the  declaration, 
error  of  the  plaintiffs  in  that  respect  could  maki 
necessary  for  the  defendant  to  answer  the  whoU 
the  plaintiff's  real  demand,  as  appearing  from  the  ^ 
dition  set  out  in  the  declaration  itself.  Now  that  ~ 
a  demand  of  interest  as  well  as  principal.  [Park  ^ 
A  plea  that  the  principal  sum  of  6000f.  was  paiS 
the  defendant  on  13th  November^  would  have  be 
sufficient,  for  non-payment  of  the  principal  is  the  or 
breach  alleged,  and  the  pica  should  have  been  confio« 
accordingly.  The  effect  of  the  breach  is  to  admit  t' 
payment  of  the  interest.]  May  not  the  defend/ 
plead  to  the  breach  as  if  it  had  been  properly 
signed  ?  At  all  events  the  plaintiffs  might  have  ss 
gone  to  trial  on  the  common  similiter. 

Lord  Abinger  C.  B. — I  was  at  first  inclim 
think  that  as  the  declaration  admitted  the  inter 

(a)  Cailhew,  87  ;  and  see  1  Saund.  R.  337  :  Com.  Dig.  Pleader, 
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'^^  been  fM,  the  plea  was  Dot  incorrect ;  but  I  yield        18S6. 
^  tVie  opinion  of  mj  brothers,  that  our  judgment  must      '^^v^^ 
**e  fcr  the  phintiff.     The  rule  of  Uw  against  raising    and'!Ser 
^^^^Qeosssary  iasues  nrast  be  strictly  adhered  to,  in  order  v- 

^  prevent  parties  from  being  embarrassed  as  to  the 
I^nts  they  must  come  prepared  to  try.  The  objec- 
^on  being  on  special  demurrer  must  prevail,  though 
^be  plaintiffs,  by  adopting  that  course,  have  thrown 
^Q  impediment  in  the  way  of  their  own  recovery  at 
*n  earlier  period. 

Parke  B. — The  plaintiffs  might  have  safely  taken 
■sane  and  proceeded  in  this  action ;   but  they  hAve 
^hoeen  to  demur  specially  to  the  plea ;  and  I  am  of 
opinion  that  their  objection  must  prevail.     This  is  an 
action  on  a  bond  conditioned  for  the  payment  of  a 
prindpal  sum  of  6000/.  and  interest.     The  plaintiffs, 
l^d  tbey  so  pleased,  might  have  declared  on  the  bond 
only  without  assigning  breaches ;  in  which  case  a  plea 
Bke  the  present,  showing  the  condition  of  the  bond, 
pleading  payment  according  to  the  terms  of  that  con- 
dition, and  concluding  with  a  verification,  would  have 
l^^n   perfectly   correct.      But   instead  of  declaring 
S^Qerally  on  the  bond,  the  plaintiffs  have  chosen  to 
^^  out  the  condition  in  their  declaration,  and  there 
^  assign  a  breach  of  one  part  of  the  condition  only, 
^>^*  the  non-payment  of  the  principal  sum  of  6000/., 
^'^i^itting  to  mention  the  interest.    For  the  purposes 
^  this  action,  then,  no  other  breach  of  the  condition 
appears.      Then  is  this  plea,  as  concluding  to  the 
^^^try,  a  proper  answer  to  the  plaintiffs'  demand? 
^  ought  to  have  only  embraced  matters  affirmatively 
0*  negatively  stated  in  the  previous  pleadings  on  the 
oAer  side,  without  including  any  thing  else.     That 
btisg  the  principle  upon  which  the  pica  ought  to  have 
been  cmistructed,  what  is  the  present  plea  ?    It  pro- 
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'^tveen  ttie  defendaiii  6t  the  one  part  and  the  plaintiiT       IJt^*. 
^^tbe  other  part,  the  defendant  did  agree  to  sell  to  the 
|f>l4iDti9^y  anil  the  plaintiff  did  agree  to  purchase  of  the 
^«fenHaiit,  all  'the  naptha  that  the  defendant  might      I^akie*. 
^Yuke  froth  the  lit  day  of  Jiin^  then  next^  for  and 
^iiijfi||(the  teini.of  ttwo  years,  say  from  VOQO  tO:  ISOO 
•^lifAvp^  month,  proof  strength  iSyit^/s  hydrometer, 
the  r/Moiof  ^»  6£f.  per  gallon  imperial  measure,  to 
SB- dufifie'Scf.  per  gallon  on  every  number  above  proof 
strength,  and  to  allow  in  the  same  proportion  for  all 
^  Alt  might  he  delivered  under  proof,  to  be  delivered  at 
•^ewporif  and  packages  to  be  returned:  payment  by 
acceptance  at  two  months  after  date,  allowing  2  j  jper 

I  ■   ■  ■  .  ■  I  * 

<3eiit  discount,  or  if  in  cash,  5  per  cent,  discount,  fron^ 

Mie  14tb  day  of  every  month,  for  the  quantity  delivered 

'Q  the  month  precieding.     And  it  was  thereby  then  also 

■greed,  that  should  the  plaintiff  be  desirous  of  dis- 

^olftbg'iheisiild  cdtitract  before  the  expiration  of  the 

said  term,  he  should  be  at  liberty  so  to  do  on  his  giving 

the  defendant  three  months'  notice  in  writing;  and  the 

said  agreement  being  so  made,  afterwards,  on  &c.,  in 

Consideration  thereof,:  [mutual  promises  .to  perform  the 

*^id  agreemfentj ;  and  the  plaintiff  says,  that  although 

^l)e  defendant  did  after  the  time  of  making  the  said 

^Kreement,  at  various  times  from  1st  June  188S,  to  1st 

^fril  I8SS,  duly  sell  and  deliver  to  the  plaintiff  certain 

^^^laatitieSy  to  wit,  3000  gallons  of  the  said  naptha,  and 

although  the  plaintiff  did  from  time  to  time,  during  the 

l^wiod  last  aforesaid,  duly  purchase  and  accept  of  the 

defendant  the  said  last-mentioned  quantity  of  naptha, 

the  prices,  and  pay  for  the  same  in  manner  and  at  the 

in  the  agreement  in  that  behalf  provided,  and  did 

time  Co  time,  during  the  same  period,  duly  return 

^lie  packages  in  the  said  agreement  mentioned  to  the 

^^endant,  and  did  in  all  other  things  perform  the  said 

^Sfreement  on  his  part ;  and  although  the  quantities  of 


gallons,  to  wit,  to  10,000  gallons  at  the  least; 
though  a  reasonable  time  for  the  sale  and  deH' 
the  residue,  to  wit,  7000  gallons  of  the  said  bl 
tioned  quantity  of  naptha  has  long  since  dapM 
the  plaintiff  was  always,  after  the  making  of  tl 
agreement  from  the  lat  June  1832,  during  the 
last  aforesaid,  and  within  a  reasonable  time  al 
expiration  of  each  month  of  the  said  laat-ioei 
period,  ready  and  willing  to  have  purchased  ■ 
ceived  of  the  defendant  the  residue  of  all  tli 
naptha  that  the  defendant  might  make,  at  Ae 
1000  to  1200  gallons  per  month,  at  the  pticee 
said  agreement  in  that  behalf  specified,  and  t 
duly  returned  the  packages  of  the  said  naptfa 
time  to  time,  as  in  the  said  agreement  is  also  men 
and  to  have  paid  for  the  said  naptha  in  the  i 
and  at  the  time  in  the  said  agreement  also  men 
whereof  the  defendant  then  had  notice ;  Yet  t 
fendant  not  regarding  the  said  agreement  and  1 
promise,  or  either  of  them,  did  not  at  any  tine 
the  period  last  aforesaid  deliver,  nor  bath  he  h 
delivered  to  the  plaintiff,  at  Newport  or  cisewha 
greater  quantity  of  the  said  10,000  gallons  thant 
3000  gallons  of  the  said  naptha,  and  the  i 
thereof,  to  wit,  7000  gallons,  was  and  ia  whi^ 
and   undelivered   by  the  defendant  to  the  fi 
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*^  tevUlufe  of  "die  sAid  ouptha,  ami  selling  the  same  al       1839.  ^ 
'^di  adfvatioed  prices. 

I^I^ea.  AiCDtbefirsiandseoond(a)eoant8ofthe 
^^kraliM,  dmt  before  and  at  the  time  of  making  the      ^^^^^^ 
^itUagwcnionits  respectively,  the  defendant  was  a  ma* 
^^iSMofer  of  ieotate  of  Kme,  and  carried  on  the  trade 
"basiaesa  of  such  manufiicturer,  to  wit,  in  ftc,  and 
tbe  said  times  respeetiyely  the  defendant  intended 
expeeted  to  eontinae,  and  it  was  eitpected  by  the 
plaintiff  that  the  defendant  wonld  continue  to  carry  on 
A^ieli  trade  and  business  for  the  periods  of  time  to 
'^^Inoigi  the  said  agreements  respectively  referred,  in  the 
in  wWch  he  was  at  the  said  times  carrying  it 
;-  and  hf  tlie  coarse  of  soch  manufacture  as  so  ear- 
on  arid  expeeled  to  be  carried  on,  naptha  was  and 
espteted  and  intended  to  be  made  and  prodaced» 
sis  tlie  principal  object  of  such  manufacture,  bot  as 
*»cEdantri  to  the  manufacture  of  acetate  of  lime,  thie 
T^mutity  of  siaptlia  so  produced  being  limited  by  the 
^{vsurtity  of  acetate  of  lime  which  the  defendant  might 
oecaaion  to  make  in  his  said  business,  and  that  it 
It  then  and  there  intended  or  expected  that  the 
shooldy  daring  any  part  of  the  said  periods 
^^  time,  make  any  naptha  otherwise  than  as  aforesaid ; 
^^  all  which  premises  the  plaintiff  at  the  said  times  re* 
^Pactiiely  bad  notice;  and  the  defendant  avers,  that  the 
^^d  agreement  was  made  of  and  concerning  such  nap- 
^^^  so  expected  to  be  produced  in  such  trade  and  busi-^ 
^^«By  and  that  the  plaintiff  and  defendant  meant  and 
^^^tnnded  by  the  said  first-mentioned  agreement,  that 
^^  defendant  should  sell  and  the  plaintiif  buy  all  such 
^^ptha  to  be  made  in  such  trade  and  business  and  no 
^^<^ire,  but  that  the  plaintiff  should  not  be  compellable 
^  deceive  or  pay  for  more  naptha  than  from  1000  to 

v^)  The  second  count  mudi  retembled  the  first,  and  became  immaterial. 


agreement  meiitionedy  the  sM.  qamtitieA  o 
idit^ie.aaid  declaration  in  that  ibebalfimentfiei) 
tbat'tthe  same  .waii{ all! the  Mtptbaniade'bf  itlM 
lubX  in<his  said  trade 'and  bnwieBs^taiididniltthv 
ant  did  aot  during  the  said  peiibds  'vasJkm^y^ 
otber  naptha  than:  wbat  be  so  deliwvedJ  )Veri 
■  Second  iplea.  That  before  the  time  of  Ike 
delivery  of  the  saidiquantities  ofinaptba  im  tke 
claration  meotioned'to  have  beeo  sold  and  ddh 
the  defendant  to  theplaiBtifiPvespecti^yyitwn 
by  (and  between  them,  that  auqh'iquan  titles  ol 
should  be  accepted  and  received  bytbs'plUn 
soid  md.cklivered  by^the  dMendant,  iuatead 
quantities. mentioned  and  agreed,  by:  the  jaid:  A 
tioned  agreement  to  be  bengbt  and  seld^  and^J 
same>were»  under  such  agreements  so  made  inn 
half,  bought  and  sold»  delivered  and  xecmvik 
satiaiactioD  of  such  quantitieB  •  in  such  fivsi^tai 
agreement.    Verification.  (^: 

Third  plea.  As  to  the  first  county  that  a 
making  of  the  said  agreement  in  that  count- mei 
and  after  the  whole  of  the  supposed  causes  o 
therein  mentioned  had  acoruedf  and*  duriogi  1 
term  of  two  years  therein  specified*  to  yrityi 
March  1833,  in  consideration  that  the  defemftuQ 
plaintifi^'s  request,  would  agree  with  the^-fpisi 
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**^tt  iKumtted '  the  defendant  Do  forego  all  claim  iflre^       1835. 

^PQQi  of  sttoh  last^mentioiied. causes  of  action  and  the 

S^iotiff'a  damages  on  occasion  thereof,  and  to  accept 

^Uch  'agreemeBl  in  fiiU  satis&otion  and  discharge  of      Daniel. 

*tick]ast'iBentioned  cause  of  action  and  damages;  and 

fthe  defimdanl  aTers,  that  he  did  accordingly  then  agree 

^»stfa  the  fdaintiff  to  reduce  the  price  of  the  said  naptha 

be. sold  by  the  defendant  to  the  plaintiff  under  the 

id  agreement  in  the  first  count  mentioned ,  from  the 

l.st  ^pril  18S3^  ontil  the  expiration  of  the  said  term  of 

'tmo  years,  at  the  rate  of  2s.  Aid,  per  gallon,  at  proof  per 

SffJtetl'M  bydnwneter,  and  reduced  such  price  accord- 

isigly.  iipea  the  terns  aforesaid,  and  the  defendant  then 

fluxreplad  sach  agreement  in  full  satiaCsction  and  dia- 

cJiAige  of  the  said,  cause  of  action  in  the  said  first  count 

iiMaijliuiied,and  all  the  plaintiff's  damages  on  occasion 

Vberelif.    Verifieatton. . . 

'  ''Xhe  lut  .plea  took  jsave,  that  diere  was^iiot  aiqr  eon* 
*>rt^gutieh  foe  theioaid  supposed  agreement  and  promise 
^f^tfae  defendant  in  the  aecondcount  mentioned. 

X>emarrer^  assigning,  as  to  the  first  plea,  the  special 
Lvaaes,  that  the  defendant  offered  to  put  in  issue  as 
of  &ct,  the  construction  of  an  agreement  which 
matter  of  law ;  that  the  plea  amounted  to  the  gene- 
^^t  issue,  and  offered  to  put  in  issue  matters  irrelevant 
^'^  immaterial,  and  that  it  was  double. 

As  to  the  second  plea,  that  the  agreement  stated 

^^bt  to  have  been  shewn  to  be  in  writing,  that  there 

^M  no  consideration  for  such  agreement,  and  that  the 

^^^Wery  of  a  smaller  quantity  could  not  be  a  satisfaction 

^^  the  son-delivery  of  a  greater  quantity. 

As  CO  the  third  plea,  that  the  agreement  there  stated 
*^oukl  have  appeared  to  be  in  writing  and  signed  by 
^  party  chargeable,  and  that  the  plea  was  double. 

As  to  the  last  plea,  that  it  did  not  confess  and  avoid 
^  deny  the  matters  in  the  second  count,  but  referred 
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1SS5«       to  it  as  the  supposed  agreement ;  that  it  was  dodbtfiil 

Jj**-'^      to  which  of  the  airreements  mentioned  in  the  seeond 

V.  count  the  pfea  vras  pleaded ;  that  it  was  repugnant  and 

Dakibl.      ought  to  have  concluded  with  a  verification,  so  that 

it  was  double.    Joinder. 

W.  H.  WaUon  for  the  plaintiff.  Tlie  constnictioii 
of  the  agreement  ''to  purchase  from  the  defendant  all 
the  naptha  he  may  make  during  the  terra  of  two  yean, 
say  from  1000  to  1200  gallons  per  month/'  is  finr  the 
courty  Crosi  y.  Egtin  (a) ;  but  the  defendant,  \rf  aver- 
ring in  his  first  plea  that  the  quantity  of  it  was  to  be 
limited  by  the  quantity  of  icetate  of  lime  be '  afabold 
manufacture,  hfts  attempted  to  introdnce  extrkisic  eti^ 
deoce  in  explanation,  which  would  give  it  a  constmctSoil 
quite  difierent  from  the  contract  stated  in  the  dechr»- 
tion.  The  first  agreement  must  be  taken  to  be  -inf 
writing,  being  within  the  statute  of  frauds  S9  Cdr^i* 
c.  S.  Then  it  could  not  be  varied  by  unwritten  evideaeei 
this  not  being  the  case  of  a  particular  course  of  trade^ 
or  of  the  peculiar  mercantile  sense  acquired  by 
tain  words.  Besides,  that  part  of  the  plea  which 
to  put  a  different  construction  on  the  contract  laid  (n 
the  declaration,  amounts  to  the  general  issue.  [Partw 
B.  was  understood  to  assent.] 

The  second  plea  is  bad,  because,  as  the  first  agree- 
ment must  be  taken  to  be  in  writing  within  the  statute 
of  frauds,  it  could  not  even  before  breach  be  waived  by 
a  subsequent  unwritten  agreement,  though  if  the  first 
had  been  a  written  contract  not  affected  by  the  statute 
it  might  have  been  so  waived,  Oos$  v.  N^^ewi{fi^. 
Now  the  plea  admits,  that  the  subsequent  agreement 
relied  on  by  the  defendant  was  oral ;  for  had  it  been  in 
writing,  it  was  incumbent  on  him  to  have  stated  it  in  his 

(a)  2  Bar.  &  Adol.  106.  (fr)  5  Bar.  U  AdckL  5S. 
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P^M^Cmer^Bmrberia).    Betidot,  tKb  pic*  onif  mBkn       1835: 
^ot  «o  aecordf  for  the  satisfaction  which  it  pro&aaas  to 
^Ikov  is  mot  iiaaaoDable,  on  the  princifrfe  acted  on  in 
-f^iUk  f.  Sitiitm  (6),  nz.  that  a  plea  of  acceptance  of  a      ^^"'^ 
smaller  sum  in  lieu  of  a  larger  is  bad* 

The  first  objection  to  the  second  plea  also  applies  to 
Clie4bird  fdta ;  otir  does  it  sufBcIently  confess  the  cabse 
of  adioo  which  ife  seeks  to  a? oid,  for  it  states  them  as 
^*  wmfpomi"  causes  of  action.     Gould  r.  Lagtury{e) 
ia  m  TpoknU  where  it  was  held»  on  special  denrarrer,  that 
m.  plea  of  discbarge  under  an  insoltrent  act  from  the 
of  action  in  die  declaration  mentioned  **if  anyy** 
badf  for  not  sulScieoily  confessing  the  bneach 
^^Ueb  .U.-prnfessed  to  answer,  by  the  subsequent  aaatSer 
oC  dpfclHurge. .  [Por^^B.  It  does  not  appear  to  me 
tlaal  she: word  **  supposed"  b  open  to  the  same  objec- 
tion.   That  wofd  is  so  used  in  the  uniform  course  of 
pfcading  (d),  eoBcept  in  abatement,  which  plea  stands  oa 
*  IMtlouIajr  grounds    The  reason  of  its  original  intro* 
doelioOf  was  to  avoid  a  seeming  incongruityi  whesci 
^^  geaeral  issue  was  pleaded  at  the  same  time  with 
spadal  pleas. 

The  last  plea»  in  denying  the  consideration,  denieS' 
^^  existence  of  any  contract  between  the  parties*  It 
^  therefore  bad,  as  amounting  to  the  general  issue. 

Afoa/iS  for  the  defendant  having  intimated  that  he  was 
^'^^ttled  to  judgment  for  defects  in  the  declaration, 

V,H.  Waison  proceeded  to  support  it.    In  order  to 

<(Cdds  whether  this  declaration  is  good,  the  proper  con- 

itnction  of  the  agreement  must  be  considered.    It  is 

tfwtfadsd  by  the  plaintiff  to  mean,  that  the  defendant 

(«)  T.  Bayni*  460;  S.C.  Sir  T.  Jooes,  156.    Com.  Dig.  Actioo  on 
Ammftit,  (F  3)  ;  1  SauDcL  211  b.  n.  276  a. 
(b)  5  East,  2S0.  (c)  Ante,  Vol.  IV.  863. 

(d)  See  per  Lord  Lyndhnr^i  C.  B.,  in  Gaufd  v.  Laibury,  ante,  Vol.  IV. 
S«5. 


boBiness  in  such  a  manner  as  to  enable  him 
cbfatract'with  the  ptaintifi^  was  ansHrered  in  the 
He  then  asked,  whether  the  dectairation  alle 
the  naptha  madeby  the  defendant  had  hot  be 
whether  the  plaintiff  could  contend  that  thi 
was  broken,  if,  at  the  end  of  two  years,  th 
had  been  under  the  necessity  of  altogethc 
his  trade  of  making  acetate  of  lime,  for  ade 
which  he  could  not  control  and  against  h 
though  short  of  an  act  of  God  ?]  It  is  hei 
to  say,  that  a  voluntary  abandonment  of  t1 
before  the  expiration  of  the  two  years  w 
actionable  breach  of  the  agreement.  Lord  t 
V.  Gf76tfr/ (a)  applies;  there  a  tenant  covei 
he  would  at  all  times  and  seasons  of  burninj 
ply  the  lessor  and  his  tenants  with  lime  at  a 
for  improving  their  lands,  &c.  This  was  I 
court  to  be  an  implied  covenant  to  burn  lim 
seasons.  [Lord  Abinger  C.  B.  That  di 
ceeded  on  the  whole  context  as  well  as 
themselves.  That  is  the  proper  mode  to  fis 
ing  of  particular  words.  But  what  is  th 
agreement  to  show  an  obligation  on  the  di 
continue  his  manufactory  for  the  full  term  o 
or  to  supply,  at  all  events,  a  quantity  an 
about  1000  or  ISOO  gallons  per  month  ?    S 
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uit's  Daj^tha^and  ^ould  not  take  that  of  any  one  else. 

Iq  Gpoff  y.  ^iin[(a),  the  contract  for  purchase  of 

^rimii  800  quarters,  more  or  less,"  of  foreign  rye,  did 

>iot  iodade  the  whole  cargo,  some  wheat  being  also 

biwight  to  the  plaintiffs  by  the  same  ship.     Now  this 

cwtract  is  only  to  deliver  all  the  naptha  the  defendant 

na|ght  make,  be  it  more  or  less.    Alderson  B.  What 

<loei  ''say**  mean,  standing  alone  on  the  record,  without 

iti  legal  effect  or  actual  meaning  being  also  stated 

Miere?    In  Crott  v.  Eglin  the  only  counts  were  the 

money  cpuntSi  so  that  all  the  difficulty  arose  on  the 

evidence.]     In  Smith  v.  Wilson  (6),  an  allegation  on  a 

KGord  of  1000  rabbits,  was  satisBed  by  proof  of  the 

custom  of  the  country,  that  1000  rabbits  meant  1200, 

without  an  averment  to  that  effect  on  the  record. 

Mottle  contra,  was  understood  to  give  up  the  objec- 
^^n  to  the  second  count,  and  was  stopped  by  the 
COWL 

Lord  Abinger  C.  B. — There  is  no  occasion  to  in- 

HfBut  whether  the  pleas  can  be  sustained  or  not ;  for 

^preliminary  question  is^  whether  the  declaration  is 

8^?    The  contract  there  stated  is,  that  the  defend- 

^^igreed  to  sell  and  the  plaintiff*  to  purchase  all  the 

^ptha  which  the  defendant  might  make  from  the  first 

^^yof  Jtm^  then  next,  for  and  during  the  term  of  two 

>can,  "say,  from  1000  to  1200  gallons  per  month." 

'ti  declaring  on  this  contract,  the  plaintiff*  states,  that 

^Iduragh  he  has  received  3000  gallons,  the  defendant 

^ght,  under  the  agreement,  to  have  made  naptha  at 

tbe  rate  of  from  1000  to  1200  gallons  per  month,  which 

voold  have  amounted  to  a  much  larger  quantity  than 

the  3000  gallons,  that  is  to  say,  10,000  gallons ;  and  he 

(a)  2  B.  &  Adol.  106.  (b)  3  D.  &  Adol.  728. 


poM.  TbuB,  by  euatom,  the  word  "  arerage" 
quired  the  sense  of  "partial,"  Uiough  in  ila- 
aen$a  it  Imb  an  oppoate  ugnificRtioiK  There  m 
berlesa  other  instanceB  in  which  tbe  meMtiatgi 
cantile  contracts  has  been  nade  matter  of '« 
In  the  present  case,  however,  we  can  only  conM 
agreement  bom  the  bare  words  employed,  thei 
no  averments  in  the  declaration  to  gtte  a  d 
construction  to  them.  The  agreement  there  lai 
the  &ce  of  it  uncertain,  being  simply  tim,  tl 
plaintiff  undertakes  to  accept  all  tbe  naptha  vti 
defendant  may  happen  to  manufacture  with 
period  of  two  years.  The  words,  "  say  from  '. 
ISOO  gallons,"  are  not  rendered  certain  by  an 
raent  that  tbe  defendant  undertook  at  all  erei 
the  quantity  manufactured  should  amount  to  sc 
If  by  fraud  the  defendant  manufactured  less  tl 
ought  to  have  done,  the  breach  should  have  s 
accordingly.  Hod  he  represented  that  the  q 
would  be  from  1000  to  ISOO  gallons,  knowing  h 
make  500  oidy,  the  action  woold  be  for  &lse  re] 
tation.  Here  it  is  not  alleged,  that  in  the  oi 
course  of  his  manufacture  tbe  defendant  oat 
have  produced  a  larger  qotetity  than  he  hta 
Then  we  cannot  say  that  he  has  broken  his  c( 
A  distinct  breach  of  contract  should  be  stated, 
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*bovra  it  to  be  iatended  aa  a  9QTi  of  warranty  or  repre-       18S5. 
•onlaiion,  tlpat  the  probable  amount  which  might  be     l^^'^^' 
ncpeeteA  to  be  produced,  in  case  no  extraordioarj  ac^  v. 

dent  should  occur  to  prevent  it,  would  be  about  1000      ^^m'^- 
to  ItOO  nallona,    I  am  of  opioioQ  that  the' defendant's 
eonCvaci  was  in  reality  this,  *'  I  undertake  to  sell  to  you. 
Uie  plaintift  all  the  naptha  I  may  make  in  my  works 
d«rii^  the  next  two  years."    But  the  statement,  that 
the.  naptha  so  produced  might  probably  amount  in 
fjoantity  to  1000  or  ISOO  gaUons  per  month,  ia  no  part 
of.  the  real  contract^  which  was  only  for  the  sale  of  aU 
tbe  ttptha.  that  the  works  might  reasonably  make. 
Censisyently  with  the  breach  assigned  in  the  declaim 
ioa,  the  works  might  be  wholly  incapable  of  producing 
9ore  than  the  quantity  actually  delivered. 

P-AEKE,  BoLLAMD,  and  AxoKftsoM  Bs.  concurred. 

Judgment  for  the  defendant  (a). 

(*)  <AttD  tke  word  "  May"  wlieti  applied  to  quantity  of  an  article  sold,  kc, 
«>^  Ikvtt.  211^  PMU^  V.  Aulimg ;  fVTHugton  v.  FurUr,  8  East,  945. 


I^s  on  the  demise  of  Joseph  Ashby  and  Others 

against  Baines. 

KJJECTMENT  for  a  house  and  land  at  Laverton  in  a  testator, 
Yorkshire.    The  following  case  was  stated  for  the  l^}^\  directing 

,  ,  ^  his  debts  and 

fttkm  of  thb  court  by  order  of  a  baron,  pursuant  to  funeral  ex- 
tS&4TFi«.4.c.4a.8.25.  P--;°i^ 

"  executrix 
'oaAer  named,''  bequeatfied  to  his  heir-at-law  100/. ;   and  then  gave   to   his 
bm,  whom  he  made  sole  executrix,  all  and  singular  his  lands,  tenements,  and 
laget  ''  by  her  freely  to  be  possessed  and  enjoyed :"  lieid,  that  the  daughter 
mly  a  life  esute. 
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1835.  Thomas  Aahby  being  seised  in  fee-simple  of  the  pi 

mises  mentioned  in  the  declaration,  made  his  last  ^ 
and  testament,  which  was  duly  signed  and  attested 
as  to  pass  real  estates,  in  the  following  words : — 

Baides.  **  In  the  name  of  God,  Amen.     I,  Thomai  AAhy 

Belforih,  in  the  township  of  Laverion,  in  the  pariah  c 
Kirby-Malyeard,  in  the  county  of  York,  yeoman,  bd^j 
of  sound  and  disposing  mind  and  memory,  do  mafai 
and  ordain  this  my  last  will  and  testament  in  maooer 
and  form  following;  that  is  to  say,  I  will  that  all  my 
just  debts  and  funeral  charges  be  paid  and  discharged 
by  my  executrix  hereinafter  named.  I  give  and  be- 
queath unto  Thomas  jJshby^  my  son,  the  sum  of  lOtf. 
to  be  paid  six  months  after  my  funeral ;  but  that  if  DJ 
son  Thomas  should  die  before  my  death,  or  before  b^ 
receives  his  legacy,  then  his  wife  and  children  shall  rc 
ceive  it  share  and  share  alike,  that  is,  equally  JUvidtf 
amongst  them.  I  give  to  Mary  Beckiviih  one  giun^ 
to  be  paid  six  months  after  my  death.  Also  I  give 
my  beloved  daughter  Elizabeth  Simpson,  whom 
likewise  constitute,  make,  and  ordain  the  sole  execT 
trix  of  this  my  last  will  and  testament,  afl  and  singJM 
my  lands,  tenements,  and  messuages  by  her  freely  to  i 
possessed  and  enjoyed ;  and  I  do  hereby  utterly  di 
allow,  revoke,  and  disannul,  all  and  every  other  form* 
testaments  and  wills  by  me  in  any  way  before  name 
and  willed  and  bequeathed,  ratifying  and  confirmii 
this,  and  no  other,  to  be  my  last  will  and  testament 
witness  whereof  I  have  hereunto  set  my  hand  and  si 
this  24th  day  of  January  1800." 

The  testator  shortly  after  died  seised  as  aforesff 
leaving  Thomas  Ashby  his  only  son,  and  his  daugb 
Elizabeth  Simpson,  him  surviving.  The  will  was  pro« 
by  Elizabeth  Simpson  executrix  therein  named  on  4 
February  1800.  The  personal  property  of  the  testsa 
consisted  of  goods  appraised  at  the  sum  of  IR  is*, Mi 
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a  sum  of  100/1  at  interest  in  the  hands  of  a  neigh-        1S35. 
ur,  which,  after  the  testator's  decease,  was  received 
^y  his  executrix.     The  legacy  of  100/.  was  paid  by  the 
executrix   to  the  testator's  son  Thoinas  Ashbtj,  who 
signed  the  following  receipt : — 

''Received. by  me  Thomas  Asliby^  of  Bishop-Monk^ 

'or,  in  the   county  of   Ycrk^   yeoman,  of  Elizabeth. 

SimpMon^  the  wife  of  John  Simpson,  and  sole  executrix 

z^amed  in  and  by  the  last  will  and  testament  of  Thomas 

•^r^jkbift  l^te  of  Belforihf  in  the  township  of  Lacerton^ 

^c^  the  parish  of  Kirkby^Malyeard,  in  the  county  of 

3:^ofi*,  yeoman,  my  late  deceased  father,  the   sum  of 

I  CXULy  being  a  legacy  left  to  me  by  the  said  last  will  and 

'C^^atament  of  the  said  Thomas  Ashbi/  deceased,  bearing 

d  ^ite  on  or  about  the  S4th  January  1800;  and  of  and 

the  payment  of  the  said  100/.,  I  do  hereby  for 

tt  acquit,  release,  and  discharge  the  said  Elizabeth 

1^)1,  and  the  said  John  Simpson  her  husband,  and 

of  them,  their  and  each  of  their  heirs,  executors, 

idmmistrators,  and  his,  her,  and  their  goods  and 

^uattelfl,  lands  and   tenements,  and  particularly   the 

l^xads,  tenements,  and  hereditaments,  late  the  estate 

*^*^^  inheritance  of  the  said  Thomas  Ashby  deceased.    As 

^^tness  my  hand,  this  2LM  day  of  July  1800.      Wit- 

^^^^^iGeorge  Wharton.     Thomas  Ashby^  4-  his  mark." 

-Bizabeth  Simpson  survived  her  husband,  and  died 

^   18S9  in  possession  of  the  premises,  leaving  Mark 

^vpicm  her  eldest  son  and  hcir-at-Iaw,  who  is   still 

^^g.    Joseph  Ashby^  a  lessor  of  the  plaintiff  in  this 

^^tion,  is  the  eldest  son  of  lliomas  Ashby  now  deceased, 

^  died  intestate,  and  was  the  only  son  and  heir*at- 

«vof  Thomas  Ashby ^  the  testator  above-named. 

The  question  for  the  opinion  of  the  court  is,  Whe- 

dier  or  not  Joseph  Ashby ^  one  of  the  lessors  of  the 

fhun&Sf  is,  under  the  circumstances  above  stated,  now 

eotitled  to  recover  the  premises  in  question  in  this  ac- 

VOL.  v.  X  \ 
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1835«  tion  of  ejectment.  If  tbe  court  shall  be  of  opioioi 
he  is  so  entitled^  judgmeot  is  to  be  entered  fo 
plaintiff  by  confession,  with  l4«  damages  and  co 
be  taxed.  If  the  court  shall  be  of  a  contrary  op 
then  judgment  is  to  be  entered  for  tbe  defendant 

John  Henderson  for  the  lessor  of  the  plaintifi 
stopped  by  the  court,  who  called  on 

Tomiimon  for  the  defendant.  Tbe  testator's  di 
ter,  JEUxabeth  Simpson,  under  whom  the  defei 
claims,  took  an  estate  in  fee.  Though  the  mere  i 
the  latter  words,  '*  by  her  freely  to  be  possessec 
enjoyed/'  does  not  of  itself  show  the  testator's  inte 
to  confer  a  ice,  Goodrighi  d.  Drewry  v.  JBorrsi 
yet  Love€u:re9  v.  BUght  (&)  shows  that  those  n 
under  special  surrounding  circumstances,  may 
the  fee.  In  Lovec^cres  v.  Blight  the  testator  dn 
his  real  property  with  the  payment  of  an  annuily 
wife,  and  then  devised  it  to  his  executors  **  freely 
possessed  and  enjoyed."  Lord  ManJsfieU  said, 
freely  was  a  material  word»  for  that  the  testator  fa 
charged,  his  estate  with  the  payment  of  the  annu 
Ilia  wife,  &c.»  could  not  mean  by  the  word  fim 
give  it  free  of  incumbrances  ;  the/r^  eufoymeKt,  \ 
fore,  must  mean  free  from  all  limitations,  t.  e.,  the 
lute  property  of  the  estate.  So  here,  the  deti 
JElizabeth  Simpson  of  the  testator's  lands,  ^'  b] 
freely  to  be  possessed  and  enjoyed,"  after  be(|ues 
a  legacy  to  his  heir-at-law,  shows  that  he  waa  n 
tj»id^  to  take  the  reversion*  [Lord  Abmgw 
Probability  that  the  testator  intended  to  tJMJiAAi 
heir-at-law,  is  not  sufficient  to  do  so.]  The  testator  d 
his  debts  and  funeral  expenses  to  be  paid  by  hb  e»m 
thereinafter  named.    [Lord  Abinger  C.  B.  That  d 

(a)  11  £a8t,  220.  (6)  Cowfi.  353. 
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^^'^  ha  n  mipliecl  by  the  making  her  executrix.]  These  18S5. 
**^  not  wordi  of  general  direction  to  executors  to  pay 
^  cluuge  on  the  personal  estate,  but  are  special,  operat- 
^^g  as  a  sort  of  designatio  persona?,  imposing  the  charge 
on  JUizabeth  Simpson  as  an  individual,  and  not  in  her  re- 
presentative capacity.  See  the  judgment  of  Black- 
^om§  J.,  in  Goodrighi  d.  Phipps  v.  Allen  (a).  [Lord 
-^Singer  C.  B.  If  land  be  given  by  will  to  A.,  charged 
in  his  hands  with  an  annuity  to  be  paid  to  B.,  it  is  a 
i^easonable  presumption  that  he  meant  A.*8  estate  to  be 
afee,  or  the  charge  would  fail  if  il.  should  die  before  B.] 

Lord  Abinoer  C.  B. — The  courts,  when  called  on  to 

conatnie  a  will,  endeavour  anxiously  to  discover  the 

testator's  intention,  but  do  not  proceed  to  a  conclusion 

respecting  it  on  mere  conjecture  or  guess.     Looking 

^  the  whole  context  of  this  will,  nothing  appears  to 

diow  any  intention  of  the  testator  to  disinherit  his  heir- 

••Isn,  or  to  give  more  than  a  life  estate  to  his  daughter 

-BhofelA  Simp%om.    No  claim  in  the  will  imposes  any 

*^  condition  on  her  as  would  require  a  larger  es- 

^ to  vest  in  her,  nor  are  the  words,  ''all  and  singular 

^  knds,  tenements,  and  hereditaments,"  equivalent  to 

^expression  ''all  my  estate^  (6),  so  as  to  carry  a  fee; 

^  the  subjoined  words,  **  freely  to  be  possessed  and 

^ojred,"  taken  alone,  are  clearly  insufficient  to  do  so. 

BoLLAND  B. — In  Goodright  d.  Phipps  v.  Allen,  De 
'"Wjr  C.  J.  puts  his  judgment  on  the  ground  now  taken 
^Aiscourt.  "The  annuity  is  given  to  Ramsay  for  her 
^ilonl  life  to  be  paid  by  the  executor,  which,  being  of 
li  mwertain  duration,  must  have  a  fee  to  support  it/' 
liat  is  the  real  foundation  for  that  decision.  In  this 
le  no  such  reason  exists.     The  description  of  the 

)  W.BU.  1041. 

)  See  cases  collected,  6  Cruise  Dig.  tit.  Devise,  ch.  x.  191,  3d  edit* 

xx2 


CGO  CASES  IN  EASTER  TERM 

1835.  property  itself,  and  the  mode  of  its  enjoyment,  are  bol 
insufficient  to  pass  a  fee.  And  the  only  charge  her 
contended  for  is  a  charge  for  funeral  expenses,  wlucl 
the  executrix  was,  as  such,  at  all  events  bound  to  pay 

Alderson  B. — I  am  of  the  same  opinion.  Befi^ 
the  defendant  can  succeed  against  the  general  rule  4C 
law,  we  must  see  that  by  the  will  the  testator  meant  C: 
go  beyond  a  gift  of  an  estate  for  life  to  Elixab^ 
Simpson ;  but  that  does  not  appear. 

Judgment  for  the  lessor  of  the  plaintiff. 


In  the  matter  of  the  Estate  and  Effects  of  John 

Evans,  deceased. 

Real  estate        A    RULE  bad  been  obtained  for  the  attorney-fOiM 
was  devised  to  -^  ^al,  under  42  G.  3.  c.  99.  s.  2.  caUing  upon  Ge*w 

trustees  for  o     r  w 

the  benefit  of    Batley,  the  executor  of  the  will  of  «A  £vans,  deoeaffr* 
forlife  and*^^  *^"^  trustee  Under  it  for  the  sale  of  certain  freeho* 


after  their  and  copyhold  estates,  to  show  cause  why  he  si 

deaths  to  be  ,                                   <•    i       i                i     .                * 

distributed  ^^^  render  an  account  of  the  legacy  duties  payafeB 

among  their  under  such  will,  and  why  the  same  should  not  be  wm 

children  and  •'                                                      "^ 

others.    The  &c.     The  affidavit  stated  the  deponent's  belief  ih: 

fhb^directi^^  ^^^^  ^^^  sold  the  testator's  estates  under  the  will, 

"  it  shall  be  a  part  thereof. 

trusteesTo  sell  "^^^  affidavits  disclosed,  that  J.  JEvans,  by  bb  iv 


the  same,  or     dated  4  August  1818,  duly  executed  and  attested 

anv  Dart  there** 

of,  as  shall  ap-  ^f^^  bequeathing  certain  pecuniary  legacies  and 
pear  most  ex-  ^j^g  directed,  that  if  his  just  debts  and  funeral 

pedient  to  any  •* 

trustee  or  trus- 
tees for  the  time  being,  towards  the  management  of  my  property  and  affairs.*' 

A  part  was  sold  by  the  trustees  soon  after  the  death  of  the  devbor,  it  being  adl^ 
tageous  so  to  sell  it  for  building,  and  the  rest  was  sold  ten  years  after  by  order  ^ 
court  of  equity.  Held,  that  neither  sale  was  of  property  directed  to  be  sold  bjT  ^ 
testator,  within  the  meaning  of  55  G.  3.  c.  184,  schedule,  part  3,  and  therefore  t& 
no  stamp  duty  was  payable. 
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P^^^  and  all  the  legacies  and  annuities  thereby  given,        ]  ,s,]5, 
^^d  not  be  satisfied  out  of  his  personal  estate,  ex- 
<^Usive  of  bis  leasehold  property,  particularly  charged 
°is  leasehold  estates  in  Southwark  with  the  payment  of 
^e  deficiency,  and  by  his  said  will  gave,  devised,  and 
'^ueathed  all  and  singular  his  freehold,  copyhold,  and 
Icaaehold  estates  situate  and  being  in  Kent,  Surrey, 
ttd  Essex,  or  ekewhere,  and  all  his  personal  estate 
soever,  subject  to  the  payment  of  his  debts  and  lega- 
cies, unto  his  sister  Mary  Bailey,  (who  died  in  testa- 
tor's lifetime^)  and  his  brother  George  Evans,  (who  also 
died  in  the  testator's  lifetime,)  and  his  brother  George 
Evans,  also  since  deceased,  and  Fisher  Evans,  their 
heirs,  executors,  administrators,  and  assigns,  according 
to  the  nature  thereof  respectively,  upon  the  trusts,  in- 
tents, and  purposes  thereinafter  mentioned ;  that  is  to 
>ay,  as  to  one  third  part  or  share  of  such  residuary 
Mate  devised  and  bequeathed  as  aforesaid,  the  said 
testator  willed  that  the  said  trustees,  and  their  heirs, 
^eeutors,  and  administrators,  should  stand  seised  and 
Posiessed  of  it,  in  trust  to  pay  the  rents,  interest,  divi- 
dends, and  produce  of  such  third,  as  the  same  should 
•ttme,  to  his  sister  Mary  Batley,  during  her  life,  for 
ber  separate  use  ;  and  after  his  decease,  the  said  tes- 
forgave  and  devised  such  third  part  of  his  residuary 
I^^operty  unto  the  children  of  the  said  Mary  Batley 
Itting  at  his  death,  equally  to  be  divided  among  them, 
^  tenants  in  common,  and  their  respective  heirs,  exe- 
^Qtors,  administrators,  and  assigns ;  or  should  any  of  the 
then  present  five  children  of  the  said  Mary  Batley  die 
^hisy  the  said  testator's,  lifetime,  leaving  any  issue  living 
tt  bis,  the  said  testator's,  decease,  such  Issue  should  be 
entitled  to  the  same  share  as  the  deceased  parent  might 
liive  claimed  if  living  at  his,  the  said  testator's,  death. 
The  will  gave  power  to  B,  Batley,  the  husband  of 
Mary  Batley,  by  writing  under  his  hand  or  hist  will, 
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puneiit  ittght  have  doimed  if  living  at  the  time       1835. 

^  hii,  the  said  testator's,  death ;  and  if  any  child  of      *-•^^^^ 

^btt  nid  G .  Evwu  Uving  at  his,  the  said  testator's,  death,       £v a^s. 

^hodd  die  under  twenty-one  years  without  issue,  his  or 

>te  part  or  share  should  go  to  the  survivor  or  sur- 

^oiB  in  equal  shares,  if  more  than  one,  as  tenants  in 

^Mmnon;  and  the  said  testator  also  expressly  declared, 

that  notwithstanding  any  thing  thereinafter  contained, 

or  any  event  which  might  happen,  it  should  be  lawful 

fcr  the  said  6.  Ewins^  at  any  time  or  times  during  his 

life,  after  satisfying  any  debt  due  from  him  to  his,  the 

SiUd  testator's  estate,  by  any  writing  or  writings  under 

bis  hand,  attested  by  two  or  more  credible  witnesses, 

to  require  and  direct  the  trustees  and  executors  for  the 

tftne  being  of  the  s&id  will,  by  sale  or  mortgage,  or 

<»tiierwise,  as  should  appear  expedient,  to  raise  or  ad- 

^tttice,  or  apply  any  sum  or  sums  of  money,  or  make 

<»^er  any  property  for  the  advancement  or  preferment 

^  Kfe,  or  on  the  marriage  of  any  of  liis  children,  so  as 

fc^  same  did  not  exceed,  for  any  one  such  child,  the 

^^lue  of  the  share  which  such  child  would  be  entitled 

^  upon  the  death  of  the  said  G.  Evans  as  aforesaid : 

^*td  the  testator  thereby  authorized  and  empowered  the 

^*>Mees  or  trustee  for  the  time  being,  after  the  decease 

^f  the  said  G.  Evans,  and  during  the  minority  of  any 

^  his  children,  to  pay  and  apply  the  rents,  interests, 

*^  annual  profits  of  the  presumptive  shares  of  sucli 

children  respectively,  towards  their  maintenance  and 

Question,  or  to  raise  and  apply  any  part  of  the  prin- 

^i]Md  for  the  advancement  of  any  child  in  the  world. 

And  as  to  the  remaining  other  third  part  or  share  of 

Iris  residuary  property,  the  testator  gave  and  devised 

ite  same  as  therein  mentioned,  for  the  benefit  of  his 

brother  Fisher  Evans ;    but  considering  that  he,  the 

said  F.  Evans,  had  received  from  him,  the  testator, 

considerable  advances  and  assistance  beyond  what  he 


mentioned  third  sb&re  of  his  residuary  propi 
sum  of  lOOOZ.,  or  the  va^ue  thereof,  to  be  adde 
applicable  in  the  same  manner  as  the  third 
his  property  thereinbefore  devised  and  bequea 
the  benefit  of  the  said  M.  Batky  and  her  fami 
also  to  raise  and  set  apart  the  like  sum  of  1 
the  value  thereof,  to  be  added  to  and  applicab 
same  manner  as  the  third  share  left  for  the  h^ 
the  said  G.  Evans  and  his  family ;  and  subjee 
chargeable  with  the  payment  of  such  two  sums  i 
each  for  the  purposes  aforesaid,  the  testator  < 
that  during  the  life  of  the  said  F.Evang  he  be 
rents  and  produce  of  the  surplus  of  such  last-m 
third  share  of  his  residuary  property,  or  c 
thereof  as  he  should  require  towards  his  supi 
maintenance,  in  such  manner  as  he  should  think 
and  that  the  said  trustees  should  lay  out  an 
what  should  not  be  so  received  by  him,  the 
Evans,  upon  any  of  the  public  funds  or  real  s 
to  accumulate :  and  in  the  said  will  was  con 
power  for  the  said  trustees  and  executors,  a1 
quest  of  the  said  F.  Evans^  testified  aa  ther 
tioned,  to  raise  by  mortgage  or  sale,  or  other  di 
of  the  said  last-mentioned  undivided  third  pa 
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^^^^i  and  for  such  intents  and  purposes  as  he^  the  said        1835. 
•  -£v(m«/ should  in  that  behalf  from  time  to  time  di-      ^— "v-^^ 
'^^t  by  writing,  as  therein  mentioned :  and  in  conside-      evaiTs. 
'^^n  of  the  deduction  thereby  made  from  the  share 
^^  the  said  F.  Evans,  the  said  testator  released  him 
'^'om  any  debt  which  might  be  due  from  him  to  the 
'^d  testator  at  the  time  of  his,  the  testator's,  death : 
*>ld  upon  the  decease  of  the  said  F.  Evans^  the  said 
testator  decbu'ed  that  in  case  he  should  leave  any 
vidow^  such  widow  should  be  entitled  to  enjoy,  for  her 
separate  use  during  her  life,  the  rents,  interest,  and 
produce  of  such  share  of  his  residuary  property  as  the 
Uiid  F.  Evans  should  be  in  the  receipt  of  at  the  time 
of  lis,  the  said  F.  Evans's,  death  ;  and  should  the  said 
F^  Evans  have  any  children,  then  after  the  death  of 
tile  said  F.  Evans,  and  any  widow  he  might  leave,  the 
uud  testator  gave  and  devised   such  last-mentioned 
tbixd  pari,  or  so  much  thereof  as  should  not  otherwise 
^  disposed  of  under  the  powers  thereinbefore  con* 
twined,  and  all  accumulations,  if  any,  arising  therefrom, 
*>>d  all  future  benefit  thereof,  unto  all  the  children  of 
*«e  said  F,  Evans,  at  their  respective  ages  of  twenty- 
^e  years,  subject  to  the  same  powers  for  applying  the 
'^Qtt,  interest,  dividends,  and  produce,  for  maintenance 
^^  education,  and  such  advances  out  of  the  principal 
^  any  share  for  preferment  in  the  world  during  mino- 
^,  as  thereinbefore  given  respecting  the  shares  of  the 
^d  M,  Batley  and  G.  Evans  respectively ;  but  in  case 
^  laid  F.Evans  should  not  have  anv  children  who 
^Id  live  to  become  entitled  to  his  share  of  his,  the 
<Uil  testator's,  residuary  property  as  aforesaid,  the  said 
testator  gave  and  devised  the  same  unto  all  the  children 
of  bis  said  sister  M.  Batley  and  bis  brothers  G.  Evans 
tod  Perceval  Evans,  who  should  be  living  at  his,  the 
laid  testator's,  decease,  in  such  parts,  shares,  and  pro- 
portions, and  to  be  vested  at  such  ages,  days,  or  times. 
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And  io  the  said  will  was  contained  a  power  in  the       1885. 
^W'orda  fiJlowiog :  that  is  to  say, 

Provided  also,  and  I  do  hereby  further  declare  and 
direct^  that,  notwithstanding  any  of  the  trusts  and  di- 
rections hereinbefore  contained  touching  my  freehold 
and  copyhold  estates,  it  shall  be  lawful  for  the  trustees 
or  trustee  thereof  for  the  time  being,  to  sell  the  same, 
or  any  part  thereof^  by  public  sale  or  private  contract, 
either  together  or  in  parcels,  or  make  or  agree  to  any 
exchange  or  partition  thereof,  either  together  or  in 
parcels,  or  of  any  part  thereof,  as  shall  appear  most 
expedient  to  my  trustees  or  trustee  for  the  time  being, 
towards  effecting  the  arrangement  of  my  property  and 
afikirs. 

And  I  do  declare  that  neither  of  them  shall,  on  ac- 
count of  the  trusteeship,  be  precluded  from  becoming  a 
purchaser  of  any  part  of  my  property  by  public  sale  or 
private  contract,  or  in  exchange,  with  the  consent  in 
writing  of  the  other    parties   beneficially  interested 
therein,  and  competient  to  consent  thereto ;  and  I  par- 
ticularly direct  that  my  brother  G,  Evans,  if  living  and 
Resident  in  his  present  house  at  BaUiam,  at  the  time  of 
Ooy  decease,  shall  have  the  option  of  purchasing  my 
lands,  adjoining  the  fields  belonging  to  the  said  house, 
^t  a  price  to  be  fixed  upon  the  same  by  two  competent 
persons,  one  of  whom  shall  be  nominated  by  him  for 
tl)e  purpose  within  two  months  after  my  decease,  and 
tbe  other  by  my  other  trustees  for  the  time  being, 
^ith  power  for  the  two  persons  so  appointed  to  name 
^  umpire;  and  I  further  declare,  that  upon  paying 
^o  the  trustees  or   trustee   of  this   my  will  for  the 
time  being,  the  price  or  consideration  for  the  purchase 
or  exchange  of  any  part  of  my  freehold,  copyhold,  or 
leasehold  estate,  or  other  property  so  sold  or  ex- 
changed, such  trustees  or  trustee  shall  thereupon  con- 
vey, surrender,  or  assign  the  same  respectively  unto  or 


\ 


The  debts,  legacies,  annuities,  funeral  and  testamen- 

^^  expenses  of  the  said  testator  were  duly  paid  and 

^^tisfied  by  the  said  G.  Batley  out  of  the  said  testa- 

^ Vs  personal  estate ;  which,  exclusive  of  and  without 

^^kjuding  the  value  or  produce  of  the  leasehold  pro- 

t^^tty,  was  more  than  sufficient  for  the  purpose. 

As  certain  parts  of  the  testator's  real  estates  situate 

*^  Saihaim,  in  the  county  of  Surrey ^  were  considered 

^K^ble  for  building  on,  it  was  deemed  more  beneficial 

'^U'  the  parties  interested  in  the  said  testator's  property, 

^Ixat  such  parts  of  the  said  real  estate  should  be  sold ; 

^nd  in  consequence  thereof  the  said  «/.  R,  Baker  and 

G.  Batky,  by  virtue  of  the  power  given  to  them  by  the 
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themselves  respectively  and  their  respective  children,  1835. 
«nd  with  such  powers  over  the  same  as  therein  men- 
tioned, and  appointed  them  executors  of  his  said  will ; 
the  said  testator  did,  by  the  codicil  now  in  recital,  ap- 
point in  their  stead  John  Richard  Baker,  of  Bedford 
J^lace,  and  his  nephew  G.  Batley^  son  of  the  said  AL 
Satley,  to  be  trustees  and  executors  thereof,  upon  the 
same  trusts,  and  for  the  same  persons,  intents,  and  pur- 
poses as  mentioned  in  his  said  will,  and  did  thereby 
give  and  devise  his  said  estates  and  property  to  the 
«aid  «/•  22.  Baker  and  G.  Batley  accordingly. 

The  said  testator  departed  this  life  on  or  about  the 
S8d  January  1833,  without  altering  or  revoking  his 
Mud  wiUy  save  as  appears  by  the  said  codicils,  and  with- 
out revoking  the  said  codicils,  save  as  appears  thereby; 
Bjid  the  said  will,  together  with  the  said  three  several 
codicils  thereto,  were  duly  proved  by  the  said  G.  Batley 
^cne,  in  the  Prerogative  Court  of  the  Archbishop  of 
Ccnterbury,  on  or  about  the  20th  day  of  February  in  the 
s^me  year,  the  usual  power  to  prove  the  said  will  and 
Codicils  at  a  future  time  being  reserved  to  the  said 

.  £.  Baker,  if  he  should  think  proper  to  execute  the 
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^M  put  up  lo  »iictioa  by  Messes.  Fwrebrother  &  Co.,       1835. 
•"Ctiooeers,  at  Garronoays  Coffee  House,  Ccmhill,  in      ^^-v^^ 
^  eky  ofL(mdaM^  <m  the  SOih  day  o{  August  last,  with       ^^  '^ 
^  appiobation  of  Richard  Rickardsy  Esq.,  tbe  master 
^  vbom  tbe  said  cause  stood  referred ;  and  at  such 
^e  certain  parts  of  the  said  estates,  including  tbe  tim* 
^tt  theieoB,  situate  ia  the  county  of  Kent,  was  sold  to 
^%NM  Pembettim^  Esq.  for  20,0502.,  and  certain  other 
Pftits  of  tbe  said  estate  situate  at  DagenAam,  in  tbe 
<^<HiDiy  of  Essex,  inebiding  tbe  timber  thereon,  were 
sold  to  Samuel  Atrila,  gent,  for  tbe  sum  of  351/.  Is.,  and 
(h  several  purchases  have  since  been  duly  confirmed; 
tbe  said  sums  of  20,0502.  and  351/.  Is.  have  been 
pud  by  tbe  said  71  Pemberton  and  S.  Avila  respec* 
tiw^,  into  the  Baid^  of  England,  in  the  name  and  with 
Uie  privity  of  the  said  Accountant-General  of  tbe  said 
QQVt,  in  trust  in  tbe  said  cause. 

7be  said  G.  Bailey  is  ready  and  willing  to  render 
^U  proper  accounts,  and  to  pay  tbe  necessary  duty 
^bideon  to  tbe  Commissioners  of  Stamps ;  but  tbe  said 
^»  Baiky  is  advised  that  no  duty  is  payable  for  or  ia 
'^^Bpeet  of  tbe  monies  arising  from  the  sale  of  the  said 
'^al  estates  of  tbe  said  testator,  devised  by  his  will  as 
"^^Q&re  mentioned ;  and  whicb,  since  the  said  testator's 
^^cesse»  have  been  sold  by  tbe  said  J.  R.  Baker  and 
^<^  Bailey,  tbe  trustees  thereof,  either  of  their  own  au- 
^^rily»  or  under  the  order  and  decree  of  tbis  bonour- 
^W  court 

Mereweiher  Serjt.  and  FoUett  showed  cause  in  Trif^ 
^itytena  1834.    The  question  is,  whether  the  produce 
^f  the  sales  of  those  parts  of  tbe  testator's  real  estates 
^hich  were  sold  for  building,  and  of  the  otber  parts 
^hich  were  sold  under  a  decree  in  equity,  are  charge- 
able with  legacy  duty  under  tbe  following  words  of 
5o  G.  3.  c.  184. ''  Monies  to  arise  from  the  sale,  mort- 
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1835.  S^gc,  or  other  disposition  of  any  real  or  heritable  estat 
directed  to  be  'sold,  Mortgaged,  or  otherwise  dispose 
of  by  any  will  or  testamentary  instrument  of  anype: 
son  who  shall  have  died."  The  crown  relies  on  thei 
having  been  a  sale  in  point  of  fact,  but  the  execato 
need  not  contend  that  the  word  direct  is  required, 
order  to  attach  the  duty.  But  the  question  is,  whetb 
or  not  the  testator  in  fact  meant  to  direct  that  tbt  pi 
petty  should  be  converted  into  money ;  and  if  it  caii-1 
implied  from  the  will,  that  he: clearly  intended  to  msJ 
such  a  direction,  the  duty  may  attach.  Such  hiii'\ 
tention  must  however  be  positive,  and  so  manifest  < 
the  face  of  the  will  that  a  direction  ^an  be  implied,  i 
if  a  discretion  is  left  to  the  trustees  or  executors;  or 
the  sale  depends  on  a  contingency,  that  cannot  ht 
^ direction  to  sell''  within  the  words  or  meaning  of  t 
act.  It  will  not  be  enough  that  it  is  difficult  to  cfti 
the  will  into  execution  without  a  sale,  nor  that  the  t 
tator  expected  or  thought  that  a  sale  would  eventua 
be  probable  or  necessary ;  for  to  constitute  an  implr 
direction  w.ithin  the  stamp  act  a  sale  must  be  rendei 
absolutely  necessary,  without  the  vesting  any  discret: 
in  the  trustees  or  executors.  In  The  Attorney-Genm 
V.  Halford{d)  there  was  an  express  direction  to  s 
and  though  no  actual  sale  had  taken  place,  the  ec 
enforced  the  principle  of  equity  referred  to  by  Humm 
B«,  that  in  equity  that  which  is  directed  to  be  d- 
must  be  considered  to  be  done.  Nor  is  The  Adwc^ 
General  v.  Mamsay's  Trustees  {b)  in  point  for  the  croi 
The  principle  there  established  was,  that  where  m 
estate  is  devised  to  form  a  fund  for  distribution,  it  M 
be  considered  as  part  of  the  personal  estate,  nor 

(o)  1  Price,  4?6. 

(6)  The  Reporter  was  favoured  bj  the  Legacy  Duty  Office  with  Ihl: 
and  the  judgment.    See  it  in  the  note  at  end  of  this  case. 
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the  court  there  construe  the  will  in  any  other  way  than  as       1 835. 
coataiiiing  an  intention  that  the  whole  property  should      ^'^^^'^^ 
be  coorerted  into  money ;  so  that  the  direction  to  the       Evans. 
trustees  was  imperative  and  not  discretionary.    Here 
the  testator's  intention  dearly  was,  that  the  real  pro- 
perty should  remain  unconverted  if  practicable.     For 
the  provisoes,  uses,  and  trusts,  applicable  to  real  pro- 
perty only,  so  much  predominate,  that  the  option  to 
the  brodier  George  to  purchase  the  land  at  Balham 
cmanot  alone  suffice  to  show  an  intention  that  the  whole 
pnyerty  should  be  sold;  at  all  events  no  clear  direction 
to  sell  can  be  predicated  from  the  will.     Such  an  in- 
tention will  not  be  presumed,  from  the  difficulty  of 
carrying  the  will  into  effect  in  any  other  manner.    No 
sale  could  be  absolutely  requisite,  for  the  trust  was  ad- 
Uinistered  for  many  years  without  one.    But  as  there 
IS  DO  express  '*  direction  to  sell,'*  it  cannot  be  implied 
without  absolute  necessity  to  do  so. 

Sir  C.  C.  Pepy$  (Solicitor-Qeneral)  AmQs  and  Sir 

Gtorge  Grey  contrd.    If  monies  arising  from  a  sale 

^nder  a  discretionary  power  to  sell  or  not,  are  held  not 

^nlgect  to  legacy  duty,  it  will  open  a  great  door  to 

^Tide  its  payment  altogether.    A  direction  to  sell  may 

^  implied  where  the  power  is  not  to  sell  at  all  events. 

dt  is  clear  from  the  testamentary  disposition,  and  the 

^^i^mstances  of  the  family,  as  well  as  the  nature  of  the 

I^'^kperty,  that  a  sale  will  be  necessary  for  the  proper 

^^ecution  of  the  trusts,  that  constitutes  an  implied  *'di- 

^^^etion  to  sell "  within  the  stamp  act.    Were  it  other- 

^ite  only  a  few  words  would  be  required  to  evade  the 

^^ty,  though  the  rest  of  the  will  clearly  showed  that  a 

^^le  was  the  object  of  the  testator ;  for  if  the  sale  is 

advantageous  to  the  trusts,  the  trustee  is  bound  to  sell. 

x'he  following  passage  occurs  in  the  judgment  of  the 

Court  of  Exchequer  in  Scotland,  in  The  Advocate- Ge- 

^OL.  v.  y  Y 
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1835.  neral  v.  Ramsay's  Trtistees:^**  To  see  whether  there 
was  an  option,  it  is  necessary  to  attend  to  the  pria 
given,  and  to  trace  the  leading  intention  in  the  mind  o 
the  testator ;  if  converting  into  money  be  the  fair  meaniiif 
of  the  deed,  though  a  power  only  is  given,  that  power  u 
imperative.  In  the  present  case  it  is  submitted  that  tbi 
fair  meaning  of  this  will  is,  that  the  real  property  shoiiU 
be  converted  into  money.  The  number  and  classes  6\ 
persons  to  be  benefited  by  the  decision  show  that  syiph 
was  the  intention ;  and  the  arrangement  of  the  testa^ 
tor's  property  and  affairs,  mentioned  by  him  in  the  wp 
could  not  have  been  effectuated  without  such  saij^ 
The  word  directed  ought  to  be  construed  favourably  U 
the  crown,  according  to  the  well-known  distinction  be: 
tween  acts  which  impose  a  penalty  on  the  subject,  9Mm 
those  which  grant  a  revenue  to  the  crown.*' 

Lord  Lyndhurst  C.  B. — Every  subject  has  a  rigK 
so  to  shape  the  disposition  of  his  property,  as  if  pcK 
sible  to  avoid  the  accruing  of  the  legacy  duty, 
there  is  no  fraud  in  so  doing  (a).  According  to 
present  opinion,  it  is  not  necessary  to  bring  a 
within  the  word  "  directed"  in  the  act  of  parliamei^ 
that  that  word  should  be  found  in  the  will,  but  itn^ 
sufficient  if  the  effecting  a  sale  was  the  object  of  M 
will,  obviously  intended  by  the  testator.  ^  That  was  M 
principle  of  the  two  cases  cited  in  argument.  X-^ 
question  in  the  present  case  was,  whether  there  ifli 
such  an  obvious  intention,  and  such  a  necessity  fo^ 
sale  to  effectuate  the  purposes  of  the  will,  as  thft^ 
sale  could  be  said  to  be  directed.  No  case  has  _^ 
gone  so  far  as  to  say,  that  the  duty  was  payable  wb  ^ 
there  was  not  either  an  express  direction  to  sell,  i0^ 
manifestation  in  the  will  of  the  testator's  iotention  tM 
there  should  be  a  sale.    As  this  is  a  new 


(a)  See  Atiomey-Gen,  r.  Jijnet  and  BartUtt,  S  Price,  383,  pcf  Wj^fj^^ 
And  MC Shepherd  v.  Hall,  3  Camp.  t80 ;  IfoUiday  ▼.  Atkintom,  bB-kCM 
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mast  turn  principally  on  the  construction  of  the  parti-       lS36r 
cular  terms  of  the  will,  the  court  will  take  time  to  search 
through  them,  and  consider  their  judgment 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  afterwards  delivered 
Easter  term  1835  by 

BoLLAND  B. — This  case  was  brought  before  the 
>Drt,  on  the  motion  of  the  Attorney-General,  on  an 
^■QEdavit,  filed  in  the  above  matter,  by  Charles  Palmer 
'imandf  gentleman,  solicitor  for  the  acting  executor  of 
L<  last  will  and  testament  of  John  JSvans,  esq.  de- 
ijised,  late  of  the  borough  o(  Southwark. 
The  question  for  our  opinion  is,  whether  legacy 
Lty  be  payable  upon  the  monies  arising  from  the  sale 
^^  the  real  and  copyhold  estates  of  the  testator. 

It  was  argued  before  Lord  Lyndhurst,  myself,  and 
™>y  brothers  Alderson  and  Gurney. 

It  appeared  by  the  affidavit  of  Mr.  Dimond,  that  the 

^^sU(or,  after  providing  for  the  payment,  out  of  his 

P^Ysonal  estate,  of  his  debts,  funeral  expenses,  and 

^Sacies,  and  which  were  afterwards  duly  paid,  be- 

I        ^^eathed    the    residue    of  his    property,  consisting, 

^^KlODgst  other  things,  of  freehold  and  copyhold  estates, 

^  trustees  upon  certain  trusts  mentioned  in  his  will. 

-Mie  will  contained  a  discretionary  power  of  sale  as  to 

^he  estates  comprised  in  the  residue,  and  which  is  set 

^^t  in  the  affidavit,  but  it  contained  no  direction  to  sell. 

By  the  55  Geo.  3.  c.  184.  schcd.  part  3,  the  legacy 

^^ty  is  made  payable  "  upon  monies  to  arise  from  the 

^^,  mortgage,  or  other  disposition  of  any  real  estate, 

I        Erected  to  be  sold,  mortgaged,  or  otherwise  disposed 

^      ^f  by  any  will  or  testamentary  instrument.'* 

'm  Shortly  after  the  death  of  the  testator,  the  trustees, 

•\     ^  virtue  of  the  power,  sold  a  part  of  the  residuary 

1  Y  y2 
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J^eceaary  that  it  should  be  84>ld  for  the  purposes  of       1835. 
*•  'wM,  the  party  beneficially  interested  elected  to      '^'"^^ 
^e  the  estate  in  specie.     The  court  was  of  opinion       EvANtl 
^oat  although  do  sale  had  taken  phice,  yet  as  the  tes- 
^^tor  had  expressly  directed  the  property  to  be  sold^ 
^^^  ddl^  iiras  payable.    In  the  other  case^  which  ^as 
ease  before  the  Court  of  Exchequer  in  Scotland  {a\ 
question  turned  upon  the  construction  of  the  will ; 
■mI  dief  court  was  of  opinion  that^  taking  the  whole 
ill  together,  it  contained  a  direction  to  sell ;  and  upon 
ground  it  was  adjudged  that  the  legacy  duty  was 
lyable.    It  is  obvious  that  these  cases  have  no  appli- 

to  the  present. 
We  are  of  opinion,  therefore,  that  the  claim  of  the 
tloroey-Grenerali  on  the  part  of  the  crown,  ought  not 
be  allowed,  and  that  the  rule  of  S4th  March  1834^ 
ischarged,  as  to  the  proceeds  of  the  sale  of  the 
and  copyhold  estate,  and  made  absolute  as  to  the 
li^^srsonal  estate. 

(a)  IN  THE  EXCHEQUER  IN  SCOTLAND. 

AovocAT»>GE!fBmAL  V,  Ramsat's  Trustees. 

"^^^VoBMATioii  bj  the  AdfocBte-General  in  debt  for  legacy  duty.  A  ver- 
*'*^  «M  ibmid  lor  the  crown,  subject  to  the  opinion  of  the  Court  on  the 
'^loviqgcase:— 

The  defendants  are  trustees,  who  have  accepted,  and  have  been  carrying 
^^  eiecation,  the  testamentary  trust-dispositions  and  settlements  of  the 
^''^'Ceised  Amdrew  Raauay,  formerly  Andrew  Balfour,  who  died  the  S5th 
^J0filpr3l814. 

The  first  of  the  said  testamentary  trust-dispositions  and  settlements  bears 
^**lc  tfaa  5Ui  day  of  Augwt-  1806,  and  thereby  the  said  Andrew  Ramtay, 
^^  Andrew  Balfour,  did  give,  grant,  assign,  and  dispone  to  the  said 
^^iHecs  and  their  assignees,  in  trust,  for  the  uses  and  purposes  therein  men- 
^'^iied,  "  AH  and  sundry  lands,  tenements,  houses,  annual  rents,  and  other 
^*ritB|^'  tbtn  belonging  to,  or  which  should  happen  to  belong  to,  the 
^id  Amdrmg  Kaauay  at  tbe  time  of  his  death,  with  the  rents  and  duties 
^"^^reof,  with  certain  specified  exceptions ;  and  did  assign  and  convey  to  the 
'^  trostecf,  all  aod  sundry  debts,  heritable  and  moveable,  and  sums  of 
^oney  and  other  moveable  estate  wliich  might  belong  to  him  at  the  time  of 
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1835.  ^'"  death,  with  certain  specified  exceptions,  surrogating  and  iubttitotiog 

\^-^z^       ^c  ^^  trustees  in  his  full  right  to  the  premises,  under  the  specified  e%- 
Aov.-Gsv.      ception,  "  with  power  to  the  said  trustees,  or  such  of  them  as  shall  accept 
**     ,         hereof,  and  to  the  surviTors  or  survivor  of  the  said  acceptors,  or  to  anj  two 
Trustees.         ^^  them,  while  two  or  more  survive,  whom  I,  the  said  Andrew  Rmmsat/, 
hereby  declare  to  be  a  quorum,  immediately  after  my  decease,  to  nplifl  and 
receive  the  whole  heritable  and  moveable  debts  and  sums  of  money  thi 
resting  and  owing  to  me,  and  to  intromit  with  my  whole  moveable  estate 
aud  effects  before  dii^poned  ;  to  grant  receipts,  discharges,  renunciations 
conveyances  of  the  said  debts,  and  use  and  dispose  upon  the  said  rooveabT 
estate  and  effects,  and  in  general  to  do  every  thing  in  relation 
which  I  might  have  done  in  my  own  lifetime  ;  as  also  to  establisli  in  ih^ 
persons  Icgnl  titles  to  the  several  lands  and  heritages  that  shall  belong 
me  at  my  decease,  excepting  as  aforesaid,  and  to  sell  and  dispose  of  I 
same,  or  any  part  thereof,  either  by  public  roup  or  private  sale,  as  to 
shall  seem  most  expedient,  and  to  uplift  and  receive  the  rents  and  du 
tliereof  while  unsold,  and  the  prices  and  proceeds  thereof  when  sold  -,  •- 
to  grant  dispositions,  and  all  other  writs  necessary,  in  favour  of  the  | 
chasers,  one  or  more  binding  my  heirs  in  absolute  warrandice  of  the  ■ 
jecls  sold  ;  hereby  declaring  that  the  purchasers  of  my  said  lands  and  Li 
tages,  or  of  any  part  thereof,  shall  have  no  concern  with  the  applicati 
the  prices  of  their  respective  purchases,  but  thai  a  receipt  and  acquit 
for  the  same,  by  the  said  trustees,  or  the  quorum  aforesaid,  shall  be  I 
said  purchasers  a  full  and  sufficient  exoneration  -,  with  power  also 
said  trustees,  or  the  quorum  aforesaid,  to  appoint  factors  or  cashiers 
them,  from  time  to  time,  for  uplifting  and  discharging  the  rents  and  d 
of  my  said  lands  and  heritages,  the  prices  of  the  same  when  sold,  an 
debts  due  to  me,  and  for  managing  my  whole  real  and  personal  or  bei 
and  moveable  estate  hereby  disponed ;  and  for  rendering  these 
the  more  effectual,  I  hereby  nominate  and   appoint  the  trustees 
named,  and  the  survivors  or  survivor  of  such  of  them  as  shall  accept 
to  be  my  sole  executors,  universal  legatories,  and  only  intiomitl 
my  moveable  goods  and  effects,  excepting  as  aforesaid,  and  the  deb> 
to  me,  exclusive  of  my  nearest  of  kin,  and  all  other  persons,  with 
to  them,  after  my  decease,  to  give  inventories  of  the  debts  due  and    ^efleed 
belonging  to  me  ',  confirm  the  same  if  necessary,  and  in  general  to  d<^      '<^ 
thing  in  relation  thereunto,  that  I  might  have  done  in  my  own  lileti  W'*  ^ 
which  any  executors,  general  disponees  or  universal  legatories  may  Im^'^'^J 
do  in  like  cases ;  but  providing  always  as  it  is  hereby  expressly  ppCi^^''^ 
and  declared,  that  the  said  trustees  shall  be  holdon  and  obliged  to  a^^^^^^ 
for  and  apply  their  whole  intromissions  with  the  trust  subjects  herebL^  ^^ 
poned,  and  the  rents,  issues,  and  profits  arising  from  the  same,  in  iss^^^'''^ 
following,  viz.,  in  ihc first  place,  for  payment  of  the  expense  of  corop**^^ 
their  own  titles  to  the  said  subjects,  and  of  executing  this  present     ^^^^  ^ 
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*C)Dm<flfy»  for  pajm^Dt  of  the  debts  of  the  said  Andrew  Bammv ;  thirdly,  1SS5. 

^'V'    payment  of  the  several  sums  of  money  underwritten,  which  I  hereby         v^'N/^oih/ 
l^g«teand  bequeath  to  the  persona  after  mentioned,  and  their  respective       Adv.-Gi!». 
Iieirs,  executors,  or  assignees,"  among  which  are  legacies  of  500^.  to  each        RAMSAv'i 
^  bis  tliree  nieces  after  mentioned,  "  declaring  always  that  if  the  produce        Tmsloes. 
of   iDy  estate  shall  not  be  sufficient  for  paying  all  the  above  legacies,  after 
<3i<cliarging  my  debts  and  the  expenses  above  mentioned,  every  legacy 
shaR  suffer  an  abatement  in  proportion  to  the  extent  thereof,"  with  a  single 
cepiUm ;  fourthly,  for  some  provisions  to  servants;  "and,  lastly,  with 
l^d  to  the  residue  and  remainder  of  my  whole  real  and  personal,  and 
heritable  and  moveable  estate,  and  the  value  and  proceeds  thereof,  when 
converted  into  money,  after  payment  of  the  expenses,  debts,  and  legacies 
bdiiire  mentioned,  I  hereby  will,  appoint,  and  direct  the  sdd  trustees,  and 
Hie  tanrivors  or  lurvivor  of  them,  or  the  quorum  aforesaid,  to  pay  over  such 
rrsidae  and  remainder,  if  any  be,  and  whatever  it  may  be,  or  to  assign  the 
securities  for  the  same  to  the  said  Mrs.  Elizabeth  Balfour  or  Campbell,  Anne 
Bmlfntr,  her  sister,  and  the  said  Anne  Ramsay  Wardlaw,  my  three  nieces, 
eqoally  among  them,  and  their  respective  heirs,  executors,  or  assignees." 

Vhich  said  deed  farther  contains  the  following  clause ; — "And  which 

)>ciitable  subjects  before  disposed,  with  the  writs  and  title-deeds  thereof,  I 

^ind  and  oblige  myself,  my  heirs  and  successors,  to  warrant  to  be  good 

vmI  efleetoal,  free,  safe,  and  sure  to  the  purchasers  thereof  from  my  said 

^'vstees,  from  and  against  all  debts,  burdens,  incumbrances,  and  grounds  of 

^KdoB  whatsoever,  at  all  hands,  and  against  all  deadly,  as  law  will." 

1^  said  Andrew  Ramuy,  formerly  Andrew  Balfimr,  executed  a  supplc- 

'^^Ury  trust-dispoaition  and  settlement,  which  bears  date  the  50th  of 

^annary  I6l3,  which  bears,  that  upon  the  5th  day  of  August  1806,  he  had 

^^^Cated  the  aforesaid  trust-disposition  and  settlement  of  his  "  estate,  real 

*^*«d  personal,  since  which  time"  (the  said  deed  bears)  *•  I  have  revoked 

****>»«  of  the  legacies ;  others  have  become  lapsed  by  the  deuth  of  the  Icga- 

^^  ind,  my  funds  having  since  increased,  I  have  resolved  to  bequeath 

^tiin  other  legacies  and  annuities.     Moreover,  I  have  since  acquired  a 

^«c  !n  Frederick  Street,  which  it  is  proper  to  dispone  specially  to  my 

'^stees  appointed  by  the  said  deed."     Therefore  he,  the  said  Andrew 

^^fuay,  did  thereby  give,  grant,  and   dispone  to  and  in  favour  of  the 

'^'stees  named  and  appointed  by  the  said  deed  of  settlement  first  above 

^^QtloDed,  and  to  a  certain  other  trustee  since  deceased,  "and  that"  (the 

^^  Mpplementary  deed  bears)  **  for  the  uses  and  purposes  mentioned  in 

^^  said  former  deed,  which  I  hereby  approve  of  in  the  whole  heads,  ar- 

^^cs,  and  contents  thereof,"  excepting  in  so  far  as  the  same  had  been,  or 

^■ghtbe  revoked  by  writing;  and  to  the  assignees  of  the  said  trustees,  all 

^^  whole,  the  said  dwelling-house  therein  more  particularly  descrilwd, 

^*lli  the  whole  parts  and  pertinents,  and  rights  and  privileges  thereof;  and 
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lflS5,         the  said  Attdrew  Ramtay  did  thereby  direct  his  said  trofttees  to  paj  the 
N^»V<^»/        legacies  and  annuities  therein  mentioned. 

Adv.-Gen.  In  both  ufthe  said  deeds  the  said  Andrew  Ranuenft  formerly  AndnmBal' 

P    ^*     ,        four,  reserved  to  himself  power  to  revoke  or  alter  the  same,  and  the 
Trustees.        contained  declarations  that  the  same  should  be  effectual  thoogti  remaSnii 
ill  his  repositories  undelivered  at  tlie  time  of  his  death,  and  that  the 
did  remain  so  undelivered  at  the  period  of  his  death. 

Part  of  the  estate  so  couveyed  to  the  said  trustees  by  the  said 
tiooed  testamentary  deed  consisted  of  certain  debts  due  to  the  said 
Ramsay,  secured  by  bonds  termed  heritable  bonds,  in  the  usual  forms  of 
bonds,  each  containing  a  personal  obligation  by  the  borrower  to  repay 
sum  lent  to  him,  with  interest  and  penalty  upon  a  failure,  and  a 
in  security  thereof,  of  certaii.  heritable  subjects,  In  which  subjects  tbe 
Andrno  Ranaay  was,  at  the  time  of  his  death,  infeft  in  virtae  of  the 
bonds,  and  which  subjects  were  redeemable  on  payment  of  tbe 
debts,  interests,  and  penalties,  if  incurred,  in  the  usual  manner;  and 
the  said  Andrew  Ramtay  had  not  used  the  proceedings  necessary  to 
him  to  enter  into  the  actual  possession  or  management  of  the  sobjec-^Hs  su 
conveyed,  but  received  the  interest  of  the  said  debts  from  the  pti  m  ^ii  so 
a)nveyiug  Uic  said  heritable  subjects,  and  who  tliemselves  coiilimi^^sd  to 
posseas  and  manage  the  same* 

At  different  times  after  the  death  of  the  said  Andrtw  Rawuay,  and  I   w  iftir 
the  first  day  of  January  1821,  in  the  course  of  the  trust-management  ^3»f  tbe 
said  trustees,  money  arising  from  certain  of  the  said  heritable  bonds        eaae 
to  tlie  bands  of  the  said  trustees,  the  said  trustees  having  obtained         pay- 
ment thereof,  or  assigned  the  same,  or  sold  tlie  same ;  the  principal        soas 
which  so  came  into  their  hands  amounting  to96t)6f.  13s.  M.    Thev^abo 
came  to  their  hands,  during  the  said  period,  of  interest  on  the  said      tierk- 
able  bonds,  bccmoc  due  after  the  death  of  tbe  said  Aadmo  Raamajf^  tke 
sum  of  1091/.  1  Si.  5d. 

After  the  death  of  the  said  Andrew  Ramtay,  and  before  tlie  said  trif  day 
of  January  18<1,  the  said  trustees,  iu  the  course  of  their  trust  managemfBt, 
did  sell  certain  houses,  part  of  the  said  heritable  estate  so  conveyed  to  tkoi* 
and  did  receive  the  prices  thereof,  amounting  to  tbe  sum  of  ^5l.diit 
did  also  receive  the  rents  tliereof  arising  after  the  death  of  tbe  said  i< 
Ramsay,  and  before  tlie  period  of  selling  the  same,  amounting  ta  the 
o(3S2l.lOs.lOd, 

And  tlie  said  trustees  did  also  receive  of  rents  become  doe  tiBoe 
death  of  the  said  Andrew  Romany,  and  liefore  tbe  said  fint  day  of/ 
18^21,  of  tlie  third  share  of  the  lands  of  Rateburn,  which  belonged  to 
said  Andrew  Uamsay,  and  conveyed  to  them  by  tbe  said  teatamentaiy 
position,  amounting  to  the  sum  of  389/.  Ids.  7d. 

At  the  said  flatc  of  1st  January  1921,  the  said  trustees  did  satisfy  or  pa 
to  the  said  nieces  of  tho  &aid  Andrew  Ramsay,  to  whom  the  said  residue  w 


1 

• 


OiiaLocdltbip  then  read  the  special  case,  as  far  as  the  clause  relative  to 

^k  Writable  bonds  inclusive.    He  noticed  from  that  clause,  that  a  qoestiuii 

to  be  intended  to  be  raised,  whether  the  succession  to  heritable 

b  to  snlyect  ths  party  benefited  to  the  legacy  duty.] 

Battke  vieir  of  this  case  which  the  court  have  taken  renders  it  unneces- 

Wj  to  ooottder  snch  a  question  ;  they  will  dispose  of  the  cuse  on  the  pre- 

(')  Tht  cue  was  heard  «nd  decided  bj  the  Lord  Chief  Baton  (Sir  Samutt  Skephtrd)^ 
'VMB  Clerk  Bsttrmg,  Sir  P.  Murray,  and  Baroti  Eumt, 
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|iNi Ji rfniUMJd, .tbe  rfsdne  of  the  monies  in  their  bands  arising  from  the  \^S^K 

»d  pmonal  and  nwTcable  estate,  and  from  the  said  heritable  bonds  and        V^s>^^ 
Mciis  Mienof,  and  the  aud  prices  of  booses  sold,  and  rents  thereof,  and      Aov.-Gbn. 
tiidic&tiof  £«ffteni.  o. 

Tktwid  trustees  |Mid  legacy  tax  after  the  rate  of  three  pounds  for  every  Ramsay's 
^■adied  pounds  ol  the  pari  of  the  said  residue  which  they  admitted  to  be 
"cadoe  of  the  personal  or  noreable  estate,  but  have  not  paid  any  such  duty 
«B  the  pact  thereof  which  they  represented  to  be,  and  held  to  be  the  said 
psiacipai  subs  and  interest  arising  from  the  said  heritable  bonds,  and  prices 
cents  ariiii^  from  the  said  hooses  sold,  and  said  rents  arising  from  the 
lands  of  BmAuxm^  and  the  further  sum  of  136 J  2.  6i,  8J.  of  interest  ro- 
Dcivad  by  the  said  tnulees,  or  due  on  the  said  principal  sums  of  the  said 
l*"*di,  after  the  same  came  to  their  hands,  op  to  1st  January  1821,  and  the 
'■tlier  sum  of  145/.  17s.  lid.,  of  like  interest  on  the  said  before- mentioned 
■^m  of  interest  Iron  the  said  heritable  bonds,  and  the  further  sum  of 
'Sf*  18ii  7d.  of  like  interest  on  the  said  prices  of  the  said  houses,  and  the 
sum  of  4AI*  15t.  lid.  of  like  interest  on  the  said  rents  of  the  said 
and  the  further  sum  of  d8t  13i.  dd.  of  like  interest  on  tlie  renb  of 
tt  sMd  hmds  of  RouAwu,  all  op  to  1st  January  18^1. 
XV  estate  of  the  said  Andrew  Ramtay,  so  admitted  by  the  trustees  to  be 
or  moveable  estate,  was  sufficient  to  pay  all  his  debts,  funeral  ex- 
>i  and  the  legacies  and  annuities  left  in  his  said  settlement,  other  than 
'^  shares  ol  residoe  to  his  salfl  residuary  legatees. 

The  case  was  argued  by  tlw  Lard  Advocate  (Sir  William  Rae)  and  the 
^*liH|ir*(?iMra/  (Mr.  Ht^)  for  the  crown,  and  by  Mr.  Archibald  Murray 
■^d  Mr.  Jaku  Caa^fbell  fot  the  trustees. 

lbecoort(a}  took  time  to  consider,  and  on  Monday,  February  3,  18?3, 
^>d|Mot  was  delivered  by — 

The  LoBO  Cbib^p  Babon. — This  is  an  information  in  debt  for  legacy 
'^  oa  the.  residue  of  the  real  estate  given  in  equal  shares  tu  three  nieces 
r,the  disposition  of  the  deceased  Andrew  Ramtay,  formerly  Balfour, 
I  dcfiuidBBts  are  trustees  acting  under  the  deed  by  which  he  settled  his 
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188S.         iuraptkm  Ihit  tlie  heriMMe  bonds  were  part  of  tlie  real  ettele  tf  the  i 

^^^y^^       or«9ed.    This  deed  dispotet  of  the  moveable  and  heritable  estate  «f  1 

AtyV.-GtN.       testator,  and  the  residue  arises  from  tlie  sale  of  both.     There  appem 

_.    **      .        have  been  sufficient  mofeable  estate  to  pay  the  debts  and  lendes:  n 

Hahsat^s        .... 

Tmttees.        altboogh  in  many  cases  a  sale  of  real  estate  in  such  circonstaoces  md 

not  have  been  necessary,  so  far  as  duty  is  at  present  claimed,  H  Im  ki 

been  actnallj  sold  bj  the  trustees. 

The  question  is,  whether,  under  the  acts,  this  residue,  which  I  wHI  Hfc 
to  be  produced  entirely  f^rom  the  sale  of  real  property,  is  liable  to  kpK] 
duty  ;  or  whether  it  is  to  stand  as  if  the  real  estate  had  been  conrejfedl 
the  trustees  for  the  purpose  of  being  re-couTcyed  to  the  donees. 

One  questbn  lias  been  mooted,  which  would  go  tu  free  the  whole  of  lUi 
from  legacy  duty,  namely,  that  the  deed  stated  in  the  special  case  wsi  sol 
a  testamentary  instrument ;  that,  in  terms  of  the  act,  the  duty  on  fCsUic 
from  real  estate  is  only  due  when  a  residue  is  gifted  *'  of  monies  to  sriit 
from  the  sale,  mortgage,  or  other  disposition  of  any  real  or  heritable  esfMPi 
directed  to  be  sold,  mortgaged,  or  otherways  disposed  of  by  any  wtU  orl» 
tamentary  instrument." 

It  is  said  that,  quoad  real  estate,  this  could  not  be  deemed  a  testaiseniaiy 
instroment,  because,  according  to  the  law  of  Scotland,  one  cannot  dispoR 
of  real  property  by  testament.  It  is  admitted  that  this  is  a  testaneut  as  M 
personal,  but  not  as  to  real  e&tate.  What  are  the  purposes  of  this  deed. 
Are  tliey  not  exclusively  the  disposal  of  his  property  after  his  dcceiis 
Were  the  argument  good,  residue  from  real  estate  could  not  be  fi^  ^ 
this  duty  in  any  case,  nor  could  legacies  even  out  of  land,  or  of  isflW] 
from  the  sale  of  land,  be  liable  to  it ;  such  legacies,  according  to  the  it^ 
luent,  could  not  be  given  from  real  t  state  by  a  testamentary  instnio^ 
and  it  is  only  on  legacies  giren  by  a  will  or  testamentary  instruoMot,  tsi 
duty  is  exigible. 

But  the  question  is,  what  is  meant  by  a  testamentary  instruroeDt  i&  ^ 
statutes  ?  Does  it  mean  such  testament  as  will  pass  lands  ?  and  becsl* 
there  is  none  such  in  Scotland,  is  there  to  be  no  duty  ?  Or,  does  it  wC 
such  instrument,  if  sufficiently  executed,  which  is  only  to  begin  to  epsfi 
and  have  effect  at  the  decease  of  the  maker  of  it  ?  Unless  it  means  ssi 
is  to  be  held  a  testamentary  instrument,  no  residue  from  land,  nor  legacy 
be  claimed  from  land,  would  be  liable  to  duty,  as  such  can  only  be  nis 
by  some  kind  of  deed,  and  it  is  orgoed  that  land  cannot  be  charged  bj 
lestaroeiitary  instrument.  Legacy  and  bequest  uf  residne  are,  m  their  i 
ture,  precisely  the  same,  only  the  amount  of  tlie  one  is  ascertained,  a 
that  of  the  other  cannot  be  ascertained  at  the  time.  Doth  are  gifts  oi 
taking  effect  from  the  death  of  the  testator. . 

1  apprehend  the  act  meant,  by  the  term  testamentary  instrument, 
writing,  whatever  the  furm,  or  however  by  law  it  might  be  required  to 
executed,  if  it  lemains  dormant  during  tiie  life  of  the  person  executing 
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if  it  be  mmtMe  until  bii  detth^  and  if  it  onlj  comet  into  active  power  at 
kii4(ttk  Such  wiitiDg  Hamb  in  place  of  a  teataaant,  and  is  to  be  tiewcd 
»  ft  latiBMatafy  instriinenL 

TWdccd,  in  the  pcetcnt  oaae*  the  court  are  of  opiaion  It  teitamentazj ;  'r  ^*  t 
md,  pnrided  gf£u  have  been  raited  pursoaut  to  the  powers  of  the  wili,  by  Tniilees. 
•«ii  BDder  the  deed,  the  duty  will  be  doe. 

Wbm  one  considers  the  intention  of  the  acts,  as  the  Lord  Advocate  well 
posted  oat.  It  is,  that  every  thing  which  comes,  or  is  directed  to  oonie  into 
thtluuds  ef  the  donee  in  the  shspe  of  a  money  gift  or  bequest,  should  pay 
iWtu. 

The  srgnment  against  the  duty  here  is,  that  there  »  said  to  be  an  alter- 
iMiie,  snd  that  the  trustees  had  power  either  to  sell  or  not  to  sell,  bat  to 
AttiikDte  the  lesUiue  in  specie  :  tliat  they  had  an  option,  and  that  it  was 
W  a  direction.  I  wiU  not  say  how  it  would  be  if  an  option  merely  is  given. 
( We  fbnued  a  strong  opinion  on  that  question,  but  do  not  think  it  neces- 
*fy  Id  state  it  now,  because  in  this  case,  as  I  will  proceed  to  show,  I  do 
Bt  conceive  the  tmstees  bad  the  option  not  to  convert  the  real  estate  into 
•oiiej. 

To  see  whether  there  was  an  option,  it  is  necessary  to  attend  to  the 
ower  given,  and  to  trace  the  leading  intention  in  the  mind  of  the  tesutor. 
f  csoverting  into  money  be  the  fair  meaning  of  the  deed,  though  a  power 
^  only  gjiven,  that  power  is  imperative.  This  intention,  then,  is  to  be  cul. 
^tod  from  the  deed.  Is  there  here,  then,  any  conception  of  the  residue 
f  lesl  estate  being  divided  in  specie  ?  It  is  necessary  in  law  to  use  the 
!^ '  power,'  it  is  admitted,  in  order  to  carry  into  effect  the  objects  of  such 
<IsihL  But  that  term  '  power'  is  only  once  used  in  that  part  which  applies 
^  Uie  tnistecs'  duty  as  to  the  management  of  the  property.  It  might  as 
veil  be  said,  tlie  other  parts  of  tliat  duty  was  optional,  as  that  the  up- 
fting  the  heritable  bonds,  or  selling  the  heritable  subjects,  were  so.  The 
oevejrsnc^  of  the  estate  of  the  deceased  is  Mrith  power  to  uplift  and  re- 
cife,iBDveable  debts,  and  to  intromit  with  goods.  This  power  it  was  the 
NQoden  duty  of  the  trustees  to  exercise.  It  is  with  power,  also,  to  asta- 
*JiA  legal  titles  in  their  persons ;  there  could  bt»  no  disrretien  as  to  that ; 
^  to  sell  or  dbpcse  of  heritable  subjects,  and  to  uplift  rents  while  un- 
*Ht  and  to  grant  dispositions  to  purchasers.  Reading  only  so  far  as  that 
^  the  deed»  though  power  only  is  used,  it  overrides  the  whole  sentence, 
lN,he  would  say  it  roust  mean  the  same  thing  as  to  all  the  acts  they  have 
*^tr  to  do.  That  it  casts  the  duty  of  selling  on  the  trustees,  as  well  as 
^  di|tj  of  uplifting  the  moveable  debts.  Then,  after  this  power  is  com- 
mitted, bow  does  the  deed  provide  for  the  disposal  of  the  money  ?  [His 
'^^'dsliip  then  went  over  the  purposes  or  uses  of  tlie  trust,  and  again  read 
^1  daose  as  to  the  disposal  of  the  residue,  dwelling  on  tlie  expressions, 
'  when  cooverted  into  money,"  and  "  to  pay  over."]  It  is  impossible  to 
''e  of  10 J  other  opinion  than  that  the  only  thing  intended  was  to  convert 
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of  pOTMMl  «8t«to.    It  h  for  that  mton  m dmatio  mmtU^muah 
Ymbk  iDtiM  d«tj.    Tlwt  ii,  •  gift  wbWi  the  donor,  if .  he  Uvcf,  nwy 


XJpoo  the  wholcfl  the  court  are  of  opinion,  there  nnst  be  judgment  lor 
d^ty  on  the  tviM  itaied  In  the  case,  on  the  fint  eoont  of  the  informatioo, 
aim*  heingxeaMut  /ma  real  eataie  iliivoted  lo  be  aold, 

Sanm  Hvaim  aaggeated  that  it  should  be  added  to  the  special  case  (and 
wss  done),  that  the  deeds  in  question  contained  a  power  of  revocation, 
efaiosefl  diiipcnsing  with  the  deliverj,  and  that  they  were  foond  in  the 
of  the  ^iecoaaed  ondelivcred. 

Jodgnent  for  the  cfowik 


l«S9r 

ADV.-OlHt 

0. 

Ramsay's 
Trastees* 


Parry  against  Fairhurst  and  Others. 

CASE.    The  declaration  stated  in  the  first  count,  ^"  f"  ^<^*'°" 
on  the  case, 

that  the  defendants  before  and  at  the  time  of  the  de-  the  defendants 
livery  of  thegoods  and  chattels  to  them,  as  thereinafter  ^g^^rrier^for 
iM!it  mentimied/ were,  and  from  thence  hitherto  have  negligence  in 
been  and  still  are  common  carriers  of  goods  and  chat-  tX'^^t 
tda  for  hire,  to  wit,  in  the  county  of  Chester.    That  the  f.'^^^ed  that  if 

,  .    .  .  "^  liable  at  all, 

PUstiff,  whilst  the  said  defendants  were  such  common  they  could  only 

carriers  as  aforesaid,  to  wit,  on  &c.,  at  &c.,  caused  to  H^  c    ** 

,  *  '  '  '  wharfingers 

1^  delivered  to  the  defendants,  and  the  defendants  on  a  contract 
^ien  and  there  accepted  and  received  of  and  from  the  ihemT"ln 
(kaitiff,  divers  goods  and  chattels,  to  wit,  a  pair  of  ^^^  course  of 
^■Hstonea  of  the  plaintiff  of  great  value,   &c.,  to  be  amination  of 
»*ly  carried  by  the  defendants  from  Chester  aforesaid  thedefendants' 

^  "^  witnesses,  it 

appeared  that 
%  defenduitB  bad  put  forth  bills  anncuocing  themselves  as  carriers,  and  repudiating 
ikir  liabAity  ibr  looses  of  which  they  did  not  receive  notice  within  a  specified 
li^  No  knowledge  of  these  bills  was  brought  home  to  the  plaintHF,  nor  did  it  appear 
%  bs  gave  the  defendants  the  notice  required.  After  the  defendants*  case  was 
^bttd,  and  just  before  the  counsel  for  the  plaintiff  began  to  reply,  he  requested 
^  tniend  the  declaration,  under  3  &  4  NT.  4.  c.  43.  s.  23.  The  judge  re- 
'^  the  amendment,  and  left  it  to  the  jury  to  say  whether  the  contract  was  to 
ciny  the  goods,  or  only  to  forward  them.  This  finding  being  indorsed  on  tlie  pos- 
bonder  ^6l4  H^.  4.  c.  42.  s.  24.,  a  verdict  was  taken  for  the  defendants,  subject 
^  the  opinion  of  the  court,  whether  the  amendment  should  be  allowed.  The  amend- 
^^t  was  allowed,  {Alderton  J.  dissentiente,)  and  a  new  trial  was  granted  on  pay- 
^t  of  the  costs  of  the  first  trial,  as  well  as  of  the  motion  and  the  amendment ;  for 
^amendment  should  have  been  allowed,  and  the  trial  postponed  to  a  subsequent 
<)>y,  in  order  to  admit  further  proof  by  the  defendants  under  s.  23. 
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iiDtifr,  to  wit,  on  &C.    The  third  count  charged,  that       lSS5i 

t  defendants  at  their  request  had  the  care  and  cua-*  ^T'"^^'^ 
ly  of  two  pair  of  millstones  &c.  of  the  plaintiff^  of  «. 

rvalue  of  50/.    The  last  count  was  in  trover.    Plea,  ^V^wu"' 

and  Othert. 

neral  issue  (a). 

Al  the  trial  before  Vaughan  J.  at  the  sununer  assizes 
r  Cheshire,  in  1834,  it  appeared  that  the  plaintiff  was 
tone  merchant  in  Anglesey,  and  that  the  defendants 
sra  general  carriers  by  canal  from  Chester ,  where  they 
yd  a  wharf  on  the  EUesmere,  and  Chester  canal,  at 
aicb  they  in  the  course  of  business  received  goods  to 
\  forwarded  to  all  parts  of  the  country,  including 
^arth  Wales.  In  December  1829,  the  phuntiff  con* 
acted  to  deliver  two  millstones  to  one  Jenkins^  at 
Tastotpn,  in  Montgomeryshire,  at  the  plaintiff's  ex- 
ease.  They  were  accordingly  sent  by  a  Welsh  coaster 
i»m  Anglesey  to  Chester,  and  at  the  landing  place  were 
lieed  in  the  defendants*  waggon,  to  be  carried  to  their 
'hirt  In  lowering  them  on  the  wharf,  the  chain 
'ludi  fastened  one  of  them  broke,  in  consequence  of 
^Uch  the  stone  fell  and  was  much  injured.  The  de- 
BDee  was,  that  the  defendants  had  not  undertaken  to 
ttry  the  stones,  but  that  one  Groom,  a  carrier  from 
^iitsUr  to  Newtoum,  had.  Smith  swore  that  he  acted  in 
k  double  capacity  of  clerk  to  the  defendants  at  their 
^iuter  wharf  office,  and  agent  to  Groom,  and  that  the 
pioDtiff  came  to  him  at  the  defendants'  office,  to  book 
^mSiztones  to  be  forwarded  to  Newtown,  Smith  there- 
^  sent  the  defendants*  waggon  and  horses  to  bring 
^  ndllstones  to  their  wharf,  and  paid  them  for  the 
itftige  as  Groom's  agent.  The  stones  were  finally 
iWeyed  to  Newtown,  and  not  being  claimed  were 
^  to  pay  the  freight  in  November  1832,  after  Groom. 
^  become  insolvent.     After  the  defendants*  case  was 

(i)  Tbete  pleadings  were  framed  before  the  new  rules  of  Hilary  1834. 
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lof  die«i>lMitiff tOMtebUsh  tfie  dMsnd-       t8t5. 
■irfdiOTOtoi  «■  cawittB  to  iKinoM0% loose  aodwoak; 
fl  idiat  Ibe  niipoaed  coalract  to*  forvard  tko  tftones 


PAimr 

V:did>  iiol  deaiiy  appeiur.  Nov  did  die. stige  of  Fai mobst 
in  whk^  At^imeDdtaent  wis  pfeajfcd  aUOw 
■|^JS|^porlHttitj^  ."tbe  oDvusel'  far  the  dtftiidsntB  to 
iilffSi.ihi  jiirj  ee  die  recced^  «s  ekeied.  ■  [JPrnieB. 
t{  liSMl  far  difloi  to  heye  applied  at  die  trial  far 
aM0i;ta^4o-sO|  and  to  contend  dial  the  facta  ptowed 
li^^nel  eppljr  to  the  amended  oount.     1\>  fanratd, 

,to  idefi?er  to  others  to  he  taken  on.     The 

liji  fi|^  on-'the  original  deeburatian.]  The 
■iMidaMMiPoald  not  be  less  eoGtensiye  than  tuning 
hllfiiln  IIiiimI : into  debt  far  escapov  Next,  supposing 
count  to  be  amended'as  prajedt  a  eontmet  to 
ibe  goods  would  not  nudieihe  defabdants  lia- 
Mh  hi  iluai  chasmeter  of  wfaarfaiigers ;  for,  as  siKh,  their 
hM^  fanplied  a  eonunon  custom  to  keep  them  when 
iArtiid  and  deposited  with  them,  and  afterwards  to 

to  the  owner  when  called  (or,  and  by  no 

to  carry  or  forward  them  on  their  way  to  New- 
IM^ .  That  being  so,  the  plaintiff  cannot  recover  on  a 
Mm  which  does  not  allege  a  consideration  for  a  con- 
tHUp  forward  the  goods.  [Parke  B.  Would  not  the 
4llpiry  of  the  goods  by  the  plaintiff  to  the  defendants 
llageod.  consideratiQn  for  such  an  undertaking  ?]  At 
tleipnla,  the  evidence  would  not  support  a  contract 
bfinrward,  the  goods  having  been  in  fact  delivered  to 
&dtkf  who  was  acting  for  Groom  the  carrier,  to  be 
llMd  to  JVinsldiMi* 

^ISWao  here  suggested  to  the  court,  that  advertise^ 
MMibad  been  issued  by  the  defendants^  holding  out 
4il  tbegp  carried  goods  to  NewUntm,  find  forwarded 
HfMtoiyLparU  of  iVerMand  Scm^ATFo^,  and  that  one 
of  them  had  been  produced  by  a  witness  for  the  defend- 
mt  on  his  cross-examination  by  tlie  plaintiff's  counsel ; 
VOL.  V.  z  z 


PAltRY 

V. 
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takj  df  ptoring  that  they  were  not  liable  for  any  losi>       1  ggS. 

tak»  notice  of  it  waa  given  them  in  due  time.    In  this 

die  no  such  diseretiott  was  exercised  at  the  time ;  buft 

dwi  propriety  of  allowing  the  amendment  Was  referred    ^^i^^^^^^ 

t»  drii  oemrt  by  the  learned  judge.    It  would  be  hard 

wthe  delendbnla  to  send  down  the  case  agam  wlthoirt 

ptjment  of  their  costs  of  the  trial ;  so  that  the  amend* 

Mit  must  take  place,  and  the  new  trial  be  bad  on 

Atiie  tenM  only. 

BolulND  B,  concurred. 

i 

AiMEton  B.r-Upon  the  whole:  I  think  that  this 

MatiflFehould  not  have  the  option  of  amending.   Upon 

^^  pretenti  system  of  pleading  we  should  do  great  in- 

^'^^itioe  if  weiwere  iiot  liberal  in  allowing  the  amend* 

^Nititf  Taiiabcc8;'bai  onder  the  special  circumstances 

^lUf  itaaef  and^'Witb-a  ^iewto  the  probable  resalt 

^f  the  actioUt  I  think  that  the  proposed  amendment 

^lumld  not  be  allowed.    I  am  against  the  granting  a 

4nkti:4m  aa  the  utmdst  sum  which  can  be  r^co- 

bilSJLyitfiiBB'wiihiii 'the*  spirit  of  the  rule  pn^ 

"^Kliug  tbe>gcailting-a  hew  triali  where  the  dainiages 

^imUkkML  'MoImwm  the  amendment  asked  for  4i 

^Biae^Ubr  no  lipplittatioii^as-made  tiU  jusi  aisi  the  plain* 

6ib  ttodnsel !  mw  >  about'  to  ^  reply.    I  am,  thereftm, 

fe  icAuingidiQ[:  application  ialtogetheri 

^:Q*aMxt  K^-J^  feel  grtet-  diflSculty  in  assenting  to 
iWii— ludrnfept^'  Imt'  'fendet*  di  ciroumstances  I  think 
A«k  ouglhttabe  a  new  trial  on  terms. 
■■•        J-  ■        ' 

Bale  absolute  for  amending  the  second  obont, 
on  paytiient  of  tbe  costs  of  the  motion  and  of 
the  amendment;  and  for  a  new  trial  on  pay* 
mentdtooats. 

zz  2 


■t  cnaaa  m  BAstsBf  tekH'  ■■■■■- 

■  '    ■-  ■  ■Huaxr'agaiaitKiwB.'i-''«'i-i'---  ■■  ^■■■>'    > 

The  uHg^     nnH^  was  an  iictioi^  of  coT^lunt  on  ii  tease,  bttfiif^^^ 

bnacb  of  a      airainst  the  defendant,  as  assijFBee  of  the  leuecu  .  Xb 
WTenantlore-  J*r  *■■  .,     ■;:    ■       ..  .:  s'-i  ^■■«'^- .  ..  I-r      ■- y.   ■r'?  tT^:: 

ptir.com-  breach  ossjgned  was  tpe  non-perrorviance.91  aco^enacir^ 
routed  during  ^q  i«nair,  wtucb  was  alleged  to  be  after  tliQ  assiimiuk:^', 
leuion.tWigh  to  ^le  defendant,  apd  dHiing  the  continiupce  of  iV^A  a. 
l!^i^Se  ^}!^i  ^""^  w>«lsthe,wa8poB8e8sedtofthe4eii4^,^r^_, 
premUes  be-     mjges  With  the  appurtenatv:es.  ,11  ~ 

ferelheaction     ■  „,        ■-     ,      -.       ,,        i'i.      ;        ■  V  n-'ii.^-,iii;uit- 

«M  com-  .  "«a<  '"at  »™r  ,the,  t\pfendfiV  became,  q^ai^j^^^  f 

nenced.  tb^  demisefl  premiseE,  ^  in.tbe  declaration  DfenUcLW^^ 

and  before  the  comm^ceoiept  of  tbe.siy^  to  intitK^^ 
etc.,  he  the  defenaant,  by  a  cert^n  iqdpn^ure  .of  tj^p^ 
signment  then  made  and  duly  signed  by  him  the  i^^ 
fin^^nt.  and  sealed  witlihls  seal,  fur  the  coiisiJcratior'^s 
therein  mentionu'd,  illil  bargain,  sell,  assign,  triinsfear, 
and  set  over  unto  one  If.  P.,  his  executors,  admini  s- 
trators,  and  assigns,  bU  and  singular   tlic  prembes  in 
the  declHration  mentioned,  together  with  the  saiJ  in- 
denture of  lease,  and  the  several  assignments  lliereoJj 
and  the  full  benefit  and  advantage  thereof  respecti'cJ/t 
to  have  and  to  hold  the  said  premises  to   the  ui|J 
"fP'f  bis  executors,  &c.,  from  the  date  thereof,  fcf 
all  the  residue  t^ien  to  come  and  unexpired  of  tlie  ^ 
term  of  years  demised  by  the  said  indenture  of  les^i 
subject   nevertheless    to    the    payment    of  the  )cai!)[ 
rent  thereby  reserved,  and  to  the  peifoiniance  oC  u> 
covenants  therein  contained,  and  which  on  theteu^ 
or  assignee's  part  were  to  be  observed  and  perfonD 
By  virtue  of  which  said  indenture  of  asaignoKqt, 
said  W,  I',  afterwards,  on  &c>,  entered'  into  thk 
demised  premises  with  the  appurtenances,  and  ht 
and  was  thereof  possessed  for  the  residue  of'd> 
term  then  to  come  and  unexpired,  whereof  |^ 
tiffs  on  &c,  had  notice.    Verification. 


bi^  Miid  suppcwied  IndeDturebf  anignmentiii'tbti' 
«( bidititiiifitf;  condu'ding  to  (be  country/ 
P^a  tw^glbr  specUl  causes  diat'tlie  K^inc»'^ 

il^  ^^'iHviM  iny "mik^r  'alteg^'  In  'die  'pTek.' 
lf't)d(a^nl^6yV  and  dbes'tidt'confess  arid  avoid 
Ration  therein,  of  admit  Or  d^y  tnat'the'saul 
teat  in  ibe  'said  plea  'inentlbned  was  Ijiefofe  the 
idefnent  of  the  suit  or  otherwise,  a^d  leaves  the 
i^lftct  tendered  by  (he  nlea 'wholly  unao^' 

■'''iim»,  ■'■■'■■■      .-■^---^■ 

luill  ;ji   h-.'...--    .'■•:i     ■-.';,    J- J-:  •  i     ..  ;      -■ 

wb)^  in'8upp6rE  of  ifi^'.deiniifre^^  cbntendedf 
>erie  the  assign;^  df  a  lease  cbnlalnihg  a'covc- 
r^Mir  has  assign^'it  over,  he  is  not  hable  for'  a 
ooK^ifted  Iwfere  siic^his  assignnient. '  Fprliu 
'  leased  with'  the  privity  of  estate  between  htoi 
auignoi^'  the  reversioner.  Pitcher  y,  '7l)vejr(a) 
action'bf  coveftahl  agtiinat"an,a8si{^ee,  for  rent 
lecriieddue  atUr'Aie  aasigiiibeDt,  and  the  court 
ii(  covenant  woiiid  life  against  the  defend&nt  for 
iieuiiiis  ownthne^'buinof  o/^^er."  Thb  may  mean 
Ddf  we  acUoQ  woiitcl  tiot  lie  for  rent  not  ^ue  iii 
goee's'owh  ^aie,'orif  brought  after  his  tiine'(S). 
ere'  are  several  cases  in  equity  from  whicli  ii 
,weu  that  the  assignee's  Ibgal  liability  ends  irita 


UAtkuet 


IN  T«  mitm  YaoucffrWJiiblAAf  >  i  v.  60S 

^^imrilfer  iAmM»  being.  deMrm^ediB^  if  itaj^pear 

9«mtelii9<i  ditc]wrgevlh^  adsigno^^  df  reotrdud  t(^  the 
liMof[G(i)ftijdio.>aftiift<iivfll  1^  Gttiiiti  Bp  Ai imud,  and 
<^idig»liUf»b)Mtfdgn«c  to  pByiJtteijQxit  0coriee6;  m  Am  4111111 
C<iwWi)  j«oWiliw(>»iriM^->4hQ^  i>rif  ttyirriF  mtetc  bekig  de* 
If  wdo^iCH|nG>e:b9iitg  iiot«oneii^iiti£roin  suoh  sch 

^^-^Uvi^A^iWM  CisiiB^r-fOIbJtiMrag  an  action  brought  kqr 
^^iWigm»»)qy  a^Jafa^rdgiinftUn, assignee  of  Ibe  leaai?^ 
^^RmiiH  aavfiBMt  J3iuini9ft  .«rilh.tdieijiaiid^  for  a  cause  of 
^^'^ttp^iMeniing'  'wUIq  '  1^  r  deftniAaQt  poseessed  lb?.  4e- 
^'iied  \preiin8€se^  aad  before^  be  fUBsigned  theim  The 
^^^Qfetmiifyttbat  tbe  BittignBseot  bjr  die  defendant  took 
'HueeibelpfQ^/lheaation  ^aabffougbl,  and  that  in  order 
j|(ai(i%sfte:Uable(^  it  BuiM  appear  not  only  ibat 

,   ^  J0  sued  on  a  cause  of  action  arising-  i»  his  own  time^ 

^Hit  likewise  itbat  the  suit  was  commenced  before  the 

^^s%M»nt;^  fov'tbai  by  sucb  assigoaient  the  privity  of 

^^tate,  upon  which  only  the  lessor  can  proceed,  is  de- 

^Ymined.    By  the  neglect  of  the  assignee  to  repair,  a 

breach  was  incurred  in  his  own  time,  an(}  a  pght  of 

^tion  thereupon  vested,  in  Abe  plAintiffs,  ^hjch  was 

{a)  See  Taylor  v.  67inm,  1  B.  i&c  P.  21  ;  and  ante,  3  Tyr.  U.  640. 


tV  cpqtiDmqce  of  his  poftpi^pi^  of  ^^  ff^W! 
in  there  tfi  aitfit  thje  right  ,.Qf,ACtiw.|9i;.J^^ 
ft:«inv«8ti^gaflerare-fa^t£^^nt?  Thei^.i|Tifi]f, 
of  speciQc.breaches  .of  f:oyenaqt)  wh^^  *^  ^^ 
trary,,  i^p^  to  8uhjSS*..?.S'^f*^"^nt..W»'g'>^.ffll 
fQr,(heqi,  would  l^  to.  comiQit  grie^t,|pjiji^^(¥>^ 
Dant  may  exist  vitb  regard  to  repaiTJufjfnd  Jum 
ttffl^ilift^,  pr  oti^er  T^qable  pro^f  jty,;  t1t^:,.9pi 
pe)tfori)».whi|?h.,^y  the  ^ucpes^ve^t^pai^ts  pf '] 
^iW.a,Itp.^hiPficpu^,C9mpepwtc  of>;j^.^,,  V 
si^ee.cAiLfree  huo^lfihy  W9i8°fvit.fn>iD,th)| 
tp  Miahj^i,g^d  ]tw  ,f>wii  diefault,,i»  l)W..»«iffSil 
ch|irge4  Ffjlh .fbe  iih^Jifi,  wn,oi^Qt,.  Qi;,4{).vtl<W 
l(^8a9r  t9.  resort?  .  It.  eaq  never  be  cqnteffdi^^ 
apftwignipent.to  ajbegg^r^janassigoe^  ghja)^,!^ 
to^.fiee,^iii|fe]f  frpm.  lUh>litie»  to  yhv;!^  48.8^^1 
n^biectfW  the  right  to  .enfprce.  vbic^^^g^ifi^^ 
Ta>teci.ip  ami^rr   .-    ■;■■        -  .Mr.-,,;  ,-,-,■.  ,'y.- , 

-■■■  Judgment  intUwidi 


IN  M£vaftuvswi>i  ynLOsam  iv. 

.o,o,.,tere,1S?a4(??te.|ii!TSfi'?'"«fhj.>r:,«      ' ';"  " 

dJi'^mit'WitWln'ied'^lW'iiiMiikitaVfi',  lU'c^uiii  ^^  Sa 

■aaau'iif'aw'jufttsp.'  ^Be'iiaHltr^^'to'Wi'aBMtSii  [•"of"'' 
AiHssfabiWwaitiiii^tr-i'iwsMt'tii'i*  &ciM-;si '^^'^^^ 


'"«M«"g8i«»iniMi(!i)."itfte'<iiia  lit  «si»*aa  ™  b™.,*" 

OilaWiil'TOSjyiSSSrbfii  Kil'iftifi  B«ir«^if;'«te  Zi'""" 

boaster  having  received  notice  from  tfie  "tilarndflS  fhki  court  with  in. 
**.  ui    ;,»■*  iw   ■■'»'!  terwt  to  the 

"*e  contract  would  not  be  performed.  On  roth  Oetaoer  limeof  sndi 
•SSJ,  (he  plaintiff,  had  paid  1575/.  to  tU  'ieiitlSmi  ^S^^La 
"«'uig  half  the  purchase  money  of  the  erpfeilfeil  'cairgb:  tjeinp  a  condi- 
^t  defendant  paid  that  sum  Into  court,' ♦ilhlnierest;  'b°°a|°SIrt 
**>!  15th  Se>««n6er  lS3i,  in  consequentie  o'f  ^trftiHi to- before  gfant- 
C>«wd  on  an  application  by  him  to  eit^'ti^'  "ti^tii^^siA  '^^10010*"°' 
^fcnad;  and  624/.  additional  was  afterwards  paid  in,  "^'""/^ 
»>Mkiii"5im:='ilicK  iW«M,  iti- WteWt'lfes,  SS^id"™' 

maa  gifen  of 
Jt»nMMiti«H^|dMm.'*MMrm,to»bidith«pl»»iiffl,>dk>d  SS^'^iibB 
....  . ,  ,   .        brwch  of  con- 


l^iralioD  of  the  money  advaiiMd  16  Ae  d^Bdast, '  or  of  Iht  bt^t  for  which  the 
***i  wu  wanted  by  the  plaiotifTs.  Held,  that  the  dama^  were  not  to  be  esti- 
■Uted  bj  the  advanced  pnce  borne  by  linseed  at  the  time  of  the  trial,  but  by  it« 
price  >t  the  time  when  RVdgttt  to titre  been  delivered  according  to  the  cODtiact; 
wnI  a  verdict  founded  on  that  principle  was  confirmed. 


IN  Tttt  FiHh  Tiiit  or  WILLIAM  IV.  6M^ 

^alwitrflg»lode,wh»i»tatfdadtothe|irice6ft^^      ^^^^^ 
iil^SliiftllwtiwL'  In  GUMfortf  T;C£vnrf  ftodAnbther 


6r  MQ^ddivery  of  becon  at  a  eeitain  day;  v- 

Ae  ooiM  iiud/ '' in  iho  caae  of  a  loan  of  itoek,  tbd 
bMHuaiii  fabtdi  in  his  hanfls  the  monrf  of  the  lender, 
and^tUMhy.i  picvdnts  Um-  fiom  using  it  altogetbef. 
Hawt^iihsfltiwitiSthiA  hia  nbney  in  his  poaienionj 
and  ttdgfadikMi 'pofchaied  otbef  bacon  of  tho  like 
qoidi^t^dHi;  very:  day  after:  the  contract  waa  brriien.'^ 
XIi4t  obaenration  applies;  for  the  defendant's  letaaniiig 
di^pbuotifiV-moiieyy  prevented  tltem  from  using  it  in 
bojrky  other  goode;  'The  pUintiffii  hating  rehired 
aaiM!  jntBont  te  their  purchase'  iAoney  does  not  deprive 
thctafoP.' their  right  16*  odcttlatei' the  damages  in  tUs 
foa  tfavy  n«te:  entitled  to  th^  profit  they  mighi 
'df  the  adney  if  used  in' ttade. 

IjOrd  AKMOEit  C.  B.«^Tbe  pflihitiffs  did  not  4how 

^^  particalar  purpose  for  iJkrhich  they  wanted  this  seed, 

^>fttisoiriBg^''cnlslring^ 'or  selling' it  instanter;  bor 

^^■t  iMena  linseed  was  pecaliariy  requisite  for  any 

^biect  diey  hod  kK  view  in  maldng  the  contract.    As 

^y.  did  not  appear  to  have  sustained  any  particoUr 

^^imy  faun  the  hreaeh  ol  it|  I  told  the  juty  that  no  pro* 

^iaslkie^nadiafted'outby  the  plaintiffs  for  determining 

^  amoost  of  damages.-    The  planitifiB'  counsel  had 

^^^Qtendedi  that  they  were  entitled  to  have  the  profit 

^hich  might  have  been  made  of  the  money  advanced 

^yiempioying  it  in  commerce;  but  I  expressed  'my 

^^fimoo  that  the  jury,  in  estimating  the  damages,  could 

^M  take  into  consideration  speculative  or  possible  pro- 

^tSy  hot  oonld  only  give  the  money  actaally  advanced, 

^ith  interest  on  it.    The  plaintifis  were  not  shown  to 

nave  been  in  a  situation  to  make  more  on  that  money 

than  the  five  per  cent,  they  had  reserved,  or  to  have 

sustained  particular  inconvenience  by  the  withholding 
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yj 


bftd)  beetle' shiptffidofaiiimfWianoefOfritkadoc^^ 

Mmjio  vAtittbai^mtfittokmetliriKbpliyiialNittiH^ 
prafovibteg  v;aiij).liiifttiQjtbe'>jliy]n(ii8yoiBerr4nFfaiAJlk^3^ 
•iBkHM  tdfpli  4hw^lfK)abl3^ne4flhfim;^Qg*i4«fc#^ 

tisfied  with  their  finding.  -Uhh  vjibTn^? 


BoLLAND  B.  — It  appears  ]|^fiB9i,^a|{t|^'/Yiar>i 
whf^j^i^  Qfi^^rwas  left  to  the  jury  upon  these  fac^^y 
was  the  only  way  in  which  it  could  have  been  properBj 
left  to  them.  Nothing  appeared  to  point  out  any  decisi^^^ 
line  for  estimating  the  dflU&gi^  andl;he  caution  agaim-^ 
giving  speculative  damages  was  called  for  by  the  slM- 
guments  of  the  plaintiffi'  counsel. 

AuPER^K  .Rfr-^Tbe  .mede,^iCowputU)ig<|gi  ilnuj^iwf 
W48  the  <Hily  ipatteQipt^f^Q^r.  Jlb^idffepdpifil  amJt 
contracted  ^,  dfdiv^  a(iMS(f^ii>(t^aAtlty  «llli9Me^  iis^ 
given  time^  viz.  on  the  arrival  of  a  particular  ship  in 
dam^    Befoffftfliiat  took  fikoej  the  ^dfifead^^ 
plaiiiti0B  notice  of  h^is  ioabSity  jta  perfimiilf^ 
The  price  which  the  artiole  boro  at;lbe{>limo^^ij|laB^ 
pptlce  was  not  the  proper  standi  by.wb]]Qh'49!(  ''^*  '  ^ 


the  damages,  for  the  ^ainttfis  were  nottbcte^  »' 

ditio^Q  to  purfdbase  otber  seed»  oavi^g  o^.tb^^w^"^^ 


advanced  the  moD^  they  h|td  pTtyvided!'Cd^^jr.^«»      ^^.^ 
In  my  opinion,  the  /uoce  oorrect  eadniaAetfiiVwoidottl^^l^ 


would  be  made,  by  ascertainiiig  the  pAdffp  ttlil 
when  the  cargo  would  have  mnriv«d  Iuidvdie;< 

be^n  .perforpaued   in  d^?,  CQur^p;  .licwc  :}^i^'^it^i9^ffi 
then:  deliveried,  the  plaantifiil  ^w^Mild-iidve^bMii'^ 
resell  it  immediately.    Another  mode  of  computing 


C6m'A^rl 


III  ^mwmiinamdi  wiluam  iv.  wr 

fiUknaS^iUiiaiMitJiMtiimtnkh  Atum  fhwn)  their  lieing  ^ 

.1..  ^^■■^■- 

fclf^tt^MJiCilieii!riiloD0yic»;{Tfae{  iotetestfto^  which  th^ 
tf^aifaf  ii4Mi^iMsdiuat^entided^]iiwtL>beid^^       |]p>4Q 

9feiefH>  Uii>ndM9^cblM<|yttiig6>%k^'piiehrMy  1  tkidtthb 
TefY-dUct  right. 


.^fni);ili  nr«i.<.t  iltJi//  f;>n-.U 


^ixf^xjoiq  iio:jd  ^»/ial  b!iiu.>  j;  iljiilv/  (u   71;'//  vj,i!     ,i;./ ^^..v 

i^jfE i jKj»£  iiohui;o  ijiU  Bn/!  tS^^^'-Wf  R  -TTfi  ^iniiinii:^. ;  u.\   jiiil 
-li-       Oiij  ^(J    loJ.  ;jjlli.j  r.r.v/  r.o^^iifiuJj   o/i;.-tij;>"i«K'    ■-^^■^^fl\ 

Simon  against  Lloyd. 

^IgWmiPt^  Assumpsit  for 

k-^*^    ,  .,,         _  i.  ,    ^  Plea,  as  to 

^^  (r^Hi^it^«tft«lpi^tb^i Wttkkig  df'tlt^  ^dtei^i^^tiior  9/.,  that  after 

'^^'^ ni  qnU isiuon la^a  n  io  u.^iriii  mb  uo  ..v.v  ,  j;riij  iirMj^  *}*®  "na^^ing  of 
^e  ^  '  "the  promises, 

^^Mni^tlifiithilttkdteiaiillt^i'il^  JttM^ickMdatltJkt^^laiiititf^  request  drew 


loiit  a  arawer^s  name  thereto/  whereby  the  de- 
\mmimqwMiJtD  payilojinaftiipecttb  ofiiulorder^wil^  tMtd  place  hit  name 
tQoa  droKmrg  20/1  attwo  xnonths  aner  date,  as  for  value  received ;  which  instru- 
^?^VSM^M&  ^Mtf^hFtPdfe'd^  mi^i  f»^edi^kt^  satis&ctiou  of 
^fcwl  *|r/Mwip<|li«|iffil)  IK«»ttlW^  tfiL*e  rpft^iWprf,  wM«h  the  defendant 
^S^aoepted  acocffdinglyy  and  delivered  toihe  plain^ft,  and  thereby  (lecame  liable  to 
mfM^^t^^iM^S^ ^ittm  ^^'^hoi^  f)«ie  his  ii^ih^^ll^reto  as  drawer, 
'  sf  m  f^,^  ^  fow^4s  mip^t  ^.  ^^im .  ^9i'  and  for  the 
modation  as  to  the  rest,  and  that  the  plaintiff  accepted  and  received 


stiM.tdf  ithe  JMltt'Off' g/^v^hiol^  biU  -wa»  f ot  doe  4ti  the  commence- 

I,  uat'th^  mll~remain^'  unnegociated  m  (he  natids  of  the  plaintiff 
%itbyit<iqiy:d<»iwtefisiQaaci»a it^nid udpioL -  H^cVqb  dstOurrBritir the  replication, 
ISiat  it  wras  bad.  ■  and  .the  plea  good ;  for,  upon  the  facts  disclosed  in  the  plea,  the 
ifbmmH^So  M  for  S^^Ht^naf  \iM>t  H^  ^ti^^  till  {he'^piration  of  the 
^  ;tmtli9,f'9#d  $U).tba«9^tyjaiidi^  of  ihe.i^tnimei^^'Fneii  completed 


imr  ::  oases  i^  e aster  ^BBftr 


Sili6^ 


1S88.  tfaat^^mn^ i wdb^pe  the  coksmettoenem  ^lyf ^Ae^tMl 
the  Jsaid  dcfetkUmt^  «t  the  request  of  ite  fAdtkUT^  MiS 
ilnd  'drew  crii  ft  pietb  of  peper^  hating'  dr  BCMip  dtenc^ 

LtoTD.  a  bill  of  exbhange  vtainp  duty  thereon  of  Ihi '«iilft^ 
lit.  6ei,  B  oertidfli  iiuitnuBent  purpofting  to'  be  ii  liifcj 
exdunoge^  without  a  drawer -i  nane  tbittretO}  wliWm 
die  defendant  wae  reqveited  to  p^y  4o  eaeh-^penmi^j^ 
fai8  order  in  London^  who'  should  =plaM'^hiki|l4HBI 
thereto  fii<  the' dottier  thereof,  SOi;  f^^motiAn  nHH 
the  daiie.i;lie#0ofy  m»,  for  ¥a]fiie  teocvnA  ki^^dedsiV 
ca^l  that  the  plaintiff  Aenrequoitedlbedfftlltaltte 
accept  the  same  towards  die  payment  and  Mtisfetifiiflii 
of  the  said  sum  oC  9L,  and  fifrttb^  loud  JphiiiiMniiai 
nefit  and  aecananbdation  as  to  the  rest^^and4bstftW 
defendant  accordingly ^  aceepted  the  sanhe  «nd  dobiiltS' 
it  to  the  plaintifl^  and  thereby  became  ^Ata^ia^jfif^ 
the  plaintiff  or  to  such  person  who  should^  pllit44id 
name  thereto  as  the  drawer  thereof,  or  his  order,  tb 
SUBS  of  20/.;  that  is  to  sj^,  towialrds  the  payflEient'u>rfti> 
Said  sum  of  9t/.«  and  for  die  benefit  and  iMOteuiloSii 
tion^  Ite  fiahidff ae  to  the  rest ;  and  kb$k  M^f]^M^ 
tiff  then  accepted  a»d  reeeiml  the  sAid^bilt^^lilit 
toward  the  payment)  and  satisfaetioir  <tf  the  -^m^st^  ■ 
Ayerment  of  liability  b;^  the  defendant  to  pay  ttM^'M^ 
to  IrfaoeTer  ndght  be  ihe'faulderthdiMif,  din&tffetlp| 
bill  was  Bot  dM  at  the  Mtnineneetiiitot  of  ^(hi^wil 
Non  assumpsit  to  the  reifidue  of  the  money  miittm- 
ift  die dedaration.  ?  !.*'r!:*'fllij 

Replicaticm,  diftt  the  biO  roraMoed  onMKfeditill'iH 
the  plaintiff's  hands  (a)i  Withoat  anf  d#a#«^!'tiiA||| 
having  been  put  to  it,  and  that  it  remuoed  aipiM'  i 
Demurrer  and  joinder;  >     r  ..      .    :    -J  ^ 

JR.  V.  Richards  in  support  of  the  demurrer* 
replication  does  not  answer  the  plea,  for  all  that 

(a)  See  5T.  R.  518 ;   and  Lewis  v.  LyUcr,  ante,  195. 


ntta  tfaja  Mtit^  to  be  oonnutHMdbefHe  Ac-IhI 
«tbwiMwJue,luiHkMeB  puttttto  dmdifiiBU 
■*«M«ai^h««»kMMaddnia*MigrtdiiriB(a^ 
Dti-)U<|t  bi.a  .pnafeksoiy  note ;  »  dtat  evet 
[i4lfi>i*»il''gftT»itiilO'ilw  pluotifi^  he  tiBt 
!p<«0  WfiMiMl  l^xMijr  bea&>dde  ihoUcr  Jto 
HjHJMriffinighliiiitocteitii.ia^wd'Ae  pbdn- 
t  (•rt.HtBiiiftinupianded  'wfaifetlie  fadds 'the 
WWring-riie  defeDdniit.  by  pottii^  As  iii4r*- 
mUtian  aguMt  faini.  :  jUI  tkst  tbe '  rpluntiB' 
iftiwyliMtiDO  bt'dKt'bc  liat mot  aegoontsd 
utlhattt^aoBimorto  tfasploa,  ifJie-oui'do 


M^ceftftrd.'  TIm  Ant  £nik  i»  ^ia  ttie-^{4ai^ 
nA8lMauinrto.die'decl8ntidii.'  >it-iB  auC 
1  in:  this  ca§B,  that -the  debt  a  wtliagwBheJ 
mbi*  V.  Marffoaib),  becaswthigjmtEtinent 
eMti  AsimplsmidzMtdebtosiiDatbeeacliw 
jKfCptbjrepaoiafcy.  Ner«aiiitfcoiMngatiill 
ittBtmrA*ai  totii&atioit^  for  tfaeplaiatiff'hu 
Ktt  tatis&ctioD,  hut  a  Tttae  blank  Hcceptantle, 
1  ^(Ha»e  to  pay  a  Wl  when  filled  up,  whidi  18 
Iter  value  tiian  die  original  eontnct ;  bo  -  Aat 
ftWeidetalaQn  for  the  plaindff'a  ■greeiag  to 
JMjttaaliefecrion  of  his  debb 
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18S5.  on  the  plaintiff  to  suspend  his  remedy  for  payment  of 
the  9/.  for  two  months :  but  the  pleadings  show  that 
the  action  was  brought  before  that  time  had  elapsed. 
The  plaintiff  should  have  waited  until  the  expiration  of 
the  two  months,  and  then  have  ^ven  up  the  instrument 
in  question  to  the  defendant  before  bringing  this 
action.    Our  judgment  must  be  for  the  defendant. 

Parke  B. — ^This  is  an  absolute  engagement  by  the 
plaintiff  to  postpone  his  right  to  sue  for  92.  for  tw< 
months  at  all  events.    Then  as  he  admits  the  truth  o% 
the  plea  by  pleading  over,  he  absolutely  accepts 
instrument  out  and  out  in  satisfaction  for  so  long, 
defendant,  by  writing  his  name  on  this  paper  as 
ceptor,  entered  into  a  promise  to  pay  the  amount  wl 
completed  as  a  bill ;  a  promise  which  he  cannot 
help  performing,  having  authorized  the  puttiAg 
name  of  any  person  to  it  as  drawer.    His  authority 
given  being  irrevocable,  formed  a  valuable  coDod* 
tion  for  the  plaintiff's  promise  to  suspend  his 
for  two  months ;  for  he  could  use  the  defendant  ^  ^ 
name  for  202.  for  that  time.    This  is  in  fact  an 
ment  by  the  plaintiff  to  forbear  to  sue  the 
for  two  months,  if  the  latter  would  pay  him  his  debt^ 
the  end  of  that  time,  and  lend  him  1 12.  till  then, 
replication  is  therefore  bad. 

The  other  barons  concurred. 

On  application  by  J.  Jervu  to  amend  the  replicat^'*-^ 
by  traversing  the  averment  in  the  plea,  that  the  fdaiia^^'^ 
accepted  the  bill  in  satisfaction,  the  court  pe: 
that  amendment,  on  payment  of  costs  as  between 
ney  and  client. 
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"  •  iCHADWicKdj^atJif^Hovaa^  v^"«v-^^ 

■  .    I  ■        ■         .         1  ■         > 

'T^HE  notice  of  b4il  was  signed  ^'  JESetft  Chancery  Wliere  an  at- 

^^'.»^  J^'^.^K,, fe''"  an  attorney  of  this  rnV/rS 
court,  JEScy  was  not,  biit  niul  liberty  to  practise  in  it  *"  attorney  of 

-     ^,  ?    ti'isi'h''.     "li":*.  .  another  court 

in  the  name  of  Cb&.  to  practise  in 

it  in  his  name, 
.  A       1  ^^®  proceed- 

^»^f  opposed  the  Justification  of  b^l,  on  the  ground  ings,  notices, 
that  JSZeyst&yg  bare  used  d^^^  ?^';}>™^«f 

^       r-  ,r. .  ..[    ,.!..-..  in  the  name  of 

'*'"':  the  former 

Beaton  contril    Eley  bas  not  aQected  to  practise  in  ^^^' 

nis  own  name.  ^'  , 

■■''  -■.         '■  :■■  i  n  •]    ..         r-;  :ii  v  l..;t.  .\.. 

Alderbon  B.^— As  Eley  had  aiitbori^  to  use  Cole's 
name,  the  proceedings  and  notices  should  be  given  in 
the  name  of  the  tatter.  The  act  should  appear  to  be 
tbat'of  CoZe  as  ah  attorney  of  this  Court.  You  may 
^^^end  die  notice  and  bring  jthe  bail  up  to-morrow,  with- 
****t*  giving  fresh  notice.  * 


*  • 


Earl  of  Ferrers  against  Robins. 

CASE.    The  declaration  stated,  Jhat  in  considera-  Jh^  defendant 
being  em- 

tion  that  the  plaintiff,  at  the  request  of  the  de-  ployed  by  the 

.  plaintiff  to  sell 

y^iture  for  ready  money  only,  sold  it,  bat  tooilc  in  payment  a  bill  of  exchange  drawn 

"^  the  purehaser  on  a  third  person.    The  plaintiff  refused  to  take  the  bill,  and 

Jl^lied  for  the  proceeds  of  the  sale,  but  his  agent  afterwards  obtained  the  bill  from 

^'^ 'defendant  to  get  it  discounted.   It  was  never  presented  for  payment ;  the  drawer 

Bi^crhad  notice  of  its  dishonour,  and  ten  days  elapsed  after  it  became  due,  before 

^  defendant  had  such  notice :  Held,  that  the  defendant  was  liable  in  an  action 

^'^fMight  Bgahitt  him  for  negligence  in  selling  othenrise  than  for  ready  money,  not- 

^^^hstaDding  the  plaintiff  had  not  presented  the  bill  for  payment,  and,  by  not  gpvine 

^^otice  of  dishonour  to  the  drawer,  had  discharged  him  from  liability  on  the  bill. 

StmbUf  that  the  defendant  might  sustain  a  cross-action  against  the  plaintiff  to  recover 

any  damage  sustained  by  him,  in  consequence  of  such  negligence  preventing  him 

^m  recovering  on  the  bill  (a). 

(a)  Another  point  in  tliif  case  reported  iu  9  Dow  ling's  Pr.  C.  636,  is  contradicted  in  Lard 
Aidbarough^.  Burton,  9  Mylne  &  Keene,401. 

VOL. V.  3  A 
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1836.  fendant,  had  retained  and  employed  the  defenc 
^JP^^  sell  and  dispose  of,  for  ready  money,  certun  goo 
Ferrers  chattels,  to  wit,  &c.,  for  certain  commission  and  i 
J.  ^' ,  to  be  paid  to  the  defendant  in  that  behalf,  the  d 
ant  then  and  there  promised  the  plaintiff  to  si 
dispose  of  the  same,  but  not  otherwise  than  for 
money:  yet  the  said  defendant,  not  regardinj 
sold  and  disposed  of  the  said  goods  and  chattels 
said  plaintiff  for  a  large  sum  of  money,  to  wit,  tl 
of  750/.,  otherwise  than  for  cash,  to  wit,  for  a  < 
bill  of  exchange,  drawn  by  one  R.  Mott  upo 
accepted  by  one  Dujresne^  who  respectively  we 
are  in  bad  and  insolvent  circumstances,  and  by 
thereof  the  same  bill  hath  been  and  is  of  no 
value  to  the  plaintiff,  and  by  reason  of  the  prem 
the  said  plaintiff  is  likely  to  lose  the  same, 
(before  the  new  rules  of  pleading)  not  guilty. 

At  the  trial  before  Gumey  B.  at  the  Mu 
sittings  after  Hilary  term  last,  the  following  ap 
to  be  the  facts.  The  earl  having  assigned  his  1 
a  house  in  Harhy  Street  with  the  fixtures  to 
wished  afterwards  to  sell  the  furniture,  for 
purpose  he  employed  the  defendant,  directing 
sell  it  by  auction,  and  on  no  other  terms  than  fo 
money.  The  defendant,  however,  sold  the  ftimii 
private  contract  to  Mott  for  750/.,  and  deliverc 
him  on  the  defendant's  giving  a  bill  for  that  sum 
by  himself,  and  indorsed  in  blank  and  accei: 
Dufresne,  The  plaintiff  refused  to  receive  t 
from  the  defendant,  and  sent  it  back  to  him,  req 
him  to  pay  him  the  proceeds  of  the  sale  in 
While  the  bill  was  running,  an  agent  of  the  p 
having  seen  the  defendant,  took  it  out  of  his  h 
order  to  try  to  get  payment,  and  left  it  at  the 
tiff's  bankers  to  be  discounted.  It  did  not 
that  the  bill  was  ever  presented  for  payment. 
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wttice  of  its  diBhonour  was  given  to  the  defendant,  till       1835. 
ten  days  after  its  maturity ;  nor  did  Mott  ever  receive      ^-^v-^^ 
wy  such  notice.    For  the  defendant  it  was  objected,      Ferrers 
^t  if  the  defendant  had  become  liable  for  the  pro-      ,^  v- 
^'^eds  of  the  sale,  by  taking  this  bill  instead  of  selling 
for  ready  money,  still  after  the  plaintiff  had  taken  pos- 
*®*rion  of  the  bill  in  order  to  get  it  discounted,  he 
AouU  have  presented  it  for  payment,  and  given  the 
defendant  notice  of  its  dishonour  in  such  proper  time 
*>  Would  have  enabled  him  to  give  due  notice  to  Mott. 
^h^  learned  baron  asked  the  jury,  whether  the  plaintiff 
had  ever  made  the  bill  his  own  by  consenting  to  take  it 
'^m  the  defendant  as  payment  for  the  furniture.    They 
^^Hind  in  the  negative,  and  gave  a  verdict  for  the  plain- 
tiff. 

-P.  Kelly  now  moved  for  a  new  trial.  The  learned 
judge  should  have  directed  the  jury,  that  the  defend- 
^^t  being  a  mere  surety  for  payment  of  the  bill,  was 
^^Acharged  by  the  plaintiff's  neglect  to  present  it  in 
'^c  time,  which,  by  hindering  the  defendant  from 
^ving  Mott  the  drawer  notice  of  dishonour  in  due 
^^'^^f  discharged  the  latter  ftt>m  all  liability  to  the  de- 
^v^dant  on  the  bill.  He  mentioned  Philips  v.  Ast- 
^  (d).  The  defendant  had  not  the  control  of  the  bill 
*t  its  maturity. 

l^ord  Abinger  C.  B. — I  am  of  opinion  that  there  is 

^^  ground  for  a  new  trbl  in  this  case,  and  that  the  case 

^^  properly  left  to  the  jury.     It  is  clear  that  the 

ueSeiidant  was  bound  to  sell  for  ready  money  only, 

^  that  the  plaintiff  was  not  bound  to  take  the  bill. 

•Rie  main  question  is,  whether  the  plaintiff's  agent 

Kcei?ed  the  bill  from  the  defendant  under  such  cir- 

(m)  t  TauDt.  t06;  tec  Murray  v.  King,  5  D.  Sc  Aid.  165. 

3a2 
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1835.       cumstances  as  relieved  him  of  responnbility  and  made 
^Ti      ^^^  bill  the  plaintiff's.     If  he  did,   that  might  have 
I  £RRERs      deprived  the  plaintiff  of  all  remedy  except  on  the  bill, 
and  would  have  been  an  answer  to  the  action.     But  the 
jury  found  that  the  plaintiff  did  not  take  the  bill  in 
satisfaction  for  the  proceeds  of  the  furniture.     Then 
how  does  the  case   stand  ?      The  defendant  being 
applied  to  by  the  plaintiff  for  7502.,  which  he  was  liable 
to  pay,  suffered  the  plaintiff's  agent  to  take  the  bill  for 
the  purpose,  as  appears  from  the  finding  of  the  jury, 
of  attempting  to  get  it  discounted.     If  the  plaintiff  has 
been  guilty  of  such  laches  in  taking  the  proper  means 
to  procure  payment  of  the  bill,  or  in  not  giving  the 
proper  parties  such  due  notice  of  dishonour  as  would ^^ 
discharge  any  of  them  from  liability  on  the  bill, 
prevent  the   defendant  from  recovering  on    it,    th^ 
latter  would   have  a  right  of  action  for  such  neglf 
gence,  and  would  recover  for  any  damage  he  might 
proved  to  have  suffered ;  but  that  affords  no  answer 
the  present  action  for    the  defendant's  negligence 
selling  the  furniture  for  a  bill  instead  of  ready  mone 
Tliough  Mott  the  drawer  might  have  no  effects  at  a^HH^h^U, 
the  acceptor  was  still  liable  on  the  bill. 

BoLLAND  and  Alderson  Bs.  concurred. 

Rule  refused. 
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1835. 
NowLAN  against  Ablett. 

« 

A  SSUMPSIT.     The  first  count  of  the  declaration  The  plaintiff 
suted,  that  theretofore,  to  wit,  on  the  14th  March  Ihe^^defg^dant 
I834y  in  consideration  that  the  piaintifF,  at  the  request  as  head  gar- 
®f  tbe  defendant,  had  become  and  was  the  servant  of  manl^ze  ex- 
*J>e    defendant,  to  wit,  in  the  capacity  of  head  gar-  tensive  hot- 

A^^  ,  .      ^  ,  i.  11      •  houses  &c.,  at 

^^ner,  to  serve  him  for  a  year  then  next  following,  at  jqo/.  wages. 
*nd  for  certain  wages,  to  wit,  the  wages  of  100/.,  the  "^  ^i^^  '°  » 

J    P  °  '  ^  .     /  gate-house  be- 

^^tendant  undertook  and   promised   the   plaintiff  to  longing  to  the 

•"^^in  and    employ   him    in   his   service   and   in  the  w*|,^"nl"is 
^^pacity  aforesaid,  and  at  and  for  the  wages  aforesaid,  domain,  but 
^nd    ^  continue  him  in  such  service  and  employ  for  from  his  ^ 
**^d  during  the  said  term  of  a  year :  and  although  the  *Jou»e-    After 
'^id    plaintiff,  confiding  &c.,   did    continue   in   such  had  stayed 
'^rvice  and  employ  of  the  defendant  for  a  long  space  jSam*'  '^* 
^*    time,  to  wit,  until  the  15th    December  18S4,  and  gave  him  a 
although  the  said  plaintiff  hath  always  been  ready  and  ™g"J,  quit*™" 
^*lling,  and  then  offered  to  continue  in  the  said  service  The  plaintiflf 
^^d  employ  of  the  said  defendant  in  the  capacity  afore-  for  a  quarter's 
«aiU,  on  the  terms  aforesaid,  for  the  said  term  of  a  ^*gfs:  Held, 

that  he  was  a 

year^   yet  the  defendant,  not  regarding  &c.,  did  not  domestic 
nor  would  continue  the  said  plaintiff  in  his  said  service  f^rvant  within 

>  the  custom  of 

^T  eticiploy  for  and  during  the  said  term  of  a  year  ;  and  determining 
filter  wards,  and  before  the  expiration  of  a  year  of  the  hirinff^of^uch 
said   service,  to  wit,  on  the  day  and  year  last  aforesaid,  servants  by  a 

^  _  -  .  _  ,  1       1     11     montli*s  warn- 

put    an  end  to  such  service  and  employ,  and  wholly  jng  or  a 
refused  to  suffer  or  permit  the  plaintiff  to  continue  in  ""^"^^  ^ 

^  ^  "^  *^  ^       wages,  and 

\{\S  ^aid  service  and  employ,  and  then  discharged  him  that  he  was 
^e  said   plaintiff  therefrom  without  any  reasonable  m^ore^han  the' 
^otice  or  warning  previous  thereto,  and  hath  from  that  month's 
^ifiie  hitherto  wholly  refused  to  retain  or  employ  him  in  that  custom    ' 
tb^  said  service,  or  pay  him  the  said  wages  for  the  ^}^^  ^?  recog- 

•j         i.  1  n  I  1  i*   nizedjudi- 

,.^siaue  of  the  same  term  of  a  year,  by  means  whereof,  cially  without 
^C'    There  was  another  count  in  indebitatus  assump-  P'^^'* 
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1835.       sit  for  wages  and  for  money  due  on  an  account 
^JT*^^^^^       Pleas:  first,  to  the  first  count,  that  the  defendant 

V.  no  such  promise;   secondly,  that   the    said  plai 

Ablett.      i>ecame  and  was  the  servant  of  the  defendant,  as  isr^    | 
said  first  count  mentioned,  upon  certain  terms,      «a 
according  to  a  certain  proviso,  to  wit,  upon,  am^v^^ 
others,  the  terms,  and  according  to  the  proviso    £bi 
lowing;  that  is  to  say,  that  either  of  the  said  partin 
might  determine  the  said  service  upon  giving  to  ^^^ 
other  of  them  one  calendar  month's  notice  of  his   ^ 
tention  so  to  do,  and  that  in  case  of  the  defendar^^* 
determining  the  said  service,  he  should  pay  to  the 
plaintiff  a  proportionate  part  of  his  wages  aforesaid 
to  the  expiration  of  such  notice,  and  to  the  time 
such  determination  of  the  said  service:  and  thesi*^ 
defendant  in  fact  further  saith,  that  heretofore,  a 
one  calendar  month  before  the  said  defendant  put 
end  to  the  said  service  and  employ,  or  refused  to  su: 
or  permit  the  said  plaintiff  to  continue  in  his 
service  and  employ,  or  discharge  the  said  pUdnti^ 
theretofore,  to  wit,  on  the  15th  day  of  November  a.  W 
1834,  he  the  said  defendant  gave  to  the  said  pluntL 
one  calendar  month's  notice  of  his  the  said  defendant: 
intention  to  put  an  end  to  the  said  service  and  emplo; 
and  to  discharge  the  said  plaintiff  therefrom:  and  tl 
said  defendant  further  saith,  that  after  the  expirati 
of  the  said  calendar  month,  and  at  the  detenninati 
of  the  said  service,  he  the  defendant  was  ready  t 
willing,  and  then  offered  to  pay  to  the  plaintiff  a  j 
portionate  part  of  his  wages  aforesaid  up  to  the  e 
ration  of  the  said   notice,  and  to  the  time  of  the 
determination  of  tlie  said  service;  concluding  wi 
verification. 

Thirdly,  to  the  last  count,  payment  into 
of  21/.  ISs,  ready  to  be  paid  to  the  plaintiff, 
ring  that  the  plaintiff  had  not  sustained  dama^ 
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*  grtBtev  amount  than  that  sum  of  21/.  ISs.  in  respect       1835. 
of  the  causes  of  action  in  the  last  count  of  the  decla- 
i^tion  mentioned.     Verification . 

Replication  to  the  second  pleai  that  the  plaintiff  did 

not  become  nor  was  the  servant  of  the  defendant,  as 

in  tlie  said  first  count  mentioned,  upon  the  terms  and 

According  to  the  proviso    in  the   said  second  plea 

alleged. 

'X'he  phuntiff  took  out  of  court  the  money  paid  in  on 
the  last  plea. 

the  trial  at  the  last  Denbighshire  assizes  before  Bol" 
B,  it  appeared,  that  in  the  winter  of  1829  the  plain- 
tiff had  been  employed  as  a  gardener  in  Kew  Gardens, 
B't  ^reekly  wages.    The  defendant  having  pineries,  hot- 
houses,  &C;  was  desirous  to  have  him  as  head  gardener, 
^nd  said,  '*  What  wages  am  I  to  give  you?*'  to  which 
^^e  plaintiff  replied,  *^  I  shall  not  come  from  Kew  with- 
<^^t    100/."     Nothing  was  said  about  notice.     The 
plahitiff  entered  the  defendant's  service  in  March  1830, 
and  occupied  a  gate-house  of  his  master's,  situate  in 
■^xs    grounds,  about  200  yards  from  his  house.    The 
Pl^ntiff  was  suffered  to  take  two  apprentices  at  152. 
^^^ear  each,  and  had  five    under-gardeners.      The 
^^lendant  gave  the  plaintiff  a  month's  warning,  ex- 
I^^^ng  in  December  1834.    For  the  defendant  it  was 
^oixtended  that  he  was  entitled  to    a  year's  wages. 
'^  be  learned  judge,  in  his  charge  to  the  jury,  mentioned 
*^^eral  situations,  the  holders  of  which,  whether  en- 
B^ed  in  terms  for  a  year,  or  generally  in  a  manner 
^om  which  the  court  would  imply  a  hiring  for  a  year, 
^Quld  be  entitled  to  more  than  a  month's  warning  or 
^Ages  on  their  discharge,  not  being  considered  in  law 
u  menial  servants  (a) ;  and  then  desired  them  to  con- 

(*)  For  example,  a  clerk  to  an  army-agent,  Beeiton  v.  CoUytr,  4  Bing. 
j09i  to  a  mcrcbant,  CaiidiU  v.  Pontigny,  1  Staik.  C.  N.  P.  98 ;  S.  C. 
i  Cimp.  373;  to  an  auctiomer,  Thomas  v.  WiUium$f  1  Ad:>l.  &  Ell.  C8j  ; 
to  »  varehonsciuan,  Fawcctt  t.  Ciuh,  5  Bt  &  Adul.  904. 
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first qumrterly,  afterwards  monthly;  and  that  he  staid  till       1835. 
28d  December  1826,  when  he  was  discharged.    The      ^^"^^^ 
court,  after  implying  a  yearly  hiring,  held  that  he  was  v. 

^tled  to  recover  a  quarter's  salary,  viz.  till  March  1827, 
that  being  the  period  when  he  entered  the  service.     In 
^^tnicr  V.  Robinson  (a)  a  foreman  of  silk  manufacturers 
^•s  to  have  wages  "  at  the  rate  of  80/.  a  year ;"  the 
<^art  presumed  the  hiring  to  be  for  a  year,  and  held, 
tbat  having  been  rightfully  dismissed  before  the  year 
expired  for  misconduct  in  enticing  away  the  master's 
apprentice,  he  could  not  recover  wages  even  pro  rata. 
^^J^awcett  ▼.  C{i8h{b)f  the  plaintiff  entered  the  defend- 
ant's service  as  warehouseman  at  12L  lOs.  for  the  first 
year,  and  to  advance  10/.  a  year  till  the  salary  was 
1802.     The  court  held  this  a  contract  to  employ  the 
plaintiff  for  a  year  at  least,  and  Denman  C.  J.  said, 
^  The  general  rule  is,  that  if  a  master  hire  a  servant 
Without  mentioning  the  time,  that  is  a  general  hiring, 
^^  in  point  of  law  a  hiring  for  a  year.    Then,  as- 
Buuung  that  the  agreement  in  this  case  does  not  specify 
the  period  for  which  the  service  or  employment  was  to 
^^>itinue,  it  must  be  taken  to  be  a  contract  for  a  year's 
•^«^ice  r    and  LittUdale  J.  added,  "  In  the  case  of 
^^tDestic  servants,  the  rule  is  well  established,  that  the 
^^tract  may  be  determined  by  a  month's  notice  or  a 
^^Qth's  wages;  but  that  depends  on  custom.     Here,  no 
^^tom  having  been  proved,  the  contract  must  be  taken 
^  be  a  hiring  for  a  year."    Then  it  was  for  the  de- 
^Odant  to  prove  the  custom  he  set  up  contrary  to  the 
S^Qeral  implication  of  law. 

Lord  Abinoer  C.  B. — I  have  never  known  that 
done.  Suppose  a  footman  to  be  discharged  on  a 
month's  notice,  or  at  a  moment,  without  paying  him  a 

(a)  d  B.  &  Adol.  789.  (6)  5  B.  &  Adol.  904. 
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Aid  tee  TkMMi  v.  WUUam,  1  Adol.  &  EU.  685.    But  a  senrant,  of  what-  ]  835. 

<w  dcKiiption,  hired  at  jearlj  wages,  and  diicharged  for  miscondoct        \i^v^^ 
without  winiiag,  cannot  recover  wages  pro  raid;  Robmton  y.  Hindman,        Now  law 
5&P.C.  N.P.  tS5  ;  Turner  v.  Robintmt,  5  B.  &  Adol.  789;  Spain  v.        ^^   ^^^^ 
^'*M,  S  Stark.  C.  N.  P.  S56.     In  i?4>Unson  v.  Hindman,  the  custom  of 
^''I'S  donestic  servants  at  jearly  wages,  the  contract  being  determinable 
•t  t  month's  warning,  or  on  pajment  of  a  month's  wages,  was  recognised 
h  ^rd  Kenym ;  sec  also  per  GateUe  J.  4  Bing.  3l3,  and  Littledale  J. 
^  ^'  &  Adol.  908 ;  and  it  now  appears  to  be  one  of  the  general  customs 
^  Ibe  land  judiciallj  taken  notice  of  without  further  proof. 


was 


BcLcHER  and  Others,  Assignees  of  Evans,  a  bankrupt, 

against  Mills  and  another. 

^SSUMPSIT  for  31/.  U.  5d.  money  had  and  re-  A  party  being 
ceived  by  the  defendants  to  the  use  of  the  plain-  ^  bail-bond, 

*iiia,  as  assignees,  with  a  count  on  an  account  stated  ^"^  *"  ^?'®r 
_-.i  ,  quence  of  his 

^uti  them  as  such.  Plea,  non  assumpsit.  The  cause  was  not  perfecting 
Wed  before  Gumey  B.  at  the  London  sittings  after  last  ^j^e^ff  Jj 
^^m,  when  it  appeared,  that  on  S4th  September  last  the  fixed.    The 
"^nkrupt  was  arrested  by  the   present    defendants,  U,g*°uedonUie 
^^d  gave  a  bail-bond  to  the  sheriflT,  executed  by  two  bail-bond,  a 
^^ners  and  himself     On  1st  October  (being  within  the  taken  out  on 

®*8litdays  for  putting  in  special  bail  allowed  by  2  W.  behalf  of  the 
4.  ,  bail,  and  a 

**  c.  39.  schedule  No.  4.)  an  order  was  obtained  for  judge  ordered 
^c  to  put  in  bail  till  4th  October,  on  the  terms  that  ^^^  ^I^' 

^  ingP  to  be 

^e  plaintiffs  should  be  at  liberty  in  the  meantime  to  staid,  on  pay- 
^^  the  sheriff' to  return  the  writ.    They  did  so,  and  ^J^oltet^ 
'^^  retiumed  cepi  corpus.     On  3d  October  notice  of  bail  the  attorney 

for  the  original 
.  plaintiffs,  by 

^  attomies  of  the  original  defendant,  who  had  in  the  meantime  become  bankrupt, 
^t  bad,  before  his  bankruptcy,  supplied  them  with  a  sum  of  money  towards  paying 
^  debt  and  costs ;  the  money  having  been  paid  over  accordingly,  held  that  this 
Payment  under  the  judge's  order  was  payment  under  process  of  law,  and  that  A.'s 
^nignees  could  not  recover  it  from  the  original  plaintifTs,  to  whom  it  was  so  paid. 
Sfmbiff  their  remedy  was  against  the  bankrupt*s  attornics,  who  paid  over  the  money 
f/ler  the  bankruptcy. 
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pvperty,  and  by  vesting  it  in  his  assignees,  had  the 
effect  of  a  countermanding  the  authority  to  pay  it  over. 
This  action  is,  thereforCi  maintainable ;  for  the  money 
bdog  the  plamtiffs'  property,  was  had  and  received  to 

their  use. 

W.  H.  Watson  contni,  was  stopped  by  the  court. 

Parke  B. — ^This  money  was  at  one  time  the  pro- 

P^  of  the  bankrupt,  but  it  is  difficult  to  say  that  it 

came  to  the  defendant  as  his  money.    As  far  as  the 

pl^tiffs  are  concerned,  it  was  recovered  as  belonging  to 

^c  sheriff,  who  was  fixed  by  the  pressure  of  law  adopted 

^e^t  him  by  the  defendants.     It  would  be  hard  on 

^cmtobe  deprived  of  it,  now  that  their  remedy  against 

*e  sheriff  is  gone.      They  were  compelled  by  the 

judge's  order  to  take  the  money,  and  are  now  sought 

^  be  made  liable  to  an  action  for  so  taking  it.     Money 

'^Covered  by  due  course  of  law  cannot  be  afterwards 

'^cn  from  the  party.     The  case  is  the  same,  as  if  the 

'^oney  had  been  recovered  from  the  sheriff  under 

^tiQpuIsion  by  attachment.      If  the  attornies  of  the 

bankrupt  have  paid  over  the  money  improperly  since 

^^    bankruptcy,   the   assignees'   remedy    is    against 

Rule  absolute  for  a  nonsuit. 

See  Porter  y.  Cooptr,  pott,  ^ 


1835. 

Belcher 
and  Others 

V. 

Mills 
and  Another. 


ScoTT  against  Robson. 

T^HE  plaintiff  delivered  his  demurrer  books,  accord-  Where  a  plain- 
mg  to  Reg.  Gen.  Hil.  4  W.  4.  No.  7.,  [ante,  Vol.  Sf^^^f^^"^ 

books,  pur- 

nut  to  Reg.  Gen.  Hil.  4  W.  4.  No.  7,  but  the  defendant  did  not,  and  instead  of 

sppearing  to  argue  the  demurrer,  offered  to  give  a  cognovit ;  the  plaintiff  had 

jwlpDent  without  calling  for  delivery  of  the  defendants'  demurrer  books.    Semble, 

t&e  mle  only  applies  to  demurrers  intended  to  be  argued,  and  not  to  demurrers  in 

tbe  common  paper. 
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IV,  p.  ii.,]  but  the  defendant  did  not  deliver  his.    TB 
demurrer  being  called  on  for  argumenti 

Humfrey^  for  the  plaintiff,  stated  that  the  defendu 
had  offered  to  give  a  cognovit,  and  did  not  intend 
appear.     No  one  appearing,  the  Court  gave  the  pUfi 
tiff  judgment,  without  reqmring  the  defendant  toe 
liver  any  demurrer  books. 

Lord  Abinoer  C.  B.  intimated  that  the  Court  Y^ 
directed  two  papers  to  be  made  out,  one  a  coimia 
and  the  other  a  special  paper,  as  in  the  Kin| 
Bench;  so  that  it  must  be  declared  to  the  officer  of  tk 
Court  whether  or  not  a  demurrer  was  intended  to  h 
argued. 

Alderson  B.  added — ^When  there  is  a  common  ai 
well  as  a  special  paper  in  this  Court,  the  rule  as  to  de- 
livering paper  books  will  only  apply  to  the  latter  ptper. 

Judgment  for  the  plainCifl* 


Hamber  against  Cooper. 


A  SSUMPSIT  on  a  bill  of  exchange  by  the  p»y» 
against  the  acceptor.      The  defendant  havini 


been  arrested  for  70/.,  of  which  40/.  was  barred  by  ^ 
statute  of  Umitations,  was  discharged  by  consent  < 


A  defendant 
arrested  for  a 
debt  of  70/. 
stated  an  ac- 
count with  the 
plaintiff*,  vi\\o 

consented  to  . 

his  discharge  on  giving  a  bill  of  exchange  accepted  by  himself,  but  drawn  by  uK^^ 
person,  ifeld,  that  the  defendant  might  be  again  arrested  on  the  bill,  though  it  ^ 
a  new  security  for  the  original  debt ;  for  in  an  action  for  the  origrinsd  debt  tbe  ^ 
mi^ht  be  well  pleaded  in  accord  and  satisfaction.  Semhle^  the  original  debt  ^ 
extinguished  by  the  defendant  giving  the  plaintiff  the  additional  security  of  *  ^ 
person,  the  drawer  of  the  bill. 


Cooper. 
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^e  plaintiff,  on  giving  him  a  bill  for  80/.,  drawn  by  18S5. 

tother  person,  and  accepted  by  himself.    That  bill  ^^^^^ 

aa  dishonoured  and  renewed  by  another  similar  bill,  _  v. 
pon  which  last  the  defendant  was  again  arrested. 

Mumfrey  moved  to  discharge  him  out  of  custody  on 
iling  common  bail.  Nemo  debet  bis  vexari,  si  constet 
"UTi(B  quod  sit  pro  una  et  e&dem  causa  (a).  The  de- 
etidant's  debt  on  the  bill,  though  reduced  in  amount, 
8  tiie  same  pro  tanto  as  that  original  debt  for  which  the 
^illis  substituted ;  for  it  is  not  stated  to  have  been  ac- 
cepted in  accord  and  satisfaction.  Taylor  v.  Waste- 
^^ys(b)  is  expressly  in  point  to  show  that  this  was  not 
^  firesh  debt,  but  only  a  further  security,  which  did  not 
-Xtinguish  the  former  cause  of  action.  Turner  v.  Schom^ 
'^'^^(O  <^^  Apples-  Again,  in  Wikon  v.  Hamer{d), 
k  defendant  obtained  his  discharge  from  arrest  by 
PTing  a  security  which  afterwards  proved  inadequate. 
riie  defendant  being  arrested  again,  gave  a  bail-bond ; 
»ot  the  Court  of  Common  Pleas  ordered  it  to  be  can* 
ieDed,  on  the  ground  that  no  fraud  appeared  to  have 
>een  committed  by  the  defendant,  and  that  it  was  an 
urreat  for  the  same  cause  of  action,  though  after  giving 
&  new  security.  Fraud,  e,  g.  ^ving  a  check  on  a  party 
^iih  whom  the  drawer  has  no  assets  or  connection  (e), 
^  the  not  giving  a  bill,  according  to  the  condition  on 
^Hich  the  discharge  took  place,  would  alter  the  case, 
^^*UeBew  V.  Freeman  (/). 

liOrd  Abinoer  C.  B. — ^The  original  debt  was  ex- 
^^Bgoished  by  the  plaintiff's  taking  the  security  of  the 

(■)  Sparry'i  case,  5  Co.  61.  See  Ferrer's  case,  6  Co.  7.  Cro.  £1.  667. 
ilBhL  R.  831.  3  Wilson,  308,  and  authorities  collected,  1  ChiU.  R.  273  n. 
fidd,  9  ed.  174. 

(k)  Stra.  1218.  (c)  Stra.  1234. 

(d)  1  Moore  &  Scott,  120.  See  also  8  Biog.  64.  1  Dowl.  P.  C.  248.  S.  C. 

(#)  Puekford  ▼.  Maxwell,  6  T.  R.  52.  (/  )  Ante,  3  Tyr.  R.  679. 
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third  person,  who  drew  the  bill,  in  addition  to  that  c 
the  defendant,  who  accepted  it  (a).  That  bill  migb 
have  been  pleaded  in  accord  and  satisfaction ;  for,  b 
conferring  on  the  plaintiff  a  right  of  action  against  tb 
drawer,  the  defendant,  as  acceptor,  gave  a  good  cor 
sideration  for  the  extinguishment  of  the  original  caus 
of  action  against  himself  only. 


Parke  B. — It  is  hard  to  say  that  the  defendant  m.^ 
not  be  held  to  haSl  as  well  as  maintain  an  action  on  tk 
bill,  considered  as  a  new  security  for  the  original  delE 
In  the  case  of  Taylor  y.  Wasteneys,  the  new  securii 
given  appears  to  have  been  that  of  the  defendant  onfy 
who,  having  been  arrested  for  35/.,  was  discharged  oo 
supersedeas,  and  afterwards  gave  the  plaintiff  a  note 
for  SOL,  upon  which  he  was  again  arrested.    I  do  not 
doubt  that  this  bill  is  a  good  accord  and  satisfaction  of 
the  original  debt,  if  it  was,  in  fact,  accepted  as  socL 
It  is  here  unnecessary  to  say  that  the  original  deniui 
was  extinguished,  for  it  was  actually  reduced  from  7tt 
to  30/.  on  a  statement  of  accounts,  and  a  security,  MV 
and  additional  for  all  purposes,  was  given  for  the  lattff 
sum.   The  case  in  the  Common  Pleas  was  one  of  arreit 
for  the  original  cause  of  action. 

Boll  AND  and  Gurnet  Bs.  concurred. 

Rule  refused. 


(a)  See  Lewis  ▼.  Bowen  Jones,  4  B.  &  Cr.  506.  5^'niMii  ▼.  iStp'^ 
11  East,  590.  Good  y.  Cheeseman,2  B.  &  Adol. 328.  Cooper yr.  PUiU^^ 
Tyr.  166. 
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RiDDELL  against  Pakeman. 

?ASS  for  false  imprisonment.    Plea,  first,  the  An  affidavit  of 
eral  issue;  secondly,  as  to  the  assaulting  and  parwto^beln- 
Id  of  the  plaintiff  &c.,  that  before  and  at  the  debted  to  the 
he  issuing  of  the  several  writs  thereinafter  on  a  promis- 

1,  and  also  at  the  time  of  the  committing  &c.,  '^.T  ^^^*  * 
.  .  without  stat- 

idant  was  indebted  to  the  plaintiff  in  a  large  ing  the  amount 

jney,  to  wit,  the  sum  of  20/. ;  and  the  plaintiff  ^"'■J'^i''^*^, 

mdebted  to  the  defendant,  the  defendant,  for  or  payable, 

ery  of  the  said  debt,  to  wit,  on  8u5.,  sued  out  ^\^jg  oiTmo- 

)urt  of  our  Lord  the  now  King,  before  the  tionforirregu- 

laritv. 
r  his  Majesty's  Exchequer  at  Westminster,  a      But  where 

rit  of  our  Lord  the  King,  called  a  capias,  i°  an  action 

f\  \      '  for  false  im- 

x>  have  been  marked  and  mdorsed  for  bail  for  pnsonment 

to  have  been  delivered  to  the  sheriff,  and  re-  ^*:^  defendant 

'  pleads  the  re- 

r  him  non  est  inventus,)  whereupon  the  de-  lum  of  non  est 
iccording  to  the  form  of  the  statute  in  such  ^^rhf^'capUa 
5  and  provided,  to  wit,  on  &c.,  sued  and  pro-  ^"^  justifies 

-   ,  *.  -r-i      1  Txr         .  arresting  the 

lit  of  the  court  of  Exchequer  at  Westminster,  plaintiff  on  an 
writ  of  our  said  Lord  the  King,  called  a  writ  ^^^su^^^^f 

°  ^  ^       and  after  re- 

icias,  directed  &c.      Averment  that  it  was  in-  plication  that 

r  20/.,  and  delivered  to  the  sheriff  to  be  exe-  Sebt^i'dulJ 
id  that,  afler  being  four  times  demanded,  the  madeandfiled, 
ppeared  and  rendered  himself  to  the  sheriff,  in  his  rejoinder 

3upon  the  said  sheriff,  and  the  defendant  in  *7®"  ^^** 
*  there  was,  and 

ad  by  his  command,  on  &c.,  under  and  by  sets  forth  an 
he  last-mentioned  writ,  and  before  the  return  affidavit  open 

'  to  have  been 

the  plaintiff,  and  for  default  of  bail  seized  set  aside  (of 

which  are  the  several  supposed  trespasses  Jh^bov"  re-" 
tluding  with  a  verification.)  Replication,  spect.— Held, 
flSdavit  was  made  and  filed  of  record  of  the  demurrer 

to  the  rejoin- 
defendant  was  entitled  to  judgment,  because  trespass  is  only  maintain- 
he  process  is  an  absolute  nullity,  not  where  it  is  merely  erroneous  in 
IS  not  been  set  aside  on  that  account  by  authority  of  the  court. 

3b 


Baid  cause  ol  action  &c.,  as  tbllows ;  tbat  is  to  e 
tbe  Exchequer  of  Pleas.  fVm.  Pakeman, 
maketh  oath  and  saith,  that  Josh.  HadUy  B 
indebted  to  him  in  the  sum  of  20/.  and  upwar 
promissory  note  drawn  by  the  sud  J.  £f. 
payable  to  one  Charlotte  Moore,  or  order,  i 
now  passed,  and  by  her  indorsed  to  this  d 
W.  P.  Sworn  &c.,"  as  by  the  said  affidavit  t 
eluding  with  a  verification.)  Demurrer,  asn^ 
causes  that  tbe  affidavit  of  tbe  cauae  of  actio 
quired  by  tbe  statute  in  such  case  made  and  ji 
does  not  state  the  amount  for  which  it  was  payi 
merely  states  tbat  tbe  plaintiff  was  justly  and 
debted  to  the  defendant  in  the  sum  oF  20/. 
wards,  on  a  promissory  note  drawn  by  the 
payable  to  one  Charlotte  Moore  or  order,  am 
indorsed  to  the  defendant.     Joinder  in  demiu 

Petersdorff  in  support  of  the  demurrer.  1 
ceedings  under  which  the  defendant  justifies 
prisonment  are  founded  on  an  affidavit  of  debt, 
clearly  bad  (a).  [Lord  Abinger  C.  6.  We  di 
quire  you  to  labour  tbe  point,  that  tbe  defendai 
have  been  discharged  from  arrest,  on  motion 
gularity  in  this  affidavit.  Had  it  stated  that 
was  due  to  tbe  plaintiff  on  the  note  as  for  ] 

Ar>W     \i    m\n\ii  \\9vt*    K^An     fwnr\A  ^    Kiit  ita  tlifkM  i 
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igaatj  on  the  face  of  it,  whether  to  make  the  sum 
noant  to  SOL  it  was  not  necessary  to  add  some 
tim  for  interest,  it  is  without  doubt  irregular.  How- 
m,  it  does  iK>t  foUow  as  a  consequence  of  the  de- 
lidant  being  so  entitled  to  his  discharge,  that  an 
!lion  can  be  maintained  for  the  arrest,  where  the  pro- 
sedings  ha?e  not  been  set  aside  in  fact,  on  motion.] 
he  general  question  here  raised  is,  whether,  in  order 
establish  a  defence  to  an  action  for  false  imprison- 
ent  under  mesne  process,  it  is  not  absolutely  requisite 
It  the  affidavit  of  debt  on  which  the  arrest  proceeds 
loiild  state  the  cause  of  action,  consistently  with  12 
.  1.  c  29.  8.  S.  It  is  contended,  that  wherever  from 
lioiufficient  affidavit  or  error  in  the  process,  even  if 
sdj  technical,  there  is  no  right  to  arrest  the  de- 
ndint  at  all,  he  may  sue  for  the  false  imprisonment. 
srMw  V.  Layd  (a)  is  in  point.  The  marginal  note  is 
One  was  arrested  by  a  capias  ad  respondendum^  tested 
Trinity  and  returnable  in  Hilary  term  following; 
e  writ  was  set  aside  as  void.  Trespass  for  false  im- 
bomnent  lies  against  the  plaintiff  in  that  writ,  and 
! cumot  justify  under  a  void  or  irregular  writ."  This 
idant  is  not  irregular  merely,  but  void,  and  no  affidavit 
iIl,not  being  made  pursuant  to  12  G,  I.  c.  29,;  for 
e  defendant  may  not  have  been  liable  to  any  cause  of 
tioo  by  the  plaintiff,  for  which  he  could  be  arrested. 
Itt  mere  omission  of  the  defendant's  name  would  be  a 
m  irregularity,  but  this  goes  to  the  foundation  of  the 
tioo.    The  affidavit  of  debt  should  show  affirmatively 

the  circumstances  under  which  he  has  a  right  to 
tttthe  defendant  The  necessity  for  that  rule  is  ovi- 
st from  this,  that  the  defendant  cannot  contradict,  or 

plaintiff  explain  {the  affidavit  of  debt,  by  contrary 
snppkmentary  affidavits. 

)  3  WUs.  R.  341.  See  S.C.  2  Bla.  R.  846.     Also,  Bates  v.  PiUing, 
&Cr.  41.    Borfcfr  V.  BraAnin,  3  WiU.  366. 

3b2 
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RtDDELL 
V. 

Pakeman. 


T.  Pedhe  for  the  defendant^  was  stopped  b 
court. 

Lord  Abino£r  C.  B. — Our  judgment  must  1 
the  defendant.  The  defect  in  the  aflSdavit  ol 
sworn  in  the  original  suit,  only  rendered  the  pm 
ings  in  it  voidable  by  authority  of  the  court,  on  p 
application.  But  till  those  proceedings  were 
aside  by  our  authority,  no  right  to  maintain  this 
could  by  possibility  arise.  In  Parsons  v.  Loj 
writ  itself  was  a  nullity,  and  void.  Lord  Chief  J 
De  Grey  says,  "  There  is  a  great  difference  be 
erroneous  process  and  irregular  (that  is  to  say^ 
process;  the  first  stands  valid  and  good  untQ 
reversed,  the  latter  is  an  absolute  nullity  firoi 
beginning;  the  party  may  justify  under  the  first  i 
be  reversed,  but  he  cannot  justify  under  the 
because  it  was  his  own  fault  that  it  was  irreguL 
void  at  first."  He  goes  on  to  call  the  writ  a  void 
gular  writ. 


Parke  B.«— A  writ  founded  on  an  irregular  af 
of  debt  must  be  set  aside,  before  any  action  c 
maintained  for  false  imprisonment  under  it.  No 
courts  commonly  refuse  to  interfere  by  settii^ 
proceedings  for  mere  irregularity,  where  the  del 
has  not  been  prompt  in  his  application,  or  has 
a  bail-bond,  or  has  been  guilty  of  laches  in  maid 
motion  (a);  but  it  was  never  supposed  that  h 
thereupon  a  right  to  sue  the  plaintiff  for  fiJte 
sonment.  Again,  an  arrest  in  trover  would  be 
Stat.  IS  Geo.  1.  c.  29.  though  by  a  mere  regdi 
the  judges  (&),  such  an  arrest,  if  made  without  oij 
judge,  is  irregular.    Could  it  be  contended  that  u 

(a)  See  Tidd,  9th  edit.  161,  448»513. 

(6)  See  Reg.  Gen.  llil.  48  Geo.  3.    Tidd,  9th  ediu  1T2. 
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Elbe  imprisoninent  could  be  maintained  in  such  case  ? 
)V,  that  case  does  not  differ  from  that  of  an  arrest 
a  bin  or  note,  in  which  the  judges  do  not  allow  an 
tst,  unless  the  debt  sworn  to  is  explicitly  shown  by 
)  affidavit  to  consist  of  principal  without  interest,  or 
less  interest  is  reserved  payable  on  the  face  of  the 
nnity. 
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RiDDSLL 
V. 

Pakeman. 


^DBRSON  B. — Why,  on  setting  aside  proceedings 
irregularity  in  the  affidavit  of  debt  or  process,  do 
)  courts  impose  a  condition  on  the  defendants  to  bring 
action?  the  reason  is,  that  the  right  to  sue  as  for 
le  imprisonment  only  accrues  to  them,  upon  that 
irdse  of  authority  by  the  court.  According  to  the 
[oment  for  the  plaintiff,  irregularity  in  the  affidavit 
bold  to  bail  could  never  be  waived. 

GfuRNKY  B.  concurred. 

Judgment  for  the  defendant. 


Wells  against  Ody. 

RESPASS.     The  declaration  stated,  that  the  de-  In  trespass  for 
fiendant  heretofore,  to  wit,  on  &c.,  and  on  divers  the^iakiUff's 

wall,  whereby 

Sli  were  obstructed,  the  defendant  pleaded  the  general  issue,  and  at  the  trial 
the  wall  to  be  a  party  fence  wall  within  the  building  act  14  G.  3.  c.  78.  s.  43. 
that  be  bad  built  on  it  in  compliance  with  that  act.  The  plaintiff  was  nonsuited 
lot  having  given  the  defendant  21  days*  notice  of  action,  as  required  by  s.  100. 
*  act:— HeM,  first,  that  the  evidence  was  rightly  received  on  the  general  issue, 
max  to  3  &  4  IT.  4.  c.  42.  s.  1. ;  and  secondly,  that  the  nonsuit  was  right,  as 
tctt  complained  of  were  not  shown  to  have  been  done  by  the  defendant  in  other- 
ftthm  in  panuance  of  the  building  act  in  a  bon&  fide  manner,  and  were  there- 
t**  thutts  done  in  pursuance  of^  that  act,  within  s.  100. 

f(M,  auo,  that  treble  costs  might  be  taxed  to  the  defendant  upon  signing  the 
'inary  judgment  of  nonsuit,  without  entering  a  suggestion  on  the  roll  for  treble 
1ii  and  it  is  sufficient  to  enter  it  ut  any  time  before  the  roll  is  carried  in. 


before  that  time  erected  and  being  there,  and 
and  therewith  raiaed,  erected,  and  built  i 
building  upon  the  said  wall  of  the  said  plaii 
kept  and  continued  the  said  bricks  &c.,  and 
other  inaterials  and  the  said  building  to 
and  built  upon  the  said  wall  of  the  said 
HB  aforeaaid,  for  a  long  space  of  time,  to  i 
thence  hitherto;  whereby  the  said  wall  w« 
greatly  weakened,  encumbered  and  heightei 
by  reason  whereof  the  light  and  air  which,  < 
the  time  aforesaid,  of  right  ought  to  have  enl 
come  into  a  certain  messuage  or  dwelling-hoi 
the  appurtenances  of  the  sud  plaintiff,  situate  t 
near  the  said  wall,  have  during  all  the  time 
been  and  still  are  hindered  and  prevented  frot 
unto  and  into  the  said  dwelling-house,  with  tl 
tenances  of  the  plaintiff,  and  the  same  hath  I 
is,  by  means  of  the  said  trespasses  and  premii 
said,  rendered  close,  uncomfortable,  unwholei 
unfit  for  habitation,  and  the  said  plaintiff  hatl 
been  and  sHIl  is  greatly  annoyed  and  incoan 
the  use,  possession,  and  enjoyment  of  his  said 
house  with  the  appurtenances,  and  other  «n 
The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Chtmey  B.  at 
dUsex  sittings  after  this  term.     The  plainti] 
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to  beloDg  to  the  plaintiff.  The  defendant  having  1835. 
dniied  to  ghre  the  special  matter  in  evidence  under 
Ae  general  issue  to  which  Gumey  B.  acceded  (a), 
proved  the  wall  to  be  a  party  fence  wall,  within  the 
bailding  act  14  Geo.  3.  c.  78.,  and  that  he  had  built  on 
it  in  compliance  with  the  directions  of  s.  43.  He  also 
contended  that  he  was  entitled  to  21  days'  notice  of 
icdon  by  sect.  100,  and  the  plaintiff  was  nonsuited  for 
wint  of  that  proof.  Pratt  v.  liiUman  {b)  was  cited  for 
die  defendant. 

Bcmpas  Serjt  moved  to  set  aside  the  nonsuit,  and 
ftr  a  new  trial.     By  the  new  rule  of  pleading  in  tres- 
pitt,  Reg,  Gen.  HiL  4  Will,  4.  No.  V.  the  general 
ime  in  trespass  only  amounts  to  a  denial  that  the 
trespass  was  committed,  not  to  a  denial  of  the  plain- 
tiff's possession  or  right   of  property,   so  that  the 
defence  here  insisted  on  could  not  be  set  up  under 
tint  plea.    But  it  was  urged,  that  this  being  a  party 
fcfice  wall  raised  according  to  sect  43  of  the  building 
ict^  was  within  its  protection,  so  that  the  defendant 
«u  entitled  to  SI  days*  notice  of  action  under  sect.  100. 
u  of  an  action  for  a  thing  **  done  in  pursuance  of  that 
UX^  and  that  if  it  was  not  given,  the  plaintiff  must  be 
'tonsuited.     But  if  the  defendant  was  within  the  pro- 
^^cdon  afforded  by  the  act  in  this  respect,  the  onus  is 
on  him  to  show  that  he  acted  in  pursuance  of  its  pro- 
visions.   [Alderson  B.    Suppose  the  general  issue  to 
Itsve  been  pleaded  in  this  form,  which  might  be  very 
^oovement  to  be  generally  adopted,  viz.  that  by  virtue 
tf  the  statote  in  that  case  made  and  provided  he  is 
M  guiltji  thus  apprizing  the  plaintiff  that  the  defend- 
mt  intends  to  give  the  special  matter  in  evidence 
mider  a  statute  saved  by  3  8c  4  Will.  4.  c.  42.  s.  1.  the 
phintiff  must  have  proved  his  title  to  the  wall,  as 

(a)8teZkAW.  4.  c.  42.  s.  1.  (h)  4  6.  &  Cr.  269. 


Solicitor-General,  in  Biguing  that  case  for  tb 
said,  "  that  section  43  applied  only  to  case 
the  liberty  thereby  given  can  be  exerdsec 
interiering  with  the  prior  rights  of  othei 
section  in  question  concludes  by  providing 
party  erecHng  the  wall  shall  make  good  az 
that  may  accrue  to  the  adjoining  premisei 
rebuilding.  Suppose  the  building  to  have 
as  could  in  no  possible  case  be  legalized  by  I 
account  of  its  blocking  up  ancient  lights,  cot 
been  justified  under  it  ?  for  if  it  could  not,  tl 
ant  would  surely  not  be  entitled  to  notice  a 
tion  under  it. 

Lord  Abimoeb  C.  B. — This  is  not  an  act 
case  for  blocking  up  hghts,  but  of  trespass 
ing  on  the  plaintiff's  wall,  whereby  it  ia  b 
and  the  rays  of  light  are  shut  out  of  the  plaint 
liog-house.  Now,  if  the  defendant  can  jui 
the  building  act,  that  defence  must  prevail  i 
notwithstanding  the  plaintiff  may  bare  sustu 
in  consequence.  The  whole  question  ia,  wh 
100  of  the  building  act  applies,  and  whet 
stitutes  a  defence  to  an  action  of  trespasa,  t 
men  of  which  is  nothing  hut  matter  of  cot 
damage  ?    Now,  suppose  that  a  man  who 
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tbia  statote,  should  mistake  his  course  or  commit  some        18S5. 
excess,  sect  100  entitles  him  to  notice  of  action,  and  to 
plead  the  general  issue,  and  give  the  special  matter 
mt  eridence.    We  should  altogether  fritter  away  the 
protection  intended  by  that  clause,  if  we  were  to  hold 
that  the  {mrty  must  bring  himself  strictly  within  the 
set  before  he  could  be  entitled  to  it  (a).    This  case  is 
analogoas  to  the  case  of  a  magistrate,  who  unwittingly 
ofersteps  the  authority  conferred  on  him  by  an  act  of 
parliament.     Theobald  v.  Crichmore  (b)  was  an  action 
against  a  constable  for  breaking  open  an  outer  door, 
under  a  magistrate's  warrant  to  levy  a  church  rate. 
Lord  EUenborough  said,  *'  It  is  quite  clear  that  the 
defendant  had  no  right  to  break  open  the  outer  door, 
far  the  purpose  of  executing  his  warrant  of  distress. 
The  question  b  then,  whether  he  can  be  said  to  have 
scted  tit  pursuance  of  the  statute,  within  the  meaning 
of  that  term  as  there  used  ?     If  it  meant  only  acts 
o^fidbf  done  under  authority  of  the  statute,  he  would 
M  be  protected;  but  the  object  was  clearly  to  protect 
persons  acting  illegaUy,  but  in  supposed  pursuance  of 
uid  with  a  bon^  fide  intention  of  discharging  their 
^  under  the  act  of  parUament*    The  argument  goes 
to  show  that  in  every  case  where  the  law  is  exceeded, 
[       the  officer  loses  the  benefit  of  the  statute ;  but  in  those 
i       CMes  only   can   he  require  its  protection."  '  So  in  a 
■cries  of  cases  on  canal  acts  (c),  where  a  particular  time 
w  bringing  an  action  has  been  limited,  the  courts 
we  held  that  such  limitation  applies  to  cases  where 

(•)  See  Beechiy  ▼.  Sides,  9  B.  &  Cr.  806. 

(h)  1  B.  &  Aid.  227, 229;  see  TTumat  ▼.  Saunders,  5  B.  &  Adol.  462. 

(e)  Lird  OakUif  v.  Kwtingtcn  Canal  Company,   5  B.  &  Adol.  138 ; 

Ihur  V.  Swmntea  Canal  Navigation  Company,  1  Adol.  &  £11. 354;    Bluke- 

wuu  w^Glamorgantkirc  Canal  Company,  3  Y.  &  J.  60.    And  see  on  paving 

asd  improvement  acts,  Butler  v.  Ford,  3  Tyr.  677 ;   Bums  v.  Carter,  5 

Biog*  429 ;  Uoyd  v.  Wigney,  6  Bing.  489 ;  and  on  the  Commercial  Dock 

company's  act,  Smith  v.  Shaxe,  10  B.  &  Cr.  277. 


plead  tbe  general  issue  and  give  tlie  special  m 
evidence,  according  to  sect.  lUO. 

BoLLAMD  B.  ctmcurred. 

Alderson  B. — Suppose  a  party  to  say,  I  hav 
in  pursuance  of  the  building  act,  and  claim  U 
the  general  issue  accordingly,  and  to  give  the 
matter  in  evidence,  pursuant  to  3  &  4  WiU.  4 
B.  1.  which  prevents  the  judges  from  deprivii^ 
my  right  to  do  so.  That  plea  would  put  in  issue 
facts  on  which  the  plaintiff  seeks  to  recover,  as  i 
have  done  before  the  new  rules;  so  that  I  agree  i 
Lord  AbiTiger  that  be  must  prove  his  possesdc 
though  more  should  have  been  proved  under  th 
ral  issue,  as  e.g.  that  the  plaintiff  bad  given  the 
notice  of  action,  it  is  inconvenimt  that  the  j 
issue  should  now  be  pleaded  under  a  statute 
comprehensive  terms  adopted  before  the  nei 
Perhaps  on  summons  a  judge  would  order  a  del 
to  disclose  whether  or  not  the  general  isaue  i 
tended  to  be  pleaded  under  the  statute  S  &  4  ] 
c>  4S.  8.  1.,  so  as  to  compel  the  plaintiff  to  pror 
averment  in  his  declaration.  On  considerio 
enactment  tbe  judges  have  deemed  tbemielvei 
with^t  power  to  regulate  the  form  in  wbicb  a 
issue  nieaded  under  a  statute  should  be  framed. 


Wells 

V. 


IN  i»  Fifth  Year  of  WILLIAM  IV.  731 

The  defendant  having  afterwards  signed  final  judg-  1835. 
aent  in  the  general  form,  the  master  taxed  him  treble 
sosts,  according  to  sect.  100  of  14  Geo.  3.  c,  78.  (a). 
Al  xmle  was  obtained  for  the  master  to  review  his  taxa-  ^°^- 
aon^  on  the  ground  that  as  no  justification  was 
pleaded,  and  judgment  had  been  signed  without 
entering  a  suggestion  on  the  roll,  the  plaintiff  was  only 
entitled  to  single  costs. 

JKelly  showed  cause.      Collins  v.  Poney  (b),   and 
Prait  V.  Hilmanic),  are  precisely  in  point,  and  show 
ibat  the  plaintiff  having  been  nonsuited,  the  defendant 
is  entitled  to  treble  costs,  under  sect.  100  of  14  Geo.  3. 
c  78.    Nor  is  it  the  practice  to  enter  a  suggestion  on 
the  roll,  unless  the  master  entertains  any  doubt  whe- 
ther treble  costs  are  payable,  and  therefore  requires 
the  defendant  to  record  a  suggestion  before  the  costs 
can  be  taxed.     Except  in  that  instance,  treble  costs 
.    lie  taxed  as  in  the  ordinary  case  of  single  costs.    It 
is  not  sought  to  set  aside  any  final  judgment,  and  it 
does  not  appear  that  the  defendant  has  signed  any. 
At  all  events,  the  suggestion,  if  necessary,  may  be 
^tered  at  any  time  before  the  roll  is  carried  in;  and 
-tbe  court  would  enlarge  the  rule  to  give  time  for  so 
doing. 

Bomptu  Seijt.  supported  the  rule.  Unless  the  de- 
^^ant  signs  judgment  for  treble  costs,  so  as  to  give 
^thority  to  the  master  on  the  record  to  tax  more 
^luo  single  costs,  treble  costs  cannot  be  taxed.  How 
^  treble  costs  be  given  under  a  judgment  for  costs 
Attained  by  the  defendant  in  and  about  the  defending 
the  action?     Now  Watchom  v.  Cook{d)   CatSjffrt  v. 

(a)  See  CharUtworth  v.  Rudgard,  ante,  476. 

(b)  9  East,  322.  (c)  4  B.  &  Cr.  269 ;  6  D.  &  R.  481,  S.  C. 
(d)  2  M.  &  S.  348. 
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CASES  IN  EASTER  TERM 

i8S5.  Everard  (a)  and  Hippesley  r.  Layt^  (i)  show,  that  after 
signing  final  judgment  it  is  too  late  to  enter  a  sugges- 
tion for  costs  on  the  rolK     The  statute  enacts  by 

^^^'  sect.  100,  that  if  the  plaintiff  become  nonsuited,  the 
defendant  **  shall  have  judgment  to  recover  treble 
costs  of  suit.*'  Then  an  award  of  treble  costs  must 
appear  on  the  judgment  before  the  defendant  can 
have  them.  Merely  to  enter  up  judgment  for  treble 
costs,  without  showing  on  the  record  by  entry  of  a  suq 
gestion,  that  the  action  was  brought  for  acts  done  l^ 
pursuance  of  the  14  Geo.  3.  c.  78.  (c),  or  by  a  judges 
certificate,  that  the  party  is  entitled  to  them,  would  ^ 
ground  for  error,  Dunbar  v.  Hitchcock  {d).  Mu^^ 
less  had  the  master  in  this  case  power  to  proceed 
tax  them,  without  seeing  on  the  record  the  defendac^c 
right  to  receive  more  than  single  costs. 

Lord  Abinger  C.  B. — Assuming  that  in  the  case  of 
a  nonsuit,  the  words  of  the  building  act  make  it  requi- 
site that  a  defendant  must  enter  up  judgment  for  trehfe 
costs,   what  is    there   to   show   that  it    must  be  90 
entered  up  before  the  taxation  takes  place?    Theool; 
judgment  which  at  present  exists  is  one  of  noDflA 
now,  whatever  has  been    the  scale  adopted  by  tf 
master  in  taxing  costs  on  it,  all  that  is  necessaiy 
justify  the  judgment  of  the  court  is,  to  enter  the 
quisite  suggestion  (e)  at  any  time   before  the  to 
carried  in.     For  the  amount  for  which  final  judf 
is  signed  does  not  appear  on  the  face  of  that  eo 
signature,  and  the  court  will  give  such  judgment 
defendant  is  entitled  to  receive  after  the  or 
taxed.    If  the  defendant  signs  judgment  fir 
costs,  and  afterwards  enters  on  the  roll  final  j 

(a)  5  M.  &  S.  510.  (6)  4  B.  &  Cr.  863. 

(c)  9  East,  322.  (rf)  5  TaunU  820. 

(0  See  Forms,  TiJd's  i^ppendiz,  5th  ed.  391,  392. 
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for  treble  costs,  specificallyi  without  first  entering  a 
suggestion^   the   plaintiff  may  have  a  right  to  bring 
error;  but  if  the  defendant  signs  judgment  in  the 
ordinary  way,  and  treble  costs  are  afterwards  taxed 
to  him,  the  plaintiff  [is  not  injured,  for  the  defend- 
ant has  only  the  treble  costs  to  which  he  was  en- 
titled, and  the  court  would  grant  him  leave  to  enter 
the  suggestion.     Now,  it  would  not  be  erroneous  to 
state  on  the  record,  that  judgment  was  given  for  a 
named  sum  for  costs,  without  saying  for  such  costs  as 
die  masiter  shall  tax,  being  treble  costs.    It  may  be 
remarked,  that  the  entry  of  a  suggestion  is  not  directed 
by  this  act,  as  is  often  done  by  others. 

Parke  B. — I  have  no  difficulty  in  holding  that  a 

suggestion  might  now  be  entered,  on  application  by 

Ae  defendant  for  that  purpose.     In  the  cases  first 

dted  against  the  defendant,  it  was  sought  to  strip  the 

plaintiff  of  the  costs  to  which  he  was  entitled  by  the 

statute  of  Gloucester,  under  various  more  recent  acts 

^^f^eadng  courts  of  requests.    In  those  cases,  too,  the 

plamtiffs  had  been  permitted  to  incur  part  of  the  costs 

^  ccmsequence  of  the  defendant's  neglect  to  apply  to 

the  court  in  due  time.    There,  also,  the  suggestions 

'lUist  have  been  entered  up  on  the  records.     Whereas 

bere  the  judgment  would  be  regular  without  any  sugges- 

^on;  for  if  the  defendant  entered  up  judgment  for  the 

suin  which  the  treble  costs  to  which  he  is  entitled  would 

^^x&ount  to,  calling  them  costs  only,  and  not  treble  costs 

^o  nomine^  the  court  could  not  see  from  it  whether  he 

<^  charged  treble  costs  or  not.     The  cases  only  show 

that  if  a  party  takes  judgment  for  treble  costs,  he  must 

9t^  an  the  record  some  reason  for  so  taking  his  judg- 

BMDt.    It  was  argued,  in  effect,  that  a  judgment  for 

defendant  on  demurrer  to  a  special  plea,  setting  up  a 

defence  of  tliis  kind,  would  be  erroneous,  if  it  was  not 
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1835.  for  ao  much  for  treble  costs  of  suit  Now  in  Finlay  \ 
<S0aton(a)|it  was  held  on  sect.  SI  of  the  landlord  an 
tenant  act,  11  Geo.  2,  c.  19.|  the  words  of  which  an 
'^  shall  recover  double  costs/'  that  neither  a  certificat 
from  the  judge  nor  a  suggestion  on  the  roll  are  requisif 
to  entitle  a  defendant  to  double  costs ;  a  decision  whid 
had  the  words  of  this  act  been  exactly  similari  woul 
clearly  have  covered  this  case ;  but  it  is  not  necessai 
to  hold  whether  or  not  a  suggestion  must  here  li 
entered.  In  Dunbar  v.  Hitchcock,  the  judgment  wi 
for  double  costs,  without  any  thing  to  warrant  it. 

BoLLAND  B.  concurred. 

Alderson  B. — Treble   costs  are  what  the  cobr 
allows  as  8uch»  and  no  more. 

Rule  discharged,  but  without  cost^, 

(a)  1  Taunt  210. 


Doe  on  demise  of  Showell  against  Rob. 

Where  part  of   'T^ALLINGER  moved  for  judgment  aguns^ 
premises  ^  casual  ejector,   the  service  of  the  declar 

recovered  in  being  regular  as  to  part  of  the  premises,  but 
consisted  of  another  part,  the  service  sworn  to  was  by  affi 
three  unfinish-  copy  of  the  declaration  "  on  each  of  the  doors  c 
habited  unfinished  and  uninhabited  houses,  being  the 

houses,  the       ^f  ^j^g  premises  in  the  declaration  mentione 

affixing  decla-       ^  ^ 

rations  in         being  then  no  person  on  the   premises."    ' 
ejectment  on 

the  doors  of  them  is  not  good  service,  and  the  right  course  is  to  pit 
vacant  possession. 


iff  proceed  as  in  the  case  of  a  vacant  posses- 
(a)    This  service  cannot  be  deemed  a  good  ser- 

Rule  refused  as  to  the  latter  part. 

Undtr  11  G.3.  c.  19.  s.  16.  and  57  G.  3.  c.  52.}  see  Doe  d.Lord 
^  ▼.  Ceek,  4  B.  &  Cr.  259 ;  Doe  d.  Norman  ? .  Roe,  2  Dowl. 
128. 


Doe  on  demise  of  Draycott  against  Dyos. 

Rule  for  judgment  as  in  case  of  a  nonsuit  had  been 
obtained  in  an  ejectment  defended  by  Dyos  as 
ord.  It  was  shown  for  cause,  that  the  tenants  in 
^sion  had  some  time  ago  given  up  possession  of 
premises  to  an  agent  of  the  lessor  of  the  plaintiff, 
that  the  agent  was  still  in  possession.  In  support 
le  rule  it  was  answered,  that  the  action  being 
ist  Dyas  alone,  it  is  clear  that  possession  has  been 
I  up  coUusively  by  the  tenants  in  possession, 
id  the  back  of  the  landlord,  which  ought  not  to 
tve  the  right  of  the  party  defending  as  landlord 
i  right  to  have  his  title  tried. 

le  Court  were  of  that  opinion,  and  said,  that  the 
3rd  was  not  necessarily  to  be  put  to  bring  an 
ment. 


Where,  in 
ejectment,  a 
party  defends 
as  landlord, 
and  the 
tenants  in 
possession 
give  up  pos- 
session to  the 
agents  of  the 
lessor  of  the 
plaintiff,  that 
is  not  ground 
for  discharg- 
ing a  rule  for 
judgment  as 
in  case  of  a 
nonsuit,  ex- 
cept on  a  pe- 
remptory 
undertaking. 


Rule  discharged  on  a  peremptory  undertaking. 


sby  supported  the  rule.    Whitmore  showed  cause. 


13S5.  t  ,j.»!.'r.:  .  ■  ill     -■•:il:    ?         ;l    :  ;'-';j';;i.    b  ri0U[    "    .'v./c\-\\) 

Mrs.  W^.  con-    A  SSuMPSlt    for  60L  had  and  received -to  th«^ 

traded  witli       Xi.-      ,  ;  -..VU  '''■'■'  ^^?  ■'';ijf-  ■•'•'■"'.,■•1  '•  '«'f'>'U,  ..Yo/-       .»oe^ 
the  defendant 

for  the  pur-  assumpsit: 

chase  of  the  '••'   vft'f/ 

good-will  and  ^^ 
fixtures  of  a 

for  120^.,  ot 

which  50/.  wa 

to  be  paid  on 

a  fixed  day,  if 

the  defendant's   „>•  -t-    '-r..    '^^r  W^I   /'■  "liil'   V   •  :^V''' j'^*3  ^  i^l   'Ji^ -^  j 

landlord  con-  Monday  filter,  if  Hensnaw  me  lapdlord  snoula  cons^^ 
to  the  change  of  tenaincy.  aiid  possession  to  Die  giVes 


mblic-house        '   fi 


sented  to  tlie 


the  defendant  vfe^bally  accepii^!^  as  'the  liew  leiianrtfjr  the  ^ian8rop3!^ 
po«e»KP  She  tlfiek  wgiirWit^'-'lifef'  fii^to  tb'W^^%e(^;"y' 
Sirs.  W.  The  cinaed'^n' Ae  ■bulliie8's'«)r  Wbrilfe'^^egfts;"  ^TSi^iel^ 

lord  gave  the    SA  iTuiie  the  YahdlM  ^ittldifeV"  Kiff ''6'Me«i"^l«"&^ 

ture  to  the  wbtild  giv^'  He^'  pc/iUubn'  iti"^^  oTHK^  HAWff?' 
5STn* the  He'6uflKi'ea'llrf^aft<^W/artJk'fo'k»^'aN/iyil^fcift««^^ 
business  for  btrt  Vefli6fed''W'iJfty''l/A 'Hiit'tie'ddff/^itfd'iTS*^ 
thHeSant,  som'«ie'gboil-W!lI"atttl  fi*ttirt*j  •'tb"iiyoTflWt»^AlA' 
reJwT'the"  ^^^ the I4bai(rfd'kci:ept«fl,~^na  iWi'letfelb frfsiW^ 
Beforefhe  re-'  sibn.  In  «h8!tret"to>thg'jhd^^,<tt(t?  fir^'^Ta  tiOifi'l'P^ 
"^"pafdl  and  P**^«^  ^*^  'a^iNir  t«  'wsciwd !  tm  •i^»^t^«tl«^l!h*^i^»e^'' 
before  exclu-  veMltdt  for  thci  ^ptiltMiff.  >  -Ij««i>tf  ^ki<iilljg  <  WMHiilfMlW 
.tn^'"      Wtf*e'tdeittei'&'y«Wteiuil;i'      i. -^'f- ...v.-  -nnidJ  ..jwlllo 

given  to  the  .' •?  "I-j  v  -j't.  i*,'   )ii;!i..'*  j.  i.-'t  r-irijfh.'j  I/;d'io/  r,  / J  bqood 

defendant,  the   landIorc(  withdrew  his  consent: — Held,  that  the  contraibt  bemi. 
conditional,  on  thb  bbt&ltiitig  Kid  =<!:^settr,'aAd  Aa  (Htail^e  bP  H^a6<^  i)li^  <liJF 

place  before  he  wi^r^1y|i4:it(lQU9t  befpopsi^sr^  j^  ^Y^^1^^^f^t^°llJP^%ilfil> 
that  the  condition  not  having  been  performed,  the  50/.  had  been  paid  to  uSe  dwS^ 
ant  on  a  considerati(M  "WMiini  hdd'iMtMJdhd't]ftigHt>l>6it«^V*Wd'fhWbiiiik^ 
much  money  had  and  received.  .  j;  ,,^j^, 
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Crmwell  moved  accordingly-  Unless  the  contract  1835. 
ras  rescinded^  this  money  cannot  be  recovered  as  v.-^v^^ 
ad  and  received  to  the  plaintiff's  use,  and  the  decla-  ^^^icht 
ition  should  have  been  special  for  breach  of  the  con-  Newton. 
■act.  Now,  there  is  no  evidence  to  warrant  the  find- 
ig  tiuU  the  contract  was  rescinded ;  for  the  landlord's 
idtdrawing  his  consent  would  not  be  sufficient  for 
lat  purpose,  without  the  consent  of  all  the  parties  to 
!•  contract.  Nor  was  the  defendant's  suffering  the 
imitaTe  to  go  back,  evidence  of  a  rescinding  the  con- 
vet^  particularly  as  he  refused  to  repay  the  50/. 
Parte  B.  How  does  it  appear  that  Mrs.  Williams 
"cnt  in  as  tenant?  She  seems  to  have  gone  in  provi- 
MMudly  only,  in  case  of  the  landlord's  consent  being 
bteined.  The  defendant  did  not  go  out.  Then  is 
Im  landlord  bound  by  the  consent  given  by  him  in 
be  first  instance,  without  consideration,  and  could 
lOt  he  retract  it  on  that  account  before  she  entered 
•  tenant?]  The  consideration  for  the  contract  had 
M  entirely  failed,  nor  could  it  have  been  rescinded 
Ibr  it  had  been  in  part  performed  by  payment  of  the 
KIL,  and  taking  the  goods  to  the  house  after  the  con- 
9^  given  by  the  landlord  in  the  first  instance.  [Al- 
kvuNi  B.  I  thought  the  plaintiff  had  a  right  to  rescind 
he  contract,  when  the  landlord  withdrew  his  consent. 
[  told  the  jury  that  he  had  a  right  so  to  alter  his  mind 
Hien  be  did.  Mrs.  Williams,  in  fact,  removed  her 
hnritore  to  have  it  ready  in  the  house  when  Newton 
^  She  was  not  to  have  possession  till  the  rest  of  the 
itaey  was  paid,  and  the  licence  transferred.  Neither 
tf  diese  things  was  done.]  The  landlord  would  be 
koond  by  a  verbal  contract  for  a  future  tenancy  operat- 
^f  as  a  tenancy  from  year  to  year,  though  bad  as  a 
jemise  for  want  of  an  ascertained  commencement. 
Parke  B.  An  agreement  for  any  demise  to  commence 

VOL.  V.  3  c 
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1835j.       in  futuro,  must  be  in  writing  (a).    This  is  a  dmaim  U^ 
begin  at  a  future  unascertained  period,  vis.  the  terw* 
nation  of  tbe  defendant's  tenancy.     Il:  would  ha¥e  n 
Newton,      operation  as  an  agreement  for  a  demise,  and  tra«  ao^ 
enough  to  give  an  interessc  termini  (6).    Was  not  iki 
whole  matter  executory  till  Mrs.  Williama  Unilk'p^m 
session  as  tenant?    The  contract  was  to'be  off,  if  tlf 
condition  of  obtaining  tlie  landlord's  consent  was 
performed.]    Is  not  the  contract  rather  to  pty 
50/.  and  have  a  transfer  of  the  house  on  paj^meiiiai^ 
the  rest  ?     Had  there  been  any  failure  by  Che  deib^||| 
ant  to  perform  the  contract,  the  plaintiflT  might  i^i% 
maintained  the  action.    It  was  by  her  own  defailk  ti^t' 
during  the  interval  between  the  20th  Mojf  and  dir: 
Sd  June,  she  did  not  complete  the  contract,  by  te»> 
dering  the  residue  of  the  money.    That  would  liM. 
entitled  her  to  possession  as  against  the  defimdABl^ 
before  the  landlord  had  withdrawn  his  content:     -  '^"*' 


»■•:■. 


Parkr  B. — This  contract  appears  to  me  lo  kM 
beep  made  between  the  parties,  subject  tb  iht  ttmU^ 
tion  of  the  landlord's  consenting  to  the  trantfarDf.thl^ 
tenancy  by  the  defendant  to  Mrs.  Williams  (c^  NsVi' 
has  that  condition  been  performed  i  The  landloiti'' 
first  assented,  and  50/.  was  thereupon  deposited  viA 
the  defendant  by  Mrs.  H  illiamsy  which  it  wasn^tilK 
tended,  that  she  should  lose,  if  froni  the  landlofdy' 
withdrawing  his  consent  she  did  not  get  into  fOfiKlff- 
sion  as  his  tenant.  Then  as  the  landlord  witbdte* 
his  consent  before  the  remainder  of  the  monef  wn 
paid  to  the  defendant,  and  before  he  left  the  hoM 

(a)  See  Inman  v.  Stmup,  I  Stark.  C.  N.  P.  12 ;  and  RjiU^  ? .  /(icM,Sl«. 
651.  as  remarked  on  by  Bay  ley  B,  Edge  v.  Strafford,  ante,  Vol.  I,  79^ 

(b)  Co.  Lit.  46  b. 

(r)  It  was  the  defendant's  duty  fo  obtain  this  ooosent.     See  TM** 
Cm/v,  6  Taunt.  249.  .      .  ' 


jT  tiad  and  received  to  her  use.  The  case  re-: 
■elf  into  the  question,  whether  the  consent 
Ml  hy  4be  landlord  on  the  19th  May  was 
QB  jbin?  I  think  it  was  not^  and  that  nothing 
od  iiim  till  there  was  an  actual  transfer  of  pos- 
Pf  tbe  defendant  to  Mrs.  Williams  as  the  new 
All  was  in  fieri  and  executory  till  then.  The 
It  never  left  the  premises,  or  handed  over  the 
5  posaession  of  them  to  her. 

OID  B. — ^I  entertain  a  doubt,  whether  the  con- 
the  landlord  as  expressed  on  the  19th  May^ 
)t  have  been  sufficient,  if  Mrs^  Williams  had 
I  it  by  paying  the  residue  of  the  purchase 
and  obtaining  exclusive  possession  thereupon 
St,  before  the  2d  June.  But  as  the  consent 
idtawn  on  that  day,  before  the  rest  of  the 
was  paid,  and  before  she  had  possession  as 
[^think  that  there  can  be  no  rule. 

B80K  B. — I  retain  my  opinion  that  the  defend- 
er 'gave  to  Mrs.  fVilliams  possession  as  tenant, 
;  he  kept  it  to  secure  his  receiving  the  remain- 
\  She  moved  her  furniture  prematurely. 

Rule  refused. 


3c2 


140  71  CAfiBS  kW  BASnSIUiTraUiT  mi 

yifffii        fiiov/rt  vnoqoKi  ;>(Il  )uodj5  oiiuprii  ol  vtiiiulioqq< 

<i:ii  ')lm  Ijn;jn;iji  -iilj  /(f  Jiovi;;:  imo'l  ojIT     .I>o1j 
of  bail,  ac-  >„i  ^^i<»i?^4i!ilMi:4BR*^ftwMfflb>^«»«i«H*^ 

bail,  does  not  suflSciency  of  the  bau,  which  accompanied  thi 
stale  the  place  ^f  {jj^ji   ^^^g  ^^^  made  in  pursuance  of  Jteg.  Gm 

where  the  pro-  "^  "^ 

perty  sworn  to  l,,?J[^^'^,,t}fl,  ^^it^^,^4j!^r^n^,^l)^,^'JBSW 

and'do^es  not  ^^^^  •'^^^  ^^^"g  "  household  furniture  and  effei 
particularize     good  book  debts/'  without  stating  the  place 

each  separate  ^^^y  ^^^  ^^  ^  found,  and  without  affixing  the  i 
kind,  but  e^ch  description  of  chattel;  whereas  the  form 
whole  toge-      rule  describes  tK^^lfhfoffertj^^'fHus*:^'**' Slock  in  t 

ofTe^S*''  ^^®  ^^'"®  ^f 5  of  furniture  in  his  house  a 

and  the  Uil  ''li'  'U  >  •  v'-lV  •'  -'(J -ii''- \K ''<■'•  lil'^  '^^'  V'^  uinhr^i-^lo  -rrinfTi 

ra«ly  'ja^lifyi  iU^(l>(^}i! J  Vie. I J[>M  ,j9t«ted>  >tb|eHiseh5e$>i toiberpoMc 
ceitin'^  t^^    '  CUpants,.  tend  TcttaUton'  J%.  i«ithotatiii«i«ctiDg  <fa 

.■■.,■••:.    :-»,-i'     ••    :  1  ■!    I' ••..■•i:'fMi  II  •■•i;  i>i;!  Jfij.ii  rjt  »b  ^ 

notice  of  bail;  shall  tie  ia<?*toi{jiatife^^ 
I  each  of  the.  baiuacc0rdir^.Sailbei<fofiB.4b«il 
.ioined,  ami,,i/>e;pla^^^^^^^ 

bail>  be' ^aJlf.if  such  b4il'are<all|^^ 

:  of  iustififiailqo, :  wc(  Ksuc^^^ 
fendant  shall  pny  the'  <Mt9  tyf^  oplM»tftddilV'<l^ 

court  on  a  jsjiiigsf  thereof  ^sball!  otboriPiise  loroML 
this  affidavlf  doe^  libt'^te  tiie'l^im^lX^ 
BYfoin  to  are-tq  pe  found)  ODinavtiMnikfMe  lAafv 

'  's6  that  the  obj^  cyfuhe^nktert>i;9ith^ 


Jill  br>iar<(jnioiru;  iljiif//  ,m:ri  *jjil  'io  v'iiT'ij  »r!iw^. 
til)  .\M^\    to  o:>ni;ii<'>i/fj  n'l  ?jLj;fii  hjii  rr,//  ,lii;«('!* 

yitto  ban  tifuJciniA  lMoil'>':rj'.»il  "   ^m:  '«f  ii-.d  ■•':.■ 


,1 
■  I 


1,. 


I ; 


7  Off)  ^iii/.i'th:  .hivifhj/^  I:Mi;   ,i>'ii."ir  *  d  ■  ;    i'; 
niio't  'ji\i  55i:'j"i:>f(/#   :  !'7:i;-.il-j    if/ f!..jnii-rj>-. 

tJMP9Fr''''TI](e'«iit^'iiltiht  state*,  fliftt  beJfore  A  dedarot 
dPit^^'Mi^^kmi'''iti"ihh  'tbuiit  after-mem  f!**«f. '^^  ^^ 

r     .  I      .  •       'i  -1  ihfi. usage  ot 


ion 


racintr^  it  was 


"^^flfi'ji'*  <f?fi^  f/ter^  bj^<tT^p€r49ffy  he  should  pujf 
*he  declarafibn  (heii  statea  ihat  it  beihe 


^sraKe^ai  a' S»f^\''' The 'cleclaratlb^^  stated  ihatitbeihc:  so  reguUted, 

icfcji  ^tfi99f^p9intGd<  tdli«/riu3(>and  wdre  ninlBtiL.,  oEiMduoki'  one  it.  Ij.  was 
and  oneJ.  J.  clerk  of  the  rao^.  and  .that  there  w^re  at  tl^  races  certain 
(takes  to  be  run  for,  snild'  wi*Yl'^<i4i(t^'Vi  fiAy  "of  i!he  pliiihilff;  and  a  certain 
e  defendant,  had  been  nominated  for  the  stakes;  that  6y  a  regulation  of  the 
!..,  «/ JMU  nrmided  that  all  ttakesAf,  thof^d  be  paid  to  t\e  clerk  oft/ie  races 
vi^motkmit^4f^  qf'Hhhiiri^^dr  the'^n^^^kdMMl  be  entitled  thougk 
[Jlfg«Iffl?*W»#Afi.ri^^  t«fojp,  tte  J^our  of  Itapinc:  and  before 

Hock  on  theroay  of  ruiming,,made  and  paid  his  stake  into  the  hands  of  the 
to'ndb,flil&'khtPtlifeuda|tfii boll' mil  afid Earner  Jn  iistyiEUid,  but  for  the  de- 


l^im^vWikkxiil^vm^^       bclire  the  hour  of  stiirVing  for  the  first 
llliai)^ifiTbf6^/^Hv?nj9/plM(ijDiltll{it  cHy«nki^  thr  day  t>4^  running,  make 
orJNiy  the  same  into  the  hands..of  the  clerk  of  the  .races. .  It  tiien  averred 
M^S^P^^  ^^ri^ii^^^^  defendant's  colt, 

4ftfl'5fttifih^?^ft'Wf  WuRay/kf  wWe  pf  .<he  s\si)fj^\,^k 
ul  bmre  tqe  da<nidant  had  notice  of  ih^  regulation  of  the  races  at  £.,  and 
(iMdll0f^«MlS«^mttklli«ttnAKI<i^  runninc;  the 


hands  of  the  person  appointed  by  the  stewar 
races  respectively  to  receive  the  same,  and 
thereof  by  any  person,  he  should  pay  the  « 
as  a  loser,  wlicther  his  horse  should  come 
not,  unless  such  person  should  have  preV 
tained  the  consent  of  the  party  or  parties  v 
he  was  engaged,  to  his  not  staking.  And  * 
being  so  regulated  by  the  practice  and  usage 
as  aforesaid,  heretofore,  to  wit,  on  JVcdn 
Thursday  the  2Cth  and  27th  days  of  June  II 
were  appointed  to  be  run  and  were  run  at . 
the  county  of  Sahj),  of  wlitch  races  one  R.  i 
the  steward,  and  one  J.  Jones  was  the  cli 
said  races,  and  was  then  appointed  by  the  sa' 
to  be  and  was  the  person  to  receive  all 
matches,  subscriptions,  and  sweepstakes  to  1 
at  the  said  races.  And  whereas  at  the  said 
t^n  produce  sweepstakes,  to  wif,  swcepstak 
produce  of  mares,  at  the  times  of  th«  reaped 
nations  for  the  said  sweepstakes,  supposed  to 
of  50  sovereigns  each,  were  to  be  and  wen 
and  the  produce  of  a  certain  marc  called  Itt^ 
certain  horse  called  Champion,  had  been  and 

for  the  saiil  swecpitakes,  on  the  ground  and  for  Ihe  reason  aforesaid 
otiier  ground  oi  reoaon  whatsoever. 
Replication,  that  Ae  defondant  did  not  tender  or  offitr  to  make  hia  i 
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Dated  to  run  in  and  for  tlic  said  sweepstakes^  and  which        1835. 

produce  iros  a  certain  colt,  at  the  time  of  running  the  said 

nceSj  tlic  colt  of  the  defendant ;  and  the  produce  of  a 

nrtaio  other  mare  called  Stella,  by  a  certain  other 

horK  called  ilhateau  Maryauxy  had  been  and  was  no- 

■inated  to  run  in  and  for  the  said  sweepstakes,  and 

whieh  produce  was  a  certain  filly,  at  the  time  of  running 

the  said  races,  the  filly  of  the  plaintiff.  And  whereas  by 

aeertain  regulation  of  the  said  races  at  Ludlow  aforesaid, 

it  was  further  provided,  that  all  stakes,  entrance  money, 

vrears,  and  fees,  should  be  paid  to  the  clerk  of  the 

aid  races  before  eleven  o'clock  on  the  day  of  running, 

or  the  owner  should  not  be  entitled  though  a  winner; 

of  which  several  premises  the  defendant  at  the  times 

h  this  count  after-mentioned  had  notice.    And  there- 

opon  heretofore,  to  wit,  on  the  said  SGth  day  of  June 

h  the  year  aforesaid,  in  consideration  of  the  premises 

■breiaid,  and  that  the  plaintiff*,  at  the  Ukc  request  of 

the  defendant,  had  then  promised  the  defendant  in  all 

driflgs  to  conform  to  the  practice,  usage,  and  regula- 

iioiis  aforesaid,  he,  the  said  defendant,  promised  the 

pUotifF  that  he  would  in  all  things  conform  to  the 

nme.    And  the  plaintiff*  in  fact  says  that  he,  confiding 

hi  the  said  last-mentioned  promise  of  the  defendant, 

£d  afterwards  and  before  the  hour  of  starting  for  the 

Int  race  of  the  day  and  year  last  aforesaid,  at  Ludlow 

tbteaaid,  and  before  eleven  o'clock  on   the  day  of 

Mning  the  said  sweepstakes,  made  his  stake,  to  wit, 

of  £0  sovereigns  for  his  said  filly,  being  such  produce 

v  aforesaid  for  the  said  sweepstakes,  in  a  bank  bill,  to 

^  of  the  governor  and  company  of  the  bank  of 

^Hgband,  and  did  then  pay  the  same  to  and  into  the 

iHoda  of  the  said  James  Jones,  then  being  the  clerk  of 

Ae  taid  races  and  the  person  appointed  by  the  said 

lieward  to  receive  the  same.     And  the  plaintiff  further 

Mys,  that  the  said  defendant's  said  colt,  being  such  pro- 


-Indies  i(lri(ti<tHgh  ^WfuMtec}iibj^9&e><t>liifAlff4 
'tMjalti'4tM(  i^ftttttifiTiel^kftdntiitoIj&tlPitOPnaMl 

IbBHbfaitto/UritihM&rst^iitttN.^iibhf  <wd( 
ldtlidt4tig«{iwo|^iiy>ditPiaaiQitiPwi'^i)Wtb»  bdA 

'and'  >tli0'^A«aH>4|J^«|»MINlI&9ettfit  9^i«W#i 

-ulM^Si'^atilli  i«gUilall6iJi^;toai>Uls[f  ttodtitoyiM 
.'Mr  ra^uwtvii«4t«i4»f  [tti^'^defwdiiMJ«AeAflin 

then  and  often  since  requested  by>ifeei^ttlfift 

liia^iiBMiws^Dtiiiihmi  uLdohitp  ttnhfbApluid 

'¥««41«  tliJtb^llbB^^fcJKkAlto4titffAoUl4< 
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drturMdfftaffiJidtlvifcitoiM^ 

m 

)iritefoit(fib^«lmvligi9CtbA  lacii for tb^ saidt wie^p- 
M^  M/lb^j-MMl  i5iiBt!iM4iAfemeiitioii0E[,tliek>i(be  «aid 
-^sMlfflbe^Ml  |M^iAnA>^ttringijand:  ithen,  bflfttred^tp 
flMo  b^')liiikfii.pfod9ii((linrth9.;f«d  ifirstiiQWnt  men- 
HbofidK)  ffffri  l^C  jM«ii  «Qte .  6)D<Kbe|>ji«i4i  i^ireep9tak€».  :in 

HiflPfjl^ jBpA):^lMll>.  tfintf^RAl . ^ittl  loftfiEcd.  >  ttt  ;piiy  tlie 
.iliii  «lp}iAXui%vfih^he4A^i\f^(^  the 

T^JfnJfiiMi  lrtlft;^,M}4(iiiliitSkM<^.lU9Ki  refused 
:tt41o0(>Abfi  9riiiJinJme6)tQiMQept}  oc Jfefoiveitb^.iiaid 
(Mw>itejit'Mbi4cStiA«laOSiMo^fdb    Abel  isaid  dftfeiidtot  s 

"iiidKbllil^jniiiLfof  thfe  Bijid  ignti^pqiftkeg»?on.ijho,eround 

^Ai^^Aa  «M-«AlCtMMi^s()jiiiilifieid  to  fw»  foAilho^aid 
^Msiili^ikf!$i$iSfA  </0t«9,dULjao€ii>»}dj«g]y,.in 

<ANU^4M4«f4tl2^I^i0fcf!«!CfftviB.&(w^  said,  defend- 
3ltt,bJ»imdJti^)MKAi)d.didj^  tbe  said.de- 

4ft4pM'Alil^iy>tt^ii^>r«nti:^^^  lbe.s9id.»w^p8tokes»on 
^4l|OIHl4  (Mnd(;fo)l(jtb#r.reM0n  Jifowaaid^  aod  od  no 
'Mbei  0fMmA9rtiat9Qf»1ii«r»;«f  all  mlmib.  piiemisea  the  said 
^Mbida^ji\i9^^  of  this  suit  bad 

t93ifini|fit0K4«ifir«fepkA>.  . AfidrepUca^  ihQ>last 

•MM-ftfi/d^jd^todraf  a4>tojtbis  said. fisst.couMf  that  .the 
-  ihfcniktli4iA>i>pt:  jifedd^ri  or  offer  to  makd  liis  stake  «f 
>4(lf.liftgthlf i  w4  «fir^ '.MUDt! :  medtipned,  i^.  X^ .  pay.  itbe 
biHMtlto  .fttjfiUk)  4b^  cb9nd«f «f  t;b«  said  X  Jimef^i  uiUil 
4ftiigdil^ft'.fA3V0iit9{clockiJiO;l)»e  d^y.QCruiuiiDg  tbeisaid 
UTm»ilhp<(OllAQttgfc  bftioYQ  ^  Atitbjrf;boiuc.b^;bad 
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18S5.       notice  of  thosaid  regulation  of  the  said  raoet 

T'"^'      ^0    Verification. 
V.  i  Demurrer,  fltatiDg  for  causes  that  the  said 

UMUIK9.  1*^^  to 'the  said  second  pica  of  the  said  de 
tenders  an  immaterial  issue,  and  also  for  that  ll 
is  11  depaitiire  from  the  said  declaration  of  t 
^aintiff^  and  does  not  fortify  or  strengthen  tb 
and  also  for  that  the  said  plaintiff  hath  not  in 
neplieation  to  >  the  said  second  plea  of  the  said 
ant  :t«aTersed  or  denied  any  material  facts  alk 
the  said  defendant's  said  second  plea,  and  all 
Joinder.  i  .: 


'1 


JB.  V.  BUhard$  in  support  of  the  demurrer. 
sufBcieat  for  the  defendant  to  pay  or  otkr  to 
stftke>on  or  before  the  hour  of  stsrting  for  the  fii 
of  the  day  on  wliich  the  produce  sweepstakes ' 
be  run  for,  in;  order  to  save  himself  from  losi 
stake.  :  [ftirke  B»    By  the  general  usage  of 
the  defendant,  who  did  not  pay  his  stake  befi 
hour  of  starting  for  the  .first  race,  would  not  o 
win  the  stakes  if  his  horse  came  in  first,  bat 
have  to  pay  his  stake  as  a  loser.    Now  by  the  4 
regulation,  if  be  did  not  pay  before  eleven  o*A 
would  not  be  entitled  to  the  stakes  if  his  hon 
But  there  is  no  provision  that  he  should  pay  hii 
stake  as  a  loser.]    R.  V.  Richards  was  stopped 
court. 

G.  T.  White  supported  the  replication.  Th 
regulation  is  in  substance  the  same  as  the  geaa 
of  the  jockey  club.  [Lord  Abinger  C.  B.  The  J 
reguktion,  requiring  the  party  to  pasy  Ids  stake 
eleven  o'clock,  only  prevents  him  from  whiidi 
stakes,  though  his  horse  comes  in  first,  if  ife,  1 
%o  paid  his  stake ;  but  to  make  him  pay  hb  si 
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that  ttlte^  as  It  loser,  we  niMt  resort  to  the  general       1895. 

regulation,  which  proYides  that  he  must  have  refused      ^^p^^^ 

or  Med  to  pay  the  stake  before  the  hour  of  starting  ^ 

for  tkeftrMr  race  of  the  day  on  which  the  sweepstakes      Umbeks. 

irere  ttin  for.] 

'■'  The  Ludht^  reguhitioa  subtthutaB  eleven  o'clock, 

instead  of  the  hour  of  starting  for  the  first  race  of  the 

day. 

[Lord  Abingef  C.  B.  Then  your  replication  is  a  de- 

jtirtute  froA  the  declaration  i  for  in  the  declaration 

yiAi  bare  made  the  hour  of  starting  for  the  first  race 

of  the  day  material,  yet  in  the  replication  you  allege, 

that  he  did  not  tender  or  offer  to  make  his  stake  of 

^y  sovereigns,  or  to  pay  the  same,  till  after  eleven 

e'dook;  without  adcKng  that  he  bad  not  paid  or  of- 

iered  to  pay  before  the  hour  of  starting.    By  that, 

'oftf^ad  of  fortifying  the  declaration,  you  would  seem 

to  contend  that  if  he  does  not  pay  the  stake  before 

^^^^  o*cliDck  he  is  still  bound  to  pay  as  a  loser.]     The 

'epfication  fortifies  the  declaration,  by  showing  that 

^e  tender  pleaded  was  a  bad  one,  not  being  pleaded 

'H  time.      [Parke  B.  If  tlie  replk^tion  is  not  a  de- 

Iteture,  on  the  ground  that  eleven  o'clock  was  snbsti- 

Uited  for  the  hour  t>f  starting  tov  the  first  race,  the  re- 

piicadon  does  not  state  any  cause  of  action,  so  that  the 

objection  is  open  on  general  demurrer  ;  and  if  the  de. 

^mdant  has  not  a  right  to  receive  the  stakes  though 

his  horse  came  in  first,  he  has  not  lost  his  stake  to  the 

plaintiff.    I  am  clearly  of  opinion  that  the  terms,  of 

not  being  entitled  though  a  winner,  cannot  mean  the 

'wme  thing  as  paying  the  whole  stake  as  a  loser.    Al- 

di^r$(m  B:    The  defendant's  horse  niigbt  have  run  to 

•  teire  the  loss  of  his  stake.]    The  point  now  suggested 

^  the  ^kmtt  as  open  on  general  demurrer  is  not  set 

tikfbi  in  tiie  margin  of  it  according  to  theTnew  rule. 


"^"^'^^'•^    ofli  'io  rnmb  8"fli)nri5lc,  ^H^«fffi»!>feff  *R//^ff^ 
>((!  fjoncd  ion  <5/3w  iimuH  ov/)  oih   m'vwJ.Kf  o^ 

BaBg.\»'io  on 

TW  iLLiAils  aaoinst  Griffiths. 
IiiuJum  5>noI   gniiD3tic^i5    o'>njifroqrm~o   on 

uDde^the^de-  no  .boaiiftiMiUixndi  «0iti4b9ftndl^l$de^  ftiP 
fendant  at  a     ataMnc[fiBai>:  diJtif ri»^iiitffcillalMl>tb¥»i&tdtyte^ 

yearly  rent,  ^  5^ 

and  at  tlie  de-  UHimion  BepficnttM^  ClMi»lAldi9AeW'^iM»  Wl 

q'Kca'me  a««iAa  ^t^iii^fd  ydtefef)  8ni^^i^^>  none,  n  lo  J 
his  farming  oiAt,itise9tijabdteibre?fFiM!i^«l^ar  Ithe'ttlfl^! 
pUcfof  "^"^  «i|a»iU0c  tesMi^  sifatiiaftibft)^«iS^fMotd»»^ 
whotaT""*"  W«»gWnoTi*odv6fiflQ5tifo»n**kf€!d«i««sfei^* 
ceived"i2<^a.  fb(re»dfdrcilni80|)3ibtfnphiifl€i#oha(a{Ve{lt^  tj] 

The  plaintiflT    famfc  ^Il8r)fiif9i|iiiuil;f<ki  «5lA(IWa^Ar^!i8SlFJ< 

nearly  t3  years  tldblldld)lflamai0«tok|l^  l$»$»ttle(tb&Qie(^M^ 
TeUin^^wages    inpIllMUfi^/ibl  fftorf  ^Itti^tdif^  %hb^ddd"m 

or  paying         sltaiabio0i^olMKi^fii70^?o  TK^fliMnltff'^^bttf 

rent,  and  then  ^  ,  *  , 

sued  for  the  s^rfibi^<fiikli  «Af(Mtidd^4ff o{|p4br>%4kdttt  (tMMMk 
w*I.g\TforL      widmullifcaWigDOiwiccIpalft  t«tto*ro^<«»»fe* 

that  time,  after  TIewVdM  Itmifiiidml  A^  fMr'^c^^llAcl^^r 

^'nt?  Held!'''  oivdterottofV  Mtfl^  'io  aW  ptgtm^Wmime& 
thiVm^Tb     ^^^'^^^  feo«fa»v«tij^ed  fe^ittJe  IdtfaMMt/^l 

luch^nopen     W9Sitiat%Wii^aC0mt^t^l\ilfiVktfeA^ 


^ 


account  as         ^^[^^  Ae^cfasiOQltelttf  rSMl  8Mm«  ^dr-^lMlkltiditt^q 

would  have  . 

taken  the  case  l«-bc  lf&,  ahdittiMcWlftied^  j)$£^  t^«fg  W  fUMS 

st'Jiute  of  H-        noDwJod  JnuoooB  MiJ'j^nu  omoii  -niod  otodil 

mitations  21  Jac.  4^^.^.  ^d4fanJtvifaadyiicei9/i6Uyil.'ta  l4Ul£)aidi« 

entil 

any 


'"'''£.^%^:mmd''Amh%^ixmMJ^ 


n.to  Vi'l  .4-S/  .h!wK<i  I-  /«..•  .  ?::i  .'^   'i  ■■<  '-.'.iiVJ  .«.:8t    il 
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wbm-iemsik  ibrvi^aiBHrfy^ W\^.  '^'A^    ^i^li. 


mtm' 

miMtfi'ftcMci ^ J ,  ^ ^ 

him  leave  to  move  to  increase  it  to  S06/.  XZa.  lie/.,  if       ^-^^xf  \ 
the^Witt^4hbu!*HtticI^yWt'<H^pIain^^  the    G»'""hs. 

difference  between  the  two  sums  was  not  barred  by 
^he  statute  of  Jtf 


baMMNMM 


Chilton  moved  pursuant  to  the  leave  reserved.    This 


^nuicm  movea  pursuant  to  tne  leave  rei^rvea.    i  nis 
^   a  case  df  importance  sis'  anecting  long  mutual 

•«                                                                                                                                                         1  f  JilVi      *  i  ill  .'  '^ 

fedgment  of  a  prior  existing  ddhboy  (fS^tti^Fi/ Skaahie.  r2l'XTunll 


Xi         f)(Ii;l  l»)jijfj'l.>:: 

Jt  3iJ  Jni:f>fk»» 
,Jno:  /hi;.*/ 


•:j        «    1  •        1     i>.  «   .  ..    .    t         9(11  II :  lulled 

diiff  doir^,^^  yffno«b«iit)iiibVufi^nybefiare)tM>>mti  "":;^},;;;' ;;;;';; 

"^fM^fn^H^)  fm^^I|ift:,K>il^ni^M*e(l<i«in&)-tidfii89«ft  -r.  .^^l'u^■,■.>., 

t4»d«*?ftpAR*VwM«)«wef«o«fcJ*oldI«BabUeH»amd[\  "*  '•'.£',5;;.; 

te,;.^;pl4R^|S;vVtAv,«itl^';»  ffi»iilMii#eiidd%llJt  jKuI  'fii.rii,:i<i  ■.n 

*M!f:i)tfWli  U>M.4Ci|]ll*«r.b«m*)rltfUttwJrf»?!d  ]ininn|Dgti  "',,,^','.,"'',r",'',. 

•«*9«ipt'tirf;Jfw*o*oi*(l»9fiw»oi  *ipbtotlflBrtinfl(dBfett«WJ  ""^^^f ;,'[;,';;';; 

«^|^4nPf^,t]i^«t)ftii«fn^ea«9^  of JwTMkiwWiedteiaBifcidf?.  ,  .  r";' •"'''.; 

^  *  lllllj'JIIJirJ"'' 

^i^>^iqg]4MhAfb4yeib><9ioMff)b0tfi«m)tlMip;^^      lmIj  i «)  b>ii. 

^^-pf;  arv.lW9IWe-i4o  ji^jr  fbeffbabace^iWii^iUirtake//  ''1i,!V.t ->t.;v/ 
^%,^40,,P)iAi0f*)ti^if«t^wt«  irfl  Itoftatitmsi  Wbi/ittioIT  '='^"'''''";',',';'l; 


'  '•  "  on  111'"..-  '-ii'S 

M'»M(»  iir.  .r'j;". 


M 


of,tiie(^^rMiitoAilet§ry«9W^.]|cbi')aid  .7m!'!'!.';-- 

HmiM(|igi||9ll  lV)>^Mf|i^t|r(.<foAkb(Gitlieit»(tacaMadni  ^i*  »' 
ttisnon  of  there  being  some  unsettled  account  between 
tlnair^^^'i^^inoaBt  oriwhk4ioi8'iiaAn^affiQ|S''''ta  ■bld-qa^'-^i^^' ti  <:f:"-t<>'»i' 

(«;  6  T.  R.  189;  Peake*f  N.  P.  C.  127;  see  t  Saand.  1S4.  1S7  a.  n. 


Ill:    f"    1:1' 

-il  In  'jji'iil 
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18SS«      as  an  acknowledgment  of  its  being  an.  open 

18  sufficient  to  take  the  case  out  of  the  statute."  •   Tbi 
present  case  is  stronger  than  Crank  v.  KirhHon^  da»i 
GiiiFFiTiis.    cided  by  Lord  KeHjfonf  and  cited  in  CatUnff  v.  Skaa^* 
ing(a).      [Parke  B.    Since  Ix>rd    TemierdeM's  ac^9 
Geo.  4.  c.  14,,  are  you  not  driven  to  contttid  that  tbis 
was  equivalent  to  part-^yment,  in  order  to  take  tbe 
case  out  of  that  statute  ?]    It  is  there  enaoted,  that  00 
acknowledgnient  or  promise  '^  by  words  only'*  shall  bei 
evidence  of  a  "  new  or  continuing  contract,"  so  as-  <o 
deprive  any  party  of  the  benefit  of  the  statute^    Nalw 
this  is  not  an  ackpovvledgmeiit  or  pvomise  by  wiMdi 
only,  but  implied  in  law  from  the  acts  of  the  partieb 
[Parke  B«  You  might  have  shown  an  agreement  be- 
tween the  parties^*  tiiat  (he  tent  should  go- in  ftttir 
payment  for  the  kbour,  eo  «a  to  have  einMAj  ite< 
plaintiff  to  recover  the  balance  due  for  tbe  lalten    3lbH 
take  it  out  of  Lord  Tenter  den' g^xt,  you  onght  to  liawh 
shown  something  equivalent  to  partrpayment  ovfeilii^ 
faction  by  agreement  between  the  parties-jv  <  Thee^ 
facts  affisrd  an  equvvalent  to  part^payment,  for,  toijmh 
the  argument  of  Le  Bhnc  and  WHeom  in  Chdny  w! 
Shautding,  vflmk  waa.  adopted  hy  the  court  ia  lUb/' 
judgment,  <'  eaeh  artide  of  the  account  os  tmoflda 
was  equivalent  to  a  parlf*payment  of  the  bill  on  tb' 
other, and  a,  promise  to  pay  the  balance;*'  not  wis  Hf ' 
Cicpress  agreement  to  set  the  rent  against  the  goodi ' 
furnished  there  proved*  :  [Parke  B.   Neither  in  Ai^' 
ease  nor  in  that  xited  is  there  a  replioalian  of 
chant's  accounts,  but  the  general  one,  that  the 
accrued  within  six  ye^rs.]  .  This  replication  i»  •■!• 
dent^  for  the  plaintiff's  claims  extend  down  to  aah«V*i 
time  before  the  action  commenced.      Wheie 
have  been  mutual  current  and  unsettled  deaHngs 

.....  4^ 

(a)  6  T.  R.  191  n. 


GniFFITIIS. 
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coonnCi  between  Ihp  pavtie^  and  any  of  the  items  are  1886. 
"ithiD  six  years,  the  plaintiff,  to  a  plea  of  the  statute  y/^^^ 
iiat  the  defendaot  did  not  promise  within  six  years,  v. 

lay  reply  generally  that  he  did|  and  the  reason  seems 
3  be»  beoauae  the  mutual  accounts  between  the  parties 
yx  any  item  of  which  credit  has  been  given  within  six 
ears,  are  of  themselves  evidenoe  of  there  being  such 
n  open  account,  and  of  a  promise  to  pay  the  balance; 
n  which  account  that  sort  of  eridonce  is  as  proper  on 
be  issue  otium  aasumpsit  h^ra  sex  annos  as  any  other 
vidence  of  an  acknowledgment  of  the  debt  'by  the 
Icihidaitt,  or  of  his  promiw  tQ  pay  it.  .  See  Webber  v. 

•   ■  -  ■       .  ■'    .     -■ 

Piiu  Bi**-The'  defendanlVi  puMng'down  an  item 
(^  Ae  pUntiff's  debits  and  not  ashing  for  it^  amounts 
o  hb  sayings  I  do  vui  eall  on  youfof  it,  beeanse  I  know ' 
^€NL  ha?a  a  oross^mand  on  me.  They  might  have 
^Btaially  agraed  that:  neither  should  call  on  ^he  other 
fcar  payment  of  .the  money  dne  to  himi  but  that  the 
i^bt  doe  from  one  should. be  taken  in  |Hiyment  for  that 
lai  from  the  other.  Before  Lord  Tenterdepifs  act  that' 
■VQiid  have  suflfeed  as  an  acknowledgment  to  take  the 
^tHont  of  the  statute  Si  Joe.  1.  e.  16.  on  the  greund 
^lat  the  acts  of  the  parties  were  equivalent  to  an  ao- 
^Powledgnient  of  and  promise  to  pay  the  debt.  But 
^ieems  to  me,  that  since  9  Geo,  4*.  c.  14.,  there  must 
^.  at  least  something  equivalent  to  part-payment  of 
^rincapal  or  interest.        « ; 

t  ■* 

BoLLAKD  B.~Before   Lord    Tenierden^s  act,    the 
pbdntiff 's  argument  would  have  prevailed  ;  but  part- 
^pajfnent,  or  something  equivalent,  is  now  necessary. 

AiBSBsoK   B. — ^The  true  question   was,  whether 

(•)  t  Wms.  Saund.  XV  b.  notes  (6)  and  (7). 
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-1681.       there  was  a  part-payment  or  not ;  and  that  if 
'^^^^^^^     of  by  the  facts. 

Williams 

Griffiths.        Gurney  B.  concurred*      '  > 

Rulei 

■Mii'vJ  ^m';m:    ^''''^'  '  "-^  '  .'iili  ifri  Tirr  'i  ^fiii^-jj  Li^fc  , 

i,i;^i  .>  1   y;  '  f  Rex  against  ARM8X|ipj!jp^jCJ|p^^|^.0 

j;;5lJJ£:!;;  ^  %f  the  d^feitaaA'^'iyjasff^ 

otj^av<TOtttho'    «r«r<^urtc)if  naving  nsiiea  vgBUisi  uiBi  xm  nfem 
a^^ill^'  ili(y^dfi>'Ha^eCW(diin>W^MM»ffilP/lMlf 


S^J"^";-  -case  of  tte'«idi»wi7..ttf-»Miai=di»l^ 

awarded  a  return  waff  ttMtde^'^-'^afflPfaWrt  gfe^ 

foXl',Z"  tratkm  oA  reMlitt|;  4iift  tnUistfripe '6r^^iW| 

^tobtiff  mi'tt  ^^'"'"'  '^'^^  tbe  reCtaA«nd-tli^inq«itfHaR3« 

obtain  his  ••  '^      "•    '  •■  - '■     ■.•;'.;   o:  ;;:*.;'..=  lo  i[: 

debt  out  of        , , .  JPer  CSiariaia  C*)i-«tW1j«*;  ,|H|thwity.  ^Sfnonn 

treasury.  8equ«^ti>atp4iJWttd#r Jt  fill  bslf^.,t«^.JtI^jgfO| 

psidi  into  .^le  tv<)4iAm(y>  r-7't>%!i4u^>^.>>Bfy<| 
for  auch,  pqi^iopi  a$  ^  can-  abpw  Jb  jiBywiC.fg^<j 

ra)  Jrme,  Vol.  1. 347.  '  ^*^ 

PowUfEaiter  term,  18S6.  Tyr.  I|  ^.in  the  press. 


Ball  againtt  CullimorEi  Thomas  Withers^  and 

r ■•.■..•!  •'!     ';:*; 
RESPASS  for  breaking  and  entering  tlie  plaintiflTs  A  tenancy  at 

close,  and  pulling  ringn4wHMtBS8  there,  and  eject-  ^'i„J^  i,^  ^[,'e 
™g  him  from  possession.  Pleas,  (before  the  new  rules,)  •«»*«'»  cxe- 
^■^t,  not  guilty;   secondly,  soil  and  freehold  in  H.  feoffment  with 

At  the  trit<}''^6^iH§''^d!^4<»»'SK'sft'ti6e  Gloucester-  lowed  up  b;r 
^Nff^;y»<feg  i«^»ffifV>»IJ^^?CW.!H.yyg  frqpi  tie  |^^.Ji;^ 

Ml(»>f»»^n.^'»SI3WWSiM^W»H Wft'I^W«»^«l>  tomey  ra  the 
tftl4Ult[l»JlMr>89Rt  ^^^B^^lT^fm  W\^.*>,H  Hwnr  w»io 

i*|i»»i»i.;ApJ6H*«F,i«,ir»*^ft.«grefi4  «t ft>fi;pl»i»T  ^^fjjj;^ 

MrcHled  4  4^^/91  Jefl{ffinw(,#i^,.t^e,^««  u^jjiiw,  .vitb  the  w»U.      , 
S*ir  rf3«sl^Jp^r8«4i,/ifa4}pg,it',^3^  in  *Le  |po»«es- 

Qki^-nfl;50%fj|f|Sc4.  vory,^  tvm^  ^^^  the ,,  feoflfflr's 

•*»n»y  ''e^ioHWii  I  fiWB(Mf>;  .th»'..f"P#ea»  b^ ;  Mpr  to 

iBike  livery  of  seisin  to  the  plaintiff,  and  having  cut  a 

Aj,^in0bir%<i^'«KliVMMi'iMi4iittiii)^ft  hhn  in  possession. 

lli^ilrif'Hh6>'6eftiMlditt>!r.'m(AeMteave  thegroimd 

jlU'K»iiK<>n^I%irfel«a'it'.  ^He?  (AnitSMied  ttf  assert 

lblfilI^<^'{fiFl^*ittiifbus  i^ts  of>i««nM-sh()),  tind'  bt- 

taDpsy^lli^Veili^'fbiibtiMi^  d«iMJ  ib'the  eantAenoe" 

Bent  of  the  action.    The  trespasses  declared  on  took 

^WSk^ihi.    The  judge  asked  the  jury  whe- 

(faer  the  defendant,  T.  Withers,  left  the  ground  in 

't9  giFe.^>  posseAVOfi>  aild  tbey  found  that,  be 

VOL.  V.       -  ,-.i..  ..,';  ...    ^]^    ..| 


I 


i«' 


tanWd'M*'  ■■:■ 
capiat-tUla^-  ■' 
^mttmoa    I'  - 
nidfne'|iro-'  ■ 
cMsy  that  the. 
defend  imT  hod 
noj.'oodsilor' 
anit  taV-fre  in 
hisMlthrick, 
bkHhad  a  '■  ■ 
rec(6ry,  with- ' 
out  slaitng  ' 
l)ialh«h*d 
■eiied  it  into 
his  hands. 
The  court 
awarded  a 

order  (hat  the 
plaintiff  might 
obtain  his 
debt  out  of 
prohis  paid 

treasury. 


Rex  afftnnst  Abmst-BPmp^  .^ffeiHiA-' 
SwAttHfgaitut.AxMSJBfffil^■^^. 

""'^  of  the  deferidant'«ifeirtOt^'iho«Mh«ufe,i 
^e  bishop  of  the  dT<M;eM{n«li16h':flfiil^."A'yp) 
ntldffcitum  having^  iisli^dsgldtiflt'IAb'iin 'MM 
It  was  returnfed  b:^<th'«'«tl(!r4ffth)lt  tHfe'di^ 
ho'  goods  or  1«y-fte  WItfaiir  thtfhl^ii*t»i  bU 
bfii  jkitrish  named, -wftbout  ^le^n'^Att'^-j 
sdzbd'  tbd 'rectory  into-lriRr  %Sndb.-'~"'[<Pdr4 
living  was' not  ^brfittieAoittBkJiudail'iy.  ^-H) 
tfequeitTttte  befbre  jiidgiiltet - is^oMl^Hid !] 
Case  of  the  Otttlawry  of  Hui^  deHc-lti); 
retum  was  nkid^ -and'Aiit-'iMUrt  ^ftnted 
tnttion  on  reading  tlie  MnteHpC  (rf-'tiia'iii 
gat«m,  irith  the  return  and  due  inqirifllllof^  "'' 

,Per  Qiru»n(&). — Xhat  authocity  joncnp 
culty.  Xhe-^writ  ipay  iuue./oc  t)ie  |)nifitD.f)i 
^ue^trnted,  updn.  it  will  bflltfig  to  ,the  proi 
paid  into  tbeti^wur)!,  ,3|'i)a;ittuptiff',nii|]rf 
for  such,  por^on  M  ba  cu)idiowliiB»B«l£«atil 


I    ,       I 

Ball  agmntt  Cullimore,  Thomas  Withers,  and 

Othei«.'"'''^"'-'"J  •<*'  '•'•'''  •' 

X^RESPASS  for  breaking  and  entering  the  plaintiff's  A  tenancy  at 

close,  and  puUjagJaTI-hnitfinSS  there,  and  eject-  ^ined  by  the 
Jog  Wm  from  possession.  Pleas,  (before  the  new  rules,)  lessor's  cxe- 
o(*t,  not  guQty;   secondly,  soil  and  freehold  in   H.  feoffment  with 

At  the  tnA'^'S^V6''Ai£if-iM'-^:'^ih:'\ie  Gloucester-  lowed  up  by 

WwlllBd  4'4^i^-fefi^il?Wtr^>e,^W  i9,fiif«^^^  the.wJU. 

^lrf®0BWfii»§«AWr.^f!ntte,^he,sfti4  5^  ,Fj4%?, 

•Homey  we9*oin*ifil»Wl*f^.#»»^.ff<i#%'ft;w^er  to 
■>uke  livery  of  seisin  to  the  plaintiff,  and  having  cut  a 
i^^inRkIf%f^'8tinvi¥Ml'lf«4iittiittift-hh»  in  possession. 
1lii|l  ilrif 'HhS>%«!ftiMhitt '!r.  >1Fi(AeW<l«a«e  ihe  grooM 
M^K»Hioni^'%<rfel«dlit>'  -He)\5biic»mied  <ttf  assert 
lii%ll^<^'<ff  I$ii«Miius  i^ts  ofiiciWMM-ship,  tttid'  tat* 
lODiitkH^^^^fbiibtiMiim 'ddud  ib  'Che  eonlMende^ 
meat  of  the  action.    The  trespasses  declared  on  took 
flab^WXiiif(h2.    The  judge  asked  the  jury  whe- 
ther the  defendant,  T.  Withers,  left  the  ground  in 
19  giFe.^!  iK^39eMiQfi>  aiMi  tbey  foupd  that.  lie 

VOL.   V*  c.-.l.i  ;.|h  II.     ^Sk    -!-l  i;. 


i)  ■   - 


dtm  :U  ftASEStilf  ErfLflSiEERiliHiafT 


%i 


-1681.       there  was  a  part-payment  or  not ;  and  that  is  d 
'^^^^^^^      of  by  the  facts. 

Williams 

Griffiths.        Gurney  B.  concurred*     ^  i 

Rule  ref 

-  i.»I-u;  f<.     .!  .•  ,  ,  ,  J.  - 

J  I..  1....1./  i    :^ 
jfliv/ 111  •.'iii'-.i  •*»     '•'  .'.'!.       J 'a    »,-*.•.      ■  1 1'... ■,•■.-     .   /li..;^    ii 

........   <>    !  Rex  against  Armstiipjjjj^ ,q|}ikjjift^:8qi( 

oi^v tmtt ibei '  -  "-^^^^^^  IiaTiii^  iBiMRfa  igfaaw  fUBk  xn  vKMft^ 

d«fendwiTltiMli  ifW  r^tuktia  ft^Hli^«ilHHta^]i»i!>  tHS^cM^MII 

awarded  a  itturn  was  i^c^iiand^fHiP^tMit'-giiWNed-P 
^cii^'ir  tretioR  on  readittg  ^dM  tttOiadHp^  'i»f '"^ei^i^ 
;Sb.hSht  ffhtun..^^ii^eT^ti^4nAmy,vi^      ' 

obtain  his  '•  ''      '■'-   <-  --'^^v^  :o  yW? 

debt  out  of  ... .JP«r  (3iim»^ Ci)i--rTli Ijiit; yfLHthiN^ity.  jpsinquff^S 
f^oir^      ^^y^ :  The.wriJ i»ayj^e/3foi;rtJie,i«#tsrf!f A 

treasury.  §equ«^trat04jJU^B^:,.it fJU  bfillRg, jbpr  :^tI^;0TOVHH 

Pftid  into  the  pj^^^fi^rjn,  ^:qciiarijaiptifl?:inf y^ 
for  Mudx  poi^ion  bb  bQ  can;  j 


PmnU^EaMcr  terni,  1836.  Tyr.  tr  0^.  in  (be  prett.  / 


1     ' 


IN  Tiiai¥i»^nmSiAa  WILLIAM  IV .  i7AS 

£all  agaimt  CullimorEi  Thomas  WitherSi  and 

rCESPASS  for  breaking  and  entering  the  plaintiff's  A  tenancy  at 
1  J       ir       J  u   Mj*         At.  J     •     4^    ^'^1 J*  deter- 

close,  and  pullmgdnirnJuiildiags  there,  and  eject-  ^ined  by  tlie 

ingf  liim  from  possession.  Pleas,  (before  the  new  rules,)  lessor's  cxe- 
first,  not  guilty;   secondly,  soil  and  freehold  in   H,  feoffment  with 

At  the  iM^mm'hiS»m'^W\iie  Gloucester^  low^'uobV 
lia<LiM)nMiiinn rill nhinU Ifi^fl, nthtP: br Trrhtilly inrcrd  i^d^^q*^:' 

WwiiKi  ^v4«j4u^  Je#OM«J,<?g,jl^e.^«f  i%i^^^         thewiU.  ,  ,  ,. 

>ttke  livery  of  seuin  to  the  plaintiff,  and  having  cut  a  ]  '^ '' 

d9JSim:tf«l^'«iliVtJiN«iw4>iteilU>f^^ 

ItiHJI  fll^'HbS>%iiAiMbt«r>lr. 'IFifAeMfteave  >tliii  groolad 

!Si^tm^fSi^}^ilkWi^^  !itf e)^<»MUlmibd< Jt0  aMie»t  ' 

ibWtl^'^^fP'I^'^bus  i'iU  df»0«n«i-6hH),  Hndi'M4 

Bent  of  the  action.    The  trespasses  declared  on  took 

j/ijUSWSit^iiS'Si.    The  judge  asked  the  jury  >vhe- 

(ber  tiie  defendant,  71  Withers,  left  the,  ground  in 

■M  fga^^^ po(M^op,.wA  tbey  fovwd  lb»t  ^e 

VOlf*  Ve  <l'•»■|^^  !«|0  (I.' .^]^  ,-!-1        v:.-..!    .1.;-  .1      ...^   i..   .  ij. ' , 


m&  11  ftAfiESIMTErfLflSiEERiSHEafT  ya 

•ttSI.       there  was  a  part-payment  or  not ;  and  that  is  dispok..^ 
^^^"^''^^^     of  by  the  facts. 

Williams 

Griffiths.         Gurney  B.  concurred* 

Rule  refusecft  ^ 

J     Id    IKli.      ■ 

.,,.,..,,   .:     I  Rex  agaijut  Armsiro^p^ pjgrfe.i%,ft,8uH,rf  ,,,^^ 

wjiSfi-i  '-^  of  the  <teferiainyt'*fek»ff  ffl<^lfld  fe^fe,  airtdrt'^ 

odlisv^tifae:^  7iif£i|^^^tt9it  Having^ ttsAMfd  vjginniit^  ffini  *on  'illtiuk?  '^^^MMIft 

d«fend«^         it  Was  TCtumM  l^^l^ihi»^l^ 

a%&^lr'  ^ty  gbods  oHay^Oef  W}diin'%h^MiB#i)«f/  Mtif  #1^^^ 

K'^^'Ti^M  >  6fii^arisb')iatm«'widHMh  i^ 

MU^,^A».f  &fe!zi^  th^ 'irfectoiy-^llA^'Mif  %artdkil'^^[9  4ii# 

iTatlS^-'^  living  was  ntiirA^k^^'^tod^  ^^mn^mHp^ 

seized  iiilmo     tr^estrat)^  belbi^'jtid^iMfit'-lB^^^^  ^ 

awarded  a        return  was  li^e^'^'^fliilP^odliit  -gi^^  ir' 
faci^\['^'T       tration  on  reading  ^Ite  tnUs8<«Hpe  irf^he^iiajpigywt* 
^"^•®V^^* •  ^u*  ji^^ww,  with  the  returii and  tltehiqrftflloaw'^^^    \yvuAuL 

plaiDtin  might  "^  *  ,     , 

obtain  his  -  ''  ■  '   <^— ••*."-•«:   20  rrj;ri»  ajun 

debt  out  of       ^r^Per  CittiamQi)fk'^li\^^ 
^^olf"^      ^^y^    The.wri$  i»ay.iwe//oij,tJ».»;^^ 
treasury.  §equ^trated,.under,it  wtll  hf^mg  ^  j^.  W>WtelAM 

PQidinto  the  .tj|r^4^i|r,  ^^harplaiptiff  mi^y^^^ 
far  such. portion b»  ^  canabow J|iiiBsd£ wl^494rt9hiOi3 

'Wri*,.  Vol.  r.W.   ^  ■        ■    •  -    :-.J.    f>Hj  MllJ 

PomU.Eiitcr  term,  1836.  Tyr.  I|  0^. in  the  preu.  .7  , j^,. 


. .  '• 


.feiOiil  Of  I)  7(1  to 

Sall  agaimt  CullimorEi  Thomas  Withers^  and 
^KESPASS  for  breaking  and  entering  the  plaintiff's  A  tenancy  at 

1  1       11'       J        ■  L   •!  j«         At.  J     •     .    ^'11  is  deter- 

close,  and  pulhagjdaaD  hHlMinSS  there,  and  eject-  mined  by  the 

g  Lim  from  possession.  Pleas,  (before  the  new  rules,)  lessor's  cxe- 
rstj  not  guilty;   secondly,  soil  and  freehold  in   H.  feoffment  with 

At  the  ix\A^'mm'km^m^:''iii'V(ie  Gloucester^  low^edupby 
■MiinoninaMnn  till  ahant  1fi?i8_  iirihrnhr  TcrhTillY  nimtrd  iaD^^Q«^ri 

•crtsd  4v*>«4^Je#«iif!Rfc«|gtJl^e,^^  MhtfTKo^i^  the  will.  , ,, 

>ttke  livery  of  seuin  to  the  plaintifT,  and  having  cut  a 
iO@^imRstf«f^'««&i»eiN«<W4iiitil%Vlil^ 

}0Vkfm^fii^k«kiteit^  uttetiaMinwdsdi'ttf  cMcett 

liraill^^b^flP'^'VMbiis  <it'jt8  dfii«N»t|-«t-&hH),^'^!>«it4 

lent  of  the  action.  The  trespasses  declared  on  took 
kfirte^Mfes.  The  judge  asked  the  jury  whe- 
ler  the  defendant,  T.  Withers,  left,  the,  ground  in 


-.0. 


|:<  > 


■1  . 


I>  .'i.i'  '-ili 

^•.-•.•.  -.  ri 

1.  ;'..:i't  //J. 
;i''   .  .■•"■.'.■)\»t 

i        'i   .  1  M"»i' 

>•)  I.  J  ■].'>"■  J 
■  i : :  •  >  I  ■  1 ; 
.'    -''i'  ' :  I 


A.«iim'iri«^    < 
tuniM'ttii."  :'- 

capiiO-ttibl^-  ■ 

otHsi  Ihdt  Ihe ' 
defendtfnt  had 
DO  goods  UOT'' 
■Bf  laV-fee  In ' 
his  bdhtniek, ' 
lAH'hida 
nmbrf,«>(tt- 
out  itathK;    ' 
Ihal  be  hw) 
seiieditinto 
hig  hands. 
TTie  court 
awarded  a 
*eqttltlrari 

order  that  Ihe 
plniniiff  might 
obtain  his 
debt  out  of 


Rex  against  ARiisTBpHfip  C^rJk|ji;^| 

SWANN  figaiatl  ABHSTJB^fplf^; 

'■^  of  the  defenttant'a  i^etlttty 'ihotdd  Uiin 
ftebfehopoftliedfeceBcin*H6lr.MilJ^."A'i 
ittlafftttttm  having-  HttaiA  agjoiist-  Vim  'tin  iHi 
U  was  returntd  byih^'kllerlSilMt  tHti'dt 
no  goods  or  Isy-fte  Within  thCMBtlAlj  IM 
ofa  parish  nittnisctT-wttlraut  ^Ie^i^Ai!t4& 
sefeed  th*  rectory  in^lri«%*ndh>l'^[!Pd 
living  was  not  forieitiid  All  i&febtitlaw^.  '1 
sequestrate  befbTeju^^iMeiit  n  b6lbIiH<d 
case  of  the  -  otrtbwry  of- Hmi^' <feA'(la 
return  was  B^ej-«Rd''Alk'«iurt  gtante 
tr&tion  on  reiding  'tire  tniDseripC  of  "tiie^ 
ffatum,  vith  Ae  return  iumI  Uw  inqrilitlcm. 

■Per  Qtritan^b). — That;  authozi^  inBioi 
culty.  Thc:writ  ipayisMe,  /oe  the  mc^bi 
fiequc^trated  under  it  will  bfll^g  to  .^^,pl 
pmid  into  the  trswur);,  .QCha-jplaiptiff  .nv 
for  tuch.  poison  ju  ha  cbq  sbow^uueU!*!] 


IN  rlMfmamSAAM  yfdlSUUkM  IV .  sTAS 

Sall  againtt  CullimorEi  Thomas  Withers^  and 


.-.I   '■ 


1  •■!  .I'l  rj  -,';j/i 


^KESPASS  for  breaking  and  entering  the  plaintiff's  A  tenancy  at 
close,  and  pulling  dnw  jmildiags  there,  and  eject-  mined  by  the 
gf  liini  from  possession.  Pleas,  (before  the  new  rules,)  lessor's  cxe- 
rstj  not  guilty;   secondly,  soil  and  freehold  in   H.  feoffment  with 

At  the  ix\A^WkW'himm^:^iit^ie  Gloucester^  low^unb^ 

IBW^«»»^n.ibj5^^  tome|,.oiMiie. 

wriiliaftflSiUMnn  tin  nHtnt  \f^^K  (iKheitbe  Terballv^airrfied  ^^''^^^^^im 

■ike  livery  of  seisin  to  the  plaintiff,  and  having  cut  a 
iB^iniRilf«f^'«^«fJV«d'iw4iit«ii)6f^lili»in>pe^ 

l6jf  ii^'^6>%eftiMhiiv>'lr.!>iFifAeMiiMV6  >tli£  gmaM 

■ent  of  the  action.  The  trespasses  declared  on  took 
ik£i*tt^3SiJl^Y632.  The  judge  asked  the  jury  whe- 
her  the  defendant,  T.  Withers,  left  the.  ground  jn 

VOL*  V«  er-'fiq  tuO  *i;  .^gfc  .t/I     ..^:;j«    .JH"^  •»  '  ,...v,  »    ,"<•«».'■. 


•;!'      '    i.  ii  ;< 1 


I ;  ■  >  ■  I .  I , 


paHmoty 

CMS,  iNt  the 
defendncnlhad 
no  ROWds  HOT 
■iff  taV-fee  In' 
his  bahhrick, 
lAH'hwIa 

tliulbahMl 
Hizeil  it  into 
his  handi. 
TW  court 
awarded  a 
ttguttlTsri 

order  ihat  the 
plaintilT  mi(;ht 
obtain  his 
debt  out  of 
proliu  paid 
inio  the 
treusuiy. 


Rex  against  Arxbtboiip^  Cl^i^k^^  a 
SwANM  pgainit  ARtssxagfiifg-^^ 

■  -*  of  tliedeferi(lanV«Teirttfty'»hottMi««ue 
tfiebfehopoftliedfoc«ein*W6h,W)iJ^.''A'iii 
vtlatfntum  having-  bstt^d  agaitist  hfn  'da  'fHfe 
It  was  returned  byth*«lleT«F'tWt' the'-iH 
no  goods  or  lay-fte  W!tliin-thrlHriQ*i(^,^  ha 
ofa  parisli  named,  without  al)e^n^<dM'lAi 
sefzfed  th^  rectory  m^  hit  -liandb.-l"^[lPdi 
living  was  not  fi}ri%tti!&  oh  i66  6uda«^.  ^'( 
sequestrate  twfirre  judgnwnt  is  obCBhHid 
case  of  the  ovttawry  of  Sitid,  <ietk={til 
return  was  nbitle,^ 'and'<Si{k'i»urt  gnntet 
tratton  on  reading  tbe  tnuneript  ei-^e- 
gatnm,  with  the  return- and  dwinqflUtioBl 

.Per  CWiam(i); — X1)M:  autboii^  .Kpno> 
Culty.  The^writ  n^af  iwoe,  /ot  t)ie  fn^tfi  < 
sequestrated,  ujuler  it  will  boltgg  to  the  ori 
paid  into  tlie  traa^rji.  .XharE^^ti^ow] 
for  sucli  portion  as  be  can  ahow  hiawalf  wi 


IN  TMVmn WknMot  WIZiUAM  IV.  .753 

••■<■■<,-. t>  ■:  ■■■■,:  111,:      'l-i:  .■..■■•,  i-.i  ■  i  ■■  ,    -.■  •,        ..  1835. 


,     I 


Ball  agaimt  Cullimore,  Thomas  Withers^  and 


Others. 


?'!  ^  i".'.  '■  ♦  J      .  *  "■ 


seism 


'  ■  '  ' '         '  ■ 

'PRESPASS  for  breaking  and  entering  the  plaintiff's  A  tenancy  at 
close,  and  pulliBaptom-httHltings  there,  and  eject-  min^^  ^y  the 
iog  him  from  possession.  Pleas,  (before  the  new  rides,)  lessor^  cxe- 
fint,  not  guilty;   secondly,  soil  and  freehold  in   H,  feoffment  with 

flw^^yrAa'isSll^S  ih^feyhi"  '•  •       -  \''P  ofseisin 

...     ..      *  .^^jiii^  indorsed,  fol- 

At  the  ttmikvctTe' Al^^trMnV.m.  tne  Gloucester-  lowed  up  by 

^?ttmi;If^^  had  JBrV)?p4a<ibg  jjyotf .  m  yyp  from  Ae  {^^.J^  *•»* 

»Wf».?W«  ^ .  *)M^X[3WWSi^>gfeKr'  .ai»^  ireijiain^a .  V>  t^i'oVuia 
j|Nf»fiMa||i(a}(>p^t4^Ml:4i8^%  fl|i«|nl»^,Terbally, agreed  ^"^"jf,^"''/!;^ 

MIM:l»*Jf.89HiM»u<^f!fe94»">Arl''^'»»a*  lfi<4«r«i,for  livery  was  M 
Um^\t^\m iiJ»ppiW8«8^jpiv,:.Qiay.l«attpf  the.,ip()i\ey  ISli'tSViU 

Mlk  i]|Qu«Kt.«p  sell  .l}im;>*l>e.l#n4.fpr  ^^  which  vw»  «jr  l^  ;,^  notice 
flndJJHlv  ppjd.  P;t.SlBt  Aforc^  lS3ii,  lUchwrd.Wiihen  of  thed«ter- 
WfcMed  a  4M4i.^£  lefitfTin^p^^l  ih^i^m  ^hS^^t  v^tb  the  will. 
KhV  9fi78^i^ipJp49f ?c4<  ^^Pg ^t.ta  :bte  in  (be  posses- 
^^  35Jcwift,i^i^A«r«,  tenant  ^j^ the  s^id  ij.  WWiers. 
^^vAftiiflStl^illfKc^.  m,.|^    saj#0  y-^r,  th^  fieoffpr's 
•ttorney  we^^olTidii.filaiflWflrr  thjft.  f^        i*  order  to 
Bake  livery  of  seisin  to  the  plaintiff,  and  having  cut  a 
f&^iflI^^W^9^it^^^'himi)brt  him  in  possession. 
ni^  ill}*'^^iif'f^t»^  the  ground 

!^'Vtfm^'fSi4f^kiiteWA''lt.  He'  <5oiitifiued  to  assert 
lblfitI^^<l{^<I^'iWibus  A^ts  of -o^^nershit),  and  at« 
tempttd(^^{^V{Jg8fo''fSbMBes8i6n  Atwti  ti>  the  eonmenoe^ 
Blent  of  the  action.  The  trespasses  declared  on  took 
pbkWJSiJ^  f§32.  The  judge  asked  the  jury  whe- 
ther the  defendant,  T,  Withers,  left  the  ground  in 
ordar  19  giyOuMpipossewoP,  aqd  tbey  found  (hat  be 

VOL-  Ve  '  ■■"(  ■■•'''  '■♦»'•■■ 
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1885.       did  not,  and  that  he  held  on  adversely  to  the. 

The  learned  Judge,  thereupon  was  oC  opinion :tbat||p 
"^''        was  in  possession^,  and  that  the  jfipoffrnjent,  4i4  J^V 
and^  Otf  ^''^    operate  to  give  the  pWintiff  a  yuljd  titkv    Yer^fct  Igj 
the  defendants,  with  leave  to  the.  plaj,pl;^  ^(9  D^ve  ^  1 
enter  a  vqrdict  jTorlfi/.^  if  thi9  cpur^  shoul4  jt^..^.  (>2i| 
nioQ  that  the  feoffipeQt  determined  the  t^naxicj  at  w^ 
In  last  Mkfiaelmas ,  teTm»  IfUdlotc .  Sexjt.^  Vi^^^^il^fS 
cording  to  the  Jeaye  reserved^  .and,  cppten4^4  fblEfi 
the  mereJly  equitable  Jnterest  of  .jtb^  t4^£^aot.;^ 
Withers^  could  not  subsist  as  |igaii>st  the;.pliMQt^7f 
right  under  the.  Jfepffment  with  Jivery  ojT^^ejj^m^.apff' 
cited   Doe^  d*   Moori^.  v.  J^w«^ ((if),.^.  Jlior^:  J§jP*^; 
huTsi  C*  B.,  Strjptly  sp^/aikiDg,  th^  son,  lypuld  at Uf^be 
tenant  at  wjll  only,  tbq^fg^.he  ipigbf:.h(^y^J[iycd,^fl!(f,tff# 
premises  for  ey^r  sp.lpng  a  timprl    Th!?} pdct  JHiyiog, 
be^ .granted,      .,^.     ,   ,  ,:.  ;...,  .,.,...,  ..  ,,.-; 

Mauhf  R,  F.  Hichards  ^n^  /^^^^m^^.  ahfyfed(jf^^: 
The  sale  to  the  plaintiff  was  vpid,  being  aftpr.  .^  fd9!< 
by  tlie  father,  R*  Withers^  to  his.  son,  .the  ief^i^nfjii 
T.WitherSf  and  after  possession  taki^p.l^iy  tjtie  latfj^^*  I^PF 
that  possession  was  lawful,  thoug)^,  po.  .convpyanqe  iRfj 
executed;  and   till   it.  wj^s    determined  in  .a  prpff^^- 
manner  by  demand  of  possession  or  w.rofigfuliaG(>cj. 
the  son,  the  father,  could  npt  ^^Vi  Pfw.90K?f?y.ltJfc jfl^v 
The  subseguept  §ale,]5y  hir^,  tljpugl[?,,enfq};9^djj)jfe^ 
ment,  amounted  to  champerty,  b^ifig.tl^-s^  <)^fl!0#] 
title,  contrary  to.  32  Hen.  8^.  C-.^CWr  ,  Tk^n\Hm-' 
session  of.  the  plaintiff  wajs  not  la^fn)^  fof  ^he^af^wr^;- 
no  title  under  the  fepffpent  .,.[JLord,4^'Hi?*''.'P«l^^^ 

« 

(a)  1  Staric.  a  N.  P.  308.  See  lit.  s.  to;  Co.tit4W;^1>;  IviH 
Inst.  230;  Bcttesworth's  czsq,  3  llep.  31,32;    A>C(aRcl  ?.  P$umM^% 
Taunt  145;    Doe  d.  lUad  v.  Taulor,  2  N.  &  M«,50ai.  Bro.  Alir.  ttU 
FeofTincnt  de  Terrcs,  pi.  80;  Doed,  Maddock  ▼.  Pyiici,  3  B.&Cr«3nL 

(6)  See  Co.  Lit.  369  a ;  15  Via.  Ab.  154 »  2  &«IL  Ut^  201»  - 


.'  -  .'• 


I  lie  a&nftted  the  re4«pt  6f  part!  of  tfhfejput^ 
Hle^lWadmiikdoAly  an  eqmtabhi  titte  kim 
^tifHe'^r-At  Ia«^  «i6  SiiMAihtWiihm' ihik 
iHk  afl^rsely,  but  as  ft  mere  ten&nt  at  ^1  td' 
ifi= '-Ttot  appeal's  from  the  evident^  of  the 
iii' iMtwfieh  them.  Then  that  tenancy 'wd»' 
tltle<a);  ind  In  €o.  Lit.  56  6.  it  is  laid  down*, 
mleisor  eotnes  on  the  land,  he  may  determine 
1  ih6  absence  of  the  lessee;  and  though  Riffht 
1(h)  shows  that  a  tenant's  entering  into  the 
edhseht  rule  Ih  ejectment^  will  not  amount 
ttrabttteaddpttbii  6f  the  lease  to  the  nomuial 
as  to  operate  as  a  determination  of  the  inll*by 
r  of  the  plaintiff^  still,  if  the  lessor  enters  on 
idtiA  makes  a  feoffment  with  livery/ that  WiH 
3  his  will,  Com.  Dig.  tit.  Estates  (H  6.)  (c), 
^ct  dbnd  on  the  land,  and  taken  by  the  lisii^ 
ally  Yiototioti^  whether  the  tenant  is  absent  or 
Tbfe  tenant  then  ceases  to  Have  any  in- 
th^  landi]  It  is  contended  that  the'  soh 
gdly  claim  title  agdnst  the  plaintiff,  ib^' 
ir^  the  son's  possession,  If  not  adverse,  wais' 
l''(ii6tll(l  ottly  be  detefnlin^d  by  demand  of 
V  *rjr  Ks'fathfffir;  Right  V.  Beard.  But  he 
9ViMe^y,  and  wak  treati^d  accordingly.  It  \i' 
0;B.  lOiii^'layff  d6wn  (rf),  that  If  livery  be 


X\hf\'Z 


that  the  tenant  at  will  in  thst  case  waif^tO' 

Lord  Abisger  C.  B. — A  tenancy  at  wit 

Bcii^ti|la  i^f  ij)t^pt  which  juytit^ttpE^  ^isM 
tenant,  but  requires   no   more   than  a  me 

entry  of  the  lessor,  and  making  a  fedfinisiit 

on  the  land,  will  have  that  efTect,  whether 

n-as  there  or  not.  NQdQHht4Jat  t)>ig.4efend 

had  been  put  into  possession  under  a  con 

father  to  Bel^^lafl<J;tq,hw)fiiN,yfii5VW>' 

consideration  of  the  son's  equitable  intere 

.  *  1^!^  ^eed'''6n'h^'1^'titW  it  tenKH%  H 

|;J|  W^W-a«et*rt)ii]Hg^thtf'#W'*flt(l[i'hl(W(fi 

'  'I'  14eiDr'te.iinallita&i  <Egectnlentv:  ^M^w-  A  bbi 

';^ '"''Vabti'wHit^  ir6ai&  <ih?teir^n^'  6iB"Witt)-'ft»i) 

l-lli'  ..I   ■"''  "'i'lil  •^-In  ■  (.J  III:  ["  Jij'.r  j.r(,  ,  F,i!  J.  i:,.li'(JjU.f1:'L 

/  ...>mpi%.tw,f9y,rBQt.,uqiw  putii^iwagJvlt 

\ ::;:  :.'!i«ier;t;^&;tiiie  'to'iiiiB;ptiSi^ssitft|i-'^ip_','^^ 
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'-yjiu  L  r-i  iJ!//  3r.  r.'iiiM'}:  J  -  -Jl  .)  51:1  ;i>''  i/.  ]>iu.l 
I  ^  ,  Rule  apsolute. 

*J>fpoAed  the; Jtllei>  .•:  .i'li/i-.fjr  ];r...  .  J. ;'■.'!.  •.!i»'Jo  /'ilatj 
.'Mfiiioi  ...li'    :..  IIj:!/;  .»..:'>"^!.)  :i..*\'     -.jj^  ifiv^  .Lftj-.!   )i[}  jj^ 

"i  iji!;;  ,)?L!.'-j);'i  ak.':;.'.i:.'ir.;   r','^.' •  ;.u!!    !(«  funij  ^frlji^fid'j 

:gAS|jl^,ftr  .J^bfl|,,j,Tl^)|^flS^aUftri„Jiftpi:,J;b!9,  \>W?1  Case  for  libel. 

ill  lijl*IW^n>?Bfe|oSjlb«*lW^i^('ftgOftfl,<*i#WlP>i<S^t«£l  The  following 

matter  was 

taBsariblajftd^  defend^t  iu:ii£))atJt8n!tP  iPi^rfffldmnmog^bl  defendant)  ha?e 

KOpa  to  suppose  that  many  of  the  JS^oenpri  of  which  I. (meaning  thfi  defendant)  have 

m%b&^^g^in^^ti  :/i{rr^  plaintiff  had 

te|»|*rtiofIl*^*M«^n4i#a<iflWPPJf«?f^»  f*»Ri4*ndartfi<J^rlfin.p/«n/*,  roots,  and 
of  the.defepoanty^ncL  had  disposed  of  tliem  unlawfully  rp  P.,  and  unlawfully 
N^weAl^iH^^Wietfibtthe  IK^(^Mcati6n<ff^eMW.';>J  OMi case  went  to  trial 


of  the,defenaant,^ocL  had  disposed  of  tliem  unlawfully  rp  P.,  and  unlawfully 
aleAi^iH^^Wietfibtthe  IK^(^Mcati6n<ff^eMW.';>J  OMi case  went  to  trial 

■ttuie  mnuetiao  unduly  enlarged  the  sense  of  the  wora^'  flowers  by  extendmg  it 
^iif^iMl^dMbi)*  ftnA  thtib.^rctiJy  dociid  iiotcte  -ecniitBiueb  df  growing  flowers, 
tttept  after  a  summary  conviction  for  the  same  offence  under  7  6c  8  G.  4.  c.  29. 
^42:  Held,  that  the  count  was  good,  for  after  verdict  the  court  would  contend  that 
^*W  ^  ^^rtiAOTfflfttt'ko  tffiia)  toifip^n.^ufcU  A^iren-iBk  rtf  ght  be  the  subject  of 
"*KDj,  either  under,  or  iiotwithstauding  the  restriction  of  7  6c  8  G.  4.  c.  29. ;  and 
^flowers  described  to  be  *^growipg'!ip,^gfu;dei»pau&t:tn.clMd^  t^eir  plants  and  roots* 
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1 895;       ifysit  the  said  plaintiff  bad  ilot  ever  been  gatltyy  or  until 
/T^*^      die  time  of  the  cdmraitcing  of  the  several gvieVances  bji^ 
vi  the  said  defendant^  as  hereinafter  mentioaedy  been  aiqK^** 

William'^,  pesed  to  have  beeii^^guilirp  of  larceny^  or  lofcitbev  tfaeo^ 
fenees  and  nuBeondoct  hereinafter  mentioned;  to  •  hft^, 
been  ntoputed  to  and  ^dhargtd  upon  the  <8aid  plaio(2ff> 
of  any  other  such  olSVlnce  or  miscondiM^  by  neons « 
which  said  premises^  the  said  plaintiff,  before  the 
mitting  Sec.,  had  deservedly  obtained  the* good 
and  credit  of  all  hid  neighboUra,  and  other,  good 
wt/rtby  subjects  oF  fbns  reaihi  to  v^hom  lie  was  In 
known:  and' whereiu ^o,  beibre  th^  6MBniitling o£ 
said  grievances  &c.;fae  the  aaid  plain  tiff  bad  been  In 
aervibe  and  employ  of  one  Mni  Nieholb*w»  w  gac*- 
dener,  and  having  left  the  sdid  service  •  and  eqpbjr^ 
had  become,  and  at  the  time  of  tht  OMunittiiig.of  di^ 
said  grievanees,  was  the  servant  and  ^dener:'Of  <m^ 
C  A.  Pierce;  yet  the  said  dofendant,  wiell  kDowiogth^ 
pren^ises/  but  greatly  envying,  &&,  and  viekadj^.aniA 
maliciously  intending  to  injure  the  eaod  plaintiff  inibiB 
said  good  name,  fame^  and  credit,  and  to  bripghifl^ 
into  public  scandsd,  infamy,  and  'disgrace  with:  and 
amongst  all  his  noighbours,  aiid  other  good  and  woiAy 
subjects  of  this  kingdom,  and  to  cause  Uf  to  be  so^ 
pected  and  believed  by  those  neighttoura  andiobjeoi^ 
that  he  the  said  plaintiff  had  been  and  was 'giliby^ 
larceny  and  other  dishonest  and-  unliiwfiil  pnictioei 
and  to  subject  him  to  the  paina  and  peliklties  by  A* 
laws  of  this  kingdovfi  made  aiid  provided  aigainCiri 
inflicted  upon  persons  giulty  of  larceny^  and  to  otfH 
him  to  lose  ^nd  be  deprived  of  hb  said  >plaoe  ail 
situation  of  servant  and  gardener,  as  hut  aforaatidjaii 
to  vex,  harrass,  oppress,  impoverish,  and  whiD^nii 
him '  the  said  plaintiff,  heretofore,  to  wit^  on  Sut^  widb 
edly  and  maliciously  did  eompose  and  poblidba 
caused  and  procured  to  be  pubUsheSi  of  flod 


iak|cfeif^t: other. things, the  &lse^  sMadaloM% 
1^  jtfam»tory»  ancj = libgUolw  msuUer  MfpUoning, 

Dptlurtis  fcoiingFji/<^i  Sir,  i(me wing  the  md  C.  4^ 
ifili^BireMuig  Ibe  Mod  defendant),  heliey^you 
ftha;  aud  Q*  A.  PUrc^y  vien.  p^fectly  aware 
D'gbrdcnbr  (ineamng  the  said  plaintiff)  whom 
aning.the  said/C  4*  Pierce),. Bse  employing 
sUaiged.firom  the  aervice  of  M|s«  NichoUa 
fitfaeiaaid  Mn. .NiehoUsy  and  toyself .  (meampg 
j^efbndant);  for  bis  (meankig  the^  said  plain-^ 
idnkieaty,  (meaning  that  the  said  plaintiff  had 
by  «f  dishonesty  and  unlawful  practices  id  lua 
iineid<  alid  eml^loyment  as  gardefier^)  and  I 
p«tbe  daid  defisndaDt)  have  reason  tJo  suppose 
ry  of  .die* 'flolrars  of  which  I  (meaning  the  said 
1^  biKfe  been  robbed,  are  growing  upon  your 
If >(therBbjr  meaning  that  the  said  pUdntiff.  had 
illgfiof  J  larceny*  and  had  stolen  fbon  the  said 
itBcertldD  plaals^  roetsj  and  flowers  of  the  aaid 
|C,iMidjlkad  disposed:  of  them  unlawfully  to  the 
^fiiVflrc^^'andf  iu^awfully  placed  them  in  the 
ff:  Ithbivtflo^  '  lastHnentiened  person^)  may  I 
;  itbs  aaidrdefetidant)  beg.  to  know  when  it;  ^riU 
hpcM.ibs  you  (bieaning  the  said  C.  A.  Pierce) 


mSi        ;« At'ffli^^iil  •6ettl«>'fci>^  Jtti|^£bBJ  ^M 
held  hot'iS^JSi  U^pmik^fiAkikaiai^^ 

"^  ftM(f'#«sr/'^li^  lt#^;tf^'itoto  ^f  fJEnlraiidMCbt8'[.« 

viiJ  {bioin  .1oa  aDilin^i^.  "•iov/oft**  biov^sdJirii  .ism 
^^  ' '5r%e^i^  4»«JiPI  JfdtnMAl  (^idirecbltdw^xeq  |jmM 

'd.'!i9:>^i^/'4^^^vfiM  Aotlth^  i<iindkig>riti}fc|jili^ 

iie^,'fo'#j^l4l^ikilC}«44(hodJh  (wiApratiliiitdlUto 
his  ^U<^tiohV'4t  >4ttotio^4ill)(k  (4eGiiidodoUKmmi 

ihn  iiiifitH;a^f<4n4«WfiW  tmeHdediinr  baBmi^KDofttt  ] 

as  dafHIiai^iJ(Ut{^,  (llifl^i'andi  iVitbe/oI^eUirRlipDdto 
st^t^ tb^ttflailtb  ^ihogfovihii  msPkfkek  §^m  I 

with  it  that  they  were  taken  up  from  j^^jjttfawl 
ground  before  the  plaintiff  carried  them  awa 
charged.   X'Loi'd  ifbinffet^  C.  B.  ^TheremuijiMOflt 

(«t)  -See  »iSiiMui  r.  Joitisvfi^B;  &,OrM6%8;  »fl«^iv;f,:r..C(|^.^j 
Spyring,  4  Tyr.  682  j  Broafcj  v.  Blanshard,  3  Tyr.  844.  .„ 


iH  Tdf  XB«i  samamAl^l^^^  i  v.  W; 

ttot»^if  bstfik  -H#«t  4fiistQmi>«-  jbi^o^fflrs  Jiff  pt    mgi 

BTip  db«lN94rai<fklt]iiA«tiMr  ithfttenuflfl^-^^s^flfit  ^ 

i«flo^rfi!OBly  wfaciigwftionajt  iiii||e<iil#%j^> 
f  i!J4nii>iandnilf  &  arnir|Q(^ajJ|fy  ^l^ej^i^^  of 
».^ letter,  for  the  word  "flower"  signifies  not  merely  the 
A^WlttS  paitai£lfab9pbd(t,  hm<b».  l4w^  it«^j|fj»#ich 

'Mb^A  ^TtofgBOvia^  iii|tft,ibei»'|pUl(jhiWll  bjivpija 
tS^lNr>il|iitr<i>%*'<inkt  ^r|»l8Btft  •rtlvM^mgreohe^ 
i^illi^bttf^^^  ith^suwu^n^Qobjhdlp^if  Q#j1).^^Vei^" 

'*f>i*«ds«il/i«)«B.<fis«»y.ftlQ*[l&i»!rdP9ffl|cW»«rY«I 
Kk«jaUoiUttkIbea|iBiiii  ihe{tiMM)»(9£iil%Q^^>(^(^j98 

^>«4K3iriUi(^eMn).'jtD  AdIi»c4o«o*e)jHritbt,jr^i./^jE>ffp, 

'*lll§l¥eAlfctJ(<()f.  mo'il  (fu  fifjjjil  .010//  voffi  uuli  1i  ihi// 
■s   7fi7/j5    fifofh   boirir.o   'itrjaijja    t)ilj    orflxf   i)fiiiO'ii4 

fcfmer  part  of  tbe  libel  imputed  dishonesty  to  the  plaintiff,  so  as  to  be 
'i£0UiiSibl<l  j^V^fett 
iraifef  ViAlf ttfr c^ieri>aH>rfia^ikiT«f  BiMli4edlte  Aedarti6ont>y  stfiJilug 

it  put.  *^^^^  '*f^  ^  .^.■.  ..\-i-<-.i;\  .7 '.;  ...a  ;  'ju. .-/ j  i-  ,-»:p\u\'' 


est  -^  i  OAfiEBliki/EAfiSDEJI  TfiRM 


»i*^r,^      miiBt'  iKJorrarted^  &»ttIie^efeotjBi  thtiinniiefdla-.lmag: 

,,;      '    tbtttof  ealaargingithe  «tiiaB€fH|te«Ue^^ 
\yiixiAM9.    becored  by itke  verdict jii)ri;eiwtalrtdftiiiflgM  ott aU llKr 

oaiiii0t  rbe.fcottmiittedof  f  ^  floireBt/ -.  eioepi  afierji  amflf 
10817  comiotioii. for  a:like  pfibaoe.  Ay laaakigjr.  to  tk 
pvesmnptioD  as  to  aoiiimk  vhea  muned  iiv  an  ind^ 
meat  («)» flowcrr  miul  faeilakbn  ifeOt  inaaii;l»ru^f  ifloivnBii* 
Here  tto  tbey  Axisnt  beiivii^^btiQg  mU  to  iia  gi^^ 
Pieces  garden.  Secondlyj  in  the  abaeQoe(efall.iiit9e" 
ductory  averments  that  there  were  certain  matters  the 
wkgebl  oCiatQeny^Ahe  arguaiei^  lhai;.fl#warfr  araplaata 
andbaye  roots  iviUi»Dtj0are  tbeJMiimdq^fefjiC  "pbinMb 

noots,  afid  flawers'^iJnay;indudeiwaiiy^rtfws*  .'*vi^^ 
'^  IMers '  eanqot^  it  isi  bad  foc^enlam^  ifcis  iMfecC 
that. word^  and  tb¥0  iati»dn¥ii!gA«wamltMw.bi^ 
bdve  beton  made  part  oC  tbfiiilduQamwt|.  wik^Sbefmttih 
deferred  ta  Ipy  >  (daie .  inauendp^  i  D9$  v^.  iSq^unon  (^ 
applies.  .  Tbereacottiit:alkcedtbe.wenlaitbtia;i?fYflii 
have  robbed  me  of.one.idulUog^  tan  mon^;'' .vliich 
w^a  esqplaiaed  by  the.  innuendo  tamean  tftAti  the  plain* 
tiff. had  fraudnkatfy  tahen'andiappUedito hb oiivi iM 
the  sun  of  (me  ahilBagt-ieceiired  byibtm>ifer.  Ae.4e* 
fendantf  beingi  lhe:ipredaca'  of  sone  ta»ia^ii]i'tkB 
plain tift' as  the  servant  of  the  defendatati.:  XbeHa.tvai 
no  prefatory  averment  in  the  declaration  with  whidi 
these. fittrts  were  oonoected^Mand'  the  4M>iiii/  of  £x« 
che^fuer  Cbamber.faeldtliat  the  immeiidfiri^fM  badlK 
introducing  flfsir  fee ts^  without  wfakb  tha  jwordt  ebangti 
were  not  in  themselves  actionable.     .  .    ..  .v..  /  •  i  ;  •.* 

Lord  Abingee  C.  B.— I  have  already  answered  dv 
first  objection  taken  in  arrest  of  judgment,  viz.  that  tt 


(a)  See  Rex  v.  Edwxrdi,  R.  &  R.  497 ;  Iter  v.  fUkmmtg^'SLh 

t42. 
(6)  1  Ad.  £c  £n.  554.  ia  erro^  froid  the  court  of  Kbgfk  Btndk.  '    ' 


Oaedinsr 

V. 


IN  THfer  BeMh  YflAlicttfr  WIiaJAM.  IV.  T6S 

oflWMSO  «C  ^deny-  oiuinotibeconiajiljted  irith  regard  to       1885. 
flipwwBB^tgf  putting;  cases  in>  which  a  Urosny  of  flowers. 
i0jqFib«  Co^iatiittsd^  ind^peiklently  of  the  statute.  Many 
otikiBii  like  eaan-iiiiay  be  suggested^  as  ia  the  mstance    Wiluaicv. 
pfMmt'UtiAieha^y  of  flov^er  rootsy  talceu  up  and  kept  out 
(^^  ^the 'gfoiind  ^UKing  the  winter,  in  order  to  pkuit  them 
«Qthi»^6priiig;  oviayiiig  on  the  ground  to  getdryi 
>  '  Nciwi  the  eocistence  of  a  single  instance  of  die 
wbuld  fi^pporttbe  declaration  after  the  verdict, 
ick  wt  nast  jHow  presu^ie  t6  have  proceeded  ou 
'of'SMia  auch.casa.   . .     • 

^AfKfi  B>*^fter  veMlid  the  court  will  intend  that 

dm^s  iiii|)UtlitiM  pn>v^iVttt  the  tkial  w^  shown  to  apply 

t^^ -'  sroeh  flowers  AS  might  be  the  subject  of  larceny  by 

^t^^^^^  plaintiff.    .'ilK^'vordyaahere  used,  clearly  applies 

f^  4o#ers  c^piibte  *of  being  ptanteid  in  another  garden, 

f^K^d  tf 'growing  >«herd,  though  not  described  to  be 

S^ci^wiivg  at  Uie  titxie.    It  must  therefore  include  as  well 

^^^^  plant 'kni' root  o#  the 'flower  as  the  stem  and 

!''^a^Mdm :  itself>  and  must  be  taken  to  meaii    those 

"^^^^vers  With  plafnls  and  roots  to  them,  which  would  be 

^^^jeiet9  of  larceny  when  detached  front  the  earth,  and 

'S'^^g  loose  in  order  tb  be  planted  again.    But  if  the 

"^^^ucHdW  is  tea  large,  the  rest  of  the  matter  in  the  libel 

^<>uld  sustain  the  action. 

1      .   . , 
*      ■       I       .  ■  ■  1 1 ,  ■ 

^  BoLLAdo  B.-^The  word  *'  flowers"  in  the  libel  is  by 
^n^hsiticonldislent  with  the  presumption  we  are  bound 
tolAalie  in  'Biip)i6lrtof  this  vetdicl*  Suppose  a  man  to 
steal  in  winter  a  plant  capable  of  flowering,  but  laying 
in  a  green-house  at  the  time  with  its  roots,  and  to 
ijlant  it.  Suppose  it  to  grow  and  flower,  and  the 
owner  to  see  it  and  say,  *'  That  is  the  flower  J.  JB»  stole 
firom  me,**  would  he  not  mean  to  include  the  plant 
and  root  aa  well  as  the  bloom  or  flower?    Any  such 


7!^  .71  MIJiaiwi?AS;0^i?JPRMr  H 

statement  of  errors,  being  the  same  objections  which  hi^^ltt 
drrest  of  judgment ;  adding,  that  the  libel  was  not  laid  to  be  pobl 
plaintiff  io  bis  trade  at  sardenMU  The  court  lefused  leave  tc 
isso^  execution,  under  jRr^.  Gen.Tiii.  4 IT.  4.  No.  9.,  notwitmu 

,1111/00  j:1o  Jiisq  no  Jiuoo  ojni  (onom  '(cq  oj  Law 
-hrio'ioiJ  9(h  en  niilT     .(^\^)\^\'\T\^\^^\u^\  \\-tf>A  .y  ■ 

])ric  inoiicifiboL  oif)  ni  biol  mua  ori}  lovsg  Jon  I>l 
oil  ,ii  Io  .!);<»  hoicq  .^T2  oJ  <sn  Jiuod  olni  Jnom^e 
i,loil7/  9ilJ  no  iMWi'¥Si^  rfflXIffj'bJ  bsgi 

Assumpsit  for  .'^^SSMFSIT^fihnMMy^  BtA  gfid'IfeceMii 

count  of  40/.    count  of  40/.    pjeas ;— first,  to  the  whole  ded 
the  wiiole  d^  fttf/iJiSm  %P>Iff79.)4K'4«£'->$bf«o^^«rl(lr-«% 


mem  of"^?^'  ^^  tW>t(itiiHfrfiP'ifa»^iib»iiiwkiiea'^tef<^< 
4«.  4/ into '    ^Mib'fldt^,>"«fb^^>i»()i^'^;."«k'''4fi%3hdifi  Ai 

2ng ?hat  'tAitdfyjlMipio '1»»^,  !»(ll^^'^M^P>dP  4tRf<ii«fl^<bi 
the  plaintiff  l}it[4*id<d«tda^§t6Wl|fldte(4llM>,'I^'^flN  '-dkeMD 
damage^to^  -{lb'tAM»tIff  <tOl.''W{&'S'^^'iliaoiP%rii!fi<ioiA 

fmount  •  se  fttt»*W'»^'fee!4^e*ifep^P  lltf ^tt^ffle^Cfeffli  fefl 
rndiy,  non'     «(4)^ie(lfi«A  i'M"t6«I^'<  flHft£  ^(JflffiliF^^j^'^t^'f  9 

37/.  4t.  id.;    DvdfyMtf  W  ]^  ai^ifca^  Sf  Mn^9St<PiH 

ment^of''io^/:  itttat^^et*  ^Mfn^ae^t^'tfi^feSiif  im^ftn 

b^rh^and  ^i^^a^  ^'fly^iHiife^aP  «jtiMi  4(}ItW  ^ 

fourthly,'  a''set-otf'4!f>tb<ai'yci^l>Sf /?i'.  i^-Itttf'^JatotaiitAlfc 
of  Reg.  Gen.  Hji^iiW-Jto^^^itWfiesnpltHfiie  AioiiiyiiniftiiAo  loMt, 
satisfied.    The  defi^ndant  signed  judgment  ,of  non-f>ros,  on  tha  Around  Itwt 

tiff  had  not  te^mm-mmefi^i  md;^J^m^^Si^'<A^ 

there  were  incodsisteDt  pleasigf^jUi$^;«c«>s4r4>9«qf>j^A  IWlMRjiBkla!^ 


•I 

i;. 


m  ^ibmf^if^SSi^mSli^ML  iv.  m 

mn^  ont  of  conrt  and  taxe^AkFlM^'^am'm 
{alik^^V^^i^^M^ndgmeat  o{  nottfrot.  Comyn 
hwifflMjtMWAa^nJIMlftiitft,.^^^  Stress. 

rilJ'i'i  b-Kfeilduq  9d  oj  hir.tton  h.n  ivtlil-jill  !-.'ii  ,u(iii»i»j;  :  iH':\\ii.\in\^U'.  i'-^.i.. 

.  Aamofi .  snowea.^  caii&e.  .  The  mdfimiient  was  pra- 

li.Hl6^r.lDUfi1«.rji,V|of:  ..if-O^  .<    TTR    .-.iVV     lliv»  .•J^rMI,;iu     f!i..ilij-.  »/  ■  •)«,'    ' 

^Ingnag»-dieBi'UfitfB8Mr«tedt  ;^h»>idefeod«iit<«atild/not 


I'  1.-:  .- 


not  allowed  to  pay  money  into  court  on  part  of  a  count. 
Bodges  T.  ZordJatcAfield(a)....  Then  as  the  defend- 
*Bt  could  not  seTer  the  sum  laid  in  the  declaration,  and 
I^ead  payment  into  court  as  to  S71.  parcel  &c.  of  it,  he 
was  obliged  td^PW  ^pSPi^!J^%3rt  on  the  whole 

">ofj87BbDlj  sloilw  orfi  ol  .Igift— ;  Bcnl'I     .U)Molnuo3     ^"'  ''  '    ' 
Ws^timlk  th«4e,clirafi^«\T9a^h!irejlpn^§n9Jt}|fir<^, 

B3M9i;)ffioPVJ7i%on^jp4#fw>i9V8ADf  Tsttrmp  ^ 

*>«l  .fW>  IWliyeHf y»e«li  <>lf]t|>ft§Tft,^.jKiij^,nw?t. 
BrtWM  pfiii^.^  ^WP?re*  aS^w5b«fti»i9^1*%»ftWi*'jftf 

■3I>lft-iWm "dBaSiinAiitk  •'i<Tb«pe>'wei:d<'4lei!^  I^eot)'-' 


1,  I ■ !  '  •  I    ■      -I 


'     ■    i 


■'■>  ;  .1 


^'     ..-..* 


(a)  9  Biag.  7ia. 
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1836.  P<^  CuHafi^J^\imdi  Abinger  G.  B.,<PAtit4  B 

L'AND  and  OURNET  Bff. 


..t     ■   ■      •'.'- 


^""^^^  Rule  absoliitt?  wi*  costal 

Stevens.  ■■:.■■•  ■■  ".•■:• 

■  -  ■  '      ■ 

Ch Ai^MUf  iijgw^nf 4  Payne  and  Anotlie^. .. 

Case  for  a  libel  ^ASE  for  a  libe!  publisticd  in  ^\^  Morning  Pi 
in  a  news-  ^^^  professinff  to  be  a  report  of  the  trial  of  ain- 

paper;  plea,  *  7  *^  1— jt 

not  guilty.       Other  action  for  libel  brought  by  the  same  plaizi^i^ 

Hbelpu^^ted  against  the  projprietoM  of  the  J^oAV'^''^^  P^P^^f  f° 
to  be  a  report  which  action  the  latter  persons' were  st^ed  to  Hi^^^ 
an  action  pleaded  a  justification^  averring  the  truth  brttie  slaitJ^ 
brought  by  the  ment.  The  repbrt  noW  coinpliined  of  stafcecl' thelilr^l 
against  other    upon  which  the  orlgibal'  abtioti  was'  Brouglit}  Hit  iefen^^^^" 

defendants       ^^^ts'  Droofs  on  the  lUstifi'catibn.aV-^-'^-'-^--'^'-^^^^ 
who  bad  jus- 
tified; and, 

SheTbTin  ^»C^  ^^^r  ^^^'     ^'^^'  gen^''^ 

that  action,  the  sittings  after  last  term  the  passage  iii  qii^don  intta^c 
port  of  the  Moming  Post  was  put  in  an^  read,  biit  no  proof  w^*« 
plea,  and  the    given  whether  any  siich  trial  as  thai  report^  had  ^i 

summing  up     ,  ,  •  1    U  i      •        '.ii'*  4  ■  'J  i*  •        ' 

had  not  m  fact  been  had,  or  whether,  if  it  had,  the  c^ 


of  the  judge, 

in°^^at*th*^^'  P®^'  ^"  question  was  a  fair  and  impartial  report  of  it 
jury  found  a     Lord  Abinger  C.  B.    told  the  jury,  that  if  in  thei" 
pkintiff^witir  op'i^'o"  the  report  was  so  worded  as  to.  indicate  a  maB- 
30/.  damages,   cious  motive  against  the  plaintiff,  or  to  be  injuri(fui 

It  did  not  ap-  .  .       .  •         •      .   .  ,■    •    i    '^    •-   "  ia  -  =  'li* 

pear  whether    to  his  character  by  mis-statement,  or  by  conveying  w 
any  such  trial   insinuation  of  his  being  actually  guilty  d^  Ae  matter 

had, m  fact,  .®  /   *       r       .,   )i  •  TLr^- 

taken  place,  or  Originally  imputed,  notwithstanding  he  was  states  ^ 

whether^  as-  ...«•'!  ".t  t-^" 

suming  a  trial  to  have  been  had,  the  report  lyas  or  was  not  an  impartial  on^t  "P^  j^ 
were  directed,  that  if,  in  their  opinion,  the  report  tal^en  altogether  indicatecT  amalveioa 
motive,  actuating  the  defendanti  against  the  plaintiff,  or.wu  iiyiiriaafttotMCbancia 
by  mis-statement,  or  insinuating  his  being  guilty  of  the  matter  OFiginally  impottd^ 
notwithstanding  he  was  stated  to  have  ob^ned  damages  for  that  itnpbtatidnl  or tntt 
the  report  of  such  a  trial  was  pure  Action  invented  by  the  defeadiMitB».^|ieir  vmM 
must  be  for  the  plaintiff;  with  the  ol>servation,  that  if  they  thought  that,  taking  the 
report  altogether,  the  allegations  contained  in  it  to  the  plaintiff  li  prcjudidi  tiM 
repelled  by  the  verdict  which  he  was  stated  to  have  obtained,  so  as  not  to  be  on  the 
fiEu:e  of  it  injurious  to  him  in  the  result,  tliey  ought  to  find  for  the  defendants.    The 
jury  having  found  for  the  defendants,  the  court  refused  to  disturb  the  verdict 


Ill  msiFkiTHtV^AA^v  WILLIAM  IV.  Wt 

%in  obtraied  damages  for  the;  iinputi>liQD,  or  if  the  1883. 

jport  of  such  a  trial  having  taken  place  was^  pure  fie*  '^^v^ 

C3  H  A  laMf  S  ft  J) 

wn  m?ented  by  the  defendants,  their  verdict  should  be  ^^ 

r  the  plaintiff;  but  if  they  thought  otherwise,  or  that  Paynb 

-         -               .   .                     11         .               .  and  Another. 

e  report,  though,  containing-jome  allegations  preju- 


to  the  plaintiff,  yet  when  taken  altogether  with 
e  allegfed  tetdict  in  his  favour,  wa6  not  6n'  the  whole 
jurious  to  }^m,  the  verdict  should;  be  fqr  ^l^e,  de? 
adants.  ^ 


.ii  »■ 


JSiammerM  moyed  for  a,  new  trial  on  the  ground  of 
isdirebtion.      This  was  not  a  privileged  commuiu- 

■If--'  i  *•!  .C....7  .1,,. 

laon,  apd  the  plea  was  the  general  issu^  only.  JMlialiQe 
M  -an  inference  of  law  from  the  libel,  Bpo/nafie  v. 
*r€M^«r(a)|  a|id  should  not  have  be^n  left  to  thci  jury 
^  a  matter  of.  fact ;, nor. was ^t  proved  that  such  a  trj^l 
^  that  atateJ  had  taken  place.  If  it ,  hadp  it  :sbpul^l 
iTe  been  pleaded  in  justififation  that  it  had>  and^  t|i^'t^ 
9  account  given  was  correct. ,  That  not  having  b^ri 
^e^  it  must  be  taken  that  no  such  trial  happened  \ 
Leu  the  publicatipn  having  been  proved,  the  plaintiff 
^  entitled  to  a  verdict.     He  also  cited  Flint,  v. 

■     ■   '  I 
■  t 

Lord  Abinger  C.  B.-<-I  am  of  opinion  that  there  is 
0  ground  for  this  motion.  We  cannot  say. that  it  i? 
keoessarily  a  libel  to  publish  a  report  of  a  trial.  Then 
Ijib  question  is,  whetHerj  taking  the  whole  together^  it  is 
ittigodicial  to  the  plaintiff's  character;  and  that  is  a 
pestion  for  the  jury.  Now  if  a  publication  is  on 
be  fiice  of  it  injurious  to  a  party,  that  is  a  wrongful 
et  to  wUcb  the  law  annexes  the  inference  of  maltoe, 
ndt  gives^  a  right  of  action  against  him,  whether  he  in- 
Mded  to  commit  an  injury  or  not.    That  is  a  general 


(•;  4  B.  &  C.  X47.    * 

(6)  4  D.  &  G.  47d« 

.   1'.       '.♦■.' 

*  ■     1      1   , 

\             m 

*   \    ' 

1 
■ 

•  ■  ■ ..    .•       »■•  ■ 

Chalmers 

V. 
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1835.  principle  applicable  in  many  cases,  and  not  peculiar  to 
that  of  libel.  An  indifibrent  act  often  becomes  aclioD- 
able  when  it  becomes  injurious  to  another,  though  not 

Payne  intended  to  be  SO.  Littledale  v.  Earl  Lonsdale {a)}B9n 
instance.  There  are  oth^r  descriptions  of  libel  iowbidi 
a  plaintiff  is  able  to  show  a  malicious  intention  on  the 
part  of  the  defendant ;  now,  besides  the  injury  to  the 
plaintiff,  the  wrong  is  in  such  cases  aggravated,  and  the 
damages  ought  to  be  increased.  However,  the  first  quef* 
tion  to  be  determined  in  a  case  of  libel  is,  whether  or 
not  the  statement  in  question  is  calculated  to  be  piqa- 
dicial  to  the  plaintiff's  character.  I  agree  that  die 
statement  of  a  fictitious  trial,  in  which  the  plwtiiF  ii 
described  as  a  party,  may  be  a  libel  on  bim,  tboogfa  he 
is  represented  as  obtaining  a  verdict  with  damtget;  but 
that  is  a  question  for  a  jury.  It  is  now  expressly  pro- 
vided by  Mr.  Fox*s  act,  that  in  criminal  prosecutioM 
for  libeL  the  jury  shall  decide  whether  the  publieatioii 
of  a  libel  is  a  libel  or  not.  That  is  most  just,  for  tho 
effect  of  an  alleged  libel  can  be  best  judged  by  penoBi 
in  the  same  condition  of  life  with  the  object  of  it.  I 
told  the  jury  that  they  were  bound  to  look  at  di0 
whole,  and  if  they  thought  that,  though  the  publieir 
tion  stated  circumstances  to  the  plaintiff's  prejudice 
yet  that  taken  altogether  with  the  verdict  in  bis  ftvoori 
the  result  as  so  stated  had  repelled  the  injurioas  f&^ 
which  might  otherwise  have  arisen,  their  verdict  ehoaU 
be  for  the  defendants ;  but  if  they  thought  that  the 
mere  statement  of  the  verdict  in  the  plaiotifi^s  frtotf 
was  no  palliation  of  the  alleged  libel,  and  left  a  iti4 
behind  it  which  was  on  the  whole  injurious  to  hischi* 
racter,  their  verdict  ought  to  be  for  the  plaintiff.  Afttf 
directing  the  jury  to  that  effect,  I  gave  them  the  rep0^ 
to  take  out  with  them,  and  they  returned  a  verdict  tbi 
it  was  not  injurious  to  the  plaintiff. 

(a)  S  H.  Bla.  269. 
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JBoLLAND  B. — We  decide  this  case  as  we  did  in  the       1835. 
ilar  one  of  Dicas  v.  Lawson  last  term.  ^-^^/-^^ 

Chalmers 
r. 
^LDERSON  B.—In  Dicas  v.  Lawson  the  plaintiff      Payne 

r^nnplained  of  the  report  of  a  trial  containing  strong 
bscrvations  on  his  character,  but  also  stating  that 
o     had  obtained  a  verdict  for  50/.  damages.     The 
eport  was  said  to  be  libellous,  because  it  set  out  the 
:1iarge  made  against  the  plaintiff  in  the  first  publi- 
cation.   At  the  trial  I  told  the  jury  to  look  at  the 
wliole  pubhcation,  and  to  consider  whether,  taking  the 
irliole  of  it  together,  it  was  such  as  would  be  likely  to 
depreciate  the  plaintiff's  character ;  and  the  jury  de- 
cided that  it  was  not,  because  they  found  that  the 
damages  awarded  to  the  plaintiff  took  away  the  impres- 
^ou  which  would  otherwise  arise  from  the  statement. 
On  an  application  for  a  new  trial,  this  court  approved 
^"J  direction.    I  perfectly  agree  that  the  law  will  infer 
ii^ce  from  the  act  of  uttering  or  publishing  slan- 
derous matter  actionable  in  itself,  and  not  justified  by 
i    *QfficieDt  cause :  but  the  question  here  for  a  jury  is, 
whether  slanderous  matter  has  or  has  not  been  pub- 
'^W.     That  question  has  been  decided   by  them 
^er  a  direction  to  take  the  whole  together,  and  con- 
fer whether  the  result  is  calculated  to  injure  the 
plaintiff's  character.    If  the  whole  be  not  slanderous 
^UUter,  and  prejudicial  to  the  plaintiff,  it  is  not  action- 
4le;  for  though  in  one  part  of  the  publication  some- 
^Iriog  disreputable  be  imputed  to  him,  it  is  removed  by 
^  conclusion  which  the  jury,  sworn  to  judge  of  its 
^ency,  have  arrived  at;    the  ^'bane  and  antidote*' 
^  together,  and  for  the  jury  to  consider.     Nor  can 
^  suppose^  without  proof,  that  the  occurrence  of  such 
A  trial  was  mere  invention,  or  that  newspapers  publish 
reports  of  merely  imaginary  trials.    The  plaintiff  en- 
joyed s-  great  advantage  in  having  the  question  of  ma* 

TOL.  V.  3  E 
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1835.       licious  intention  left  to  the  jury  instead  of  its  being 

^/'^'^'^      withdrawn  from  them. 

Chalmers  _    .        ^      ,,  , 

V.  Rule  refused  (a). 

Paywb 

and  Another. 

(a)  Sec  Btx  T.  Landteri  and  Parry,  2  Campb.  S98 ;  SX.S  Hoveifs  Sc 

Tri.  S40 ;  Orpwoodj.  Barkis,  4  Biug.  461  ;  5.  C.  1«  B.  Moore,  49!  j  W 

V.  Hughes,  R.  k  M.  lOS. 


An  action  for 
diverting  a 
watercourse, 
to  which  the 
general  issue 
was  pleaded 


water.  Eventually,  however,  the  cause  and  all  matters 
in  difference  were  referred  to  an  arbitrator,  with  power 
to  determine  the  right  between  the  parties,  the  costs « 
the  cause  to  abide  the  event.    The  arbitrator  being  of 


Ratcliffb  against  Hall. 

/^ASE  for  diverting  a  watercourse.    Plea,  genetil 

issue.    The  action  was  commenced  and  the  trisl 

took  place  at  the  York  assizes,  before  the  new  riiles 

came  into  operation,  and  the  defendant  pressed  fcri 

before  the  new  nonsuit,  for  want  of  proof  that  he  had  diverted  the 

rules,  was  re- 
ferred at  the 
assizes,  with 
all  matters  in 
difference,  to 
an  arbitrator, 
with  power  to 

determine  the  opinion  that  it  was  not  made  out  that  the  injury  was  cos* 
thrpaSthe  "^i"ed  by  the  defendant,  ordered  a  nonsuit  to  been- 
costs  of  the  tered,  but  awarded  the  right  to  the  water  to  be  in  Ae 
the  event.  He  plaintiff,  and  denied  the  defendant's  right  to  it,  ordei^ 
awarded  that  ^1^^  set-by  which  formed  the  nuisance  to  be  abalei 
should  be  en-  The  master  allowed  the  defendant  the  expenses  of  all 
^^'^'^' ^"  ^*|^     his  witnesses,  including  as  well  those  called  to  e*- 

ground  that  *  *^ 

the  defendant  blish  his  right  to  the  water,  as  of  those  who  came  t0 
To^lTeT'^  show  that  he  did  not  divert  it. 

verted  the 

water;  but  decided  that  the  plaintiff  had  the  right  to  the  water.  Held,  that  W^ 
tlie  new  rules,  the  defendant  was  entitled  to  recover  the  costs  of  all  his  wiinesieii«* 
well  before  the  arbitrator  as  at  the  trial,  includitig  as  well  those  called  topro**"* 
right  to  the  water,  as  those  adduced  to  disprove  his  having  diverted  it. 

Held  also,  that  the  sum  of  Is.  a  mile  ought  not  to  be  allowed  lo  the  witness«J^ 
travelling  expenses,  unless  it  bad  been  paid  them,  and  not  if  it  was  showo  tefci*^ 
master  that  their  actual  expenses  were  less. 
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^arUe  now  showed  cause  for  the  defendant,  but  the       1835. 
^rnirt  caDed  on  ^'^^/-•^ 

Ratcliffe 

V. 

Wightman  for  the  plaintiff  to  support  the  rule.  The  Hall. 
•bitrator's  finding  that  the  plaintiff  has  the  right  to 
L^  water,  shows  that  the  defendant  had  no  defence  to 
a  action*  by  the  plaintiff  to  enforce  it.  It  is  as  if  the 
r€>  questions  had  been  submitted  to  the  jury,  and 
le  defendant  had  only  succeeded  on  one.  Then  he 
ras  only  entitled  to  receive  the  costs  of  the  witnesses 
^led  to  support  that  issue,  and  not  those  of  witnesses 
called  to  support  his  side  of  the  issue  on  which  he 
filled.  At  all  events  1^«  a  mile  should  not  be  allowed 
to  each  witness  for  the  mere  travelling  expenses,  when 
their  actual  expenses  were  less,  as  they  came  together 
in  an  omnibus. 

Parxb  B. — The  plaintiff  has  wrongfully  brought  an 

ictipn  against  the  defendant  for  an  act  which  he  did 

»ot  commit,  and  has  thereby  put  him  to  prepare  for 

hb  defence  by  producing  all  the  evidence  he  could 

bring  forward   in    his  defence  on  the  issue  taken. 

^"i^her  he  ultimately  succeeded  on  one  or  the  other 

P^  was  immaterial.     Before  the  new  rules,  had  the 

^  ended  in  a  nonsuit,  the  costs  of  all  the  witnesses 

^mld  have  been  allowed.    The  master  reports  the 

fvictice  to  be,  to  allow  the  costs  of  all  the  witnesses 

^liaD  evidence  might  have  been  adduced  under  the 

leneral  issue,  wlwther  they  were  called  or  not.    It 

iliakes  no  difference  that  this  was  a  case  in  which  the 

Mntrator  ordered  a  nonsuit  to  be  entered.     This  ques- 

fo  could  not  arise  since  the  new  rules,  as  there  would 

k  separate  issues.     But  it  may  be  referred  back  to 

tte  master,  to  reduce  the  allowance  for  the  witnesses' 

expenses  to  the  actual  sum  expended. 


3e2 


f  •  ■    »  • 


..-.^p 


ALL. 
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^8SS.         '^Aii9>BiuK)t9  B.*-^Yott  agree  b?  tbe  submifi 

•D^^  rtiec^sto  shall  abide  tbe  legal  event  of  tbe  tiia 

evetit  is,  that  a  nonsuit  was  entered  by  tbe  awi 

:j^6u'tnu8t  pay  the  costs  accordingly.    As  to  t^ 

tratelthig  expenses  allowed  to  the.witnesse 

party  can  make  affidavit  that  he  has  actually  f 

at  the  scale  charged,  he  should  be  allowed  i 

'•ddtdtngly,  but  if  he  cannot,  only  the  expensei 

^  paid 'Should 'beallowed^^ .  V 

I'xiw    :f,  :  .;       " Rate  absc^ute  on  that  grouni 

•     -■•''  "     ■  '       •■;  ■         :.■..■      i    ■   ,,.    ...  .  •    ■.-; 

'Mbkkts  against  Pa  rkinsok  and  Othbi 

Where  the  TiOWLJNG  moved  for  a  rule  calling  on^ 
master,  in  tax- •*/  jjg^'g  lajQ^ttoy^gy  to  pay  the  defendant! 

ing  an  attor-  .  -^  -    ,  •  ■ ' 

ney'sbillof  of  taxation  by  the  master  of  three  bills  ofc 
SSont'hr'ee  ^red  to  tbe  pWntifffi  by  their  late  attorney 
actions  for  tb6;  causes.  -  The  Qiaster  had  disallowed  the  who! 
found  that  one  ^f  items  charged  in  the  bill  No.  3,  on  the  gro 

of  them  had  tij^t  action  had  been  brought  by  the  mistat 
been  impro-         i  ../*».       i  t»       i  • 

perlybroughf^-piaintiffs.  then  attorney.  j>y  this  means».m' 
and  therefore    oM-sixA  of  the  taxed  amount  of  the  whole  tl 

disallowed  the 

whole  costs  of.  tahen  together  ^s  taken  o^.    The  defend^t 

bywS"step''*^'®'^^*^*'y  entitled  to  receive  the  costf  of 
more  than  ope  .from  the  plaintiff's  attorneyi  under  2.  Geo*2» 

sixth  of  the       «*»     #•        i  •       t       i«        !•  ;•    i 

bill  was  takef^^^iibr  they  are  not  in  the  discretion  of.tt 
^^tTh"S'    -f^?'^  ^-  Woolcott{a),  Elw9odx.Pearceip] 

tomeywas"     Y.  :Wi7&(c)» 
liable  to  pay  ; 

Uie  costs  of  '        (a)  5  B.  &  C.  760 ;  S.  C.  8  D.  &  R.  589-,  mid  see  t  Clitt 

taxation  under  ;>*  .,^ 

2G  2  c  23     ®''"'^^-  •  ' 

8.  23.  Aou^*      '-■  (Py  «  Bi»«-  63.  (c)  Auli.  V4>1,  IlL  X!^.^ 

the  material  .  , 

deduction  was  not  caused  by  overcliargcs  in  any  particular  itemS|  but  liy^ 

out  one  branch  of  the  plaintiff's  charges. 


:i   ■! 
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t/  :''^ 


'hilUm  showed  cause  in  the  first  insfance.     White       1835. 
lihUfir{ii)e^tBL\ilksbtd  that  tbe  ^ttotoeyrkniittrUable      ^prH 
ay  the  eosts  of  taKatioii^' where  theliditeuiuiioQ.jof     ^^^^ 
■drth  of  his  biH  is  eaiMred-  by  .<tlie  jdiiaUowipg  ,a   f^j^^^*^ 
it  hraneh  of  it  on  taxati<Mi/ and  tooit  bj^reduGU^g 
Scalar  items  of  it  only.  'MitU  v^  i2evrfl<&)T6t|ppQpr|ts 
tdoctrihe.  "■ ..  f 


andOl]^ 


ers. 


[  •    t 


iord  Abivq^r  C.B. — We  need  not  go  the  length 
saying  that  Whiie  v.  Milner  is  entirely  roverrulpd. 
ippears  to  have  decided  this,  that  where  an  attorney 
rges  a  party  with  costs  wrongfally^  and  the  whole 
disallowed,  the  bill  is  not  to  be  considered  as  taxed 
JI.  But  if  we-wer»w|o.«xteiid  that  authority  to  a 
I  like  the  present,  where,  for  a  specific  reason,  the 
iter  disallofwa  on^  of  jseveral  iteovs  in.  any  attorney's 
>  as  not  properly  chargeable,  by  which  act  it  is  re- 
ed by  one-sixth,  it  would  foQow  thai  ifi  everjripase 
^  the  striking  out  an  iinpro]^er  item  had  that  eroct, 
attorney  would  escape  paying  the  ebstsof  taxation 
er  the  statute,  on  the  ground  that  thie  item  ^sal- 
ed  was  not  taxed,  and  that  so  the  biH  was  not  re** 
ed  one-sixth  by  taxation. 


1  ■  1 
I- . 


■  ■  ■  ■    .     ■.  I  ■ 
^AEKE  B.— The  master  certifies  that  it  is  the  ^ao*i. 
to  consider  a  bill  of  costs,  incurred  in  wliatever 
iber  of  actions  conducted  by  the  same  attorney^  as  < 
bill,  so  that  the  costs  of  taxing  bis  bill  iu^  the  lother,, 
actions  must  faff  on  the  plaintiff    Now^  whether 
Uif\.  Milf^erhe  right  or  wWing,  this  ik  a  TerydUk,, 
pliable  case.     Heri^  the  ddTendant  is 'theVbnly 
^n  who  could  be  charged,  if  any  one  coiddV  whereas 
hat  caste,  if  any  one  was  liable,  it  was  Brandon,  the 
•ndant  in  the  two  actions,  the  costs  of  defending 
-h  Were  sought  to  be  charged  on  Milner.    They. 

^  t  g.Bltu  357.  (6)  3  N.  &  M.  767. 


■  , .  "-  i;-!i 

'■ii  I"  ■..  I'd! 

■.  !  .-    /,., 

!      I  . 

: ' : "/ : 
'  I    ■'.  '■ 

>:i  111:  I.. 

I."    1  .',.' 


I  , 


.» 


'. 


/.•* 


•hi 


•       .        ■'      '!J'i    ■■ 


BoLL&HD  B. — A  case  was  brought  befbi 
the  Dorthem  circuit,  where  an  item  of  3 
counael,  and  advanced  by  the  client  to  his  at 
disallowed;  which  bad  the  effect  of  reducin 
bill  by  one-sixth,  and  the  court  held  that 
rule  under  2  G,  3.  c.  23.  s.  ii3.  appUed,  aii 
attorney  must  pay  the  costs  of  taxation. 

GuRNEY  B. — In  Higgint  v.  Wooleett, 
been  mentioned,  Lord  Tenterden,  after  hei 
V.  MUner  cited,  denied  that  the  court  bad 
tion  aa  to  albwing  coats  in  these  cases. 

Rule  absolute  w 


Finch,  Assignee  of  the  Sheriffii  of  Londc 
CocKRN  and  Others. 

In  an  action  T~\EBT  on  a  bail-bond.  The  declarati 
or  a  bail-bond  ■L'  ti,m  the  plaintiff  sued  out  of  the  cour 

l>crson  Darned 

Cwften,  there  reciting  hiniidf  to  liavc  been  sued  and  arrested  by  the  n: 
ii  \ya»  proved  that  tira  writ  on  which  be  was  arrested  nuned  him 
tkat  tbc  arrest  was  illei^l,  and  the  bail-bond  alw  for  (lie  same  reason, ' 
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qtier  a  writ  of  capias  against  the  defendant  fVilUam 
Cochen,  by  the  name  of  Cocker^  and  directed  to  the 
theriff  of  Middhiex  to  arrest  the  said  W.  Cocken  by 
the  name  of  Cocker ^  and  delivered  it  to  the  sheriff^  who 
irrested  the  said  W.  Cocken  and  delivered  a  copy  of 
the  writ  to  the  said  IV.  Cochen^  and  he  being  so  ar- 
rested, the  defendants  executed  a  bail-bond,  the  condi'> 
tion  of  which  (after  reciting  that  the  said  W.  Cocken^ 
nied  ai  W.  Cocker^  had  been  taken  on  a  writ  issued 
a^ntt  him  by  the  name  of  W.  Cocker ^^  was  for  his 
potting  in  special  bail  to  the  action.  Averment,  that 
lie  did  not  pot  in  special  bail,  and  that  the  sheriff  had 
mgned  the  bail-bond  to  the  plaintiff. 

Ileas :  first,  non  est  factum ;  secondly,  that  no  such 
^t  of  capias,  as  mentioned  in  the  declaration,  ever 
ittued  out  of  his  said  majesty's  court  of  Exchequer 
^nst  the  said  W.  Cocken  in  manner  and  form  &c. 
Iftae  thereon. 

The  cause  was  tried  before  Ahkreon  J.  at  the  Mict- 

^9ex  sittings  in  last  Micltaelmas  term,  when  it  ap- 

P^red,  that  the  writ  issued  against  the  defendant 

^^hen  in  the  name  of  Coder,    and    that  he  was 

*>^sted  on  it  and  executed  a  bail-bond  in  the  name  of 

^ilUam  Cocken,  sued  and  arrested  by  the  name  of 

^oeker*     The  defendant  Cocken  was  proved  to  be  the 

^^tical  person  intended  to  be  arrested.    The  plaintiff 

^^s  nonsuited  on  the  case  of  Sccmdover  v.  Warne  (a), 

'^^t  leave  was  given  him  to  move  to  enter  a  verdict. 

'^OrHow  accordingly  obtained  a  rule  in  Michaelmas 

^iTD,  citing  Morgan  v.  Bridges  (b),  and  urging,  that 

^lien  Cocken  was  identified,  the  issue  was  proved  in 

^Tour  of  the  plaintiff.    The  court  was  of  that  opinion, 

om  iDtimated  that  the  objection  was  on  the  record,  and 


1835. 

FiNCM 
V. 

Cocken 
and  Others. 


(a)  2  Canp.  270. 

(()  1  B.  &  AUL  647 ;  2  Stark.  C.  N.  P.  317,  S.  C. 


Barttott  for  the  plaintiff  tbereupoD  sb 
against  «tresting  tbe  jndgtnent*  It  will.! 
this  actioQ  on  a.bail'bood  cannot  be  nuii 
cause  the  principal  defendant  in  thie  actiooi' 
arrested  in  the  original  suit  by  his  realnaAx 
under  a  writ  in  whicli  lie  was  named  Cocke 
the  plaintiff  answers,  first,  that  the  objei 
lute ;  secondly,  tliat  since  tbe  new  rules,  i 
taken  at  all ;  thirdly,  that  the  arrest  of  a  p< 
mesne  process  in  which  he  is  wrongly  ni 
longer  illegal  \  and  lastly,  that  the  legality  < 
is  immaterial. 

First,  the  objection  comes  too  late,  \ 
fendant  is  arrested  by  a  wrong  name,  the  o 
which  he  can  take  advantage  of  the  error, 
diate  apphcntion  to  the  court  or- a  judge 
charged  out  of  custody,  and  to  cancel  tbe  1 
any  ha^s  been  given.  He  did  in  iact  do  i 
only  defeated  by  his  affidavit  being  enU 
cause  Finch  v.  Cocker,  instead  of  FincA 
sued  by  the  nanie  of  Cocker  (a).  Gurnet 
son{l>)  shows  this  application  to  be  too  late 

Secondly,  since  the  new  rules,  Hit,  S  ^ 
this  objection  cannot  be  taken  at  all,  for  1 
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and  Others. 


iess:  draflU&tit  to  hold  to  bail  by  initialsj  or  by'tt  t8^; 
Dg  MtDe^  4ir  without  a  ofaristian'  namei  the '  disferid*  ^fT;^ 
riuU  not  be  discharged  out  of  custody^  or  ihb  bail-  ^'^^° 
l^deliver8d  nfi^  to  be  eaticelled  on  notion'  for  that  Q9Q%f^ 
jme,  if  it  shall  appear  to  the  court  thai  due  diK- 
M'  baa  beeti  used  to  obtain  knowledge  of  the 
'onnance."  [AldersonBi  That  rule  does  not  apply 
he  case  before  us.  Parke  B.  What  power  have 
byhile^f  conrty  an  actof  ouriown,  to  alter  thd  law 
)detiDg  th^>iirr«st  of  ^.  B.  instead  of  C.  D.  f  The 
dkeddtily -gives  •1^8  po#ter  brer  the  practice^  in 
ir-tbr  rendet^'  it  ikhifbrm  iii  Ifhcf  three  superior  cbtirts 
^  '  Ati&rsen  l^.  Tht  general  rules  of  the  courts 
f^nlbow  the  public  hiow  the  judges^  discretion  will  be 
rds^d  in  ^ases  where  they  possess  it^  but  do  tiot 
t'^Uilmot  aher  the  law:}  After  declaration,  the  plea 
ibatetnent  of  the  defendants'  misnomer  is  taken 
rf  by  8i&  41^;  4.  c  42.  s.  11.,  and  his  only  course 
l#  amend  die  declaration  at  the  plaintiff's  cost. 
\Tlte  B.  That  act  would  not  prevent  thl^  defendant 
Q  Miing  in  trespass  for  his  illegal  arrest,  and  we  can 
la-no  rule  to  prevent  him.]  How  then  can  a  bail- 
d,  tbusgivM,  be  ordered  to  be  cancelled?  SUp- 
&'a  man  named  Jiatmes  Nokes,  but  sued  and  arrested 
l^nNipk^si  procures  the  sherHFto  take  a  bail-bond 
oi  him  in  his  true  name,  can  he  be  sued  oil  it?  for 
M  r^.B^mies{i»)  shows  that  the  defendant  cotild 
fbe  sued  in  the  name  in  which  he  executed  the 
MMnd,  via.,  in  this  case  his  real  name.  [Lord 
iMger  C.  B.  Suppose  the  actual  name  in  the  writ  to 
Gof^A^to)  isind  a  bail-bond  to  be  given  as  Cocker,  you 
itliatesued  him  as  Cocker  and  would  have  shown 
A'to  be  tbe  same  man.  Parke  B.  No  plaintiff  need 
iti  diflieulty,  for  he  may  sue  the  defendant  in  the 
lAI  tnwhich  he  executed  the  bail-bond,  and  if  the 

■  ' '  (a)  3  Taunt  504. 


which  he  signed  the  bait-bond,  and  if  you  i 
be  as  well  known  by  one  name  as  the  otl 
him.]  How  coutd  it  be  proTcd  in  this 
Cockea  was  as  well  known  by  the  name  o 
by  bis  real  name  t  nor  does  it  appear  from 
ings  which  is  liis  real  name.  Had  he  give 
in  the  wrong  name  Cocker,  be  might  be  an 
but  if  he  was  sued  as  having  by  the  name 
his  real  name,  given  this  bond,  he  would  ui 
bail-bond  varied  from  the  writ. 

Thirdly,  the  stat.  4  &  5  TF".  4.  c.  42.  a.  1 1 
in  stfect  the  illegality  of  arresting  a  person 
name.  Defore  that  act,  every  case  when 
was  held  liable  in  trespass  for  arresting  th< 
who  was  wrongly  named  in  the  writ,  was  o 
process,  and  his  liability  depended  on  this, 
defendant  had  pleaded  in  abatement  or  n 
had  not  taken  that  step,  and  final  judgn 
tained  in  the  original  action,  be  had  lost  his 
of  disputing  the  identity,  and  the  sheriff 
him  in  execution  in  the  wrong  name,  i 
Satehwell{d),  Cole  v.  Jlindson{e),  Shadg 
son(f),  Dixie  v.  Scholey {g).  [Parhe'B. 
tend,  that  the  defendant  cannot  take  advaT 


FlliCH 

V. 
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iect  in  the  first  writ,  by  way  of  objection  to  subae-  183& 
rat  process  against  him  on  the  bail-bond,  because  he 
itk  knows  that  he  was  intended.  The  courts  always 
mted,  or  refused  to  grant  summary  applications  for  ^^^^^ 
charge  on  these  defects,  by  analogy  to  the  time  for 
lading  in  abatement ;  and  refused  to  set  aside  the 
iu  where  the  time  for  so  doing  was  out;  Smith  v. 
ittm  (a),  Binfidd  v.  MaxweU  (i).  In  Rex  v.  Sheriff 
Middlesex  (c),  it  was  expressly  held,  that  a  defend- 
;  arrested  by  a  wrong  name,  did,  by  giving  a  bail- 
ed in  his  right  name,  waive  all  objection  to  his  arrest, 
as  to  save  the  sheriff  from  being  liable  to  attachment, 
ord  Abinger  C.  B.  The  sheriff  having  returned  cepi 
'pus,  was  bound  to  bring  in  the  body ;  all  he  could 
was  to  get  the  return  taken  off  the  file.]  In  Smith 
Shergold(,d\  the  court  refused  to  cancel  the  bail- 
id,  on  an  affidavit  that  the  name  of  WiUiams,  in 
ich  he  had  executed  it,  was  his  real  name,  and  that 
'Ska-gold^  in  the  writ,  was  not;  leaving  him  to  his  plea 
abatement.  Thus,  before  the  act  of  3  &  4  FT.  4.  a  party 
ested  by  a  wrong  name  might  plead  in  abatement, 
move  to  be  discharged  or  to  cancel  the  bail-bond. 
it  the  plea  in  abatement  is  now  taken  away  in  civil, 
it  was  previously  in  criminal  pleading,  by  7  G.  4.  c 
1. 19.  That  act  is  analogous,  for  if  Cocken  were 
iicted  as  Cocker,  and  a  capias  issued  to  the  sheriff  (e) 
linat  Cocher,  the  sheriff  must  bring  him  before  the 
tft,  without  incurring  liability,  if  the  party  was  the 
d  man,  for  by  the  effect  of  the  act  he  must  plead  to 
'rita.  [Lord  Abinger  C.  B.  That  proposition  leads 
an  important  question,  whether  resistance  to  an  offi- 
h  terminating  in  his  death,  would  or  would  not  be 

«)  6  Taunt.  115  ;  1  Marsh.  414, 5.  C.  (ft)  15  Ea«t,  169. 

0  2  Chiit  Rep.  367. 

')  3  T.  R.  67) ;  but  see  Smith  v.  Inna,  4  M.  &  S.  360. 
0  Seel  Chit  Crim.Uw,  361. 
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lity  o^  killing  the  man  in  order  to  Wrest  him/witli- 

being  gvaitj  of  mpre  than  justifiable  homicide.] 

astly^  the  plaintiff  is  entitled  to  judgment  indepen-  v. 

;ly  of  that  test,  for  proof  of  the  actual  arrest  is  so      Smothers 

at^rjal  that  it  need  not  ie  stated  in  the  declaration 

11  assignee  of  a  bail-bond,  Haley  y.  Fitzgerald  {a)y 

it»o  stated  is  not  traversable,  Watkiiisy.  Parry  {b\ 

V  bail-bond  is  often  given  without  any  actual  ar- 

(c),  and  if  given  in  a  name  difiering.  from  that  in 

vrHt,  cannot,  be  afterwards  olbjebted  to,  for  the 

itiff  i^as  t)qQnd  to  sue  the  defendant  Ci>c)U;i  in  the 

e  by  wMpK  Ibe  ^eciitipd  the  bait-t)6nd. 

^ioH'  i&tid  DateUng  supported  the  ilile  '•  snf  arrest  of 
^^ht.  As  to  d^  Ifllst  point,  whether  the  arteat  be 
srikl  or  hot,  tfaWe  must  be  valid  process  bn  which 
irest  cptild  legally  take  place  before  a  bail-bond 
be  takeh.    For  by  ^  H.  6.  c.  9.  sberiflb  are  to 

f 

rbiail-bonds  from  persons  in  custody ''by  force  of 
^rit,***  &c.  thus  involving  the  question,  wheliher  the 

be  Valid  or  not.  All  the  defendants  here  admit  is, 
:  Cocken  was  arrested  on  an  improper  writ.  [Lord 
n^tr  C.  B.  They  admit  he  is  the  person  sued, 
igb  by  a  wrong  name.]  Here,  the  plaintiff  must 
tend  that  if  the  name  of  the  defendant  in  the  writ 

uf fetly  different,  it  would  be  valid.  Coles  V.  Htnrf- 
(d)  and  Shadgeii  v.  Clipson(e)  are  in  point  against 
lilaintiff,  for  the  averment  of  identity  of  the  party 

Held  iiisnfficlt^t.  [Lord  Abhger  C.  B;  In  those 
in  iiotMhg  had  been  done  by  the  t^aintiffs  in  the 
ribal  Actions  (/).    In  Crawford  v.  SatchweU(g)  it  is 

)Stn.648.  (b)Id.UA. 

)  Jba,  and  see  Berry  v.  Adanuon,  6  B.  &  C.  628 ;  BaUi  v.  PiUmg, 

i:S3K 

I)  6  T.  R.  334.  (e)  8  East,  328. 

f)  See  Lord  Xenyon's  observation,  0  T.  R.  236,  and  Marryat's  argu- 

t,  id.  234. 

:)  Stra.  1218. 
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Finch 

V. 
COCKRI 

and  Others. 


stated^  that  where  a  bond  is  given  in  a  wrong  name, 
the  obligor  must  be  sued  in  that  name.    Now  suppose 
a  man  arrested  by  his  right  narne^  executes  a  bail-bond 
in  a  wrong  name,  can  he  avail  himself  of  that  ?    This 
is  not  the  case  of  a  wrong  person  taken  on  a  writ  and 
compelled  by  the  sheriff  to  execute  a  bail-bond,  so  that 
he  might  plead  that  the  bond  was  executed  under 
duress.]    The  arrest  must  be  grounded  on  a  legal  writ, 
and  taking  the  right]  person  will  not  cure  his  bein 
wrongly  named  in  the  writ.     Even  where  a  debto 
named  3f.  B,  had  represented  himself  to  be  G.  B, 
and  was  arrested  under  a  writ  against  G.  B.^  the  sheri 
was  held  justified  in  discharging  him,  Morgans  *«^r, 
Bridges  and  another  (a).     [Parke  B.  That  case  onl  jr 
shows  that  a  sheriff  is  not  bound  to  take  tlie  risk  of 
arresting  a  person  whose  real  name  is  not  in  the  pro 
cess,  though  he  is  the  real  defendant,  and  has  actually 
held  himself  out  to  be  of  that  name.]     The  cases  ot 
summary  applications  do  not  here  apply,  as  the  ob- 
jection is  on  the  record.    Further,  the  arrest  was  il- 
legal; for  Witks  V.  Lorck{b)  decided,  that  if  a  sheriff 
arrests  a  man  whose  true  Christian  name  is  not  named 
in  a  writ,  he  is  a  trespasser.    Sec  also  Rex  v.  Sheriff  of 
Surrey y  in  Caffall  v.  Huntley  (c).     Unless  a  writ  vaj 
be  executed  against  a  defendant,  whatever  it  may  state 
his  name  to  be,  the  judgment  must  be  arrested. 


Lord  Abinoer  C.  B. — This  case  has  assumed  a  veiy 
important  aspect,  having  been  argued  on  the'  grouodf 
that  the  late  enactments  of  4  &  5  TT.  4.  c.  42.  s.  H 
and  7  G.  4.  c.  64.  s.  19.  for  abolishing  pleas  of  ^ 
nomer,  had  occasioned  a  most  material  alteration  iad 
general  law  of  arrest,  both  in  civil  and  criminal  ctf 


(a)  1  B.  &  Aid.  647  ;  2  Stark.  C.  N.P.  317,  S.  C. 
(/>)  2  Taunt.  399.  (c)  1  Marsh.  75, 
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ording  to  the  old  law  no  warrant  for  the  arrest  of 
person  was  validj  unless  it  contained  his  name,  or^ 
ifl  name  was  unknowny  a  designatio  persons  by 
ii  he  might  he  ascertained  (a).  Were  we  to  hold 
inrisej  we  should  once  more  let  in  the  doctrines  by 
ik  it  was  attempted  to  support  general  warrants* 
because  the  legislature  has  disposed  of  pleas  in 
tement  in  civil  and  criminal  cases  in  a  more  expe- 
nu  way  than  at  common  law,  we  were  to  infer  that 
officer  of  justice  might  legally  arrest  a  person  whose 
le  was  not  stated  in  the  process  then  executed,  we 
old  occasion  great  confusion,  and  overturn  the  well 
led  law  of  arrest.  But  I  am  of  opinion  that  that 
tttnds  as  before,  unaltered  by  the  late  enactments  $ 
object  of  which  was  only  to  simplify  and  expedite 
%S8  in  the  particular  instances  provided  for,  with- 
having  any  operation  over  cases  of  legal  procedure^ 
idely  differing  from  them  as  the  present, 
he  question  is,  whether  this  bail-bond  was  valid  at 
f  for  if  it  was  not,  no  judgment  could  be  given  on 
record.  The  answer  depends  on,  whether  the  ar- 
was  legal  or  not,  and  we  are  of  opinion  that  it  was 
It  is  true,  that,  as  between  the  plaintiff  and  de» 
ant  in  the  original  action,  the  objection  to  the  writ 
It  have  been  abandoned,  for  before  the  recent  act, 
igh  the  defendant's  misnomer  could  have  then  been 
ded  in  abatement,  the  plaintiff  might  have  replied 
:  the  defendant  was  as  well  known  by  one  name  as 
other.  But  as  between  the  sheriff  and  the  defend- 
the  same  objection  remains  to  the  defendant^  unless 
eluded  by  some  disabling  admission  made  to  the 
liff.  If  the  arrest  is  not  legal,  the  bail-bond  founded 
it  is  also  illegal,  for  both  might  have  taken  place  by 

)  See  ts  to  the  case  of  loose,  idle,  and  disorderly  persons,  and  search 
B)Us  for  them,  on  5  G.  4.  c.  33.  ss.  7, 8,  13.  and  the  previous  act,  17  G. 
6. 1. 6.  alluded  to  in  3  Burr.  1766. 
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1.  On  motion  to  set  aside  thiat  nonsuit/ we  w^e^re 
>inion  that  the  issue  was  proved  by  the  plaintiffi  • 
binking  the  question  was  on  the  record  itself^  di- 
d  judgment  to  be  entered  for  the  plaintiff,  and 
irards,  on  motion  in  arrest  of  judgment,  desired  it 
argued  whether,  the  arrest  being  invalid,  the  bail- 
was  not  also  illegal.  The  argument,  that  the 
K>nd  might  be  good  while  the  writ  was  bad,  &ils, 
I  it  is  considered  that  the  statutes  of  23  H.  6.  c.  9. 
VAwn.  c.  16.  s.  30.  only  authorize  taking  bail-bonds 
e  defendants  are  lawfully  in  custody;  I  am  there- 
satisfied  that  this  bail-bond  would  be  void  before 
4  FF.  4.  c.  43.  s.  11.  But  that  enactment  (fol- 
ig  up  the  principle  of  7  G.  4.  c.  64.  s.  19.  in  cri- 
l  cases,)  aboUsbes  the  plea  of  misnomer  altog||her, 
nibstitutes  a  new  course  of  procedure,  .which  gives 
re  speedy  remedy  than  that  plea  did.  Were  we 
tribute  any  other  effect  to  it,  serious  results  might 
r  as  to  the  relative  amount  of  guilt  in  homicides 
iiitted  by  or  upon  officers  of  justice  engaged  in 
ation  of  irregular  process.  Besides  which,  a 
ff  would  be  bound  to  execute,  and  a  party  to 
process,  by  whatever  name  the  object  of  it  was 
lin  described.  The  new  act  places  the  defendant 
le  same  situation  as  if  it  had  been  left  competent 
n  to  pfead  in  abatement,  without  its  having  any 
t  on  the  validity  of  the  bail-bond.  Then  the  law 
ins  as  before,  viz.  that  no  writ,  civil  or  criminal, 
be  obeyed  or  executed,  unless  the  right  name  of 
party  upon  whom  it  is  to  be  executed,  or  a  name 
hich  he  is  known,  as  well  as  by  his  right  name, 
serted  in  it ;  but  that  where  either  of  those  re- 
tes  b  complied  with,  it  must  still  be  obeyed. 


18S5. 

Finch 
t;. 

COCKEN 

and  Others. 


ILLAND  B. — The  law  is  not  altered  in  cases  where 
rrest  is  illegal  on  account  of  the  imperfection  of 
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at  fiivoloas  demurrera.  It  is  now  signed  in  fact.  I83S. 
so  read  an  affidavit  of  the  agent  of  the  clerk  in 
of  the  crown,  stating  it  to  ^baye  been  usual,  in 
to  prevent  delay,  to  deliver  demurrers  and  other 
ings  ft)  the  defendant's  dlerk  in  Court,  without 
first  signed  by  the  Attorney-General,  it  being  well 
x  tb«t  his  signature  could  be  afterwards  had  to 
a6  a  matter  of  course;  and  that  it  waa  usual  lor 
^k  in  court,  by  whom  they  were  delivered  over, 
t  (he  naitie  of  the  Attorney-General  to  the  fair 
IS  a  matter  of  course^  though  the  original  was  nM 
1  at  the  time  of  delivering  the  copy. 

Jervis  contra.     The  affidavit  sufficiently  shows 
bd  Attbrney-Generars  signature  to  the  demurrer 

ecessary  before  it  could  be  duly  delivered. 

• 

rd  Abinger  C.  B. — The  demurrer  is  by  the 
ney-General  in  person,  who  is  supposed  to  be  in 
when  it  is  delivered.  It  seems  to  be  an  asciJr^ 
I  practice  that  all  other  pleadings  on  the  part  of 
rown  are  signed  by  the  Attorney-General  before 
ure  delivered,  but  that  demurrers  are  sometimes 
ired  without  it.  Though  they  are  rare,  and  ap- 
Tike  the  present,  to  have  been  sometimes  signed 
the  delivery,  it  seems  that,  in  strictness,  they 
t  to  be  signed  before.  The  objection  having  been 
taken,  the  rule  must  be  absolute  on  that  ground. 

Rule  absolute. 
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1835. 

TiNN  against  Billingsley. 

The  plaintiff's  A  T  the  last  Northumberland  assizes  the  plaintiff  h 
don  sened  the  obtained  a  verdict  against  the  defendant  for  nuinini.. 
defendant's  down  his  ship  in  Harwich  roads.  In  order  to  she-* 
on  a  Saturday  that  the  defendant  was  owner  of  the  sliip  whi(^ 
morning  witi  ^^^  j^^^  ^h^|  ^f  ^^e  plaintiff,  he  producsed  examine 

a  notice  to  .    r  »  r  ^^ 


admit  the  de-  copies  of  her  register,  and  of  the  defendant's  signati 

cution  ofcer-'  *^  ^^^  affidavit  and  declaration  of  owner^p,  which     ^ 

tain  docu-  proved  by  a  witness  from  the  Custom  House  at  Sfi^ 

assizes  274  ^ich.    At  the  taxation  he  claimed  the  costs  of  pror- 

miles  off,  the  jng  them,  pursuant  to  Reg.  Gen.  Hil.  4  W.  4.  No.  SO^ 

commission  . 

day  of  which     Stating  that  the  defendant  had  refused  to  admit  dieo. 
wasonthefol-  ^he  master  having  disallowed  these  costs,  anilcirM 

lowing  Wed'  ^  ®  ' 

netday.    The  obtained  to  review  the  taxation,  on  an  affidavit  that  tbe 

age^tf  who  commission  day  at  Newcastle  being  the  4th  of  Vank, 

had  prepared  the  plaintiff's  London  agent,  on  Saturday  the  28th  of 

briefs,  posi-  February y  served  a  notice  on  the  defendant's  agent,  to 

tivejy  refused  admit  the  above  documents,  informinff  then  that  they 

on  the  Monday  ^  , 

to  make  the     would  lie  for  inspection  at  the  plaintiff's  attorneys 

bJ™wiihoit  ^^^®  ^^"  ^^^  ^^^^  ^^y-  ^^^y  ^^^  "^*  inspected  that  ' 
assigning  as  a  day,  and  on  Monday  the  2d  of  March  the  defendant  ^ 

thrnotice  was  ^g^*^*  sent  an  answer  that  they  would  positively  not  be 
not  given        admitted.    A  summons  was  on  that  evening  served  <H^ 
sonable  time     ^'^c  defendant's  agent  to  admit  them,  but  he  refuse^ 
before  the  trial,  The  defendant's  then  London  agent  swore  thatth^J 

as  directed  by  ^ 

Reg.Gen,Hif.  pleaded  on  the  2l8t  o^  January^  and  that  issue  ir^* 

HeW,t'hat''the*  J^*"^^  °"  ^^^  ^^  ^^  February,  that  the  defewta^* 
plaintiff hav-  himself  lived  at  Harwich,  and  that  the  defeodir»** 
v"?dkt  aTthe*  original  attorney  having  died  in  February,  he  prepa*"'^*' 
trial,  was  en-    the  briefs,  but  was  obliged  to  attend  the  trial  of  anotli^ 

titled  to  the  tt       i.      »        •  »^      .        i      r*  i     i»  ii-^>»il 

costs  of  a  wit-   cause  at  Hertford  assises  on  Monday  the  2d  oipwr*^* 

ness  called  to 

prove  the  txtr  Al. 

defendant's  W.  H,  Watson  showed  cause.    By  R.  G.  EiL  4  »v •  ^^ 

hand-writing.    ^^  go.,  after  plea  pleaded,  and  at  a  «  remsotiable  tiin^'* 
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)efore  trial,  either  party  may  give  notice  to  the  other  of      .1.835. 
lis  intention  to  adduce   in  evidence  certain  written  or      ^y^'^ 

TiNN 

irinted  documents ;  and  unless  the  adverse  party  shall  «. 

lOilBent  by  indorsement  on  such  notice,  within  forty-  ^illwioslet. 
ight  hoars,  to  make  the  admission  specified,  the  party 
equiring  it  may  call  on  the  party  required  bv  summons* 
a  show  cause  before  a- judge  why  he  should  not  con- 
eot  to  snch  admission,  or  in  case  of  refusal,  be  subject 
D  pay  the  costs  of  proof.  The  rule  further  provides, 
bat  no  costs  of  proving  any  written  or  printed  docu- 
i6ni  shall  be  allowed  to  any  party  who  shall  have.ad- 
uced  the  same  record  at  the.  trial,  unless  he  shall  have 
iven  "such  notice  as  aforesaid,'*  by  these  last  words 
leaxiy  referring  to.  the  no^e  directed  to  be  givw  a 
reasonable  time  before  the  trml.*'  The  plaintiff  hiere 
elajred  all  the  time  from  the  4th  Eebrnart/,  when  issue 
ras  joined,  till  the  S8th  February,  before  he  gave  any 
totice  to  admit  the  documents,  nor  was  the  summons 
liven  till  Monday  the  2d  March,  vi£«  the  day  but  one 
>efore  the  commission  day  of  assizes  held  at  a  place 
i74  miles  off.  The,  master  considered  the  summons 
Qot  to  be  given  a  reasonable  time  before  the  trial,  and 
therefore  refused  the  costs.  The  defendant  had  no 
tiQe  to  examine  the  documents^  or,  as  the  defendant 
<i^  aX  Harwich,  to  confer  with  him  as  to  their  cor- 
rectness. 

Gresswell  in  .support  of  the  rule.  The  plaintiff  is 
titled  to  the  costs  of  the  witness  called  to  prove 
documents,  and  the  defendant's  agent  having 
entrusted  to  prepare  the  briefs,  roust  have  had 
full  knowledge  of  the  cause  which  would  enable 
'^  to  know,  without  consulting  the  defendant,  whe- 
^r*  those  documents  ought  to  be  admitted  or  not. 
^^  had  the  notice  on  the  Saturday,  and  did  not  refuse 
^  ^4mit  them  till  the  Monday,  in  consequence  of  which 
tue  summons  was  taken  out.     Nothincr  in  this  second 


t9e  '  GASES  m  EA3T£R  T] 

1S8&       brfipah  of  the  ride  ivhicb  has  been  cit 

^^p'*^^      jdaintiff's  right  to  oosts  under  the  sta 

f,,  ter^  or  compels  hkn  to  take  out  two  stt 

P^  Curiam  (ja)^ — Justice  requires  i 
should  have  his  costs,  and  the  ambiguit 
rule  cited  prevents  us  from  saying  th« 
especiaUy  as  the  defendant's  agent  neve 
sufficiency  of  the  notioe,  on  the  groiu 
bew  given  too  late  to  admit  of  the  ne< 
tionof  the  documents.  When  the  admia 
no  reason  for  doing  so  was  assigned,  s 
ti^  could  only  withdraw  his  record,  or 
Then  as.  be  .succeeded  at  the  trial  t 
eo3ts«  ] 

(a)  Lord  Ahinger  C.  B.,  Parke  and  BoU 


Tarrant  against  MoROi 
Aplainiifftook    A  SSUMPSIT  to  recover  8/.  for  jo 

out  of  court  a    XX   t       ,    a      *      ^t  r*, 

sum  under40*.  the  defendant  s  request.     Flea,  pa; 

which  had        of  1/.  18^.     The  plaintiff  accepted  tha 

been  paid  in  ^  \  '^ 

on  the  usual      faction  of  the  action  (see  Nos.  17  &  1 

Mil.  4  W.  4.  February,  Bolland  B.  made  an  order 
Held  that  a  ^^®  defendant  to  suggest  on  the  roll, 
suggestion        ^J^g  brought  for   a   debt   recoverable 

could  not  be 

entered  on  the  Court  of  Cardigan,  so  as  to  deprive  the  | 

rollin  order       ^  ^^j^  f^^.  gg^^j^     ^gjj^  ^j^jg  ^^.j^^  j^^^, 

to  depnve  him  ° 

ofcostsjonthe  on  the  6th  May,  cause  was  shown  ths 

hLdTadraitted^  had  a  right  to  enter  the  suggestion  1 

that  his  action  plaintiff,  by  taking  \l.  \9s,  out  of  court,  1 
was  brought  .  i      i  i      /»  it 

forasumreco-  action  to  be  brought  for  a  sum  less  ths 

verable  in  the  p^^t  of  the  rule  it  was  contended  that 
county  court.      "^ 
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laintiff  of  1/.  ISs.  in  satisfaction  of  his  detABtti,        \S8S^ 


Tar&aKt 


ihow  that  no  more  was  due.    The  usual  appli- 
a  case  where  it  is  thought  th&t  the  plaintiff's  v. 

under  405,  is  to  stay  the  proceedings.     Had     *^*<»**'- 
d  course  been  taken,  the  plaintiff  would  hkve 
le  to  show  that  the  action  was  brought  for 
^.    An  affidavit  to  that  effect  was  produced. 

htriam. — (Lord  Ahinger  C.  B.  Parke,  SoHandf 
irson  Bs.)  It  is  not  usual  in  practice  to  move 
a  suggestion  where  no  act  directs  it.  The 
course  would  have  been  to  move  in  an  earlier 
the  cause  to  stay  proceedings,  on  the  ground 
f  were  instituted  for  a  sum  below  the  dignity 
^rior  court,  and  which  might  have  been  reco- 
thq  county  court.  However^  the  same  answer 
ave  been  given  as  at  present.  But  the  19th 
ich  has  been  cited,  expressly  reserves  to  the 
bis  costs,  and  permits  him  to  tax  them,  and 
§;ment  for  the  amount,  if  not  paid  in  forty-eight 
ter  the  taxation. 

Rule  absolute  to  set  aside  the  order. 
m  supported  the  rule  ;  iJ.  V.  Richards  showed 

See  Sandall  ▼.  Bennett,  2  Adol.  &  £11.  204. 
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s^v^/  Hennah  and  Another  against  Wyiian. 

Wriu  of  sum-  npHE  copy  of  the  writ  of  summons  which  was  sem 

n^-!!f«1f«^«o«  was  indorsed.  "  This  writ  was  issued  by  &c.,  a 

as  cnpifts  may  '  ^         ^ 

be  indorsed,     tomey  for  the  said  plaintiffs,*'  instead  of  naming 


was  issued  by  ^^  '^^  ^^  body  of  the  vrrit  (a).     On  motion  to  set  asi 
&C.  attorney     ^jjjg  service  for  irregularity,  a  case  in  C.  P.  was  cite=r 

for  the  said  ®  ^  * 


plaintiffi"        from  Petersdorff' 8  Practice,  264.     Cause  was  sh( 
without  nam-   j^,  ^j^^  g^g^  instance,  that  though  the  word  «  plainti^^ 

mg  him  (see  .  .  r  •« 

2  W,  4.  c.  39.  was  not  in  the  body  of  the  writ^  that  could  not  be       i 
sc     u  e.;        material  variation,  for  though  that  word  is  not  in 


statutory  form  of  the  capias,  that  form  is  thus  indor8^^<( 
'^  This  writ  was  issued  by  E.  F.  of  &c.,  attorney  for  %le 
plaintiff.'* 

Per  Curiam, — There  seems  no  reason  why  the  m- 
dorsements  on  the  writ  of  summons  and  capias  should 
differ.     We  have  laid  down  and  acted  on  this  as  i 
rule— that  where  the  acts  for  regulating  our  process 
provide  that  it  shall  be  in  a  particular  form,  that  miut 
be  followed  (&).     But  this  act,  S  W.  4.  c.  S9.  prescribei 
no  precise  form  for  the  indorsement,  and  that  given  by 
the  schedule  is  only  an  example  or  instance.    Had  thii 
indorsement  given  less  information  than  is  required' bf 
the  act,  or  tended  to  mislead  the  defendant,  we  inig^ 
have  held  otherwise.    We  have  not  a  precise  accoanf 
of  the  case  in  the  Common  Pleas. 

Humphrey  for,  J.  Jervis  against  the  rule. 

Rule  refuse 

(a)  The  fonn  of  this  indorsement  provided  by  the  scfaedQie  of  ' 
c.  39.  is,  "  attorney  for  the  said  A,  B." 

(6)  Jackson  v.  Jachan,  ante,  136  ;  Pybui  v.  Bryant,  mnt§,  VdLF 
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GooDALL  against  Ensell. 

or  words  slanderous  in  themselves^  spoken  Whcreaplain- 

!  plaintiff  in  his  capacity  of  a  schoolmaster.  iess'than^40«. 

damage  was  laid.    The  plaintiff  obtained  a  damages  for 

S0«.  damages,  and  the  judge  certified  for  ous  in  them- 

The  master  havincc  allowed  them  accord-  selves,  and 

^   ^  ,  ,        spoken  of 

e  was  made  absolute,  directing  him  to  review  him  in  his  ca- 

1,  on  the  authority  of  Turner  y.Horion{a\  ^^i^J^er, 

;  words  are  actionable  in  themselves,  the  he  is  entitled 

nnot  recover  more  costs  than  damages ;  the  ^^^  ^^^  ^j^. 

ig,  that  a  judge  could  not  certify  to  deprive  mages,  and  the 
^  .  .       /♦  ^      1      -I  .     judge  cannot 

>f  costs  m  an  action  for  words  slanderous  m  certify  for  full 
.    Adams  Sent,  for  plaintiff,  MeUor  for  de-  costs  (21J.1. 


438;  and  see  Grenfell  v.  Pierton,  1  Dowl.  P.  C.  409. 


GooDENOUGH  ttgainst  Beetles. 

a  general  verdict  for  the  defendant,  the  plain-  Ifi  after  gene- 
3k  out  a  side-bar  rule  to  discontinue.    The  the  defendant, 

d  Abinger  C.  B.,  Parke^  Bolland,  and  AU  the  plaintiff 

obtain  a  rule 

)  made  a  rule  absolute  to  set  aside  that  rule,  to  discontinue, 
if  the  plaintiff  could  discontinue,  applica-  *^  .^'*^  ^^  ^®' 

*^  »     i  I  aside  on  mo- 

ave  to  enter  a  nonsuit  would  be  superfluous,  tion. 
is  laid  down  in  Price  v,  Parker  {a)^  that 
(continue  could  not  be  given  after  a  general 
DUgh  it  might  possibly,  as  a  great  favour, 
cial  verdict,  that  not  being  final.  In  Sweet- 
ie {b)j  the  objection  was  not  made,  and  the 

9.  (6)  9  B.  &  C.  369. 
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do  go.  Tidd,  in  his  Practice,  307,  (9th  edit.) 
if  there  be  no  return,  it  is  a  contempt  for  which 
art,  on  a  proper  affidavit,  will  grant  an  attach- 
ftnd  this  is  the  constant  mode  of  proceeding 
;  thc)  late  sheriff  as  well  as  the  present  one  ;  for, 
he  former,  he  ought  in  strictness  to  have  re- 
the  writ  before  he  was  out  of  office,  and  there- 
le  contempt  was  absolutely  committed  whilst  he 
leryant  of  the*court.'*  Why  should  not  a  sheriff 
le  to  attachment  for  not  returning  a  writ  directed 

without  the  further  admonition  to  do  so  con- 
by  a  rule  to  return  the  writ  ? 

KE  B.— The  passage  cited  must  apply  to  a  case 
the  late  sheriff  has  been  ruled  to  return  the 
That  will  appear  from  the  authorities  there 
(a)«  I  am  of  opinion  that  the  old  sheriff  was 
ble  to  be  attached,  because,  while  in  office,  he 
t  served  with  a  rule  to  return  the  writ. 

Curiam. — Parke,  Bolland,  Alderson,  and 
nrBs. 


Rule  absolute  for  setting  aside  the  attachment 
with  costs, 

z..  The  Kine  r.  AdderUv,  Dousl.  464 :  nnd  The  Kine  v.  The  late 
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Bond  against  Bailey. 

Od  a  trial  A    RULE  had  been  granted  to  enter  a  8U| 

of  trial^aTTer-  ^^  ^^®  '^'^  *^  deprive  the  plaintiff  of  cost 

diet  was  reco-  the  London  court  of  requests'  act,  39  &  40  Cr.  8. 

vfifcd  for  Ipss 

than  51.   The  s.  IS.  on  the  ground  that  the  plaintiff  had  re 

plaintiff  signed  j^gg  ^j^^^jj  5/^  jjj  ^j^  action  in  this  court  for  goc 
judgment  and  ^  ^  ^ 

issued  execu-    and  delivered,  tried  before  the  secondary  of  . 

Son  '"^On^the  ^^^®^  *  ^^^^  ^f  *"*'•     '^  appeared  from  the  a 

first  day  of  the  that,  at  the  time  when  the  cause  of  action  accrv 

defendant  ap-  down  to  June  1834,  the  defendant  had  a  wareho 

plied  to  enter  counting-house  in  the  city  of  London^  where  he 

on  the  roll  to  on  trade  and  business  as  a  silk-broker,  and  that  fn 

^wntiff  of^  1834  to  the  time  of  swearing  the  affidavit  he  h 

costs,  on  an  stantly  resided  in  a  house  and  warehouse  in  Crowi 

Slim?^  OW  Broad  Street,  where  he  carried  on  a  like  tn 

the  cause  of  business  with  his  brother,  having  a  lease  of  the  ho 

action  accrued 

and  till  a       '  f^y'^^S  ^^"^  ^^^  ^^'    ^^  ^^^  ^^^^  sworn,  that  from« 

day  named,  he  1833,  he  had  sought  and  still  seeks  his  livelil: 

had  a  ware-  ,  , 

house  and        carrying  on  his  trade  and  business  at  those  said 

counting-  ^^^  warehouses  respectively.  His  own  and  his  b 
that  day,  down  names  were  over  the  door  of  the  warehouse  ii 
commendng  Court.  Judgment  had  been  signed,  costs  tai 
the  action,  he    execution  issued,  before  the  motion  was  made. 

had  a  house 
and  ware- 
house, all  in         Q  jT  ^^^^^  showed  cause.     The  affidavit  d 

the  city  of 

Jjmdon,  where  sufficiently  show  that  the  defendant  sought  h 

carried  on  the  ^^^d  in  the  city  of  London.  Having  a  warehou 
business  of  a     will  not  raise  the  inference,  Fuller  v.  Williams  { 

silk-broker, 

and  that  he  (a)  5  Esp.  N.  P.  C.  19. 

had  from  Ja- 
nuary 1833,  sought  his  livelihood,  and  still  seeks  it  in  the  city,  bj  canrvi 
trade  and  business  at  the  said  houses  and  warehouses  respectively.  (Se 
G.  3.C.  104.  s.  12.)  Held,  first,  that  the  affidavit  was  sufficient  to  deprive 
tiff  of  costs;  secondly,  that  the  defendant  had  moved  in  time;  thirdly,  th 
not  state  when  the  action  was  commenced ;  and  lastly,  tliat  the  deiendanl 
to  the  writ  of  trial  had  not  taken  away  his  right  to  enter  a  suggestion  for 


JPlatt  supported  the  rule. 

XiOrd  Abinger  C.  B. — The  defendant  states  he  had 
"^r^urehouse  and  counting-house  in  London  before  and 
the  commencement  of  the  suit.  It  is,  therefore, 
iu£e  immaterial  when  the  action  was  commenced,  if  he 
he  was  seeking  his  livelihood  in  the  city  at  that 
If  you  could  have  shown  that  he  was  living  else- 
^^^re,  it  might  have  been  an  answer  to  the  rule.  As 
^  ^lie  last  objection,  the  defendant  came  as  soon  as  he 
^Uld/  for  the  judgment  being  signed  and  execution 
ii^Ucd  in  vacation,  he  could  not  apply  to  the  court 
^^ore  the  first  day  of  term.  The  plaintiff  must  take 
^^  consequences  of  his  dispatch  in  taxing  the  costs 
AiE^  issuing  execution. 

I^ARKE  B. — What  difference  can  it  make  that  the 
^tise  was  tried  by  consent  before  the  secondary  ?  The 
cues  cited  are  very  different  from  this. 

Boll  AND  B. — The  affidavit  states,  that  the  defend- 

,  (a)  1  New  R.  153.  (6)  8  East,  336. 

(c)  5  D.  &  R.  6i6. 

{d)  See  T>mihU  ▼.  C1665,  3  Tyr.  224 ;  Smith  v.  Hurrtll,  10  B.  &  C.  542. 
(«)  4  Nev.  &  Man.  563. 
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V.  Watts  {a\   Gray  z^.  Cook{b).    In  Kemsett  v.        1835. 

(c),  a  coal-merchant  resided  and  carried  on  busi- 

in  Surrey,  but  kept  a  counting-house  in  London 

receiving  orders  only.     He  was  held  not  entitled  to 

benefit  of  this  act  as  seeking  his  livelihood  in  the 

((f).     Secondly,  it  should  have  been  made  appear 

en  the  action  was  commenced,  and  that  the  defend- 

^^  was  seeking  his  livelihood  in  London  then;  Moreau 

JHicksie),    Thirdly,  the  defendant  having  consented 

'    ^he  trial  before  the  secondary,  cannot  now  insist  on 

fe  Coring  a  suggestion.    Fourthly,  this  application  is 

late. 
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«H  the  evidence  been  given,  the  verdict  must  still        1835. 

s.iire  been  against  him  on  the  merits.     But  no  such 

i£i^tence  arises  from  what  this  defendant  has  done,  for 

tiis  being  an  inquiry,  the  plaintiff  ntu^^  have  recovered      Cooper. 

pwai?  damages  which  must  have  covered  the  costs,  so 

hflit;  it  was  better  to  pay  the  balance  without  incurring 

5ic^ra  costs  of  the  new  inquiry.     [Parke  B.  The  plain- 

iflT   says,  that  according  to  the  old  practice  of  this 

court  he  should  have  been  entitled  to  the  costs  of  the 

first  trial  at  which  the  misdirection  took  place,  if  he 

succeeded  in  the  second.]     The  distinction  on  the 

Mtbjcet  of  new  trials  before  Reg.  Gen.  HiL  2  Will  4. 

No.  64.  was,  that  if  the  miscarriage  at  the  first  trial 

was  caused  by  the  jury,  the  loser  was  to  pay  the  costs 

of  tliat  trial,  but  not  where  it  was  the  error  of  the 

judge.    Why  should  the  defendant  be  put  in  a  worse 

^tuation  because  he  pays  the  amount  demanded  rather 

tl>Ui  go  down  to  a  second  inquiry,  the  further  costs  of 

vhich  must  fall  on  him?    He  cited  Gray  v.  Cox(a). 

HfOrd  Abimger  C.  B. — The  act  of  the  defendant  has 
*ot  placed  the  plaintiff  in  a  worse  situation  than  he 
would  have  been  in,  had  he  recovered  the  same 
'iiiMiges  on  a  second  inquiry;  but  the  defendant  had  a 
'Vbt  to  prevent  that  expense  in  the  manner  he  has 

teie»     Nothing  takes  this  case  out  of  the  general  rule. 

« 

^A&K£  B. — ^The  general  rules  of  costs  are  those  to 
which  as  few  exceptions  as  possible  should  be  intro- 
dsoed.  Now,  had  this  case  gone  to  a  second  inquiry, 
we  defisndant  must  have  paid  damages,  but  the  costs 
^  the  first  inquiry  would  not  have  been  payable  by 
uBi  to  the  plaintiff,  as  costs  in  the  cause.  Then  does 
vii  ad  of  the  defendant  form  any  exception  to  the 

(«}€B«6cCr.468.    As  to  this  case,  see  SvMting  v.  i/a^,  9  B.  &  Cr. 
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Porter 

V, 

Cooper. 


general  rule?  I  am  of  opinion,  on  the  ground  taken  in 
support  of  the  rule,  that  it  does  not,  and  that  Jadtm 
V.  Hallam  is  such  an  exception,  and  is  distinguishable 
from  the  present  case.  Here,  the  defendant  must  pay 
the  damages  given  by  the  jury  on  the  inquiry.  No 
exception  to  the  general  rule  should  be  made  in  thii 
case.  The  rule  must  be  absolute,  witliout  costs  on 
either  side,  the  error  being  that  of  the  officer. 


Rule  absolute  without  costs. 

R,  V.  Richards  supported  the  rule,  J.Jervis  showed 
cause. 


King  against  Taylor. 

The  plaintiflF  A  SSUMPSIT.  The  declaration  stated,  that  before 
by  the  defeidU  ^^^  making  of  the  agreement,  promise  and  unto- 

ant,  during  taking  of  the  defendant,  thereinafter  mentioned,  to  w 
dCchaScT^  on  &c.,  the  defendant  had  wrongfiiUy  taken  and  a^ 
a  judge  s  rested  the  plaintiff,  by  his  body,  upon  and  by  virtue  « 

order,  on  con-  .        *  .•^.  ..i        r^i         ^_i.«t 

dition  that  if  a  certam  process  issuing  out  of  the  Falace  Uoort, » 
the  defendant   ^j^^  g^jj  ^f  ^^^  j  q^ij^  ^^^  j^^d  rendered  the  plaintiff 

paid  all  the  * 

to  the  custody  of  the  marshal  of  the  Marshalsea  upon 
that  occasion,  and  the  said  plaintiff  saith,  that  being  ^ 
such  custody  as  aforesaid,  heretofore,  to  wit,  on  &Cf  * 
certain  writ  of  our  lord  the  king,  called  a  writ  othabto* 
corpus  cum  causa,  was  duly  issued  out  of  the  court  w 
bring  an  action  our  lord  the  king  before  the  king  himself  at  TTesftWH 
ThJSsto'were  ^^^»  directed  to  the  judges  of  the  Palace  Court  of 

taxed  and  the 

amount  paid  to  the  plaintiff,  but  a  review  of  the  taxation  being  ordered,  ^i^^^ 
costs  were  allowed  him  which  the  defendant  refused  to  pay.  The  plaintiff  then  sojj 
the  defendant  in  assumpsit  on  an  agreement  to  pay  the  costs,  in  consideration  tfc» 
the  plaintiff  would  relinquish  all  right  of  action  against  him  for  the  improper  arrcJ** 
' — Held,  that  the  action  would  not  lie  on  the  judge's  order  or  rule  of  court  ^^MP^ 
ment  of  costs,  no  agreement  appearing  to  have  l^en  entered  into  by  the  defepw* 
to  pay  the  taxed  costs  at  all  events. 


costs  the 

Elaintiff  had 
een  put  to, 
as  the  same 
should  be 
taxed  by  the 
roaster,  he 
should  not 
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^simhuter,  and  to  each  of  them^  by  which  said  writ        1835. 

*  aaid  lord  the  king  commanded  them  that  they 
(uld  have  the  body  of  him  the  said  plaintiff  there 
ained  in  his  majesty's  prison  of  the  MarsAcUsea, 
ler  the  custody  of  the  marshal  of  the  said  prison, 
lether  with  the  day  and  cause  of  detaining  him, 
Pore  the  Right  Hon.  Thomas  Lord  Denman^  Lord 
lief  Justice  of  his  majesty's  court  of  King's  Bench, 
Tore  him  at  his  chambers  in  Serjeant's  Inn,  Chancery 
me,  immediately  on  the  said  writ,  to  do  and  receive 
at  the  said  lord  chief  justice  should  then  and  there 
ik  fit  to  order  concerning  him  the  said  plaintifi*  in 
t  behalf;  and  the  plaintiff  further  saith,  that  after- 
rds,  to  wit,  on  &c.  he  was  brought  before  the  Right 
n.  Sir  James  Parke,  Knt.,  one  of  the  justices  of  the 
irt  of  our  lord  the  king  before  the  king  himself,  at 

chambers  in  Serjeanfs  Inn,  Chancery  Lane,  pur- 
mt  to  the  statute  in  that  ci^Bmade  and  provided,  by 
tue  of  the  said  writ  of  habeas  corpus,  directed  as 
•resaid,  and  thereupon  the  said  Sir  James  Parhe, 
It,  so  being  such  justice  as  aforesaid,  upon  hearing 
^  parties,  their  attomies  and  agents,  ordered,  that 
'  plaintiff  should  be  forthwith  discharged  out  of  the 
itody  of  the  keeper  of  the  Marshalsea  prison,  as  to 

•  arrest  at  the  suit  of  the  said  J.  Cable,  and  where- 
on the  said  plaintiff  was  discharged  from  the  said 
Btody,  and  thereupon  heretofore,  to  wit,  on  &c.  in 
Qsideration  of  the  premises,  it  was  mutually  agreed 

and  between  the  plaintiff  and  defendant,  that  the 
^tiff  should  relinquish  all  right  of  action  against 
^  defendant,  on  the  occasion  of  the  arrest  and  de- 
iiier,  and  also  consent  and  agree  not  to  bring  any 
itioQ  against  him  the  said  defendant,  on  occasion 
'  the  premises,  and  that  the  defendant  should  there- 
pon  pay  to  the  plaintiff  all  the  costs,  charges,  and 
^snses  which  he  had  then  sustained  and  been  put 
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1835.       unto  by  reason  of  the  said  arrest  and  detainer  by 

defendant  as  aforesaid,  and  necessarily  incurred  b 
the  plaintiff  in  obtaining  his  discharge  therefironii 
the  same  should  be  taxed  and  allowed  by  the 
of  the  court  of  Exchequer,  and  also  the  costs  ainf 
charges  of  making  the  said  order  a  rule  of  the  mU 
court :  And  the  said  plaintiff  in  fact  saidi,  thai  tk 
costs,  which  he  sustained  by  reason  of  the  prembeBi 
were  taxed  by  the  said  master  of  the  said  court  of 
Exchequer,  at  the  sum  of  121.  16^.  Id.,  and  that  Ike 
costs  of  making  the  said  order  a  rule  of  the  said  coott 
of  Exchequer,  amounted  to  a  certain  other  large  raA 
of  money,  to  wit,  5/.  7$.  2d.j  making  together  tlie  torn. 
of  is;.  Ss.  9d.  of  lawftil  money  of  Great  Briimm^ 
whereof  the  said  defendant  afterwards,  to  wit,  on  fte<- 
had  notice ;   and  the  plaintiff  further  saith,  that 
though  he  hath  done  and  performed  every  thing  in 
said  agreement  mentionM  on  his  part  and  behalf, 
although  the  defendant  in  part  performance  of  his 
agreement,  promise  and  undertaking  afbretaid,  to  wift# 
on  the  day  and  year  last  aforesaid,  paid  to  the  phiiriiv 
a  certain  sum  of  money,  to  wit,  the  sum  of  7/.  lSt.Stf^ 
on  account  of  the  said  costs  and  charges  aforesaid,  y^ 
the  defendant,  not  further  regarding  his  said  promi^ 
and  undertaking,  hath  not  at  any  time  thence  ludierm 
although  often  requested  by  the  plaintiff  so  to  do,  pii^ 
to  the  plaintiff  the  residue  of  the  amount  of  die  tiSd 
costs,  or  any  part  thereof,  but  hath  hitherto  negfeeted 
and  refused,  &c.,  and  the  said  sum  of  10/.  lQr.6A 
residue  of  the  said  sum  of  money,  still  remains  due  •>' 
owing  to  the  plaintiff,  contrary  to  the  promise  trf 
undertaking  of  the  defendant  so  by  him  in  that  bdtfv 
made  as  aforesaid.    Count  upon   an  account  staled' 
The  defendant  pleaded  the  general  issue,  non  asMSp 
sit. 
This  case  was  tried  before  the  sheriff  of  Jfidtfbitfl 
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3d  FOnutty  last.    The  plaintiff;  while  attending  a       1835. 
oimons  at  a  judge's  chambers,  was  taken  in  execu- 
n  by  the  defendant,  an  officer  of  the  Palace  Court. 
3  WM  afterwarde  brought  up  ftom  prison  on  a  habeas 
TMit  before  Mr.  Justice  James  Parke  at  chambers, 
18  March  1834,  and  was  discharged,  on  condition 
at  if  the  defendant  paid  him  his  costs  to  be  taxed 
f  die  masteri  he  should  bring   no  action  for  the 
neat    The  defendant  paid  the  plaintiff  VriSs.  3rf., 
ihg  the  costs  taxed  by  the  master,  but  the  plaintiff 
iving  obtained  a  baron's  order  to  review  the  taxation, 
M  maater  allowed  him  61.  S$.  4d.  more,  which  the 
ifeadant  refused  to  pay.    Upon  this  the  plaintiff 
|iended  61.  7«.  2dt  in  making  the  judge's  order  a  rule 
cpurt)  and  sued  the  defendant  for  the  two  last-men- 
«Md  sums,  amounting  together  to  10/.  I0s.6d. 
The  defence  was,  that  no  action  would  lie  on  a 
dge's  order  or  a  rule  of  court  for  payment  of  costs, 
ilfaout  showing  an  agreement  by  the  defendant  to 
ly  them.    The  under-sheriff  directed  a  verdict  for 
L  8f  •  4d.,  the  amount  of  the  additional  costs  awarded 
Q  the  second  taxation,  giving  the  defendant  leave  to 
K^ve  to  enlnr  a  nonsuit. 


A  rule  having  been  obtained  accordingly,  the 
P^tiff  in  person  showed  for  cause,  that  the  defend- 
^1  agreement  to  pay  the  amount  of  costs  really  pay- 
^1  was  .sufficiently  apparent  from  his  having  at- 
^ciided  the  first  taxation,  and  paid  the  sum  then 
*Bowed  by  the  master.  He  insisted  also,  that  his 
"iViBg  forborne  to  sue  the  defendant  for  the  illegal 
*t^  waa  a  sufficient  consideration  for  his  promise^ 
*tf  mentioned  Porter  v.  Cooper  (a)  as  in  points 

(a)  4  Tyr.  456. 


i 


was  any  absolute  contract  by  the  defeat 
such  costs  as  should  be  allowed  by  the  mi 
atioD.  The  plaiatiff  agreed,  that  he  woaU 
defendant  for  the  improper  arrest,  if  he  p 
costs  necessarily  incurred  in  obtaining  hi 
Thus  the  defendant  had  the  option  of  paj 
not.  No  action  can  be  sustained  on  a  ju 
though  it  will  lie  on  an  agreement  whic 
one.  Then  as  there  is  here  no  agreemei 
costs  independently  of  the  judge's  order, 
cannot  be  maintained. 

The  rest  of  the  Court  (Parke,  Bolu 
DERsoK  fis.)  concurred. 

Rule 


Thouas  against  Thouas  and  Anot 

Where  aparty  /*1ASE.    The  declaration  stated,  that  t 

became  seised  \y  ,    •  -  i       ,.  i-  .t 

in  fee  of  one  before  and  at  the  tune  of  the  com 

set  of  pre-       orievances  &c.,  was,  and  from  thence  hai 

mises,  Mid        ° 

possessed  of 

a  cbattel  interest  io  another,  the  owocr  of  which  latter  had  pmkw 

easement  in  the  farmer,  it  nas  held,  that  sueh  unity  of  potiesiion  of 
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0till  was  lawfully  possessed  of  a  certain  messuage  or       1835. 
dwelliiig-housej  yard,  and  premises,  with  the  appur*      )^^^^ 
tenances,  situate  and  being  in  the  county  of  Devon,  to  «. 

•wit,  ia  the  borough  and  town  of  Creditan,  in  the  said      I^^tu 
county,  and  of  a  certain  thatched  wall,  standing  and 
l>eiDg  in  and  upon  those  premises :  and  by  reason  of 
^och  possession,  during  all  that  time,  she  the  plaintiff, 
^r  the  necessary  use  and  enjoyment  of  her  said  pre- 
SSAses,  ought  to  have  had,  and  still  of  right  ought  to 
tiave,  the  use  and  benefit  of  a  certain  channel,  drain, 
£pitter,  or  sewer,  leading  and  running  by  and  from  the 
said  messuage  or  dwelling-house,  over,  across,  along, 
and  ithrough  the  said  yard  of  the  plaintiff,  unto  and 
into  certain  premises  in  the  possession  or  occupation  of 
the  defendants  there,  near  to  the  said  premises  of  the 
plaintiff,  by,  through,  and  along  which  the  said  drain 
&c.  (here  followed  a  statement  of  the  uses  of  the  drain 
m  carrying  off  filth  &c. :)  and  also,  by  reason  of  such 
possession  as  aforesaid,  she  the  plaintiff  was,  during  all 
the  time  aforesaid,  entitled  to  the  benefit,  easement, 
privilege,  and  advantage  of  having  and  permitting  the 
^ves  and  thatch  of  her  said  wall  to  extend  and  project 
^  Convenient  space  beyond  and  from  the  said  wall,  over 
^d  upon  the  said  premises  so  as  aforesaid  in  the  pos- 
session or  occupation  of  the  defendants,  for  the  con- 
venience and  use  of  conveying  and  carrying  off  from  her 
>^  wall  and  thatch  thereof  the  rain  which  from  time 
to  time  descended  and  fell  thereupon :  yet  the  defend- 
Vits,  well  knowing  all  the  premises,  but  contriving  &c., 
whilst  the  plaintiff  was  so  possessed  &c.  as  aforesaid,  to 
^  on  &c.,  wrongfully  and  injuriously  shut,  closed, 
stopped  up,  and  obstructed  the  said  drain,  channel, 
Setter  or  sewer,  by  and  by  means  of  divers  large  quan- 
,  titles  of  brick  &c.,  and  the  same  so  shut,  closed, 
^pped  up,  and  obstructed  as  aforesaid,  kept  and  con- 
tinued for  a  long  space  of  time,  to  wit,  from  &c.,  and 
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1835.  thereby 9  and  from  no  other  cause  whataoereri  darhg 
all  the  time  aforesaid,  divers  large  quantities  of  the 
refuse  and  foul  water  and  other  filth  arising  and  pio- 

anJAnother    ^®®^"^8  fr^™  *he  said  messuage  and  premises  of  dw 
plaintiff,  have  been  and  still  were  prevented   fion 
running,  flowing,  and  passing  off  in  their  usual  coone 
through  and  out  of  the  said  channel,  drain,  gutter,  or 
sewer,  in  the  manner  aforesaid ;  and  by  reason  thereof, 
not  only  divers  noisome,  noxious,  and  offensive  smefli 
&c.  during  all  the  time  aforesaid  have  ascended  fte. 
into  the  said  messuage,  dwelling-house,  and  premises 
of  the  plaintiff,  but  also  thereby  the  said  premises  kc^ 
of  the  plaintiff  became  and  were  greatly  overflowed 
and  whoUy  untenantable,  and  the  plaintiff  and  heM 
family  thereby  had  been  and  were  greatly  annoyed 
in  the  occupation,  possession,  and  enjoyment  thereof 
and  the  defendants  furthermore,  on  the  same  day 
year  aforesaid,  and  on  divers  other  dajrs  and  times 
wrongfully,  injuriously,  without  leave,  and  against  tli^B 
will  of  the  plaintiff,  erected,  put,  and  placed  close 
the  said  wall  of  the  plaintiff,  divers  large  quantities 
brick,  mortar,  stone,  wood,  and  other  materials,  sa^ 
divers  erections  and  buildings,  and  the  same  respe^* 
tively  there  kept  and  continued  for  a  long  space  ci6m^i9 
to  wit,  &c.,  so  near  to  the  said  wall  and  to  the  Aatd* 
thereof,  that  by  reason  thereof,  and  ttom  no  othet* 
cause  whatever,  the  rain  which  from  time  to  tine  d^ 
scended  to  and  fell  upon  the  thatch  of  the  said  wsA 
was  wholly  prevented  from  dripping  and  falling  frotf 
the  thatch  thereof,  in  manner  aforesaid,  aa  the  ssaio 
ought  to  have  done ;  and  in  consequence  thereof  p^ 
quantities,  to  wit,  ten  perches  of  the  said  thatch,  and  if 
the  covering  and  coping  of  the  said  wall,  had  reqpSO* 
tively  become  and  been  greatly  rotted,  decayed,  dl- 
maged,  injured,  and  destroyed,  and  by  reason  tfaeierf 
not  only  the  plamtiff,  during  all  the  time  mfbressM, 
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uie  and  advantage  of  the  said  waU,  but  alao  by       1835. 

if  the  said  thatch,  covering,  and  coping  of  the 

]1  having  been  so  damaged  and  destroyed  as 

dt  large  quantities  of  rain  and  mobture  have      J^^^Lr 

ne  to  time,  during  all  the  time  aforesaid,  fallen 

id  penetrated  into  the  said  wall  of  the  plaintiff, 

3  same  has  been  thereby  greatly  injured  and 

ed,  and  has  been  rendered  ruinous,  insecure, 

Eipidated,  so  that  by  means  of  the  several  pre- 

foresaid,  the  plaintiff  hath  been,  during  all  the 

dfesaid,  greatly  inconvenienced,  &c. 

s:  first,  not  guilty.    Secondly,  as  to  the  part  of 

i  declaration  which  relates  to  the  said  channel, 

{Utter,  or  sewer,  in  the  said  declaration  men* 

the  defendants  say,  that  the  surplus  of  foul 
or  other  filth  which  from  time  to  time  arose, 
Uected  and  proceeded  from  the  said  messuage 
nises  of  the  plaintiff,  was  not  during  all  the  time 
id  used  and  accustomed,  nor  of  right  ought  to 
flow,  pass,  and  be  carried  away  from  and  off  the 
emises  of  the  plaintiff  into  the  premises  of  the 
ants,  in  manner  and  form  as  the  plaintiff  hi&th 

said  declaration  in  that  behalf  alleged;  con- 
( to  the  country.  Thirdly,  as  relates  to  that  part 
declaration  which  relates  to  the  eaves  and  thatch 

said  wall  in  the  said  declaration  mentioned,  the 
Ants  say,  that  the  plaintiffs  ought  not  to  have  or 
in  &c.,  because  they  say  that  the  plaintiff  was 
ring  all  the  time  aforesaid  entitled  to  the  benefit, 
int,  privilege,  and  advantage  of  having  and  per* 
( the  eaves  and  thatch  of  the  said  wall  to  extend 
t>|ect  a  convenient  space  beyond  and  firom  the 
all,  over  and  upon  the  said  premises  so  as  afore- 
I  the  possession  or  occupation  of  the  defendants, 
i  convenience  and  use  of  conveying  and  carrying 
d  firom  her  said  wall  and  thatch  thereof  the  rain 
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1835.       which  from  time  to  time  descended  and  fell  thereupon, 
^^^-vx/      Conclusion  to  the  country.    Upon  these  pleas  ime 
V.  was  joined. 

andA^ther.  ^^  ^^®  *"*'  before  Patteson  J.  at  the  last  Devonslmt 
assizes,  the  following  appeared  to  be  the  facts  of  the 
case.  Joseph  ThomaSy  the  father  of  the  defendants, 
being  seised  in  fee  of  the  land  and  premises  occupied 
by  the  defendants  at  the  time  of  the  alleged  injurj, 
purchased  the  adjoining  premises  occupied  by  the 
plaintiff  at  the  time  of  the  alleged  injury ,  and  in  which 
there  was  a  term  of  500  years.  By  his  will,  dated 
18th  April  1816,  the  beneficial  interest  in  the  former 
property  was  devised  to  his  wife  for  life,  with  r^ 
mainder  in  fee  to  his  son  J.  V.  Thomas^  one  of  the 
defendants;  and  the  beneficial  interest  in  the  latter 
property  was  bequeathed  for  the  residue  of  the  term 
of  500  years  to  his  wife  for  life,  and  afterwards  to  Ini 
son  William^  the  husband  of  the  plaintiff.  The  tes- 
tator died  on  S8th  May  1 8S0,  having  made  one  Wnyjifri 
the  trustee  under  his  will,  in  whom  the  legal  estate  in 
all  the  property  vested.  The  defendants,  for  sode 
time  after  the  death  of  their  father,  occupied  the  pre- 
mises in  question  as  tenants  from  year  to  year,  bnt  oo 
the  10th  April  1834,  a  lease  of  those  premises  wit 
granted  by  Wreyford  and  Mrs.  Tlkomas,  the  mother  rf 
the  defendants,  to  the  defendant,  J.  V.  Thomas,  fcr 
GO  years,  in  case  Mrs.  Thomas  should  so  long  Ste. 
Both  the  defendants  continued  to  carry  on  their  bad- 
ness upon  the  premises.  The  plaintiff  was  in  the  actual 
possession  of  the  other  premises  held  for  the  residue  of 
the  term  of  500  years,  having  been  put  into  possesiioJi 
by  Wreyford  in  the  month  of  May  1834.  It  appeared 
that  at  one  period  of  time,  after  the  death  of  Jos^ 
Thomas  the  testator,  and  before  the  lease  to  the  de- 
fendant J.  V.  Thomas,  Wreyford  the  trustee  wa«  b 
possession  of  both  sets  of  premises.  The  defendants  ad- 
mitted the  obstruction  of  the  drain,  but  disputed  the 
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Thomas 


itiff*8  right  to  that  easement.  As  to  the  right  to  1835. 
eaBcment  of  eaves  dropping,  it  appeared  that  about 
:een  years  since  the  top  of  the  plaintiff's  wall  was  '~i7 
red  with  pantiles,  which  proj  ected  several  inches,  but  JT^'^k 
upon  the  buildings  being  accidentally  burnt  the  wall 
raised  about  three  feet,  and  so  thatched  that  the 
ch  projected  some  inches  further  than  the  pantiles 
done.  The  dropping  of  the  water  from  the  plain- 
*  eaves  was  obstructed  by  the  defendants  building  a 
close  up  to  that  of  the  plaintiff,  and  standing  not 
^  within  the  space  over  which  the  thatch  projected, 
also  within  that  over  which  the  pantiles  had  formerly 
jeeted.  The  easements  of  the  drain  and  eaves  drop* 
;  were  proved  to  have  existed  for  more  than  twenty 
TB,  and  the  defendants  admitted  that  they  had  ob- 
leted  them,  but  contended  that  the  plaintiff's  right 
them  was  determined  by  the  unity  of  possession  of 
premises  in  Wreyford  the  trustee.  To  this  it  was 
vered,  that  as  the  estate  in  the  set  of  premises 
)oging  to  the  defendants  was  a  seisin  in  fee,  while 
t  in  the  premises  of  the  plaintiff  was  only  a  chattel 
rest,  there  could  not  be  a  unity  of  seisin  in  Wret/^ 
I  the  trustee ;  and  also,  as  to  the  eaves  dropping, 
r  the  plaintiff  having  altered  the  height  of  the 
,  and  substituted  the  thatched  for  the  tiled  roof, 
determined  the  plaintiff's  right  to  that  easement. 
diet  for  the  plaintiff,  damages  40s.  Upon  the  fii*st 
It,  the  defendants  had  leave  to  move  to  enter  a  non-> 


'Srie  moved  to  enter  a  nonsuit,  or  for  a  new  trial. 
to  the  easement  claimed  of  permitting  the  eaves  of 
plaintiff's  house  to  project  over  the  defendants' 
lUBeSy  so  as  to  carry  off  the  rain  falling  on  the 
ler,  the  defendants  were  justified  in  building  up 
r  wall  in  the  manner  complained  of  as  if  no  ease- 

>L.  V.  3  H 


Thomas 

V. 
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18S5.       ment  had  ever  existed ;  for  the  heightening  the  plain- 
tiff's wall,  and  extending  the  projection  of  her  roof, 
were  such  material  alterations  in  the  enjoyment  of  her 
J  A^^'^h      r^gb*^  ^  destroyed  it.    Were  this  otherwise,  the  plain- 
tiff's wall  might  be  raised  to  any  height,  and  the  pro- 
jection of  her  roof  might  be  indefinitely  extended  to 
the  annoyance  of  the  defendants.     Easements  of  this 
kind  being  in  their  nature  infringements  of  the  rights 
of  another,  must  be  strictly  pursued.     Thus  a  qualified 
right  of  using  a  road  for  carrying  com  or  manure  doei 
not  justify  the  carrying  lime  or  the  produce  of  i 
quarry;    Jackson  v,  Stacey{a).     [Lord  ^dtn^er  C. B. 
Here  was  a  question  for  the  jury,  whether  there  bad 
been  adverse  enjoyment  of  this  easement  for  twenty 
years,  and  they  found  that  there  had.]     The  extent  of 
grant  to  be  presumed  from  such  adverse  enjoymeot 
should  not  be  carried  beyond  the  limits  fixed  by  the 
actual  user  during  the  last  twenty  years.    [AlderwH^* 
Can  the  plaintiff,  by  claiming  more  than  she  is  entitled 
to,  destroy  her  right  to  that  part  which  she  can  legally 
claim?     To  take  the  instance  of  light,  many  cases 
show,  that  if  a  party  enlarges  an  ancient  window,  only 
the  enlarged  part  of  it  can  be  obstructed  by  the  owner 
of  the  adjoining  land,  and  the  light  of  the  ancient  ptf^ 
cannot  be  diminished  (&).     Now  if  this  act  of  the  ^ 
fendants  is  injurious  to  the  plaintiff  *s  old  right  of  ^ 
projection  of  four  inches  to  carry  off  water  firom  bfl^ 
roof;  it  is  not  the  less  so  if  it  turns  out  to  be  iiQuriio* 
to  a  more  extensive  right  which  she  claims.    As  totk^ 
alteration  of  the  user,  the  only  difference  is,  that  tk^ 
drops  fall  from  a  higher  spot  than  before,  which  ii>^ 
shown  to  prejudice  the  defendants.]     Secondlji  ^ 

(a)  Holt's  C.  N.  P.  455. 

(6)  LuttreWs  case,  4  Rep.  87  a  ;  ChandUi-  v.  Thomfuim,  3  C90f-^' 
Martin  v.  Coble,  1  Camp.  322. 
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t  to  both  easements  was  extinguished  by  the  unity       1836. 

OBsessionin  Wrey  ford  the  trustee.  His  possession  of      ^^^^v-^ 

.  .  Thomas 

I  sets  of  premises  put  an  end  to  these  rights,  which  y. 

ould  not  then  claim  against  himself,  as  he  might      Thomas 

.     ,  ,       ,  IP  ,       and  Another. 

5  done,  had  he  been  possessed  of  one  set  only. 

(Q  the  defendants,  who  took  under  the  plaintiff, 
d  only  take  such  interests  in  their  respective  pre- 
18  as  he  himself  held,  viz.  discharged  of  the  ease- 
it.  A  right  of  way  over  the  land  of  another,  being 
mat  common  right,  is  extinguished  by  unity  of  pos- 
ion  of  the  land  in  respect  of  which  it  is  claimed  and 
liat  over  which  it  passes  (a). 

•ord  AfiiNGER  C,  B. — The  verdict  was  right,  for 
possession  by  Wreyford  the  trustee,  of  both  sets 
premises,  only  suspended  the  easement  without  ex- 
[uishing  it;  so  that  when  they  again  came  into  the 
ds  of  different  tenants  the  former  right  revived. 

toLLAND  B.  concurred. 

ILDERSON  B. — In  this  case  a  single  party  was  seised 
freehold  premises,  and  possessed  of  leasehold  pre- 
es  next  adjoining.      An   easement  had  previously 

II  enjoyed  by  the  occupiers  of  one  set  of  premises 
igauist  the  occupiers  of  the  other.  While  both  sets 
^  in  the  same  hands,  the  easement  claimed  was  not 
aired  to  be  exercised,  but  the  right  to  it  remained 
vrithstanding ;  for  there  was  no  unity  of  seisin  by 
ch  it  could  be  extinguished.     Then  when  the  pre- 

')  Jtrdun  ▼.  Atwood,  by  three  justices  against  two,  Roll.  Abr.  tit.  Ex- 
oldbMHt,  (C.)  pi.  8,  reported  11  Vin.  Abr.  446.  But  see  contra,  11 
•  7*  25  b.  per  Vavator;  and  the  different  report  of  Jordan  v.  Atwood, 
Hiia*tRep.  121. 

3h2 


812  CASES  IN  EASTER  TERM 

1835.       mises  were  divided  and  passed  into  different  handsythe 
right  revived. 


Thomas 

V, 

Thomas  Gurney  B.  concurred. 


and  Another. 


Rule  refused  (a). 


(a)  In  Canham  v.  Fish,  2  Tyr.  R.  155.  Bayley  B.  said,  "  Unity  »f  pof- 
session  merely  suspends  a  prescriptive  easement,  there  must  be  an  unity  of 
ownership  to  destroy  it."    So  that  no  extinguishment  of  a  prescriptiysflm* 
ment  is  worked  by  mere  unity  of  possession,  unless  the  party  has  an  **  Mt 
in  the  land  a  qua,  and  in  the  land  tn  911^,  equal  in  duration,  qoalily,  uA 
all  other  circumstances  of  right;"  see  Rex  v.  Inhahitantt  of  Bermiti^iid 
othert,  Carthew,  239, 241 ;  where  at  a  trial  at  bar,  it  was  bald,  tbit  a  fa 
simple  determinable  in  one  parcel  of  lands,  and  a  pure  fee  simple  in  asfdier, 
prevented  the  extinguishment  of  a  prescriptive  right  of  common;  aodKC 
Hemden  v.  Crouch,  cited  argaendo,  3  Bulstrode,  339 ;  Popham's  Rep.  187; 
1 1  Viner,  442.  Again^  tenements  can  only  be  discharged  from  rentiemcik 
profit  tt  prendre  &c.,  due  to  the  loid,  by  the  lord's  grant  of  such  senrioe,  &(• 
to  the  tenant,  unless  the  latter  '*  has  by  such  conveyance,  as  great,  bigk, 
and  '  perdurable'  an  estate  in  the  tenements  as  the  lord  has  in  the  rest  or 
seignory,  for  then  only  are  the  latter  gone  for  ever ;  see  littleton,  seelioBi 
560  and  561  ;  Co.  Lit.  313  a  and  b  ;  and  if  the  union  of  the  land  widitlie 
rent  be  only  temporary,  e,  g.  if  the  conveyance  of  the  land  be  only  for  a  pu'- 
ticular  estate  of  less  doiatioa  than  that  which  Um  party  has  in  the  leotf 
the  rent  is  then  only  suspended  and  not  extinguished ;  see  Gilbert od  Reoti, 
1 50.    So  a  charge  on  land  coming  to  the  same  penon  who  is  entitled  ts  the 
land,  is  only  suspended  and  not  extinguished  on  this  account,  unlets  be  ktf 
the  same  interest  in  both  chai;ge  and  land ;  Price  y.  S0p^  J^arfuMF' 
Cliancery  Reports,  125,  and  cases  there  cited  by  Lord  Hardwieke  (X  ' 

The  expression  "  unity  of  possession'*  seems  to  have  been  (reqwntlyiM' 
cither  without  reference  to  the  above  well'established  distinction,  or  «iik 
the  implication  that  "  possession,"  which  may  be  of  a  smaller  eitttidiii* 
fee,  would  be  understood  as  sjrnoniroous  with  "  seisin."  Thw  it  VMf 
V.  Ttmpion,  1  Dos.  &  Full.  875.  Eyre  C.  J.  is  reported  to  have  sad,  Alt 
**  from  the  moment  that  the  possession  of  two  closes  is  united  in  ooepos** 
all  subordinate  rights  and  casements  are  extinguished;"  but  it  apMiisiPi* 
what  he  subsequently  says,  that  he  contemplated  that  pnticniinnhin*' 
right  of  an  estate  of  fee  simple  in  the  owner  of  both  cUnni tat  ht  tiki 
that  "  no  right  (of  road>  could  exist  in  the  owner  indgpetuknt  ff  tkf' 
timple:'  So  in  the  case  cited  by  the  reporters  from  Br9ek*%  Ahh  S^ 
guithment,  pi.  15.  in  their  note  to  Whalley  v.  Tomptan,  iKoui^tliM)^ 
unity  of  possession  in  J.  5.  there  stated,  was  in  truth  a  unlly  of  SBWiiiil^ 
in  fee  of  both  clcses,  (which  seems  the  fact,  for  partitioa  waapMdt.iteki 
death  among  his  daughters,)  the  way  would  b%  a  utm  om,  as  k  iW 
by  Brook ;  but  if  it  was  only  a  unity  of  possession,  without  leisin  ia  feiii 


«u-|(uiMa»i  nuncmta,  aou  we  jiKe  ',  lor  inouga  wane  mey  diii  m 
id  tbey  may  be  stopped  or  foredone,  because  a  maa  cannot  be 
mmg  himMlf ;  yet  if  they  be  divided,  things  of  that  nature  (still  in 
rerifie,  becaase  they  are  of  no  less  use  of  themselves  in  one  hand, 
diTeia^r  being  equally  (r^ms  itantibut  in  the  same  use  and  occu- 
Mceaiary  for  the  several  houses  to  which  they  belong ;  but  clearly, 
nch  thiBgs  be  foredone  or  altered  while  thty  are  in  one  hand,  and  so 
he  homes  be  again  divided,  they  cannot  be  restored  by  law,  but 
taken  as  they  were  at  the  time  of  the  conveyance  ',**  RobinsY.  Barnes, 
131.  See  also  Lady  Brown*s  case,  cited  in  Surey  v.  Pigot,  Noy,  84. 
» the  diflRuence  between  a  way  or  a  common,  which  may  be  extinct 
f,  and  a  watercourse  which  begins  only  ex  jure  naturtc,  see  per 
k  J.,  Sury  v.  Piggot,  3  Bulstrode,  340;  S,  C,  Noy,  84;  Latch. 
1  nom,  Shewry  v.  Pigat,  Jones  K.  145.  And  as  to  the  right  of 
urn,  see  Year  Book,  18  £dir.3.  22  b.  t  Rol.  Abr.  tit.  Nutans  (G), 
sfen'ji  ctae,  9  Rep.  54  a.  Com.  Dig.  Action  on  the  Case  for  Nuisance 


"Wood  against  Wilson. 

iUMPSIT  on  an  award.     The  declaration  al-  In  assumpsit 
8ged  that  certain  differences  had  arisen,  and  were  f^^  223^41. 

6d,y  the  de- 
t  set  out  in  bis  plea  the  award,  reciting,  that  by  agreement  in  writing  between 
ititiff  and  defendant,  setting  forth  that  they  had  for  some  years  carried  on 
•■  as  builders  end  excarators  in  copartnership,  and  that  they  had,  in  pur- 

of  the  partnership,  become  possessed  of  certain  messuages  and  premises, 
,  chattels,  and  effects,  and  that  disputes  had  arisen  between  them  touching 
scouDts,  reckonings,  and  dealings,  and  as  to  a  division  of  the  said  partnership 
!^  Scct,  and  other  their  estate  and  effects,  and  that  they  had  agreed  to  refer 
Itflr  t»  the  decision  &c.  of  two  arbitrators  named,  who  should  have  power  to 
a  dhukm  of  the  messuages  &c.,  and  other  the  partnership  effects  between 
iiid  that  each  party  thereby  agreed  to  execute  to  the  other  a  conveyance  of  the 
iges  ftc.,  accoraing  to  such  division  between  them,  as  the  arbitrators  should 
After  further  reciting  that  the  partnership  had  been  dissolved  by  mutual 
ty  tlie  award  directed  that  the  defendant  should  pay  the  plaintiff  223/.  4:;.  6d, 

of  all  demands  in  respect  of  his  one  equal  moiety,  half-part,  or  share  of  the 
spartnership  property,  estate,  and  effects;  and  that  on  payment  thereof,  and 
lug  spch  conreyances  as  thereinafter  mentioned  tendered  to  him  for  execution, 
should,  at  the  defendant's  request,  execute  a  proper  conveyance  unto 
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depending  between  the  plaintiff  and  defendant,  toacb- 
ing  and  concerning  their  accounts,  reckonings,  and 
dealings,  and  as  to  a  division  of  certain  copartnership 
messuages,  lands,  buildings,  and  other  the  estate  and 
effects  of  the  plaintiff  and  defendant,  of  which  they 
were  possessed  in  pursuance  of  a  partnership  betweai 
them,  that  these  differences  were  referred  to  one 
«/.  Cooper  and  W,  Barley^  with  power  to  name  la 
umpire,  which  they  did;  and  the  arbitrators  after 
wards  awarded,  that  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  223/.  4^ .  6d.  in  full  of  all  demands 
in  respect  of  his  one  equal  moiety  of  the  copartneiship 
property.     Breach,  non-payment  thereof. 

Plea,  that  the  award  was  a  certain  award,  whereby, 
after  reciting,  that  by  an  agreement  in  writings  duly 
signed,  bearing  date  &c.,  made  between  the  defendant 
of  the  one  part,  and  the  plaintiff  of  the  other  part» 
which  recited  that  the  defendant  and  the  plauitiffbad 
for  some  years  then  last  past  carried  on,  at  &c.,  the 
business  of  builders  and  excavators  in  copartnership, 
and  that  the  defendant  and  the  plaintifl^  during  the 
said  copartnership,  had  become,  in  pursuance  of  the 
said  copartnership,  possessed  of  or  entitled  to  certain 
messuages,  lands,  buildings,  and  premises,  sum  and 


and  to  the  use  of  the  defendant,  of,  in,  and  to  certain  messuages  &c.  theteinniciH 
tioned,  subject  to  certain  mortgage  debts  charged  thereon.  Also,  that  all  tiMdillJ| 
then  due  and  owing  to  and  from  the  copartnership  concern,  should  be  receiTtdaaa 
paid  by  defendant  and  plaintiff  in  equal  proportions,  and  that  if  either  shooM  la* 
vance  or  pay  any  sum  over  and  above  his  half-share  of  the  partnership  dabt^** 
amount  so  overpaid  should,  on  demand,  be  made  good,  and  repaid  to  the  paitjpil^ 
the  same  by  the  party  making  default.  The  plea  then  proceeded  to  allege,  toit  ■* 
several  messuages,  &c.  directed  by  the  award  to  be  conveyed  to  the  defendant,  ^ 
the  whole  of  the  said  copartnership  messuages  &cc.,  and  that  there  were  not  in  the  a^**!* 
any  other  provisions  than  those  above  specified  concerning  the  said  oopaitaca^ 
property,  estate,  and  etfects,  or  the  division  thereof,  or  any  part  thereof:  Hel^^ 


demurrer  to  the  plea,  that  the  award  was  final  as  well  as  sulficiently  certain  <uKi^^ 
sistent;  but  senibie,  that  if  on  motion  to  set  aside  the  award  made  in  due  ti»e,it^j*^ 
appeared  that  there  had  been  no  arrangement  between  the  partners  by  which  w^ 
messuages  &c.  were  awarded  to  one,  subject  to  the  mortgages  oo  them,  thsij*^^ 
trators  would  have  been  considered  to  have  exceeded  their  authority  ia  not  dhndiM 
them  between  the  parties. 
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3f  money,  and  other  chattels  and  effects;  and  that       18S5. 
differences  and  disputes  had  arisen  between  the 
parties  touching  their  accounts,  reckonings,  and 
gs,  and  as  to  a  division  of  the  said  copartner- 
lessuages,  lands,  buildings,  and  other  their  estate 
Sects;  and  that  for  the  amicable  decision  of  such 
iocea  and  disputes,  the    said    parties    thereby 
1  to  refer  &c»,  and  that  the  said  arbitrators,  or 
ro  of  them,  should  have  power  to  direct  a  division 
I  said  messuages,  lands,  buildings,  and  premises, 
»tber  the  partnership  effects  between  them,  and 
sach  of  the  said  parties  thereby  further  agreed  to 
te  to  the  other  a  conveyance  &c.,  according  to 
linsion  between  them  &c. :  and  after  reciting  the 
Dtment  of  the  umpire,  and  the  enlargement  of  the 
''  after  further  reciting  that  the  said  partnership 
(en  the  defendant  and  the  plaintiff  was  dissolved 
Atoal  consent  on  &c.  then  last,  they  the  said  «/*.  C, 
iCf  declared  that  they  having  taken  upon  them- 
(  the  burthen  &c.,  and  having  heard  and  exa- 
1  &c.|  did  thereby  make  and  publish  that  their 
1  in  writing  of  and  concerning   the  matters  so 
red  to  them,  in  the  manner  following ;  that  is  to 
they  did  thereby  award,  order,  and  direct,  that 
lefendant  should,  on  &c.  then  next,  between  the 
i  &c.,  well  and  truly  pay  or  cause  to  be  paid  unto 
plaintiff,  at  &c.,  the  sum  of  2231.  4«.  6d.  in  full  of 
>mands  of  his  one  equal  moiety,  half-part,  or  share 
le  said  copartnership  property,  estate,  and  effects, 
hsLt  upon  payment  thereof,  and  upon  having  such 
syances  as  thereinafter  mentioned  tendered    to 
Ebr  execution,  the  plaintiff  should,  at  the  request 
of  the  defendant,  execute  and  deliver  a  proper 
eyance  &c.  unto  and  to  the  use  of  the  defendant, 
eirs  and  assigns,  of  all  the  right  &c.  of  him  the 
tiff,  of,  in,  and  to  certain  messuages  &c.  therein 
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twd  «<^t^r6l"{n-ki(4pA4i«uiiM  bf  ^OW.  tod  T<KW.'«M<1  b^ 
t6f!^e«l;i  'a^d  9n^<^mMfy  £c<i.  (bif  ihe  eafflet  aa^^ydU 
tt^r^^y  "fitthheF^  awirrd  '«ftc.^  thait  aH  debM  ^tie ^ttd 
o\^g<  to^  lind  lfrom'''1h^  satd 'ed(>artnfershi]^  concttd, 
shduld^te  yfe6e$vM^tfi4df>aid  by  the  <fefehdai>t  and  fte 
plaintiff.  in^^e^Ofll  'f>^opoi^tidti6,  shatie  and  sbarie  aKke; 
and  Ithat  if^tlMiiR^^^^ny  9h6uM 'afdvbnce  6r  {mjr  any  sum 
or<  >  d<i«Afs  i  of  i  lxk>ritiy'6\^r  Ahd  AbdVe  tliB  htflf  Aikrt  or 
p)^q}W4ic^i to^  <  tlie> Idtiid'  t o^pali^fyicnBhi jy  d«trW,  then  ad 
iii^^iloHtcttii^  thraWbUm  idb  iot^r^aid  afaouldion  d^Mirf 
bef<:diEifiei)$<X^4  Aildi  Mpl^'to'<tfa6'  party  paying  the 
same  by  the  p&i^ty  ibakibg^  defatdt'  in  paytneflt  iliereoC; 
and  that  upon  such  payments  being  made,  and  con- 
veym^sf'  eimoiirt^d^^foi^Mid,  '^ai^k  ^  tUe  Bsid  parlies 
r99{i|sctively)8UcwHd/'lf  ¥«i^lf«dV  dxteute  aiid  deliver 
toih(f7)a¥iyir«K)uirini^)|ii«>0iid>i<^  'geilidml  tf^^  6^"^ 
Avcorni^lti^  ttbfiit  li»c»  ariid  ivetiml  mbMUagM&c.  in  the 
said4MmTd^  mentioned  ahd<  direetM  io^becMvieyedtir 
tbciidefendiifnt/wc«>e  tUe  Idiote'cf'  the  saiA  ciopaiiiMtf^ 
sfaiprlnenuagiea  i&c.^  hud-thut  thei^  is  not  in  theiaftftt 
aii5r(ptbec fpjvrvision: Dhan  ithocie :  tb^MMbefore  ^ifMciM 
c^tKspdqg  rdiet  said  (  cepaFtnti^ship  '  ^rd^jeHy^ ' eM^i 
aM  effeet8;dr:tbeidiftiiioii  >thereof^  dr  any  part  dMreofi 
VertficatioHw  I  iQieiitra) 


bf(a>tbfinji  for  tiie'pkdntiffiui3foftte4 
The;  ftr^e  tibj^tiotii  td  •  th^  tttfard* Isf ^tbar it?  ^ t^tsii 
be«Mb{e  t&e  (debtaiM^  land'ftdnff  fhla^  Ml^ 

certained,  and  at;<brlh«r^d^tCle«lbtil^^4rHI'4^l  re^ 
before  they  can  be  "  received  and  paid  by  the  plaintfff 


Wood 

V. 


IN  THE.  Fifth  Yt^a  of  WILLUM  IV .  817 

d^fendaot  io  equal  proportions."  But  tbe  dif-  1880. 
iQe,att?ge4.  is  betweea  tlie  plaintiff!  and  defendant, 
Bot:  between  them  and  their  CAi8tomer«.  [Parke  B» 
lipg  ^ahows  that  there,  was  any  dispute,  as  to  the  Wiuov. 
I  (Hiring  tp  or  from  the  firm.]  Nor  is  the  award  un« 
iin.fbrnot.miaeutely  directing  how  the  debts,  are. to 
speivedor  paid  in  equal  nmetiesr  any  more  than  for 
lirecting  in  what  mwmer  the  defendant  is  to  go  .to 
the.  .plaintiff,  whether  on  foot  or  not.  lAldertan  B. 
r.,oo^kld.  it  be  otherwise  eiqpressed?  The  reim- 
omcint  of  both  parties  is  provided  for  in  case  one 
Jiced  more  than  the  other.  Nor  can  the  ground 
iconsistency  hold  uQdcsr  the  circumstances]  The 
trators  are  also  said  to  have  exceeded  their  autho* 
in  awarding  the  prenuses  to  one,  and  not  having 
kd.the  premises.  But  the  submission  left.it  open 
lem.to  piajte  that  arrangement  if  it  appeared  best* 
»ted  Suj^denon  Powersi  471,  6th  edit. 

^iffkiman  for  the  defendant.  The  award  is  plainly 
isistent,  (oe  the  defendant  is  ordered  to  pay 
( 4a^  6d.  in  fuU  of  all  demands  in  respect  of  the 
(tiff's  one  equal  moiety  of  the  copartnership  pro* 
jT,  estate,  and  effects,  and  yet  he  is  afterwards 
Mied  to  have  a  moiety  of  the  debts  due  to  the 
em.  [Aldersan  B.  The  word ''  effects,"  as  there 
^Bather  indiides  debts  nor  the  mortgaged  pro- 
If.  Parhe  hi  By  "  effects"  is  rather  meant  property 
issession  than  ohoses  in  action,  which  debts  are.]  At 
vents,  the  mortgaged  prenuses  could  not  be  given 
De  partner,  for  the  others  must  have  had  a  share  in 
Hi' which :' ought  to  have  been  ascertained  and 
fsMi  to  hiin«  What  power  did  this  submissioiD  giVd 
ikto  direct  a  purchase  by  one  partner  of  the  other's 
r»| .  Tbatfe  the  effect  of  the  award. 
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y  md  when  no  countermand  of  the  notice  of  trial       183S. 
ita.    Begiuif.  OreimUe{a).  v^n^^^ 

LiNLEY 

v. 

UMt  fai  support  of  the  role.    Aa  iastte  waa  joined     Povlden 

e  the  tenn>  this  rule  vaight  be  moted  ft>r  in  this 

.    In  H^meav.  Pawbtt{b),  Chief  Justice  Tindai 

•  the  genera]  understanding  to  have  been^  that 

le^r  a  party  has  given  notiee  of  trials  he  is  bound 

r^eeed  pursuant  to  it>  and  if  he  fttil  to  do  so, 

leftndant  is  entitled  to  move  for  judgtnent  as  in 

of  a  nonsuit.    There  the  plaintiflP  had  git«n  notice 

rid  earlier  than  he  need  have  done,  and  was  not 

fltled  to  recede  ihim  the  consequence  of  not  trying 

rding  to  his  notice*    [Lord  Abinger  C.  B^   In  that 

the  notice  of  trial  was  not  given  for  a  day  in  term.] 

iutterworth  v.  Crabtr^{c),  Parke^B.  says,  that  if  a 

itiff  waives  the  practice  as  to  the  time  of  bringing 

imtry  cause  to  trial,  by  giving  notice  of  trial  at  a 

icutar  sheriff's  court,  he  must  proceed  to  trial  pur- 

t  to  his  notice,  and  according  to  the  practice  of  the 

t.    Were  this  rule  relaxed,  the  consequence  would 

hat,  in  20/.  cases  sent  to  the  secondary  of  London 

rial,  defendants  might,  twice  in  each  week  during 

,  be  harassed  by  repeated  notices  of  trial,  without 

g  able  to  move  for  judgment  as  in  case  of  a  nonsuit* 

lenon  B.  In  that  case  the  plaintiff  would  be  bound 

ay  the  defendant  his  costs  of  every  day  for  which 

ce  of  trial  was  given  without  proceeding  to  try ;  so 

lardship  would  arise.]     Repeated  countermands  of 

ice  of  trial  would  prevent  that  remedy  to  the  de- 

iairt*    By  Reg.  Gen.  of  this  court.  East.  1824(d), 

i)  ilDowl.  P. C.  SdS. 

7  i  Biog.  f7t ;  tod  see  Hay  v.  HowtU  and  others,  S  New  Bcp.  397. 
0  Ante,  149  ;  and  see  Wright  v.  Skinner,  Tjr.  &  Gr.  69,  Mich.  1835  ; 
^v.  WiUom,  5  Dowl.  P.  C.  658 ;  Williams  v.  Edwards,  id.  660  ,  BaddeUy 
•^9*  3  Dowl.  P.  a  S05  i  Lenney  v.  PtuUer,  id.  650. 
9  MicUUod't  R.  708. 


Miter'  the  itaufi'  tat  trid  may  accbiint  for  t 
die  bid  ^rAictJc^,  BS' but  oine^  step  could  be 
terntf.'bfit noWtb eaiv^ai 'tbe  isHie ntedth 
tfatoDAiotion^    R^g.-'Otit].  Hil.  2  W,  4.  Nti. ' 


' '  Lord  ABtHoKlt  C.  B.'-^The  officers  certif 
the  iwactice  of  tbik-tourt  does  not  require  ] 
-proceed  tbitnml  according  to  tbek  notices,  v 
A4ticea"at6  (or  trials  in  tenii,  and  we  adfa 
rule.-  ■; 

Parke  B.-^Ii»7lt£!f,  9th  ed.  764.  it  is 
where  HOticeOf  -trial  is  given  in  a  (own  caitt 
ting  iff  Ot-  sfter  tenni  tbe  defendant  may  moi 
Bient  as  in  t^se  of  a  nonsuit'  in  the  next  term 
term  after  l^t  In  Which  the  issue  (by  tbe  ol 
ought  to  have  beeh  entered.  I'aecede  to  tt 
in  this  case.  It  is  not  sworn  that  the  defenda 
tbe  expense  of  'bringing  up  bis  witnesses, 
e^sts  of  the  day  wbutii 'have  been  added  o 
If  he  didi  ttiiefe  must  be  a  dIsUhcf  inotitin. 

BoLLAKU  and  ALDEiuoK  Jls.  concurred. 


'  Rule  disctia 


IN  T,B  El^H  Yi^R,0,  WII,I,IAM|  IV.  pgi 

li 

against  Newbould  aiid^  W'b'Ocliei^yiu^'  bkilJ'  '   ' 


•<l.  ■  ■     . 


rH£ ,  defendant  ma»  «irire9l^4r  <b)rt jdi9i  fimfiff  oti  JiGdr  Sino«itli«  dew 
I  <&w«  .on;  i'«in(ai!y;a«$)},|^,4ii)r;J)A,ifl|iph  .KlM  ^will.4!iiie 
nltibffre  dftt«^  and  «.baiAiIwn4.fKu  nvn^fip  tibMiBtnit  plaintiff  may 

QGcl&re  de 

b]f.i' Tbe.tiaiei  for,|ii»d(yiQg.^l^^Wf^iOQ..t^        bene  esse 

pittiBi^in  b#U  ifTM  ;0^ti  bf^q„y)e^a^A>^!]faAl(bQ^  Mich.  3  fTi^r. 
piffi^d,. upd  ftfter.the  bwl-boi)4i6vfoited  (^i^WMtAHf  ^i^\'  fhYex?^ 
o^dock  an  4th  itfio^).  0ldQqlfOF|ltKHIiwaj9^4(^Tem}  ration  of  eight 
&  iene  esse,  with  a  notice  indorsed  to  plead  in  eight  gerWceor    ^ 
diHH: Yenwi  .5yn?^4i]. .TJ(?ft jJaijjtifl^ \mm.  Jtr^^e^^jjed  Mecutjon  of 

the  wnt  (9 

« th9;b9i^-4wp^r(wbich  ,imsr^9ie9fi4  ta  bim  W|27A  iritf.  4.  c.  39. 
Mmh)^rWigJitmm  obtwed  a,  ^nW,  ^^.s^s  iprp^^^igp  Ji^j^  ^1 4.) 

Ottit, saying ,tbc^.5»fT<y.#P^]fC»W*fp^;nirt  and  before 

March,  so  no  trial  had  been  lost.    The  only  que^lfpfi  JeJSd,^"'' 
tfgued  was,  whether  the  plaintiff  had    declared  de  whether  they 

im>e..«wein  ,tiinei,C^i«(/A».  ^<ervtlw-pWntiffi..<|)n-  !!,* ornot^SI" 

te4iiigk  tiwjt  aa.  the  *il«e„^r^e»t^iWg  *«n, »PPP«MPloe  ^"j**}?''*' 
9id:pultingJnibt^,Mir,^^f)S«di  ^ft'Jfa«!j4f«-)»t«vta^  itand  as  a 

>9d  Jii/.  ^  fTjU.  4{  N/9»  y>Ki vrb^b/iaflt  ;wl^ :/9Mi l»A4f  ceedings 

JBjiiiajdie.pa«BiBiE.oC^lTFt«.Ac.3?(.,  .r!  ,;v,  ,1  ..i  j,i\o,,  S(««* 

■n.;>.i'  ;i:i,i;f:  ,';.;»•.    ..!■  :j:,N ';•!..»  ^/>:  ^.-H  r/   fl     •.u.i:'.'  .-wW  (11    Gen,  HiL  2 

^JP;?  b.ftilfil?Js.»9tipn.  %  .plfJflMt  9j?y  MYf?j^^? 
ledaration  cp^ditip^al^  pt  any.  tf^e^.bjfc}):^  *!l^,8pffo^* 
^  are  perfected,  though  after  the  time  had  expired 
for  the  def(isn4jw|,,tp  put  in  ba^,^  ^Tlj^.Jeal  ,<J?i^on, 
^refore,  is  that  which  has  occurred  to  some  of  the 
iud^  wheiber^  ^ince  the  new  rules  made  in  pursuance 
^f2  Witt.  4.  c.  39.,  a  plaintiff  can  declare  de  bene  esse 
&t  all?  If  he  cad,  this  bail-bond  %ust  stand  as  a 
■Purity ;  if  he  cannot,  no  trial  can  ever  be  lost.     We 


Baislby 

V. 
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1^86.       shall  confer  with  the  other  judges,  and  in  the  mean- 
time the  rule  will  be  absolute  for  staying  the  proceed- 
ings only. 
Newbould.  Cur,  adv.  tmtt. 

m 

In  Trinity  term,  Pabkb  B.  delivered  judgment- 
This  case  stood  over  for  consideration  and  conferenccg— a 

with  the  judges  of  the  other  courts,  on  the  construe 

tion  of  the  eleventh  rule  of  3Iich.  S  Will.  4.    A  doab  — ic 
was  entertained,  whether  by  that  rule  it  was  intende^:E3 
to  give  the  plaintiff  the  opportunity  of  declaring  de  bea.  ^ 
esse,  whether  special  bail  had  been  put  in  or  not,  or  onl.^ 
in  a  case  where  they  had  been  put  in  but  not  perfectec5K. 
On  the  interpretation  to  be  put  on  the  rule  one  waa.y 
or  the  other,  depends  the  application  of  it  as  to  tkn^ 
bail-bond's  standing  as  a  security.    If  the  latter  we-K-^^ 
the  right  construction,  we  should   have  to  consid^z* 
some  other  rule,  which  might  be  framed  to  meet  tb^ 
difficulty.     But  the  judges,  on  conference,  think  thjiC 
the  right  to  declare  de  bene  esse  is  not  taken  away 
or  limited,  and  that  the  plaintiff  may  still  declare 
de  bene  esse  at  any  time  after  the  expiration  of  eigb^ 
days,  and  before  bail  above  are  perfected,  and  whedier 
they  have  been  put  in  or  not* 

Rule  absolute,  the  bail-bond  to  stand  as  a  security  (4 

(a)  See  Hodgum  y.  Mee,  5  Nev.fic  M.  902. 
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Starling  against  Cozens  and  three  Others. 

TRESPASS  for  assault  and  battery,  with  a  count  ^  declaration 
for  taking  a  fishing  net  from  the  plaintiff.    Plea,  ^^  trespass 

acraiDSt  four 

Dt  guiltyj  under  7  &  8  Geo.  4.  c.  29.  s.  35.    At  the  defeDdants, 
ill  before  Parke  B.  the  defendants  justified  taking  co°^°ed  two 

"^  ^  counts,  one 

le  net  under  7  &  8  Geo^  4.  c.  29.  d.  35.,  on  the  ground  for  assault,  the 
IM  plaintiff  was  found  fishing  with  it  in  ^  private  river,  ?j  ®^  fishtng 
oving  through  land  belonging  to  one  of  the  defend-  net.   The  ver- 

diet  ivas 

Dts.     The  jury  found  the  defendant  Cozens  guilty  against  one 
1  the  first  count,  of  throwing  the  plaintiff  into  the  defendant  on 

,  ,  the  first  count, 

ver,  but  acquitted  bun  on  the  second,  and  gave  a  and  for  him 
eneral  verdict  for  the  other  three  defendants  on  both  ^'^ i^^f^^i^^J 

under  7  &  8 

mot?.  The  master,  on  taxation^  would  not  suffer  Geo,  4.  c.  29. 
ioaw's  costs  on  the  second  count  to  be  deducted  ^ffhe  oAer^'^ 
om  the  costs  payable  by  him  to  the  plaintiff  on  the  defendants  on 
fit  count,  and  would  not  allow  the  three  other  de-  neid,  that  the 

lldants  their  costs.  defendan^who 

All     .  1      •      1         1  .1  .  ^^  found 

Thenger  obtained  a  rule  to  review  the  taxaUon,  on  tlie  guilty  of  the 
Ithority  of  George  y.  Elston  (a),  and    GHffiths  v.  "^^^^^^  "^^ 

^fliai(0»  (d).  deduct  the 

costs  of  a  wit- 
ness called  in 

Wordsworth  showed  cause.     The  three  witnesses  **is  defence  on 
V  Cozens^  on  the  second  count,  were  equally  neces-  count  only, 
wy  to  his  defence  on  the  first,  so  that  their  expenses  ^f?.?  ^^®  P^**°" 

•^  titt  s  costs  on 

Ave  been  properly  disallowed,  as  not  payable  by  the  the  first  count; 
plaintiff  to  him,  and  consequently,  as  not  to  be  de-  ^-t^JJd^' 

seem,  entitled 
(«)  I  Bing.  N.  C.  313.  (b)  Ante,  Vol.  II.  757.  so  to  deduct 

the  costs  of 
other  wit- 
I^Mtt  called  for  the  defence  on  the  second  count,  who  were  also  examined  as  to  the 
'^  Held  alto,  that  as  the  other  three  defendants  must  be  taken  prirn^  facie  to 
^  joined  the  first  in  employing  the  attorney,  they  were  each  entitled  to  a  fourth 
'^  of  their  costs,  to  be  paid  them  by  the  plaintiff,  or  set  off  against  the  costs  pay- 
"Wto him  by  the  defendant,  who  was  found  guilty ;  unless  indeed  it  should  appear 
^ue  master  on  taxation,  that  the  nttorney  was  employed  on  the  sole  responsibility 
n  that  single  defendant,  without  any  retainer  by  the  rest. 
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ducted  from  the  costs  payable  by  him  to  the  plaintiff 
on  the  first  issue.      The  evidence  for  the  defence 
showed  the  three  last  defendants  to  be  wholly  innocent 
of  the  act  of  assault^   which  was  quite  distinct  from 
seizing  the  net^   Richards  y.  Cohen  {a).      \^Parke  B. 
The  evidence  of  Bosanquet,  one  of  the  defendants' 
witnesses,  only  applied  to  the  taking  the  net.    The 
master  should  have  allowed  the  defendant  Cozens  hi^ 
costs,  to  be  deducted  from  the  plaintiff's.]     As  it  doe^ 
not  appear  that  the  three  other  defendants  employeicB 
the  attorney,  or  incurred  any  costs,  they  have  no  rigl^  i 
to  extra  costs. 


Parkb  B. — Prim&  facie  all  the  defendants  must 
taken  to  have  employed  the  attorney  to  defend  the  actic^ti  • 
so  that  as  each,  if  the  defence  failed,  would  incur  liability* 
to  pay  a  portion  of  the  plaintiff's  costs,  so  each,  if  sue* 
cessful,  would  be  entitled  to  be  allowed  a  fourth  of  their 
costs  to  be  paid  by  the  plaintiff.    For  it  was  laid  down 
by  BayUy  B.  in  Griffiths  v.  Kynaston  (&),  after  coo* 
ference  ¥nth  the  other  judges,  that  the  old  practice  of 
allowing  only  40«.  costs  to  defendants  who  have  bees 
acquitted,  is  not  correct,  and  that  they  are  entitled  ta 
an  aliquot  proportion  of  the  costs,  according  to  tbe 
number  of  defendants  on  the  record.     But  it  will  be 
a  subject  of  inquiry  by  the  master,  whether  the  three 
defendants,  who  were  altogether  acquitted,  employed 
the  attorney ;  if  they  did  not,  and  if  the  attorney  w*s 
employed  on  the  sole  responsibility  of  Cozens,  they  fril 
not  be  so  entitled ;  but  if  they  did,  George  v.  BlsMif) 
shows,  that  the  costs  to  which  the  acquitted  defeodiM* 
are  entitled,  may  be  set  off  against  the  damages  aod 
costs  payable  to  the  plaintiff  by  the  defendant  wbo 


(a)  3  Dowl.  p.  C.  533. 
(c)  1  Bing.  N.  C.  513. 


(6)  AnU,  Vol.  II.  757. 
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has  |)qen  Jfound  guilty.  .  TbeidefencjUot,  tCAz^Kft)  M,ill 
It  all  events ;  be  j^ntitl^,  tu  full  jCpBUftn.  tin  m^m^ 
county,  as  between  attorney' ;andcligAt9»  pursuant  1Q 
7&8  Geo.  4.  c.  29,  s.  75.  wh^cli  provi4f8„,thatJ{^;ia 
tny  tction  brought  for  any  tbing  \clon^  if),  pp^^uainpiep 
of  (hat  act,.^  verdict  ^hali.  pa^a.fo^  t^(^  defigni^t, 
be-shall  repover  ,^ia  full  costs  ;^:ibetv,Qfi>  ^torn^jj^ft^ 

^^»*v  :  .      .'■:   .  ■■•  •:  -J  i.ii.   I  -.1.   .4  ■,!  ..}-)•) 

. ,    Rulj?  Absolut^  ipr  .r^jpiewjypg  t|^e.  t^x^^^n,.,^, 
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-.t;  •/  fl  i  ••> 


COVENANT.    The. declaration  stated,  that  here-,  T»»e  defend- 
■      '■■   ■!    '  •.  .   '     ■  r.    •' ».(]!> I  ants  insured 

.  jQfojre,   to  wit,  on  23  M^rqh  1833,  by  a  qertain  against  fire 
aeedj^ppU,  being  a  policy  of  insurance  tlien  made  and  ceyain  cotton - 

/  .  1  „  »\  r  Wright's  work, 
"vchidingst^ndingand  going  irenr  therein,  with  ehirine-ho\ise  A()jaini!iig,  and  the  steam- 
9^giQ«  therein.  -IIm- <polic]f  reciied^Uiattlkd-buiM^ng^  '^f  r^l)fi<)kri>uiU  and  slated, 
banned  exclusively  by  steam,  lighted  by  gas,  &c.  worked .  by  ihe  steam-engine 
^o«e  mentioned,  tta  the  tenure  of  one  firtn  only, 'stiind'irtif  H^rf4i4iii  all  other  mills, 
^  vork^  6y  fiuy  only- ,  The.  mills  &c.,were  .copsipi^d,by;,fii:ey.and  the  insured 
•^  on  the  policy.  Held,  that  these  words'  referred  /iot'  to  tlSe  steam-engine,  or 
^  part  of  thegearv  but  to  the  miii  bnly-:  so  thHstpfoi'SfbiJh  passed  through  the 
'^^Uoi'^ill  might  be  kept  turning  ^nd  moving  by  th^  ^eam-ene^ne  by  night,  to  keep 
^  mills  gohig,  so  long  as  the  injured  cottoil-inin'  was  tiofSorlre^except  by  day. 
<l^  t  ooffdition  of  the  poliey.iA  wat'itipji|l<^«d,.  tb^t  f]r,ery,i|ifsl>W>9e  attended  witli 
^ticalar  circumstances  of  risk,  arising  from  the  situation  .or  construction  of  the 
*ttiiM!,or  the  tieto^  of  the  trade' caFried  onf-'^isixfh^^pmHify  mentioned  in 
^  (tfder  given  fGff|l)e|)olicy,  so^, that  the  r|sK,niig^t  .be  ^^  and  that 

jK)t  so  expressed,  or  if  any  misrepresen^tion  should  tie  given  &c.,  or  if  after  the 
■Kctiiigtfae  tniuiande  the  fiak  khoDtd.'be  incineased'by  ^aityilS^loiitKiiy  <*  hazardous 
^1  operation  or  proci^ss,  or  hazardous  conpmvnict^tion^''  the  insured  would  not  be 
Qtitled  to  ttnv  benefit  under  the  policy.  1\>  an  'action'  on  the  'potll^Ht  was  pleaded, 
lb|t  after  Ibe  making  the  policy,.the  steai»«ngiii^;tihQf¥)^  meptW^cl  was  worked 

2^D^t,  and  not  by  day  only,  whereby  the  risk  in  the  S|^i(l  policy  was  increased:" — 
(M«tliattfitiplaiiH?ff  would  be  ^fitl^  t6'judgMlen«r44eil^!li  i^'Mict  entered  on 
^jri^it  beii^  bad  for  not  averring  ^^t  pacti^Hlaripircy/a^f^tajp^.pf  risk  existed, 
•wtt  were  not  expressed  in  the  order  given  for  the  pbfiry,  dr  were  misrepresented, 
^  that  after  the  assurance  had  been  completed  an  alteration  had  been  made  by 
*kich  the  risk  was  increased,  or  that  a  hazardous  trade,  operation,  process,  or  com- 
ftttnirttion  was  carried  on  which  was  not  carried  on  whpn  the  pohcy  was  efiected. 

VOL.  V.  3  I 


sac 


CASES  IN  EASTER  TERM 


1835. 


WHITBHEAn 
V. 

Price 
and  Others. 


scaled  ^ith  the  respective  seals  of  the  defendants, 
being  directors  of  a  certain  company  called  The  Pro- 
tector Fire  Insurance  Company^  (profert)  after  reciting 
that  the  plaintiff  and  one  Mayall,  who  died  before  the 
commencement  of  the  suit,  had  paid  the  sum  of  32/.  to 
the  directors  of  The  Protector  Fire  Insurance  Cm- 
jHiny  in  London,  and  had  also  agreed  to  pay  the  sum 
of  32/.  yearly  on  the  25th  March,  during  the  contina- 
ance  of  the  said  policy,  for  insurance  from  loss  or 
damage  by  fire,  the  property  thereby  described  not 
exceeding  the  sum  specified  under  each  head  of  insiur- 
ance ;  namely,  on  the  larger  end  of  a  cotton-mill,  called 
Union  Mill  {A..)  1800/.:  on  millwright's  work,  includ- 
ing the  standing  and  going  gear  therein,  200/.;  on 
the  smaller  end  of  the  said  cotton-mill  (B.)  900/.;  ou 
millwright's  work,  including  the  standing  and  going 
gear  therein  100/.;  on  the  engine-house  adjoining  tbe 
larger  end  of  the  said  mill,  and  being  under  the  same 
roof  therewith  (C.)  400/. ;  on  the  steam-engine  therein, 
350/.;  on  the  warehouse  communicating  with  the  said 
mill  by  a  staircase,  the  upper  room  of  which  was  used 
for  blowing  and  scutching  cotton  in,  250/. ;  and  recit- 
ing, that  the  aforesaid  buildings  were  brick  built  and 
slated,  situate  near  Oldham,  in  the  county  aforesaid; 
warmed  exclusively  by  steam,  lighted  by  gas  from  tbe 
Oldham  Gas  Light  Company^s  Works,  which  gas  in 
the  blowing  and  scutching  room  was  inclosed  in  glass, 
worked  by  the  steam-engine  above  mentioned,  in  tenure 
of  one  firm  (Messrs.  Sowden,  Gartside  &  Co.)  only, 
standing  apart  from  all  other  mills,  and  worked  by  day 
only,  and  that  the  marks  had  reference  to  a  plan  of  tte 
building  on  the  order  for  the  said  insurance,  tbe  said 
defendants  did  covenant  and  agree  with  the  said 
./.  Whitehead  and  J.  Mayall,  that  from  the  2ath  of 
March  1 833,  to  and  inclusive  of  the  whole  of  tbe  25tn 
of  March  1834,  and  so  long  as  the  said  insured  should 
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or  cause  to  be  paid  the  sum  of  S2L  at  the  time 
*ein  above  mentioned,  and  tlie  directors  for  the 
i  being  should  accept  the  same,  the  stock  and 
la  of  the  company  should  be  subject  and  liable 
>ay  or  make  good  to  the  said  insured,  their  execu- 
9  administrators,  or  assigns,  all  such  loss  or  damage 
hould  happen  by  fire  (except  loss  or  damage  by 
happening  by  any  invasion,  foreign  enemy,  or  civil 
imotion,  or  any  military  or  usurped  power  what- 
r)  to  the  property  above  mentioned,  amounting  in 
whole  to  no  more  than  4000/.,  according  to  the  con- 
ons  indorsed  on  the  said  policy,  as  by  the  said 
icy,  reference  being  thereunto  had,  will  more  fully 
>ear:  And  the  said  plaintiff  further  says,  that  the 
1  conditions  in  and  by  the  said  deed  or  policy  men- 
led  and  alluded  to  are  as  follows;  (that  is  to  say) 
'^t,  that  every  person  desirous  of  effecting  an  in- 
ance  must  state  his  name,  place  of  abode,  and 
upation;  he  must  describe  the  construction  of  the 
Idings  to  be  insured,  where  situate,  and  in  whose 
upation;  of  what  materials  the  same  were  respec- 
1y  composed,  and  whether  occupied  as  a  dwelling- 
tse,  or  otherwise.  Also,  the  nature  of  the  goods  or 
er  property  on  which  such  insurance  might  be  pro- 
ed,  and  the  construction  of  the  buildings  containing 
b  property.  Secondly,  that  every  insurance  at- 
led  with  particular  circumstances  of  risk,  arising 
Q  the  construction  of  the  premises  or  the  nature 
:he  trade  carried  on,  or  the  goods  therein,  was  to 
specially  mentioned  in  the  order  given  for  the 
ley,  so  that  the  work  might  be  fairly  understood ; 
H>t  so  expressed,  or  if  any  misrepresentation  be 
BDi  so  that  the  insurance  be  effected  upon  a  lower 
mium  than  ought  to  be  paid;  or  if  buildings  or 
ds  be  described  in  the  policy  otherwise  than  they 
By  were;  or  if  after  an  insurance  should  have  been 

3i2 


1835. 

Whitehead 

V. 

Price 
and  Others. 


111(1  on  [lie  (erms  mvy  nii^ 
entitled  to  any  benefit  under  Ins  policy. 
all  the  conditions  material  to  be  stated.] 
The  declaration  afterwards  averred, 
making  the  policy,  to  wit,  on  the  Sd  of 
a  certain  memorandum  in  writing,  indo 
eaid  deed  or  policy,  by  the  direction 
privity  and  consent  of  the  eaid  defei 
declared  that  the  boilers  belonging  to  th 
which  worked  the  milts  described  in  tl 
being  completely  outside  the  buildings 
said  policy,  and  the  two  portions  A.  t 
mill  being  completely  detached  from  i 
the  premium  from  Lady-day  1834  i 
thenceforward  annually,  should  be  redu 
centum,  say  in  the  whole  28/.,  subject 
vious  conditions  and  warranties,  as  by  t 
with  the  said  memorandum  indorsed  th< 
ence  being  thereunto  had,  will  more  ful 
then  averred,  that  the  plaintiff  and  Mi 
time,  at  the  time  of  making  of  the  po 
thence  until  the  loss  thereinafter  mc 
jointly  interested  in  the  insured  pr 
amount  of  money  insured,  and  that  tHf 
in  the  said  policy  mentioned  and  so  in 
said,  afterwards,  to  wit,  on  &C.,  were  bi 
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Q  be  efiected  on  a  lower  premium  than  ought  to  have 
^en ;  and  then  alleged  performance  of  all  the  other 
ondkions  mentioned  in  the  policy. 

The  defendants  pleaded  eight  special  pleas;  but 
le  question  turned  only  on  the  sufficiency  of  the 
>urth  and  sixth.  The  fourth  plea  was,  that  the 
.eatn- engine  and  certain  parts  of  the  gear  in  the  said 
olicy  of  assurance  mentioned,  and  after  making  of  the 
lid  policy  and  memorandum,  to  wit,  on  1st  May  1834, 
nd  on  divers  other  times  between  that  time  and  the 
estruction  of  the  premises  by  fire,  as  in  the  said 
edaration  mentioned,  were,  without  the  leave  or  con- 
^nt  of  the  said  defendants  or  of  the  directors  of  the 
Lid  company,  worked  by  night  and  not  by  day  only, 
pntrary  to  the  tenor  and  effect,  true  intent  and  mean- 
^  of  the  said  deed  and  policy  of  assurance  and 
^morandum.  The  sixth  plea  was,  that  after  the 
^(ing  the  said  writing  or  policy  of  assurance  and 
^morandum,  to  wit,  on  the  1st  o(  May  1834,  and  on 
''Vers  other  days  and  times  between  that  day  and  the 
^struction  of  the  said  premises  in  the  declar^ation 
Motioned,  the  said  steam-engine  in  the  said  deed  or 
^licy  mentioned,  was  worked  by  night  and  not  by 
^y  only,  without  the  licence  &c.  of  the  said  defend- 
)ts  or  the  directors  of  the  said  company  in  the  said 
^licy  mentioned,  whereby  the  risk  in  the  said  policy 

assurance  was  increased,  and  so  the  defendants 
^y,  that  the  plaintiff  and  J,  Mayall  thereby,  and  by 
^8on  of  not  having  the  consent  of  the  said  defendants 

the  directors  of  the  company,  ceased  to  be  entitled 
uny  benefit  under  the  said  policy  of  assurance  and 
^tnorandum. 

Heplication  to  the  fourth  plea,  that  the  said  steam- 
^gine  was  not,  nor  was  any  part  of  the  gear  in  the 
^id  policy  of  assurance  mentioned,  after  the  making  of 


1835. 
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V, 
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the  said  policy^  worked  by  night,  and  not  by  day  only, 
in  manner  and  form  &c. 

To  the  sixth  plea,  that  the  steam-engine  in  the  said 
policy  of  assurance  was  not,  after  the  making  of  the 
said  policy,  worked  by  night,  and  not  by  day  only,  in 
manner  and  form  &c. 

At  the  trial   before  Aldersan  B.  at  the  last  spring 
assizes  for  Lancashire,  it  appeared,  that  previous  to 
the  making  the  policy,  certain  interrogatories  were  pu^ 
to  the  assured,  one  of  which  was,  whether  the  mill  wai.« 
worked  by  night  as  well  as  by  day?    The  answer  was, 
that  it  was  worked  by  day  only,  and  not  by  nigbt. 
The  steam-engine  was  in  a  detached  building,  and 
communicated   its   power    to   the  plaintiff's   mill   hy 
means  of  shafts.     Shafts  were  carried  from  it  throogfm 
the  plaintiff's  mill,  so  as  to  convey  the  moving  poveir* 
of  the  steam-engine  to  other  mills.     The   plaintifi^ 
mills  were  worked  by  day  only,  but  the  steam-engine 
was  kept  going  all  night,  and  the  shafts  which  coffl-^ 
municated  its  moving  power  to  the  plaintiff's  mills,  a^ 
well  as  to  the  mills,  were  also  in  motion  all  night  Tb^ 
defendants  urged,  that  this  was  a  "  working  by  night, 
contrary  to  the  policy.     The  learned  judge  gave  th^ 
defendants  leave  to  enter  a  verdict.     Verdict  for  tb^ 
plaintiff.    A  rule  having  been  obtained  according  t^ 
the  leave  reserved. 


Blackbumey  Alexander  and  Wightman  appeared  \0 
show  cause  ;  but  having  premised  that  the  fourth  and 
sixth  pleas  were  bad,  and  that  the  plaintiff  would  b^ 
entitled  to  judgment  non  obstante  any  verdict  which 
might  be  entered  for  the  defendants  upon  the  issued 
raised  by  them, 

Cresswell,  Tomlinson  and  W.  H,  Watson  were  caDed 
on  to  show,  that  the  fourth  and  fifth  pleas  would  aflbid^ 
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ifficient  legal  defence  to  the  action,  had  a  verdict 
^en  entered  on  them  for  the  plaintiff.  First,  as  to 
e  fourth  plea»  the  policy  recites  that  the  buildings 
sre  brick  built,  warmed  by  steam,  lighted  by  gas,  &c. 
irked  by  the  befare'inentianed  steam-engine,  in  the 
nure  of  one  firm  only,  standing  apart  from  all  other 
ills,  and  worked  by  day  only.  Those  words  must 
imprehend  every  part  of  the  matters  insured,  every 
ing  which  was  capable  of  being  worked,  e.  g.  stand- 
g  and  going  gear,  in  order  to  prohibit  and  prevent 
irking  by  night  with  any  part  of  it.  But  the  above- 
sntioned  ''  gear"  was  kept  going  by  night,  contrary 
the  policy.  The  plaintifi*'s  mill  could  only  receive 
e  moving  power  by  the  gear,  as  the  medium  of  its 
^iplication  to  the  other  machinery,  but  the  policy 
ipulates  against  working  any  part  of  this  at  night, 
tie  shafts  are  a  part  of  the  gear  (a),  and  were  kept 
orbg  and  turning  all  night.  Turning  is  the  work 
L^y  are  adapted  to  perform,  viz.  in  setting  in  motion 
ther  articles  for  an  ultimate  object.  But  the  working 
le  steam-engine  at  night  was  a  breach  of  the  warranty 
rhkh  is  to  be  construed  strictly.  As  to  the  sixth  plea, 
tissue  was,  whether  the  steam-engine  was  worked 
^  night.  The  consequent  increase  of  risk  is  admitted 
w*  the  plea.  [^Alderson  B.  The  jury  found  there  was 
^  increased  risk.]  It  is  not  put  in  issue.  The  fact 
of  the  engine  being  worked  by  night  has  been  found ; 
wQ  it  necessarily  follows,  that  the  allegation  '' whereby 
^  risk  in  the  policy  of  assurance  was  increased,"  is 
admitted.  For  being  only  matter  of  fact,  and  not  an 
^nterence  of  law,  it  should  have  been  traversed  if  not 

• 

mtended  to  be  admitted;   Beale  v.  Simpson  {b).     In 
■^•co*  v.  Nockells  (c).  Best  C.  J.  says,   "  the  virtute 

(•)  See  3  Tyr.  612.  Trapp^s  v.  Harter, 

(&)  Ld.  Raym.  408. 

(0  4  Biogh.  729.    Judgment  of  the  court  of  Exchequer  Chamber. 


1835. 

VVUITEUEAD 
V, 
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cujus  sometimes  raises  a  mixed  question  of  law  and 
fact,  and  when  this  is  the  case,  there  may  be  a  tra- 
verse, for  that  is  the  only  mode  by  which  the  facts  are 
to  be  settled  on  which  the  law  depends.*'  [JParhe  B. 
If  the  increase  of  risk  was  not  put  in  issue,  it  would  be 
an  immaterial  issue,  and  a  case  for  a  repleader.  For 
the  fact  of  working  by  night  is  immaterial,  if  the  risk 
is  not  thereby  increased.] 


Lord  Abinoer  C.  B. — We  are  called  upon  to  put  9 
grammatical  construction  upon  a  passage  in  this  policy, 
and  to  say  whether  "  steam-engine**  is  the  nominative 
case  to  the  word  ''  worked,**  in  the  second  place  in 
which  it  occurs  in  the  sentence  in  question,  and  I  think 
it   clearly   is   not.      The   next  question    is,    whether 
*'  working*'  is  satisfied  by  the  turning  of  shafts?    It 
has  been  pressed  upon  us  in  argument,  that  theap- 
right  shafts  must  be  considered  as  part  of  the  gearin;^ 
or  of  the  steam-engine,  and  the  millwright's  work  i» 
part  of  the  mill,  and  that  the  keeping  the  shafts  turn- 
ing during  the  night  was  a   "  working  by  night,*'  in 
contravention  of  the  policy;  but  that  is  to  confouol 
the    word    "  working "    with    the    word    "  tumiog. 
Though  the  shafts  were  moving  during  the  night,  the 
mill  was  not  working.     The  word  "  work"  is  not  to  be 
used  in  its  popular  sense.     The  interrogatory  was,  do 
you  work  it  by  night  or  by  day?  the  answer  is,  wc 
work  it  by  day;  that  is,  we  work  it  by  day  only,  oor 
hands  are  on  during  the  day  only,  and  not  during  tbe 
night.    I  do  not  think  that  the  mere  moving  or  turning 
of  the  upright  shafts  is  a  "  working"  in  the  sense  that 
has  been  ascribed  to  it.     Something  more  must  ba^ 
been  done  to  vacate  this  policy.     Thus,  it  might  have 
been   sufficient  for    that    purpose   if  the  turning  bf 
night  that  which  forms  part  of  the  machinery,  bid 
been  attended    with   increased  risk;   but  unless  tbit 
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n  80  founds  I  think  the  policy  must  stand,  and        1835. 
»  judgment  must  be  for  the  plaintiff.  ^-^v-^/ 

WuiTEHEAD 

t;. 

:e  B. — I  am  of  the  same  opinion.    The  ques-        PafcE 

les  as  if  this  were  a  motion  by  the  plaintiff  for 

(it  non  obstante  veredicto,   on  the  fourth  and 

leas,  and  turns  on  the  validity  of  those  pleas. 

ngy  for  the  sake  of  argument,  that  both  are  to 

n  to  be  proved  to  the  full  extent  of  these  alle- 

it  appears  to  me  that  neither  of  them  affords 
iwer  to  the  action.     The  fourth  plea  is,  that 

steam-engine,  and  certain  part  of  the  gear  in 
[  policy  of  assurance  mentioned,  were,  after  the 

of  the  said  policy,  and  before  the  destruction 
said  premises  by  fire,  without  the  leave  or  con- 
the  directors  of  the  company,  worked  by  night 
t  by  day  only,  and  contrary  to  the  tenor  and 
true  intent  and  meaning  of  the  said  policy, 
ng  then  that  the  steam-engine  and  part  of  the 
lay  have  been  worked  without  the  leave  and 
;  of  the  defendants,  or  of  the  directors  of  the 
ly,  by  night  and  not  by  day  only;  the  question 
ther  that  avoids  the  policy.  That  depends 
'  upon  the  construction  to  be  given  to  the  words 

by  day  only*'  in  the  policy ;  language  which, 

somewhat  obscure,  cannot,  I  think,  be  applied 
(team-engine  or  any  part  of  the  gear,  but  to  the 
tnill.  That  appears  to  me  the  fair  construction 
:erms  of  this  part  of  the  policy.  The  insurance 
le  larger  end,  and  another  end  of  the  mill  called 
ton  Milly  upon  the  building  of  the  engine-house 
am-engine,  and  the  building  of  the  warehouse 
blowing  and  scutching  of  cotton.     The  policy 

"  that  the  aforesaid  buildings  were  brick  build- 
d  slated,  lighted  with  gas ;"  (that  applies  to  all 
Idings)  "  and  worked  by  the  steam-engine  above 


engine,"  and  I,  therefore,  read  this  pai 
ance  to  be,  that  the  cotton  mill  should 
the  ateam-engine,  and  worked  by  day 
result,  it  appears  to  me  that  this  polii 
cotton  milt,  which  is  worked  by  a  steamn 
day  only.  IF  this  is  the  true  meaning,  i 
cotton  mill  having  been  worked  excep 
plea  is  no  answer  to  the  declaration,  i 
plea,  it  appears  to  me  open  to  the  same 
fourth,  unless  it  can  be  brought  witfai 
condition  indorsed  on  the  back  of  the 
provides,  that  when  any  insurance  is 
particular  circumstances  of  risk,  arising  I 
tion  or  construction  of  the  premises,  or  fi 
of  the  trade  carried  on,  &c.,  such  circui 
be  specially  menti(Hied  ;  or  if  any  misrep 
given,  so  that  the  insurance  is  efiecte 
premium  than  it  otherwise  would  be, 
avoided.  So  also,  if  there  had  been  i 
increasing  the  risk  after  the  insurance  h; 
pleted,  or  if  any  hazardous  trade,  operal 
was  carried  on,  which  was  not  so  can 
time  of  the  policy  being  granted,  the  polii 
but  there  is  no  averment  that  there  \ 
operation  carried  on,  which  was  not  car 
time  the  insurance  was  effected,  as  ther 


Whitehead 

V. 
RI( 

and  Others. 


IN  THE  Fifth  Year  of  WILLIAM  IV.  835 

he  words  *'  worked  by  day  only,"  as  contained  in  this       1835. 

;K>Iicy.     Now,  on  looking  at  the  policy  itself,  and  its 

nibject-mattery  I  have  no  doubt  that  the  mill,  and  the 

mill  only,  is  the  nominative  case  to  the  words  "  worked        Price 

by  day  only."    There  is  without  doubt  ambiguity  on 

the  face  of  the  policy,   but  I  think  this  the  only  safe 

construction. 

Alderson  B. — I  quite  agree  with  the  rest  of  the 
:^ourt  in  the  interpretation  which  they  have  put  upon 
Ills  policy.  It  seems  to  me,  that  its  ambiguity  arises 
Tom  the  position  of  the  words  having  been  changed. 
f  after  the  words  '*  worked  by  the  steam-engine  above 
Dentioned,"  you  read  on  **  and  worked  by  day  only," 
here  is  no  doubt  that  the  latter  words  refer  to  the 
niU.  That  view  is  corroborated  by  the  words  which 
^mediately  follow  *'  standing  apart  from  other  mills." 

S.ule  absolute  to  enter  judgment  for  the  plaintiff. 
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1835.  Fallows  agaiiist  Bird. 

Assumpsit  on  A  SSUMPSIT  by  the  drawer  against  the  accept©^ 

change  for  ^^  ^  ^'''  ^^  exchange  for  65/.     Counts  in  indebi-' 

65/.,  with  an  tatus  assumpsit  for  100/.,  for  work  and  labour  as  a0 

count, con-  agent  generally;  for  100/.  for  work  and  labour  as • 

eluding  to  the  surveyor;  100/.  for  interest,  and  100/.  on  an  accooat 

plaintiffs 
damages  of 

200/.    Pleas:  as  to  35/.,  parcel  of  the  money  in  the  bill,  that  defendant  accepted 
the  bill,  so  far  as  respected  that  sum,  for  the  plaintiff's  accommodation,  oo  tent^ 
stated  in  the  plea.     As  to   the  sum  of  40/.,  other  parcel  of  the  sums  in  the  dr' 
claration  mentioned,  the  defendant  pleaded  payment  of  that  sum  into  court,  iB«i 
that  plaintiff  had  not  sustained  damages  to  a  greater  extent  than  the  said  sumoif40/« 
in  respect  of  the  cause  of  action  in  the  said  declaration  mentioned  a$  to  Ikt^ftm- 
Verification.    And  as  to  the  residue  of  the  said  sums  and  premises  in  the  last  couot* 
non  assumpsit.    The  replication  took  issue  on  the  first  plea,  denying  the  bill  to  b* 
an  accommodation  bill,  and  also  on  the  last  plea,  without  noticing  the  second.   Tbe 
jury  found  a  verdict  for  the  plainliiT  for  30/.,  and  it  was  held,  that  as  the  malen*^ 
question  for  the  jury  was,  whether  any  thing  remained  due  to  the  plaintiff  from  the 
defendant,  the  judgment  could  not  be  arrested  on  the  eround  of  any  discootiootoce 
on  the  record,  by  not  answering  the  second  plea  ;  and  that  though  a  nolle  prwe^o 
should  regularly  have  been  entered  before  the  trial,  that  might  be  done  before  efltr^ 
ing  up  final  judgment. 
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ed,  to  the  plaintiflT's  damage  of  SOOL    Pleas:  first,  1835. 

0  35/.  parcel  of  the  sum  of  money  in  the  bill  of  v^^-^**^ 
hange  in  the  first  count  mentioned,  that  the    de-  Tf^AtLows 
iant  accepted  the  bill  of  exchange  so  far  as  re-  Bird. 
cted  the  sum  of  35/.,  for  the  accommodation  of  the 

ntiflT,  upon  the  terms,  that  if  the  defendant  should 
the  said  sum  of  35/.,  the  same  should  be  returned 
lim,  and  that  he  should  not  be  liable  or  called  upon 
)ay  the  said  sum  to  the  plaintiff;  and  the  defendant 
:ber  said,  that  the  plaintiff  always  held  and  still 
ds  the  said  bill  upon  the  aforesaid  terms.  Verifi- 
lon.  Secondly,  as  to  40/.,  other  parcel  of  the  sums 
the  declaration,  payment  of  that  sum  into  court, 
li  the  usual  averment,  that  the  plaintiff  hath  not 
tained  damages  to  a  greater  extent  than  the  said 

1  of  4()/.,  in  respect  of  the  cause  of  action  in  the 
I  declaration  mentioned,  as  to  that  sum.  Verifica- 
I.  Thirdly,  as  to  the  residue  of  the  said  sums  and 
noises  in  the  last  count,  non  assumpsit. 
Uplication  to  the  first  plea,  that  the  defendant  did 
accept  the  said  bill  of  exchange,  so  far  as  respects 
said  sum  of  35/.,  for  the  accommodation  of  the 

intiff,  and  upon  the  terms,  that  if  the  defendant 
uld  pay  the  said  sum  of  35/.,  the  same  should  be 
irned  to  him,  and  that  he  should  not  be  liable  or 
ed  on  to  pay  it.  Issue  thereon. 
Similiter  to  the  last  plea.  No  replication  to  the  plea 
payment  of  money  into  court.  The  plaintiff  had  a 
diet  for  30/.  at  the  Warwick  assizes.  Gale  having 
ained  a  rule  nisi  for  arresting  the  judgment,  on  the 
imd  that  the  neglect  to  notice  the  second  plea  had 
ianoned  a  discontinuance  on  the  record, 

Gaulbum  Serjt.  showed  cause.  This  rule  must  be  dis- 
Wged  on  two  grounds,  first,  that  the  error  of  not  reply- 
l  or  entering  a  nolle  prosequi  before  the  trial,  was  cured 
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1835.  by  the  verdict  for  the  plaintiff,  on  the  plea  as  to  die 
residue ;  and  next,  that  a  nolle  prosequi  may  be  en- 
tered at  any  time  before  final  judgment  As  to  die 
first  pointy  the  payment  of  money  into  court,  all^ 
in  the  second  plea,  is  not  traversed.  Nor  was  a  ijepE- 
cation  required,  unless  further  damages  had  beeo  m» 
tained.  But  if  that  is  otherwise,  the  last  plea,  whick 
in  substance  alleges  that  no  further  sum  was  due  or 
damages  sustained,  was  put  in  issue  and  found  for  die 
plaintiff.  The  residue  due  to  the  plaintiff  was  die 
matter  in  dispute  at  the  trial.  Then  the  jury  most 
have  considered  what  sum  remained  due.  At  d 
events,  the  plaintiff,  before  final  judgment,  is  in  time  to 
enter  a  nolle  prosequi,  and  satisfaction  as  to  the  40L 
mentioned  in  the  second  plea;  Fleming  v.  Langt(m(a)i 
Duperoy  v.  Johnson  (6). 

Gale  in  support  of  the  rule.  Cases  in  which  db" 
continuance  has  been  cured  by  verdict,  were  casei 
of  several  pleas,  where  each  was  pleaded  by  leave 
of  the  court  to  the  whole  declaration.  There  aie 
three  separate  pleas  on  this  record,  each  affects  to 
answer  a  part,  and  each  has  a  separate  commencemeflt 
and  conclusion.  [Lord  Abinger  C.  B.  All,  togeditff 
form  but  one  defence  to  the  action.  How  can  die 
plaintiff  traverse  the  payment  of  money  into  court! 
He  might  have  taken  it  out  had  there  been  a  prajer 
of  judgment,  as  prescribed  by  the  new  rules.  AUff* 
son  B.  There  should  have  been  no  third  plea,  for  die 
second  plea  of  payment  should  have  been  pleaded 
to  the  residue  (c).  Is  it  possible  that  there  could  be 
larger  damages  on  the  plea  of  payment  than  the  4tf 
actually  paid  into  court,  when  no  further  damages  ere 

(a)  Slra.  532.  (6)  7  T.  R.  473. 

(r)  See  Sharman  v.  Steven$onf  ante,  565. 
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(ged  to  be  sustained  as  to  that  sum.     Lord  Abinger        1835. 

B.  The  plea  of  payment  of  money  into  court  is 

>niial^  for  it  is  not  pleaded  generally,  in  compliance 

b  the  new  rules,  nor  has  it  concluded  with  a  prayer 

judgment  as   to   the   further  maintenance   of  the 

WL    That  produced  the  perplexity,  and  induced 

)  plaintiff  to  treat  the  second  plea  as  if  it  had  oc- 

ned  before  the  new  rules.]     The  second  plea  has 

t  been  answered  or  tried  at  all.     Had  the  plaintiff 

tered  a  nolle  prosequi  as  to  the  40/.,  that  would 

le  settled  all  questions  as  to  so  much ;  whereas  here 

b  verdict  for  30/.  may  be  for  part  of  the  very  40/. 

id  into  court,  the  jury  being  shut  out  from  seeing 

at  fact  on  the  second  plea. 

Lord  Abinger  C.  B. — The  answer  to  the  last  ob- 
rvation  is  obvious,  because  the  jury  must  have 
oled  at  the  whole  record,  so  as  to  have  seen  that  the 
me  on  the  last  plea  was  as  to  the  residue  owing  from 
e  defendant  to  the  plaintiff.  The  situation  of  the 
7  was  the  same  as  if  the  plaintiff  had  before  trial 
tered  a  nolle  prosequi,  or  a  suggestion  that  he  had 
ken  the  40/.  out  of  court,  which  would  have  been  the 
{idar  course.  The  plaintiff  might  treat  the  second 
d  third  pleas  as  one  plea,  though  informally  pleaded, 
*  be  could  not  treat  them  otherwise  than  by  joining 
the  only  issue  which  was  tendered,  whether  a  resi- 
le remained  due  to  him  from  the  defendant.  The 
bfitantial  issue  then  was,  whether  further  damages 
^  sustained  by  the  plaintiff  above  the  40/.  paid  into 
«rt  The  entry  of  a  nolle  prosequi  is  a  mere  matter 
form,  which  is  not  necessary  before  entering  up 
[mJ  judgment.  The  plaintiff  may  enter  it  now,  and 
>  make  the  record  correct.  Still  the  real  issues  would 
•main,  viz.  whether  as  to  35/.,  parcel  of  the  sum  in 
^  bill,  that  bill  was  an  accommodation  bill  or  not ;  and 
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as  to  file  residue  claimed,  whether  any  thing  was  dw 

•■■4*1       I'      "Jj      ■*     '.(  i  _  ■      i     Xiii"  I  ■        J     ■  '  ■ 

to'  th^  plaintin.  The  last  question  went  to  the  jurj, 
and  the  plaintift'  had  a  verdict  for  30/.  Had  the 
efendant  adhered  to  the  form  of  plea  prescribed  bj 
No.  It  of  the  new  rules  Jlil.  4  fV.  4.,  and  pleaded  fint 
to  ine  billy  and  'then  payment  of  money  into  court  u 
to  ftie  residue  of  the  claim^  the  plaintiff  might  htJt 
replied  that  he  h&d  sustafined  damages  idtra,  sind  then 
have  cbncliided  to  the  country.  Whereas  in  this  case 
he  was  previent^d  from  so  doing  by  the  form  of  plea. 


The  other  baroWs  concurred. 


■  I  ■  I 


Rale  discharged. 


■  I 


■  I 


ii 


}i' 


Symons  agaimi  ^lake. 


After  a  plain-  ^ASE  for  filanderoua  worda»  imputing  to  the  plii^ 
tained  a  ver-  '  tifff  itk^t  he  bad  feloniousiy.  stolen  certain  bullod^' 
diet  for  da-      belonginff  to  the  defendant.    The  only  plea  was,  n^ 

mages  in  an  °     '^  ^    ^  ^^ 

action  for  g'uilty*    At  the- trial  before  Paiteson  J.  at  the  k^^ 

TbullX^'  Gornwaa  assiiics,  the  plaintiff  obtained  a  verdict  ft^^ 

stealing  to  60r.  damages.     In  last  term  JErle  moved  to  stay  tM^ 

convicted  and  p'rbceedings,  relying  on  affidavitSi  stating  that  after  tb^ 

attainted  of  i^al  of  thb  cftuse  the  plaintiff  was  indicted,  on  th^ 

offence  so  im-  prosequli6n  of  the  deibndant,  at  the  CorntoaU  qiuxU^ 

puted.    Ttie  ^Qggjf^s    for  Stealing  from  him  certain  bullocks,  and 

court  refused  ® 

to  stay  the       thiat'tbe  defendant  was  examined  on  that  trial  to  provi^ 
^7^!T      the.  loss  of  the  buUocks.    That  other  witnesses  de- 

or  grant  a 

new  trial  .  •  r  .  . , ,  ■ 

on  that  account,  particularly  as  the  defendant  was  prosecutor,  and  a  witness  oa 

the  criminal  trial. 

Unless  a  party  appears  to  the  court  to  be  clearly  entitled  to  an  aaditi  qtcfcli 
they  will  not  grant  him  on  motion  the  remedy  to  which  he  declares  himself  entitled 
by  that  writ. 

A  defendant  will  be  relieved  from  a  verdict  against  him,  if  proper  came  lor  so 
doing  exists  as  between  him  and  the  plaintiff,  though  the  plaintin 's  attofDcy  0115 
thereby  lose  his  lien  on  the  judgment  for  his  costs. 


^ompas  Serjt.  and  Manning.    This  rule  must  be 

^scliarged,  unless  it  appears  to  the  court,  first,  that  an 

uidit^  querela  would  lie,  and  next,  that  the  defendant 

^uld  be  successful  in  it  if  brought;  Lister  v.  Mun- 

^^  C^).    Now  the  plaintiff's  attainder  could  not  be  set 

up   Ijy  this  defendant  in  an  audita  querela,  so  as  to 

^B&^xre  him  success  in  that  form  of  action,  because  the 

T^tntiff's  conviction  had  been  partially  procured  by 

tbe  defendant's  own  testimony;   Bartlett  v.  Pickers'- 

jy^c),  Rex  V.  Boston{d),  Gibson  v.  M'Carty(e).     The 

ffSHt  and  conviction  of  the  party  must  be  stated  in  the 

declaration,  and  if  denied  by  the  plea  must  be  proved. 

[^Idersan  B.  The  record  of  the  conviction  would  only 

be  put  in  to  prove,  not  the  guilt  of  the  plaintiff,  but 

Ae  fact  of  its  having  taken  place.]     Still  the  defend- 

tnt  would  reap  the  advantage  of  his  own  testimony, 

(«)  1  U.  Raym.  439;  5.  C.  1  Salk.  364;  12  Mod.  240. 
(6)  1  B.  &  P.  427.    And  see  cases  coUected  2  Wms.  Saand.  148  a.^ 
(c)  Reported  from  Mr.  Justice  Aitm^s  notes,  in  4  East,  577  n. 
(</)  4  East,  572.  (e)  Cas.  temp.  Hardw.  311. 
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posed  to  the  more  material  facts,  and  that  the  defend'       1835. 

ant  was  found  guilty,  and  sentenced  to  be  transported 

for  life.    It  was  urged,  that  upon  these  facts  the  court 

was  called  on  to  interfere  in  the  manner  prayed,  by 

exercising  its  summary  power  on  motion,  instead  of 

driving  the  defendant  to  sue  out  the  writ  of  auditil 

^uerelft,  to  whicli  he  would  be  otherwise  entitled,  as 

^he  defence  had  arisen  after  pleading  in  bar;  Wicket  v. 

42remer  {a).   The  court,  observing  that  the  plaintiff  was 

^30t  shown  to  have  been   attainted  of  the  particular 

4%lony  imputed,  granted  a  rule  nisi  to  stay  the  proceed- 

i rigs,  desiring  it  to  be  served  on  the  attorney-general; 

but  it  appearing  on  affidavit  that  the  crown  did  not 

interfere  in  consequence^  cause  was  shown  on  behalf 

t>r the  plaintiff's  attorney  by 
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for  it  was  as  material  to  the  conviction  to  prove 
property  in  the  stolen  bullocks,  as  to  prove  the  fdo* 
nious  taking.     Were  this  otherwise,  the  prosecutor  lA 
many  cases,  for  instance,  in  horse  stealing,  would  have 
a  strong  interest  to  commit  perjury,  in  order  to  succeed, 
afterwards  in  trover  for  the  horse.    [Alderum  B.  When 
the  case  of  Blakemore  and  Booker  v.  Glamargaiuhire 
Canal  Company  (a)  was  before  us,  we  considered  a  grea^ 
variety  of  dicta  on  this  subject,  and  were  of  opinioo 
that  the  true  reason  why  a  judgment  in  a  criminal  caie 
is  inadmissible  in  a  civil  proceeding  by  the  same  persao 
who  was  the  prosecutor,  is,  that  it  is  res  inter  alio^ 
acta.      I  have   considered  this   point    much.     Th^ 
judgment  and  conviction  may  be  used  to  show 
fact  of  the  party's  conviction,  but  not  to  prove  him 
have  been  guilty  of  the  offence  imputed.] 

Next,   the  plaintiff*s  attainder  did   not  diveit  hi^ 
mere  inchoate  right  to  unliquidated  danmges,  whictm 
being  a  chose  in  action,  not  in  the  nature  of  a  debt^ 
but  of  a  tort  only,  could  not  vest  in  the  crown^  for  i^ 
must  have  passed  in  rem  judicatam  before  it  eookl 
constitute  such  a  debt  to  the  convict  as  would  veit  iis 
the  crown   by  attainder;   Bullock  v.  Dodds(b),    No 
case  was  there  cited  to  show  the  right  of  the  crown  to 
damages  recovered  for  a  personal  tort  to  the  felon:  and 
it  is  expressly  stated,  that  the  right  to  damages  is  not 
forfeited  by  outlawry  for  felony,  which  is  the  same  U 
attainder  for  felony,  quoad  the  rights  of  the  parties. 

Lastly,  it  is  too  late  to  object  to  the  personal  diii* 
bility  of  the  plaintiff  by  reason  of  his  attainder  e( 
felony ;  for  that,  like  outlawry  for  felony,  can  only  be 
pleaded  in  abatement,  where  the  action  is  brought  for 
a  tort  to  the  felon,  and  not  for  a  debt  due  to  him,  tbe 
right  to  which  vested   in  the  crown.      Then  being 


(a)  Ante,  6\0, 


(b)  2  Bar.  &  Aid.  258. 
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itter  in  abatement  only,  it  would  not  support  an 
idit&  querela.  So  many  grave  doubts  on  the  law 
'  forfeiture  would  arise  in  that  proceeding  if  insti- 
led|  that  the  court  would  not  dispose  of  them  sum- 
urOy  on  motion,  Gibson  v.  M'Carty  {a);  Gilbert's 
nmum  Pleas,  ^05;  2  Roll.  Abr.  195;  Batty  v.  Fay  (b), 
ere  also  mentioned. 


1835. 


Erie  and  W.  C.  Rowe  contr^.  It  is  not  disputed 
at  this  court  will  grant  relief  on  motion,  if  the  party 
to  show  himself  entitled  to  it  on  audita  querela.  In 
lat  proceeding  the  pleadings  would  set  out  the  record 
1  the  conviction,  which  could  only  be  met  by  plea  of  nil 
el  record;  so  that  when  the  conviction  was  produced, 
)  question  could  arise  as  to  the  evidence  on  which  it 
IS  obtained.  In  the  cases  where  the  witness  on  whose 
ndence  a  conviction  for  perjury  in  answers  in  a  suit  in 
]Qity  had  been  obtained,  sought  to  use  the  conviction 
I  a  civil  case  in  order  to  prove  the  falsehood  of  those 
urticular  answers  on  which  the  perjury  was  assigned, 
le  evidence  was  properly  rejected,  but  the  record 
f  the  conviction  would  only  be  necessary  here  to 
rove  that  the  conviction  of  Symons  had  taken  place. 
^  to  the  second  point,  ho  authority  is  cited  to  show 
lat  there  is  any  distinction  between  a  felon's  right  to 
^liquidated  damages,  and  to  debts  or  choses  in  action, 
Q  account  of  which  the  latter  vest  in  the  crown. 
ZbvUi»,  in  his  Pleas  of  the  Crown  (c),  lays  dovm, 
bat  "  all  things  whatsoever  which  are  comprehended 
Oder  the  notion  of  a  personal  estate,  whether  they  be 
Inaction  or  possession,  which  the  party  hath  or  is  enti- 
«dto  in  his  awn  right ,  and  not  as  executor  or  ad- 
■Watrator  to  another,  are  liable  to  forfeiture."    Whe- 


(a)  Annaly's  Rep.  temp.  Hardw.  311. 

W  Ridgway*8  Irish  Term  Reports,  511. 

(0  2  Hawk.  P.  C.  c.  49.  st.  9.  18.    See  also  Bac.  Abr.  Forfeiture  6. 
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forfeits  the  fruits  of  tbat  judgment  to  tin 
suit  l|y  a  party  wlio  afterwards  become 
enures  for  the  benefit  of  the  crown.  Al 
be  pleaded  in  bar  as  well  us  abatement,  Ba 
(C.)  lAldnrsm  B.  Tbat  is  so  where  the 
of  action  for  a  debt  is  forfeited  to  the  crow 
this  case.] 

Cur. 

Tlic  judfjpneut  of  tlie  court  was  aflerwoi 
by 

Holland  11. — This  was  an  applicatior 
the  proceedings  in  this  cau^e.  The  action 
tlie  iiist  Cornwall  assizes  before  my  brott 
Tlif  ilecI;irntion  compUined  of  the  defcn 
spoken  words  of  the  plaintilf.  imputing 
commUsion  of  a  felony.  Tlie  defendant 
{[eneral  issue  only,  anil  on  the  trial  the  pi 
verdict  witli  GOjt.  damages. 

Subsequently  to  this  trial  the  plainUfTh. 
anil  attainted  upon  a  charge  made  againi 
defendant,  and  at  tbat  trial  the  defendi 
mined  a»  one  of  the  witnesses  for  the 
Upon  these  facts,  disclosed  by  the  a 
defendant  applied  for  and  obtained  the 
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vbetfaef.  die  'aA6fktey  fbr  tb^  i[iUdhtifl^  tiA  beljalf  bt       l^i 

ilimff  cause'  has  lieet^  8lioWn;-i8'tb  be  A%hretl  of  liib' 

*tticc  of  obtainirig'  tHd'lHiito  of  th^  Vcrdirt  b^'fhtf 

prwtot'rtle  being  inide  absohit^.  •  We  Ihirifc*  tharH^       ^^»^^- 

s  id  no  bettisr  rituatiori  thari  his  d^ettftroiild  be;  IbrtVe' 

iett^the  attorney  dej^ds  on  th^  ri^t  of  th^  cilieht 

x>  judgiofiertt  (a).    Wher^  ttie  elieht  is  entitled  e6'%^ 

igriMt'tfie  bjpposite  party;  the  court  petinrts  the  it- 

»rtey  to  cnri7  on  the  suit  ftir  InA  bWri '  teriefit,  feVih 

Aete  the  clieiht  de<^e!s  tt>  do'd6  hini^frbut'^f>e 

iMte' is  no  eofluiioh,  and  the  cfient,  Either  bji^his  ow^ 

let,  or  by'th^  act  of'  th^  la^;  is  deiiriVeA  of  the  Witeds 

f  farther   enforcing  his  claim    against   the   b|]fpb^tb 

My,  the  lien  of  the  attorney  is  altogether  at  an  end. 

f>  therefore,  we  were  clearly  satisfied  that  the  plaintiff 

BtlDB  case  was  !n  that  situation;  it  wotitd  be'ptbp^i  to 

inmt  the  present  application.  '  - ' 

'  No#  it  is  sdd  that'  h&h  so;  be^lise  iJie  d^fbiidAnt 

«»a  right  to  «tie  out  k  writ  of  atiditfi-qu^f^lft;  iciM  to 

*privc  the  atfotfteyy  by  so  doing,  of  the  "power  of  taking 

M  execution' tiiider  the  judgment  wh^A  signl^d. '*  At^d 

l^re  is  no  doubt  that  iH^  courts  have  laid  it  doWU, 

^  where  a  defendJtnt  is  entitted  to  duch  tedr^i^'by 

"rit  df  auditik  iqaerelft,  they  ^11  give  rdief  by  Mibtibh 

border  to  prevent  the  necessity  for  sucK  a' Writ.'  "fetft 

'iidso  laid  db#n  that  silchcasesr'mnst  be  dlgat^i'tbr 

li^ooorty  by  granting  such  sirtnmary  ivlief^  Jytebluti^S 

lie  party  fh>m  the  chances  of  the  failure  bf  -phobf, 

1^  the  fkcts  are  properly  investigated,  Md  fVorri'tlte' 

**>efit  of'llie  judgment  of  a  court  of' error;  brt'aAy 

pMon  of'laWdrisitig  therefrom. 'K  is  ufibh'lhl^ 

[Vitand,  therefore, '  that  we  think  the ''  court  ought  litit 

^  K^nt  this  appllCiAtion.    In  the  first  place,  it  m\if  lie 

^  questionable  how  fiir;    in  the  absence '  bf  ilny 

(a)  Ste  G«crg$  v.  EUtotif  1  Biog.  New  Cases,  513. 


Doe 
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i|t  the  premises  in  the  declaration  mentioned  were       1835* 

otiixff  was  any  part  thereof,  the  premisefi  of  the  plain- 

$  ii  in  the  declaration  mentioned ;  concluding  to  the 

xmlry.    Thiidlyi  that  the  defendant  committed  the     Huddaat. 

kgid  trespaasea  on  and  prior  to  lat  March  18349  hy 

n  letve  and  licence  of  the  plaintiff.    Fourthly,  as  to 

M  trespasses  since  Ist  March  18S4,  the  defendant 

rom^t  into  court  the  sum  of  55/.  to.be  paid  to  the 

isiatiffn  u^  deoied  that  be  had  sustained  damages  in 

i^ect  of  those  trespasses  to  a  greater  amount.  Issues 

eie  taken  on  all  these  pleas. .  At  the  trial  before 

<ofltuid  B.  at  the  last  assises  for  Carnarvonshire,  the 

siotiff  put  in  and  proved  the  judgment  in  ejectment 

fSaatk  the  defieodant  and  the  writ  of  possession.    The 

)d»ation  in  ejectment  was  of  JEaster  term  1834,  con- 

iittDg  five  counts,  the  three  first  on  the  respective 

amies  of  W.  Roberts,  Lawry  Roberts,  and  H»  W., 

fiiOfoS  Bangor,  all  dated  18th  June  1831 ;  the  fourth 

d  last  <m  the  demise  of  W»  Roberts,  dated  respec- 

^SOth  March  and  1st  ^%  1834.     W.  Roberts, 

e  acCnal  plaintiff,  obtained  possession  on  17th  May 

134,  but  after  judgment  by  default  against  the  casual 

sctor,  a  writ  of  possession  issued,  and  was  executed 

I  S8th  January  1835.    The  value  of  the  property 

^nng  been  shown,  the  judgment  in  ejectment  and 

rit  of  possesion  were  proved,  and  the  bill  of  costs  in 

^  ejectment  was  put  in,  amounting  to  99/.,  which 

^end  attornies  swore  to  be  reasonable  between  at- 

vney  and  client.    Two  general  retainers  to  counsel, 

>i  tbc  expense  of  a  journey  to  Dolgelly  in  search  of 

b  were  charged,  though  the  attorney  bad  acted  as 

NMiel  at  the  quarter  sessions  there.    For  the  defend- 

^  it  was  then  proposed,  under  the  second  plea,  to 

■VW  title  IB  the  defendant  by  purchase  from  the  as- 

•gnee  of  Lawry  Roberts  of  her  life  interest  in  the 

''onuses,  and  that  she  died  on  1st  March  1834 :  con- 


thciA  aftev  tli'st  time,  nnd  also  the  oMt 
netit 'as  betMretan  party  and  party,  whu 
wtiuld  vnly  be  W/.  Th«  Imrned  bar 
the  judgtnfittt  in  ejMtmeiit  and  *iit 
i*%re  concluuve  evidence  of  the  plaintiff 
carK^Bt  day  uf  demise  laid  in  the  dc 
rejected  the  proof  of  title  in  th«  defendi 
directed  the  jury,  that  their  verdict  nei 
fined  to  the  amaller  amoutit  of  costs  whi' 
ant's  witnesses  had  stated,  and  that  t 
ceeditig  in  ejcetmint  hads  right  to  r 
niecessary  charges  ofn^^rting  his  right, 
tile  retainers  and  journey  to  be,  in  hie  oi 
whidi  ought  not  to  be  allowed.  Verd 
ttir  360f.  damages  for  mesne  profits  fn 
18B1  to  ITth  Mas  1S^>  «'"1  ^  ^'-  f*"* 
£!aiter  term  a'  rule  nisi  for  a  new  trial  t 
the  point  taken  below ;  Vooght  v.  Wim 
V.  MorevMod  (*),  Stafford  v.  C^ark  (c), 
Richardum  ((/),  ver^  cited.  The  rale  wa 
on  another  pomt,  that  the  phuntiff  oouL 
costs  aa  'between  party  and  party ;  D«e  i 

J,  Jtritit  arid  Weltb^  showed  cauae. 
ofierod  to  impugn  the  ^Mittiff's  title 
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stands  a&  if  il  httfl  ariseo  on  ..(be  gjenqrul  i^jn^e  l^i^fyf^       \S^ 


tbe  new  rvi99  of  pleading.   ?  The  BefCoi>4^  ,ple^  k  offly,,^        Dq 

portion  of  the. old  geii^ral  i^ue^,ai;i4  wce^s^lyii^^-  v. 

dudet  to  tile  country*      It  therefore f,priBcliu}pd,)th^     ^VP^^h 

pUmtifi'ifnoni  replying^  by  rw^  of,e6tQpBeli< title  jq.l^^. 

self  by  judgoienl^  >  in  ejeotmen^    The  op^y  pfMr(.of r  fi^f 

pieadinga  in  «likh..tlie'iestoppelrHAo\iJ|4>  hw^  jbye^ 

srarred  .was  the  dediuration^  hut  (to  piracy  ^  eatqppel' 

ia.a  dedaradon. by  way.of  anticipating  a„pcf9BJlbiq,jp)^^ 

of>  title  in  tbe  defendant,!  wppld-  npt.  only,  beifho^jy 

unprecedented,-! bilt.  repugnant  iQi.th^  .yery:.i^^r|e\.^ 

the  siikject-matter  ofi  the  ple^ ;  for.  ffstoppc^  ,js  ^al^j^y^ 

&uhd  te  beopleaded  uirhAr.^P.sqnif,  previi9jUSf^Q;)^ijt^, 

^^Kchit  ia  deairahl^rto  ^hilt  oi^  thfi  ^dvf^^s^r)^  fjipin 

ttiog.-  Putting,  aside  this  diffi^lty.fof.plesi^Uiigj  -tjbff 

judge's  direction  at  tbe  trial.is^uppprt€(dby(»4^&'^  K* 

BarUnifii}^  wbich;WBS^deGick4*by,l4^r4  f3f<3;nj;^^^ 

die»Court.uf  King's  J^B^).i^i^ri<x)iife]?€in(;e.^,ith.,4bi; 

otterjudgesi  .j'Tbe  question  thfu:^  17 ai9r  wl^e^h^tiTyi-iif^j^ 

Mgment  by  idefaullt  in  ^ectroeut,  the  la^iqn  for.  W^fW 

Profits  couldibf  brought  in  the  nf^mc^  pf,.tbe  letp^ee.or 

BOnuoalplMntiffiin.i^ecl^ent;  An(\  itwa^iM^.th^tajt 

■o^t^aa  the .leasQV  of  >. the  t plaintiff  and  tl^.tfsnan^^ifi 

pMsesaion. are .vSilbstantiaUy* the  ; only  ,p^ties^,,j^.  tlj^t 

'^Vaailibe  action  for  mesne  profits  might  he  brwgh^ 

i^'tbe^  lessor  o£  ^e.  ptainti^Jp.  bis  own  na^K^Q;c^>^ 

B*iue  of uthe  ^noiQiilfil .  lessee^  1  being  .  in .. eithen.  ./f i^^V^ 

^9>^ybii)^%clioii.\  AnargiMapientbadfb^^.sidyia];!^! 

^  though  the  defendant  would  confessedly  have  been 

^(Hoid.byibe .  judgment.  ba4)  he,  en,tor^4i  ^^^^  j^?  5on- 

ici^inilp,iie.was:not  con^^ed.by  a  judgm^f^  ^SWf^^ 

*«  ftwlud.  ejiwMtri  iKQ  which .hei^jyAa.W)  Pftrty,;.,y^jqljL 

IkM. JCmi^eiJe/  jthus.  a»8wqred;,  " . An  a^^tiop.;  fp^. jfe^ 

>t^L|frofita'.i4  eonaoquential  to  |^e  JCf|cqvej^.fn,f|)eqtr 

*^t(i). .;  The' tenant  is  concluded  by  the  judg- 

*  (•)  2  Burr.  B^  665.  (6)  See  Pulmey  v.  Warren,  6  Ves.  84. 


been  treated  by  the  beit  text  writer 
merely  dependent  on  and  part  of  the  n 
ejectment ;  by  wbioli,  under  the  aanctio 
title  to  land  is  tried  in  tbe  names  of  ft 
Tbis  is  a  mere  action  to  reoorer  the 
accrued  during  that  pouesBion  of  the 
judgment  in  ejectment  haa  detemuoed 
place  without  title  to  it,  and  to  try  ntch 
in  such  an  action,  would  put  an  end 
resuldng  from  the  present  system  of 
ejectment.  In  general  a  former  judgm< 
point  between  tbe  same  parties,  must 
way  of  estoppel,  or  will  not  be  conclusiv< 
applies  in  cases  where  the  secood  action 
a  new  one.  Now  an  action  for  mesne  [ 
consequential  and  ancillary  to  tbe  prei 
and  completes  the  remedy  to  which  thai 
was  inad^uate.  [^Alderton  B.  If  th 
pleadings  be  such  ss  leaves  the  questii 
they  cannot  he  estopped  from  finding  tl 
die  second  plea  was  [^aded,  it  could  In 
the  plainti£F  that  be  should  be  colled 
title.]  AH  contested  in  this  action  is  i 
sessioR  from  one  gifcn  d^  to  aaothi 
fftacA  and  Outram  t.  Momoood  wm 
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ecclefiattiGal  courts.    Judgments  in  rem  are  not  neces-       1885^ 


urily  between  the  same  parties.    The  other  instances 
ctmclude  not  the  parties  -only  but  all  pers<ms.    They  ^, 

go  equaBy  to  the  jury  who  try  the  truth.  Besides,  a  Uo">wy- 
jsdgment  in  scire  ftuuas  is  between  the  same  parties, 
md  is  conclusiTe  though  not  pleaded.  If  the  judgment 
extends  to  bind  more  persons  than  the  parties,  the 
Bore  apparent  is  the  reason  for  compelling  it  to  be 
pleaded.  As  to  the  costs,  JDoe  v.  Davis  {a\  cited  and 
ineognised  in  Brook  v.  Bridget  {h\  shows,  that  after 
judgment  by  default  in  the  ejectment,  the  plaintiff 
ugbt  go  into  evidence  in  this  action,  and  recover  the 
moimal  costs  of  the  judgment,  not  being  bound  by  his 
lioution,  as  be  would  be  had  he  recovered  after  a 
deftiice  (c). 

H.  F.  Richarda  supported  the  rule.    A  judgment  in 
Qcctment  is  no  more  conclusive  evidence,  on  tlie  plea 
of  the  general  issue  in  a  subsequent  action  for  the 
nittne  profits,  than  a  judgment  in  a  common  action  of 
^''espass  would  be.    The  only  difierence  is,  that  in  an 
action  of  trespass  for  mesne  profits,  the  nominal  plain- 
tiff in  ejectment  is  allowed  to  be  the  plaintiff.    Now 
-^fcjfrf  V.  PeeZ  (d)  shows,  that  trespass  for  mesne  profits 
tt  a  substantive  action,   separate  from  the  previous 
QMaent ;  for  it  was  held  to  fie»  notwithstanding  a 
plea  in  bar  that  the  defendant  had  been  discharged 
'ii^der  an  insolvent  debtors'  act.     A  careful  perusal  of 
^*ftm  V.  Parkin  throughout,  shows  that  the  only  point 
^  the  decision  of  the  court  was,   whether,  in  the 
■bssBte  of  a  consent  rule  entered  into  by  the  defend- 
^  the  nominal  lessor  in  ejectment  might  bring  the 
^f^oot  for  mesne  profits.    Nor  is  it  any  where  stated  in 

(«)  1  Eip.  358.  (6)  7  B.  Moore,  471. 

(0  Ste4  TMot.  7 ;  1  SUrk.  C.  N.  P.  306  ;  1  B«u  &  P.  20ft. 
(<0  3  B.  &  Aid.  407. 


fVonl  the  day  of  tlie  demise  laid  in  the  < 
ejectment,  it  is  no  proiif  of  the  defendant 
at'tlult 'time.'  Here  it  was  sought  'to  bI 
Lttwfif  Roberts's  death  she  Iiad  posBesrii 
the  premises,  bYhI  the  defendant  had  a  tid 
seerion'  of  the  rest ;  and  the  defendant  h 
shotT  that  his  wrongful  holding  commenci 
the  title  was  shown  out  of  Jtbberts.  Bi 
another  v.  Gtamorganshire  Canal  Compt 
potnt  It  will  be  confessed,  that  to  recc 
foT'pyofits  received  'at  any  time  before  thi 
demise  laid  in  the  declaration,  the  judgmi 
ratnit  is  not'  cohcluslve  evidence  of  the  pi 
That  dMs  not  difVer  iti  principle  from  thii 
jury  mi^t  at  any  rate  find  thfe  truth 
manner  tbfe  parties  might  be  estopped.'  | 
suppordng  his  irule  as  to  the  cOsts.] 

Cvr. 

*l'he  judgment  of 'the  court  was  afterwa 

by ■       - 

Bocl'an'0'B.— i>oe  T^  WudSart  yns'i 
trtipass  for  iMAiti  pTDfIts,-triM'bef&re'n: 
aBBtztiS'fof the'coiirityoF  tbrndrwii.  -Hi. 
wa^iti'thiordiriaty'fbnn.  'The  defe^tl 
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raentj,  whicji  had  been.puipr^i^4,>jr  defiairttiMTWi  ^ 

^  in  eyid^enoc.    The  r^eord  c^i^t^ed  i^i  effect,    H*^w»arii 
nis^,  one  m  l^?^:,  and  pne.  at,pPjpar%  nf^o^^: 
p§ne  prp%,  acc^qg  ^pbeequeoljto.^liie^demB^. 

i,;werje  fi^Iy,  coyqre4,.by;  *e  n^pn/ey.pai^  \m\ 
A^  the  tiTia^,^  was  prqpos^  >  .a^^ow  ^by.  eyir . 

||^t  th^  tid/e  Clf  the  le^or  ^f  t^plaiu^.dffjl,(90t, 
before  the ,  Uine  pf ,  die  >  id^ipiae  \ixi  lfi34h, ,   I 

ito  adm^t  thiatyQ^isfjff^,  .^p  ,^i  gcoimd,  ^lat  ,thfl 

j!|t  ii)  ej^qti9^,^t  iires  <^pf|flusiv^  ^aganst.  jfchfi  ider 

iusebejiyg  8l^ow^,vt^.cowt  to^  UhS^ot^ 

»f  its  judgment .  Qn  fi^ll.  conaid^l^tioni  wexar^v 
•  ppinion ,  that  t3^  (^vid.e??W.wa§|refieivaWe,#fl4( 
B  nife  oifght  tp  ^  ipp4e^^b8pIiM;erf  Sl'hCigW/^r^i 
^aw  since  the  case  of^fffipgA^t.^.J^np/i,,!^^ 
se.  t^Jf en  t^.  jbe  elew^.  estabU^^i^d, ; .  a»)4f  ^bafc  j%, . 
judginejipt  b^tjfe^fj,  Ijie  pawe  j4r,tie%  ia  w*  ^qm 
.^nle?a  p\eftde4,fls  ap  .estpppej.  fher-aWJ  tw^, 
ip  j^r.  Jiis^pe.  Zr(>^fly4  t^^ere.,^^^^^ 

may  adopt;  he  jj^a^^^fty  the  ojkl^er.parfirji^wpcrt 
ty  to  call  i^pon  me  to  answer  for  what  has  been 
isly  decided ;  or  he  may  say  that  his  opponent 
|S|fch  .^,Qun4  of ,.a9tion  as^Ji^  ha^  ^ged.n^n 
ter  case  he  refers  the  question  to  the  jury,  wli^, 
Je^roi^ne^  npt^ whether  it  jias  heen  gre^yioHsjIy^po 
i^  j)lit,  lyhejthejiri  tfre.  righ^|be.as^lege4.^et)Rfeft 
ijjljn^s  9jf  jthe  p^rtie?. .  An4.  in  .(?{)da«^«  Qi8e(fj),. 

Wh4pf  fff .  .ffr^'i  •l^fiMgh  |P  plea^dipg  ,the,  pbfesP, 
M^r,ifiy,^ry  l?ef«re  .the  d^J?,,,iJfcau«!;  hfi;ift^ 

ft^lfP  Pff^  W^y?,M^^iWs^l^ho.«I:efilV9Jrf^^^ 
e  truth,  shall  not  be  estopped.  Now  if  this  be 
ineral  proportion  of  law,  it  is  difficult  to  under- 

(a)  2  Rep.  4  b. 


these  actioriB,  would,  as  far  as  possil; 
COUTM  in  other  actions,  and  not  unnec 
an  anomaly  to  the  general  rules  of  eridei 
If  the  jury  are  sworn  to  try  the  issue  in 
is  the  effect  of  their  oaths  to  be  diS^o 
an  action  of  this  description  firom  its  eSee 
We  can  see  no  reason  for  such  a  concli 
sequently  we  think  that  the  cases  of  Vf 
and  Oulram  v.  Morewood  are  not  disi 
principle  from  the  present  cnao.  Then 
undouhtedly  there  are  to  be  found  di 
judges,  and  particularly  of  Lord  Iffatisfi 
Parkin,  which  have  been  transferred  I 
upon  evidence,  as  establishing  that  a  jiul 
ment  is  conclusive  as  to  the  right  of  po 
time  Idd  in  the  declaration,  a  position 
Mr.  Phillipja  in  his  Law  of  Cvideno 
SSi  (a),  and  upon  which  I  acted  at  tht 
court  think  that  tiiese  authorities  are  nc 
much  weiglit,  because  they  may  be  ex] 
supposition  that  the  point  was  not  ■] 
sented  to  tlie  court ;  and  the  circumsti 
cases  were  such  as  would  make  it  inuna 
learned  judges  to  distinguish  Iwtween 
cogent  and  what  is  conclusive  evideno 


Dob 
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J3trd  V.  Randall  (a)  ia  adverted  to,  and  overruled  by       18S6. 
liord  Tenterden  in  his  judgment  of  Vooght  v.  Wincht 
although  it  is  due  to  Lord  Mamfield  to  say,  that  the 
report  in  Burrow  does  not  seem  to  justify  the  argument     HupDAaT. 
founded  on  it  in  later  cases.    Upon  the  whole,  there- 
fore, we  think  that  in  this  case  the  record  of  the  judg*r 
noit  b  ejectment,  although  of  some  weight,  was  not 
eondunve  evidence  in  the  cause,  and  that  consequently 
.Ae  defendant  should  not  have  been  precluded  in  this 
Kite  of  the  pleadings  from  giving  the  evidence  he  pro* 
poied  io  give.    For  these  reasons,  we  are  of  opinion 
thit  the  rule  for  a  new  trial  must  be  made  absolute. 

Ride  absolute. 

(a)  3  Burr.  1353. 


II     I  I 


Huzzy  against  Field. 


PASE  for  infringement  of  ferry.    The  first  count  x  public  ferry 
stated  that  the  plaintiff  was  possessed  of  a  certain  j^.  *.  public 

'  .-rfcj*     highway  of  a 

•"Hsient  ferry  called  Burton  Ferry ^  otherwise  Pembroke  special  de- 
ftny,  across  and  over  a  certain  branch  of  a  certain  ?c"Pi»o'?»  ?"^ 

,      ^'  Its  tennini 

luiven  called  Milford  Haven^  for  the  conveying  and  roust  be  in 

places  where 
^  imblic  have  rightSt  as  towns  or  vills,  or  highways  leading  to  towns  or  vills.  It 
^'^W  thetefore  be  actionable  to  construct  a  new  landing  place  at  a  short  distance 
'i^  oaa  terminus  of  an  ancient  ferry,  and  to  make  a  practice  of  ferrying  passengers 
fitao  the  other  terminus  and  landing  them  at  the  new  place,  from  whence  they  pass 
^  the  nine  town  or  Wll  in  which  the  ancient  ferry  is,  or  to  the  same  public  highway 
tt  »Uch  it  is  so  established  before  it  reaches  any  town  or  vill,  ai)d  bv  which  highway 
^  go  immediBtely  to  the  first  vill  or  town,  and  to  all  the  other  vuls  and  towns  to 
*to  it  leads.  But  where  there  is  a  ri?er  or  body  of  water  pauing  by  several  towns 
^phcesi  the  eiistence  of  a  franchise  of  an  ancient  ferry  over  it  from  point  A.  on  one 
^  to  point  B.  on  the  other,  does  not  preclude  the  king's  subjects  from  using  the 
vttet  tt  t  public  highway  from  or  to  ail  the  other  towns  or  places  on  its  banks,  or 
oUige  them  on  all  occasions  to  pass  from  one  terminus  of  the  ferry  to  the  other. 

A  peisoQ  who  kept  a  boat  to  ply  ibr  hira  and  ferry  persons  across  Milford  Haoen^ 
^vployed  a  servsupit  to  row  the  boat.  This  servant  was  proved  to  have  taken  a  pas- 
'^Bfcr  OQ  bovd  in  the  usual  manner,  and  to  have  carried  him  at  his  request  m>m 
^terminus  of  an  ancient  ferry  to  a  place  within  half  a  mile  of  the  other  terminus: 
oeU,  that  as  the  servant  acted  at  the  time  in  his  ordinary  course  of  employ  by  his 
^^^y  the  master  would  be  answerable  for  his  act,  had  it  amounted  to  an  infringe- 
*«»t  of  the  ancient  ferry. 


Hrz7.v 

1". 

FlIll.D. 
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two  miles  from  the  Pembrohe  Ferry-Jiome^  and  from  a        1886. 

ilace  called  Pater  Dock^  both  on  thie  south  sliore  of 

Gilford  Haven,  and  at  a  rather  less  distance  from 

oiother  spot  on  the  same  south  shore  called  Hohh\ 

^oint.    An  old  road  led  from  Pemhrohe  Ferry-home 

•   Pembroke  town.     The  plaintiflT  was  tenant  to  Sir 

ohn  Owen  of  a  ferry  for  horses  and  foot  passengers 

illed  Pembroke  Ferry^  straight  across  Milford  ITaren, 

oin  Pembroke  Ferrif-house  on  the  south,  to  Bandake 

unt,  in  the  parish  of  Burton^  on  the  north  side  of  the 

»ven^  and  on  the  way  from  Pembrohe  to  Ifaverford- 

Bst;  and  of  another  ferry  called  Nayland  Ferry,  from 

tTayland  on  the  northern  shore  to  Pembroke  Ftrry" 

OHM  on  the  southern.     About  1813,  a  large  dork- 

'ard  was  formed  by  the  crown  on  a  spot  called  Pater, 

idjcnning  Milford  Haven,  situate  a  mile  to  the  west  of 

the  Pembroke  Ferry-house^  and  nearer  the   sea.     A 

great  population  having  sprung  up  near  the  dock-yard, 

ft  new  road  was  made  from  the  town  of  Pembroke  to 

Pater  Dock,  which  passed  near  Hobb*s  point,  and  to 

tbeiouth  of  it.     ^oi&*s  point  was  situate  about  half  a 

nile  nearer  the  sea  than  the  Pembroke  Ffiry-hoHse,  at 

ft  tpot  between    the    ferry-house  and   Pater  Dock. 

Within  about  two  years  a  road  had  been   made  to 

Hobb's  point  by  the  Board  of  Ordnance,  and  a  pier 

^i^ted  there  for  tlie  convenience  of  the  post-office 

pickets  to  Ireland.  Since  the  niakuig  the  new  road  from 

Pembroke  town  to  Pater  Dock,  it  had  become  nearer 

to  go  from  Nayland  to  Pembroke  town,  by  crossing  the 

Wen  to  Hobb's  pointy  than  to  the  Pembroke  Ferry- 

^f"^.    The  main  point  in  the  cause  arose  on  the  fact 

^t  the  defendant  often  carried  passengers  in  his  boat 

^f^  Nayland  to  Pater  Dock,  and  that  on  one  occasion 

*hen  the  defendant's  servant-boy  was  plying  at  Nay- 

f^nd^Qne  Llewellyn,  got  into  the  boat,  and  after  the  boy 

W  pushed  otP  shore,  asked  to  be  taken  to  Hobb's 

VOL.  V.  3  L 
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18S6.       point,  saying  he  was  going  to  Pembroke  (a),  ahd  fkt 
'tp'^^^      boy  rowed  him  accordingly  to  Hobb*6  point  and  got 
V.  ashore  at  the  pier.     The  plaintiff  contended  that  tint 

Field.       ^^^  ^^  point  of  law  an  infringement  of  hia  fenry  irooi 
Nayland  to  the  Pembroke  Ferry-house,  and  that  he 
was  therefore  entitled  to  a  verdict.    For  the  defendant 
it  was  answered,  that  nothing  proved  this  to  hsve  been 
done  in  fraud  of  the  plaintiff's  ferry,  and  diat  at  most 
it  was  an  act  of  the  defendant's  servant,  done  without 
any  authority  from  the  defendant,  express  or  impGed, 
and  for  which  he  could  not  be  liable.    The  joiy  tt- 
gatived  any  fraudulent  act  by  the  defendant  to  infrmge 
the  plaintiff's  right  to  Pembroke  Ferry.     The  leaned 
baron  directed  a  verdict  for  the  defendant,  giving  letve 
to  the  plaintiff  to  move  to  enter  a  verdict  for  nomiml 
damages,  if  the  court  should  be  of  opinicN)  that  the  ict 
proved  to  have  been  done  by  the  defendant's  boj 
amounted  to  an  infringement  of  the  plaintiff's  right  of 
ferry.    In  Michaelmas  term  last  the  court  gnmted  i 
rule  on  this  point,  but  refused  to  disturb  the  verdict  hj 
granting  a  rule  for  a  new  trial;   Lord  ZyndhwrttCB* 
saying,  that  the  want  of  evidence  that  the  phontiff  hid 
kept  any  boat  to  ferry  passengers  from  Nayhani^ 
Pater  or  HobVs  point,  was  the  strongest  erideoce 
against  his  claim  of  a  ferry  between  those  places.  . 

J,  Evans  and  •/.  Wilson  showed  cause  in  Hikri 
term  (A).  First,  the  defendant  was  not  responsible  ior 
the  act  of  his  boy  in  putting  Llewellyn  ashore  at  HM^ 
point  on  his  way  to  Pembroke  town ;  for  the  generil 
authority  given  him  by  the  defendant  was  only  to 
convey  passengers  to  Pater  Dock.    But  the  act  itidf 

(u)  The  other  point  raised  for  the  plaintiff  was,  that  his  right  of  linT 
extended  from  Nayhmi,  on  the  north  side  the  haven,  to  Pater  Dodt,  iS  ««& 
4S  to  the  ferry-house  on  the  south  ;  but  the  jury  found  the  contrary. 

(6)  Whitcombi,  who  was  witli  them  at  the  trial,  died  before  tkt 
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not  having  been  done  with  intent  to  defraud  the  plain-  1885. 
tifl^  cannot  amount  to  on  infringement  of  his  ferry. 
Wbether,  since  a  new  road  has  been  made  to  Hobb's 
pcHBt^  it  is  nearer  to  go  from  Nayhmd  to  Pembroke  town 
by  that  way  than  by  Pembroke  Ferry ^  cannot  be  the  test 
of  tbe  defendant's  liability  to  this  action ;  for,  supposing 
that  by  means  of  a  new  communication!  Pembroke  town 
ahould  become  so  situated  with  respect  to  Pater  Docky 
that  it  should  become  nearer  to  go  from  Naylcmd  to 
Pembroke  town  by  Pater  Dock,  than  by  Pembroke 
JPerrjf,  could  it  be  contended,  that  carrying  passengers 
fiom  Nayhsnd  to  Pater  Dock  was  an  infringement  of 
t^  plaintiff's  ferry  from  Nayland  to  Pembroke  Ferry? 
The  jury  having  negatived  any  intent  to  defraud  the 
plaintiff's  ferry,  TMpp  v.  Frank  (a)  applies.  There 
the  plaintiff,  as  lessee  of  the  corporation  of  HuU,  was 
possessed  of  a  certain  ferry  over  the  Humber  called 
South  Ferry f  and  proved  a  presumptive  right  in  his 
kflsors  to  a  ferry  between  Hull  in  Yorkshire  and  Barton 
ID  Idncolmhire.  The  defendant  was  owner  of  a  market- 
boat  at  Barrow,  and  had  carried  persons  from  Hull  to 
that  place,  which  is  in  Lincolnshire^  two  miles  lower 
down  the  Humber  than  Barton.  There  was  a  daily 
tetxj  between  Hull  and  Barton,  but  to  no  other  part 
of  Lincolnshire.  The  plaintiff  admitted  that  the  de- 
fendant was  not  liable  to  provide  boats  to  any  part  of 
Jintfo/iuAire  except  Barton,  and  Lord  Kenyon  said,  ^Mf 
certain  persons  wishing  to  go  to  Barton  had  applied  to 
the  defendant,  and  he  had  carried  them  at  a  little 
distance  above  or  below  the  ferry,  it  would  have  been 
a  fraud  on  the  plaintiff's  right,  and  would  be  the 
ground  of  an  action.  But  here  these  persons  were 
substantially  and  not  colourably  merely  carried  over  to 
a  different  place,  and  it  is  absurd  to  say  that  no  person 

(a)  4  T.  R.  6C6. 
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■  .  '  ■  ■ 

1835.  shall  be  permitted  to  go  to  any  other  place  on  the 
Hnmler  than  that  to  which  the  plaintiff*  chooses  to 
carry  them."'   He  added,  "  It  is  now  admitted  that  tfe 

Field.  ,  ferryfrian  cannot  be  (compelled  to  cafry  passengers  io 
any  other  place  than  Bartcm ;  then  his  right  must  te 
commensurate  ^ith  his  duty."  So  that  in  this  csfie,  as 
the  )^la1nt{fF  might  refuse  to  'ferry  a  passenger  fum 
N&ytffHd  io  HdbVB)^mty  he  can  hare  no  right  to  the 
exchisTve  ferrying  bf  passengers  between  thdi^'  points. 

Sir  John  CampMi-iAttbtney-GeneM), 'Sir  WiBUk 
Oit*tn\  C/filtoA  arid  E.  Vi  V^lliains  supported  the  rule. 
Fifst^theact  of  the  defendant'^  serVtat  ih  rowing  the 
passenger  from  NdykLikd  to  HobVs  point,  in  order 
knoWirtgly  to  forward  him  to  Peifribroke,  was  Within  the ' 
scope  of  his  authority  firom  his  inastel*.  For  as  the 
defendant  kept  thfe  boat  afnd  received  the  eamingB  of 
his  ser\'ant  who'  hiwed  it,  the  servant's  iact  was  W 
dorie  wilfully  and  against  Ws  master's  dif^tiond,  but 
for"  his  master's  benefit,  and  in  the  course  of  his^' 
dindry  emplbymerit.'  Then,  whether  he  had  an  fexpresi 
command  from  the  defendant  to  do  thi6  particuhr  acff 
is  immaterial,  and  the  defendant  is  liablb  for  it  5  3Vr^ 
ber title  v.  Stampe{a),  Bush  v.  Steinman  (J),  Bex  t.' 
Almdn  (c).  Secondly,  fts  the  plarntifP  Was  bbund  to 
keep  a  boat  to  ferry  oVer  iall  pcfrsoi^s  going  frond  N/tJf- 
land  to  Pembrdke  town,  his  right  of  ferry  is  iiorrelatiVe 
with  his  duty.  Then  th6  act  of  taking  Llewelfyn  to 
Habb%  point,  to  enable  him  to  get  by  that  w^y  to  1^ 
broke  town,  instead  of  by  the  •  PemJr'oft^  Fenhf-hmtt 
was  an  infringement  of  the  plaintiff 's  right  to  PcM^SrtiCf 

■         ■■  ■■  •  ■'    ..  ■..-.  •        ■;  ■ 

(d)  Lord  Uaym.  264  *  see  as  to  this  cMe,  axfi',  V^l^  7. 51,  wJlit')* ' 
(6i).l  Bos.^P.404^  .  ..'■  i  ...  I  ■ 

(r)  ij  Buir.  26B6  ^  seea^so  Attonutt- General  v.  Siddan,  a^le,  \^,  I.  41; . 
AUorneu-Geueral  v.  Riddell,  ante,  Vol.  II.  5^  ;  Mackenzie  v.  AftffW.lO 

Hiog.  385;    Garth  v.  Hownrd,  8  Bing.  4611  ' 

■     •         .  -  .■....> 
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fry.,    Now  a  ferry  ia  not  a  line  between  points  Aj 
IB.  consistipg  of  length  without  ibreadth,  according 
mathematical  definition  ;  for  if  it. were  so^  and  had  , 
;  some  considerable  extent  on  either  side,  it  would  i 
;  amount  to  any  privilege  at  all.     But   Tripp  v., 
fx»k  sbowsj  that  a .  person  who  canies  passex^era 
:r  a  river  &C.9  at  a  short  distance  from  an  ancient 
ry^jQirioget  the  ^gbt  of  the  owner  of  that  ferry, 
en  the  line  from  Nayland  to  HobVs  point  may  be 
isidered  contained  ii^ the  plaintiff's  ferry  from  Nay- 
d  to.  Pembroh  town.    [Lord  Abingfr  C.  B.    That 
;ament  would  only  apply  if  going  from  Nayland.  to 
minroke  Ferry-house  mesint  going  to  Pembroke  tqwn. 
9^^B.  This  would  be  an  invasion  of  the  plaintiff's, 
ht  to  the  ferry  from  Nayland  to.  Pembroke  Ferry- . 
(le,  if  the  plaintiff  was  obliged^  and  had  therefor^  ; 
%ht..to  carryall  persona  going  from  Nayland  to 
si^oi^  town.].  .The    passenger  in  question  wap  , 
Vig  to  Pembroke,  town,  the  place  to  which  the  pl^n-: 
'.'g. ferry  from  Nayland  to  the  ferry-house  leads. 
m^  this  is ,  a  stronger  case  than  Tripp  v.  Frq^f{^^ 
er^  the  passengf^rs^  were  not  going  to  Barton^  i]^o 
Qiinua  of  the  plaintiff/s  ferry;  and  it  is  admittedi 
itify  inst^ad^  of  a  single  ferry-housoi  there  had  been  a . 
m  about  that  spot  where  it  stands^  the  landing  people^ 
ber  Jiigber  up  or  lower  down  the  shore,  in  order  to 
to  the  town,  would  have  bopm  an  infringement  pf 
jf(W|ry..    But.  the  bare  act  of  setting  up  a  ferry-boat\ 
dose  to  dm  ancient  ferry  as  to  injure  {empaire)  it,  is 
jpoahle*  by  the  owner  of  the  anciept  ferry  in  respect 
his  being  bound  to  sustain  and  repair  it  for  the  use 
the  king's  subjects,  on  paiu  of  being  grievously 
terced.      The   passage  in   Pollers   Abridgment,  tit 
i^ns  (G),  pi.  4.  to  the  above  effect,  is  repeated  in 
«cr,  and  in  Comyns\  Digest,  tils.  Action  on  the  Case 
'a  Nuisance {A)f  and  Pischary{B),  and  is  relied  on  by 
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1835.        Blackstone  in  3  Com.  ^19.     The  original  authorilyk 
in  the  Year-Book  22  H.  6.  14  B.  (a),  in  The  Prw  oj 
St.  Neileport  v.    Weston.    The  plaintiff  counted  ift 
trespass,  that  he  as  lord  of  St.  Nede  had  in  that  viDe 
from  time  immemorial  three  freehold  mills^  at  which  a& 
tenants  of  the  prior,  and  all  other  persons  resident  witlui 
the  villi  were  used  and  accustomed  and  ought  to  giiad 
their  com ;  but  that  the  defendant,  one  of  the  said  tenaoti^ 
had  erected  a  mitt  within  the  said  villi  at  which  the  res* 
dents  therein  ground  their  corn,  to  the  plaintiff\s  damag^i 
After  argument,  Paston  J.,  after  premising  that  per-, 
adventure  it  might   be  said   that  the  owner  of  sa 
ancient  mill,  to  which  persons  had  resorted  de  U»gfi 
to  grind  their  corn,  could  not  sue  a  party  who  erecteA 
a  new  mill  on  another  branch  of  the  same  streamy  so  as 
to  injure  the  profit  of  the  old  miU(&),  proceeds  thui  s 
'*  Donque  jeo  pcnse  en  cc  cas  si  j*aj  un  market,  ou  ivb 
fairo,  le  Samadie,et  un  autre  leve  un  market^  ou  un  fidiw^ 
niesme  le  jour,  en  une  ville  qui  est  prochein  a 
market,  issint  que  mon  market  ou  mon  faire  est 
jeo  aurai  envers  hiy  assise  de  nusance,  ou  action  sor 
cas.     Et  mesme  le  ley  est,  si  j'ay  de  ancien  temps 
fery  en  une  ville,  et  un  autre  leve  une  autre  fery  sitf 
mcsmc  le  rivo  prochein  a  ma  ferie,  issint  que  le  profit 
de  ma  ferie  est  emptir\  jeo  aurai  vers  luy  actioa  901 
mon  cas  :   issint  paraventure  ici."    Newton  J«  addedl 
'^  Vostrc  cas  de  fery  divers  del  cas  al  barre:  caret 
vostre  cas  vos  estes  tenus  de  susteiner  le  fery,  et  de  d 
servir,  et  reparer,  al  ease  de  comon  people;  et  auA 
vos  seres  grcvous  amercys,  et  ce  enquirable  av^  b 
vicomte  en  ses  tournes,  et  auxi  avant  Justice  en  EifiS 
mes  en  ce  cas  al  barr,  si  le  seigneur  de  lea  molins  etf 
i>uffre  d  al*  a  wreke,  ou  il  molins  eux  distrue,  il  est  dil* 

(ri;  See  Brook's  Abr.  tit.  Action  on  the  Case,  pi.  57»  and  Faihiibirt^ 
Abr.  same  title,  pi.  11. 
(6)  See  3  Bla.  Com.  219. 
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miBliable*  £t  en  voire  cas  de  market  ou  faire,  ceo 
Kpoiteitre:  car  en  le  grant  de  le  roy,  est  tiel  clause, 
irvsa  toofois  qae  ne  soit  a  nusance  a's  ascuns  autres 
ins  su  markets;  issint  que  oel  leve  en  lui  mesme  est 
i.imnuice.''  Chutckman  ▼.  TungtalUa)  appears  to 
figB  the  position  in  Roller  but  the  reporter  adds  a 
MIS.  [Parhe  B,  That  is  the  case  of  Kew  Ferry ^ 
dl  k  no  authority  against  you.  I  made  searches,  and 
■d  tiiat  Lord  MaU  afterwards  decreed  that  the  new 
ftii  whkdi  had  been  set  up  three  quarters  of  a  mile 
Ml  the  old  one,  should  be  put  down.]  Bliasett  ▼• 
art  (ft)  shows,  that  the  owner  of  an  ancient  ferry  may 
s  SBOther  person  who  sets  up  a  ncrw  one  near  it, 
B  letson  being,  that  as  the  owner  of  the  ancient  ferry 
I  is  eompeUaUe  to  keep  up  a  boat  there.  [Parte  B. 
ifp  ▼•  JPrani  certainly  seems  at  variance  with  the 
kr  eases.}  That  seems  a  hasty  decision,  and  the 
r  sithorities  existing  on  the  subject  were  not  cited. 
IS  case  of  a  ferry  is  analogous  to  that  of  a  market, 
1 18  so  treated  by  Comyns  in  his  Digest,  ubi  supra, 
nr  holding  a  new  market  within  seven  miles  of  a 
I'l  ancient  market,  and  on  the  same  day,  will  be 
isded  in  law  to  be  a  nuisance  to  the  latter ;  but  if 
•  ■ew  one  is  held  within  that  distance  on  a  different 
Ft  die  jury  must  find  whether  it  prejudices  the  old 
t  or  not;  Yard  v.  Ford{c).  Seven  miles  is  con- 
ned a  reasonable  distance  between  one  market  and 
rthar»  and  if  that  principle  is  applied  to  ferries,  it 
it  be  actionable  to  set  up  a  new  ferry  where  an  old 
t  ii  kept  up  within  a  reasonable  distance.  Here  the 
ktiff 's  ferry  from  NayUmd  to  the  Pembroke  Ferry^ 
■e,  was  equally  available  to  a  passenger  going  to 
otbviit  town  as  the  passage  to  Hobb*s  pointy  and  the 

>)  Hvdret,  162.  (5)  Willss,  R.  608 ;  S.  C.  Bull.  N.  P.  76. 

«)%  SttML  173;  S.  C.  1  Levinz.  296  -,  Sir  T.  Raym.  196^  and  8e« 
K2)to2SnBid.l76. 


1885. 


}8S£l        j^intiff  iVti^lAigiAl.  tii^kee)vti^  bbkts  tkere ;  itheq  tkatbll^ 

^'^^^^      d^  ^bottkl'bc  iliiliifi^nsated'byliavuig  a^reniedyiagaiait 

V.  ^  i^fiBdn  eventing,  imdiir  ferry  so 'near  !a9  to  lake ioff:tki 

^^^'^        pamdngers^  fr^m  JV^ayiand '  to  the  icny-housei  /  Bkolh 

irtbne^^^^  hi»  'Giinitontk^fes  (»)'  -  6ay«i.  «^  If  ^>ifengur>.]f 

iel^ot^ld'^yi  la^riveirv  i^^wav-  nbotber  ancatntr/fieny  arto 

draw  away  its  custom,  it  is  a  nuisance  ta  ^bebvnerof 

tidtiy  cHe  't^ets  ifibMndiJbi^kec^  k  aloraysin  vepairail 
reMlitM^'  f(i#(|lt9C0aseibf  'all  the  kind's  4Mbjeel»^roAav 
%}^ ' 'h^  ^  nMfy  ^be  f  jglievoti^jA  km^veedi  M  [  It  'litHild^ 
fbi^bti'i^:^mety  Mtfd  if  ^  new  fen^  irttefsaffottdto 
^tere>hild'^rt>fh«  fiMeh  dbeanot  als6  lAiaveiiisibufdHli." 
•  ^Ltrd  AbinffifrG.'B.  ^This*  caie  iVivcivsea'vverfai^ 
'"sidi^tfble'questlditi'Vis/wbeth^ry  under  lill  the  i^baapi 
of 'W^m^a^ce^  ih  fokniMg  inlew  limbipf^riadlcyiet 
^tbwtl» %hi((»h  liahh^'afteto  in  different  skaatidDiiiMt- 
'SfeiT^^rif tnajr  still  be  oomi^elled' to  go  by ^andiettt  ftMPkfe 
vrhlih  "firould  olhet^rie^  be< diaacfedi}  -«'•    '^   'i  ■   *  »^ 

case  for  the  "clisluipfcaWc'e  of  the"iJlaintrff*8"lSrify'lli^ 

"tiiiifiyrd"iFtaveil^ 'iii^%i^    tfiecl  tefbre'Wj;' tirolhei 

'  -A^/ic  'affllrff^Sf/orafc^^!' '  It'V^aa  '■<:'&!iii'^'W"tt««"&' 

"ciarta  Ui'Mfei^-vii/s/m/ th'^''bu^k(m i^n^ 

il\>'r  t1ie'c^ons)d^^ati6H''of  the  c6U"HK^6i"Uii'%fr'(>^ 

The  plaintiff  was  the  lessee,  under  Sir  JbAii  Okl^V 
'a  fe'ii-y '(iSllfe'a'  ttie  "J*«>«Jr<)ile"or  -«irlti»t  «%%;''^ 

lessee  un'der  the'salli6  gcntleinaK'<^f 'anbt6'et''fe^ma 

(n)  'Vol.  J^II.  p', '2)9,  citmg  tlie  pasuge.rram  ii.RoI/ ImI  wUch Ml>'« 
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ihtiimb point, ^nlke  jPtfA^o4i^4i<k,)IOjiVri^^H<i.an4        1(89&. 
basiqj^hdre  VQs  jio  q*estito;«8r'tf((Ahe'i'ti|^t  .of  ihe 
pUiAtff tabatb these fecrio&M  Ue.claiinediJ«o»ainuph 
non&iexteiimd  ff^bt,  tbati^f  fertying  aUperaona.baokr        ^^^^ 
vardsltncl  fbrwarda  over  Jfi{f(inoi<jlfia?ea|-.Hriidiiiiviio 
wiy  nuvdW'lNMlft ;  ihat  *hb  iTight  wa»  AegatW^diby)^ 

JQiy'OBrtiMltrifll.    ^•:fiH^:'ii\  ..    '\  ii    .ij..):-.r:-'  •>■',        i  .    f/i\'{. 

•n  ik  sppieaTedv  -iw  vever^i  that  tbetdefendant  >  b^d^:  fbefqre 
tb  eonpnenctmeBbKif  tfii&»tii(Vi'Set(iip  a^.boat^td  canfy 
1»ilKDgtrs'*fi)Qai  >  jSTcql/cMitf  iiU>  ttbe-  ipppiititetsid«|tiwd> 
imoi|pMi otberl plaoeai^  toriSd&bV  poi9t|iinofet. thdn  .lialf 
siiiie^ibonDibo  Pembroke  i^<$r7l|yrA^49«i  ..A^thitlpblOe 
AilHodf  rdr  iftieii  tad  -  beem  hvAtf  tOK  iidiproT^i  t^e:  icomvlu- 

Mieifrom  tbenoeiito  P4ml»mheiw]mh  QOV^niuwMt&d 
vitiir.llm  4iirtipik«hrogdf  rfr^M  ri^dmAt-oA^  ,JF!frrff[  ip  •  P4i»- 
^^tPfifl.ldfo^UK]|ei^ofI{P10ffe .duin.h^K.ft  liiUd ironv/tbe 
Aim  iii94i.|;h0(  w9yi>fiMM  .^i^VIisiyMtf  fio.  P^mhuok^ihy 
BoW%  point,  was  ihQrter:th«rt  I^  Abe,i?(m6r<9A6.i£%vr«^. 
<I^ii«Te-wM  no -town  or  vill  between  HobVs  point  or 

'^^f}*^:-?Jar;ry>  ofj^thje  new  wlt^i  the 

<m  road;    and^  I  rather  believe^  none  between  that 

'|?mt.aD4,t]^e  tgwn,.pf  P-cpiftroifc,  plt^ough  th^  prpm- 

ij»(fiflfop^.jOCCftfric[fi,  It  Jtupy  in.  tlie,  service,  of  Xhe  cl^fi^od- 
.|||)t|,^(|jnj|}u^bf^  pass^ng^i^  ^on  boards  at 

h%i?»<4.?V%.a%f;  %.b9^|i  /had  ?).esPi shoved  ,g,ff,  the 
'i'fcW<^i,»%»«e.^jWm,,l;e  iy,»s  goipg  .tp.Pew^o^,  aijd 
.^W«4.t«  1^        W:SbP?:^  ft^  ^^^i's  j;^i5it,,wbipii,^as 

'>^vT^ie,  JK^  ,b«iy,ii3g  foiUHl.  fo,r..tihe..i^^fendantjc(i{.  the 

"^fWWf#P^W;t^e,ca.use,.th^p^ 

•  ;%,^e  .^sideration,  p.C  ^^e  .qpurt;  first,  whether  the 

''^^»PV.W  ,r®«P9PMMfi.A>r  tbl?  act  f>f, his  servant ; 
:  >nd.  secondlvs  whether,  if  he  was.  the  facts  proved 

Amounted. to  a  (}isturbf(nc$  of  ^the  plainti^*'^  TJS^I^.of 
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feity ;  the  jury  having  n^Atived  any  fraud  in  fact  on 
tbo  paf  t  of  the  defendant  or  his  servant. 

A  rule  nisi  having  been  granted  for  a  new  trial,  tbe 
case  was  argued  before  my  brothers  Parke,  BoUtmif 
Gwmey  and  myself* 

Upon  the  first  point  there  is  no  difficulty.  The 
servant  was  acting  at  the  time  in  the  course  of  fail 
master^s  service,  and  for  his  master's  benefit ;  and  hk 
act  was  that  of  the  defendanti  although  no  ezpre« 
command  or  privity  of  his  master  was  proved;  2b^ 
berviUe  v.  Stamfe  («)• 

The  second  point  is  one  of  a  more  doubtfnl  nstois^ 
and  has  calted  for  nadi  oonsideratioB.    It  is  qnite 
clear  that  a  fenry  la  a  franchise  which  none  can  set  up' 
withoat  a  licence  fipom  the  crown,  and  in  the  case  sf  a 
ferry  by  prescription,  a  grant  or  Ucence  is  presnndL 
As  early  as  in  the  Year-Booky  Si3  Heau  6. 14  b.,  it  is  thi» 
laid  down  by  Pasttm:  '^'  If  I  have  of  ancient  tnefl^ 
ferry  in  a  town,  and  another  sets  up  a  ferry  upon  fii9 
same  river,  near  to  my  ferry,  so  that  the  profits  of  WBf 
ferry  are  impaired,  I  shidl  have  against  him  an  action 
on  the  case :"  and  NewUm,  says,  **  The  case  of  a  tetff 
difiers  from  that  of  a  mitt,  fiir  you  are  bound  to  sostaai 
the  ferry,  and  serve  and  repair  it  in  ease  of  the  coauasw 
people,  and  it  is  inquirable  before  the  sheriff  ia  hif 
town  and  justices  in  eyre«"    This  propoakion  is  qootsA 
in  2  RoU.  140  (GV  pL  4.  Com.  Dig.  Pischary  (B),  sad 
Action  OH  the  Com  for  a  Nniscmet  (A),  and  in  mostsf 
the  cases  where  the  rights  of  ferry  have  come  in  ipisr 
tion. 

In  the  case  of  Chwrehmati  v.  TwksIM  (i)  in  the  Eip 
chequer,  in  the  time  of  the  Commonweakfa^  1650,  As 
plaintiff,  the  farmer  of  a  ferry  at  Brentfard,MM  it  wouli* 
seem^  under  the  crown,  filed  a  bill  for  an  iBgunction  tb 

(ii)  1  Loxd  Raym.  265  ;  see  as  to  this  case,  anU,  Vol.  I.  51,  n.  (•> 
ib)  Hardies,  162. 
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Btrab  the  defendant,  who  had  lands  on  both  rides  of       1896. 
e  Thames^  three-quarters  of  a  imle  offi  and  who  was 

the  habit  of  ferrynig  passengers  aoniis,  from  con- 
iiing  to  do  so.  The  bill  was  dismisaed  without  I'ibld. 
nU;  but  the  reporter  adds  a  querf  as  to  the  pro- 
nely of  the  decision ;  and  eren  if  it  was  right,  it  is  no 
idiority  against  the  maintenance  of  an  action  ob  the 
IK;  The  deeision,  however,  appears  to  ha?e  been 
voBg;  for  upon  another  hill  filed  in  1663,  a  decree 
n  made  by  Lord  Hah  on  the  18th  Jwney  14  Car.  2« 
I  &Tour  of  the  same  plaintiff,  thai  the  new  ferry 
mdU  be  put  down. 

InBlissett  v.  Heart  {a}  the  plaintiff  recovered  in  an 
itioB  on  the  case  against  the  defendant  for  setting  up 
■odier  ferry  over  the  same  river  near  the  plaintiff's 
siiyi  and  ferrying  over  persons  and  horses  pver  the 
HM  river  near  the  plaintiff's  ferry,  by  which  she  was 
Uiged  to  let  it  for  less  rent  than  before,  and  had  been 
cpiived  of  great  part  of  tlie  profit  of  it.  On  motioB 
I'iRtst  of  judgment,  the  court  held  the  declaration  to 
B  goed ;  and  they  said,  that  ^*  a  ferry  is  a  franchise 
Uoh  no  one  can  erect  without  a  Kcence  from  the 
tiVD,  and  when  one  is  erected,  another  cannot  be 
Med  without  an  ad  quod  damnum.  If  the  second  is 
Med  without  a  licence,  the  crown  has  a  remedy  by 
lowayranto,  and  the  former  grantee  has  a  remedy  by 
^lion.    The  franchise  ii  the  ground  of  the  action  (&). 

So  far  the  authorities  appear  to  be  clear,  that  if  a 
ew  feiry  be  set  up  without  the  king's  licence,  te  the 
rejudice  of  an  old  one,  an  action  will  lie;  and  there  is 
esise  which  has  the  appearance  of  being  to  the  cou- 
nty, esiotpt  that  of  Tripp  v.  Frattk^  heteafter  men* 
i^isd.  These  old  authorities  proceed  upon  two 
[nmiids)  first,  that  the  grant  of  the  fipanchise  is  good 

(•)  WUks,  508.  (6)  WUles,  5Vi,  n. 


rtf^ts  the  grantee  in  tlie  exercise  of  li 
wtthdi'awihg  the'j^rofit  of  passengers,  i 
otherwise  hareltad,  and  which  he  hasii 
cKa^  from  the  puhlic,  at  the  price 
sponiliAg  liability,  the  disturber  is  ^ubje 
for  the  Injury,  and  the  case  is  in  this  re 
to  the  grant i>f  a  fair  or  market,  nhict 
vilege  in  the  nature  of  a  monopoly. 

A'ptiblic  ferry  is  then  a  public  highv 
deicnp'tion,  abd  its  teniiini  must  be  in  p 
public  have  rights,  as  tovns  or  rilh 
leading  to  towns  or  vllls.  The  right  of 
in  the  one' case,  an  exclusive  right  of 
town  to  town  j  in  the  other,  of  carrying 
to  the  bther,  'all  who  are  going  to  the  i 
vill,  to  wirich  the  highway  leads  <>n  I 
Any  new  ferry,  therefore,  which  has  the 
away  audi  paaaengers,  tnnst  be  injuriou: 

Pot  tnstatice,  if  any  one  Should  ca 
landlti^-'place'  at  one  terminus  of  the  fei 
practice  of  carrying  passengers  over  1 
tertninus.'and  there  landing^  them  ii'  H 
which  they  pass  to  the  Uthe'^blie 
whibh  the  feri^' is  eBtabliflhetl,  before 
tovti  tH  'villf 'feTid'by  which  the  passen 
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modious.  or  the  fare  less,  it  Ls  obvious  that  nil  the  I$8$.> 
om  must  inevitably  be  withdrawn  from  tlie  qUI.  ^'^^ 
)f,and  thus  the  grantee  woiild  be  deprive^;!  of.. all  v. 

eiitof  the  franchise,  whilst  Iv^  continued  liable  to.       ^if^^D-. 
:he  burden  imposed  upon  him.     . 
tuoes  not  follow  from  this  doctrine,  that  if  there, he 
ver  passing  by  several  towns. or  places,  the  eyistr  . 
e  of  a  franchise  of  a  ferry  oyer  ,it  jfrom ,  a  cerf^if^ 
(It  on  one  side  to  a  point  on  the  ,pther^;  precludes  the^ 
gV  subjects  from  the  use  of  .the.' riv^.  as  a  pul^lic 
hway  from  or  to  all  towns  or  places  on  its  banksj 
I  (A)l]ges  them  upon  all  occasions,  to  their  own  io- 
▼eniencey  to  pass  from  one  temunus  pf  the  ferry  tff. 
other.    The  case  of  Tripp  v.  IV/iwAto)  .i|cicided 
erwise;    and  it  is  not  intended  to  auestioip, ,  t/jiat , 
inon.    It  was  there  held;  that  the|  pJaintiflE)  w|if),, 
la  right  of  fei^ry  from  Hifll  to  ifhe  town  of  ^artpff^  ^ 
I  t\o  right  of  action  against  a  pprson  who  cari;^d  . 
lenders  from  Hull  to  JBarrow^A  place  on  the  banfc^  .. 
he  river  at  some  distance  from  Barton.,  But^^ppo^e 
bad  known  that  the  paacteng^rs  ^ere  .goii^  );^y,tha(; 
te  to  Barton^  and  that  their  sole  object  via^,  to  gp  • 
"e;  or  suppose  that  Bariqn^  instead  of  being  ^  feyr . 
dred  yards  from  the  Humber,  was  a  mile  distcui^ 
was  tlie  first  towa  with  which  either  ferry  commi^- 
Ifd,  it  would  not  follow  from  that  decision^  that  ii;i.,., 
1  a  case  passengers  inight  be  landed  at  Barrow 
the  purpose  of  going  to  Barton.     .  . ,  ■    ^,  ^^ 

St  hayc  thought  it  rights  in  consequence  of  ^he; . 
ne  taken  by  counsel  in  argument,  to  enter  thus  far 
t^tne^neral  questioQi  and  to  lay  down  these,  pi[i|i-, 
lei,  that  it  may  not  be  supposed  that  the  decision,  tp. 
ich  we  find  ourselves  obliged  to  come>  can  ii)  any  , 
][,  affect  the  plaintiff's  right  to  the  exchisiye  pn-, 


(•)  4T.R.666. 


;   J  .  :  '       •  .  ■    ■  .  .    •  1 


'■       ■    t 


It  is  to  be  observed,  that  between  1 
the  junction  of  the  tvro  roade  that  lead 
and  from  Pembroke  Ferry  respectively 
Pembrolte,  tlierc  are  intermediate  poii 
passenger  Llewellyn  iniglit  be  going;  tl 
was  his  ultimate  object,  it  might  not  he 
and  if  he  had  any  particular  view  o 
making  Hobb'e  point  the  place  of  hi 
could  not  have  been  accomplished  as  « 
Pembroke  Ferry,  llien,  according  to  tl 
down  in  the  case  of  Tripjf  v,  Frank,  tl 
been  no  evasion  of  the  plaintiff's  ferry. 
the  intentions  of  Uenvllyu  me  left  verj 
tlie  evidence;  and  it  does  not  appear 
that  the  counsel  on  cither  side  thoughi 
them  by  any  inquiry.  And  if  this  hi 
question  which  the  parties  intended 
might  have  been  disposed  to  direct  a 
WG  cannot  fail  to  observe,  that  the  ni. 
fact  in  diftbrence  were  fully  tried  and 
the  jury;  and  Uiat  the  point  stated  ti 
evidence  was  laid  hold  of  for  no  othi 
that  of  recovering  a  verdict  for  the  plain 
after  all  tlie  matters  really  in  difierem 
cided  ngainsit  him.    The  court  is  the 
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e  aware,  and  must  have  understood,  that  he  bad  no        1835. 

it  object.    Now  the  communication  made  by  Lletc-      ^T^^^^^ 

»  to  the  defendant's  aervanti  after  the  boat  had  com-  v. 

iced  her  passage,  is  not  inconsistent  with  his  having 

le  legitimate  object  in  going  to  Ilpbb's  point,  be- 

38  that  of  going  to   Pembroke.    The  uncertainty 

refore  in  which  this  point  has  been  left  by  the  evi- 

ice,  makes  it  impossible  to  say  that  the  facts  proved 

(mated  to  a  disturbance  of  the  plaintift^s  ferry; 

m&re  the  rule  cannot  be  made  absolute  to  enter  a 

adict  for  the  plaintiff.    And  we  think  the  plaintiff,  in 

use  of  this  sort,  is  not  entitled  to  anew  trials  that  he 

ty  smend  his  evidence  upon  an  incidental  point,  upon 

neh  he  left  it  too  doubtful  to  be  properly  submitted 

the  jury.    The  rule  therefore  must  be  discharged. 

Rule  discharged. 


Jenkins,  Executrix,  against  Harvey. 

8SUMPSIT  by  the  executrix  of  the  lessee  of  the  Assumpsit  for 
corporation  of  Truro  for  metage,  viz.  a  toll  or  mature  of  a^ 

port-duty. 
I  iSnt  count  stated,  that  the  mayor  and  burgesses  of  the  borough  of  Truro  had, 
B  time  whereof  the  memory  of  man  was  not  to  the  contrary,  held  and  exercised 
tfie  major  of  |he  said  borough,  or  the  lessee  or  lessees  of  the  said  mayor  &c.  for 
time  being,  or  their  deputy  or  deputies,  a  certain  ancient  office  or  place  of  meter 
tbe  measuring  of  all  coal  imported  by  sea,  and  brought  within  the  limits  of  the 
(of  Truro,  to  b^  there  disposed  of,  and  that  from  time  whereof  &c.,  there  had 
Miged  to  tbe  said  mayor  anu  burgesses,  by  reason  of  the  said  office,  an  ancient 
imird,  or  toll,  for  the  measuring  as  aforesaid,  and  for  the  keeping  and  main- 
^  Qf  measures^  weights,  &c.,  i.  e.  the  fee  &c.  of  4</.  the  chaldron,  to  be  received 
Am  measuring,  or  being  ready  and  willing  to  measure  each  chaldron  of  coal  im- 
M -M  sfoTeiiiid»  to  be  disposed  of  b^  measure,  and  the  fee  &c.  of  Qd.  by  the 
^  tons,  to  be  received  for  the  weighing  (or  being  ready  and  willing  to  iceigh) 
^  chiMroD  of  coal  imported  as  aforesaid,  to  be  disposed  of  by  measure.  Aver- 
It,  i^  the  oorppration  demised  to  the  plaintiff  the  office  of  meter,  with  the  fees 
privileges  belonging  to  it,  under  which  the  plaintiff  claimed  a  toll  from  the  de- 
■nty  in  respect  of  a  cargo  of  coals  imported  by  him  Into  the  port  of  jfVi/ro.  In 
tber  cofuit  the  office  was  not  stated  to  he  immemorial,  and  in  others  the  toll  was 


31  February  175S,  was  gone  tliroiigh 
(iroveil  tliat  tlic  plaintitf  ofTercd  to  meab 
ant's  coals  and  was  refused.  To  account  I 
duction  of  documents  of  earlier  date,  it  wa 
lately,  the  books  and  papers  of  the  corpoi 
kept  in  a  very  insecure  and  ill-managed  < 
corporation  book  of  the  date  of  1(>30 
though  not  used  as  evidence  in  the  caui 
then  deposed,  that  the  corporation  had 

cinimetl  ns  receivable  by  the  corporation  or  l\mt  lessees  from  all 
by  sea  witliin  llic  limit!!  of  ihe  port.  Tlic  jury  returned  a  ven 
follows  ; — "  ^^'e  find  for  the  pbiolilT,  and  that  tlic  cor|iDralion  ol 
time  immemorial  ticcn  possMsed  of,  and  have  exercised  the  oHice 
from  lime  immemorial  received  for  the  performance  of  the  diitl 
tiiim  of  ill.  n  chaldron  oii  coal  and  culm.  We  do  not  (ind  for  t 
oilier  count."  Held,  that  lliis  finding  nas  meant  lo  be  on  the  (au 
il  the  jury  did  not  intend  to  negative  the  title  of  tlie  corporation  ot 
melage  \a  connected  ivilli  the  port,  or  to  disconnect  the  office  of  m 
tolheporl.orioiiuponilint  (he  corporation  were  only  entitled  to  lh< 
ineaKuremenl  of  Ilie  conU,  but  meant  to  alhrro  their  claim  to  tlie  i 
lipvnnits  which  would  support  it  in  law,  without  perfbrminji  tli 
measurement  for  it,  vii.  their  owncisliip  of  Ihe  port  and  (Aligatii 
and  constquenlly  thai  the  fint  count  of^lhe  declaration  was  suppo 

Held  also,  that  sucli  liudin);  embraced  tlie  claim  of  9d.  bj 
weiithiii^,  or  being;  ready  to  weigh  the  coiit  imported. 

Ilcltl  also,  tliat  no  objection  lo  the  loll  could  he  sustained  on  lb 
ness,  il  heitii;  due  lo  the  cori>or3tion  as  owners  of  Ihe  porl,  as  wel 
siiring. 

Acts  of  (iwncrsliin  and  repair  of  the  [)ort  by  Uic  corporation  w 
leases  of  the  office  ofnicter  of  thelwrougii,  of  the  fees  accruin);fr(i 
IjCrain,  conl,  kc.  exported  or  imported  within  the  limits  of  tlic  \ 
produced,  the  first  dated  in  1752  in  consideration  of  63X1.  The 
1705-  Ilie  fee  of  Ad.  per  chaldron  was  shown  to  liavc  been  pa' 
from   177!  lo  189H,  tlioiioh   ihe  actual  n"  —   "  "  "" 


Harvey. 
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ceived  dues  on  the  importation  of  flour  in  sacks,  though        l  SSo. 

cir  meter  nafl  ndver  'measui'ed  the  flour.*    The '  qufes-' «    ^^tv^M 

m  left  to  the  jury  by  the  leainecl  baron  "werd  three  ;' 

It,  whether  the  corporation  of  TVnro  aihd  theW  les^ebk ' 

id'deputies  had  from  time  imfnemo'riU  lield'ahd  e^«' 

tiled  the  office  of  meteir  df  ^o^l^  eilt^rin^  the  harbMr 

ft  a  toll,  fee,  or  rewaird  of  4^.  j^^k-'  chaldtbri^  or  %d:  fbf 

vee  ionsi  for  measuring'  and '  weighing  :--^8ebbh^]y^ 

Detlier  they  had  held  such  hiimeirioHal  'officer 'ahd 

tie  entitled  to  a'rea^oni/ble'feel,  land  whether  4t/.  bt* 

iq  smaUer  suih  was  reasbnablie :— thirdly,  whether 

be  corporation  was  entitled  to  this  f^e  its  a  port  duty, 

Dwiiieh  case  it  need  not  'have  eitisted  frtMA'  time  im^ 

Bemorial.    The  jury,  after  re'mifining  t6g^h^  kTI  tAght, 

ebirned  a  ''  verdict  for  the  plaintiff  dii' fhe  theta^.^- 

lie  kiirned  tiafidn  asked  whdther 'tK^y  fdtind  th'attitb 

MforatioD  possessed  the.  office  of  m^^t^r  and  were  en; 

iW  to  a  reasonable  reward  for  kneasm*ing,  and  also 

ut  that  reasonable  reward  was'  4cf.     The  foreniaKi  [ 

Dsw^red  '*  Yes."     The  learned  baron  then    asked 

■  '     ■  .  '  ,       ..  '  . 

Im,  if  they  found  for  the  plaintiff  on  the  port  duty* 
lie  breman  answered  **  No."  Another  juryman  then 
iU,  ''  We  think  ^e  corporation  entitled  only  on , the 
ne.  performance  of  the  office."  Another  said,  "  We 
lid  tke  office  immemorial  and  the  fee  also  immemorial, : 
at  they  are  to  do  all  the  work  for  the  money.**  Ano- 
ber  added,  ''  We  find  but  one  thing."  The  counsel 
ifered  as  to  the  manner  in  which  the  verdict  should 
9|  entered,  on  which  the  learned  baron  desired  the 
17  to  retire  and  bring  in  their  verdict  in  writings 
^UjSh  they  did  as  follows  : — '*  We  find  for  the  plaintiff: 
Hiad  that  the  corporation  of  the  borough  of  Truro 
Avs  from  time  immemorial  been  .possessed  of,  and  ' 
M  excrdsied  the  office  of  meter,  and  have  from  tiime  . 
tneaMuriial  received,  for  the  performance  of  the  dutiies 
ftjbie' office,  the  sum  of  id.  per  chaldron  on  coal  and 

VOt.  Vw  .  Sk  :  .. 
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1835.       culm.     We  do  not  find  for  the  plaintiff  on  any  other 
,   .  count.*'    The  verdict  was  then  entered  for  the  plaintiff 

Jenkins  * 

V.  on  the  first  count  only  for  I6s.  damages.     In  last  temii 

Sir  John  Campbell,  Attorney  General,  obtained  a  rule 
nisi  for  a  new  trial  on  two  grounds,     first,  that  the 
written  verdict  amounted  to  a  finding  that  no  fee  wai 
due  unless   the  coal  was  actually  measured  by  the 
meter,  whereas  the  first  count  went  for  a  fee  for  met- 
suring  or  weighing,  or  being  ready   and  willing  to 
measure  or  weigh.     Secondly,  that  had  the  verdict 
been  simply  for  the  plaintiff  on  the  first  count,  at  if 
the  jury  had  in  terms  aflirmed  all  the  facts  there  hud, 
e.  g.  the  immemoriality  of  the  corporation,  of  the  office 
of  meter,  and  of  the  fee  claimed  for  measuring  or  being 
ready  to  measure  coal  imported,  there  would  not  be 
evidence  sufiicient  to  support  such  a  finding. 

Sir  William  Follett  and  W.  C.  Rowe  shewed  caiue. 
The  fallacy  involved  in  the  first  point,  is  that  of  con- 
sidering the  right  to  metage  to  be  distinct  from  a  right 
to  port  duty,  whereas  in  their  origin  and  nature  tbqf 
are  identical,  metage  being  in  fact  a  port  duty  arising 
from  the  ownership  of  the  port*  though  its  existence 
must  be  immemorial,  which,  if  claimed  as  a  mere  port 
duty,  need  not  be  proved.      The  corporation  migb 
either  have  been  entitled  to  receive  a  toll  of  4d!.  witbont 
doing  any  thing  for  it,  or  they  might  be  bound  to  ^ 
something  for  it.     [^Parke  B.  That  seems  to  be  whit 
the  jury  meant,  viz.  that  the  corporation  were  not  eft- 
titled  to  the  toll  of  4d.  without  doing  more  than  cleain- 
ing  the  port.]     The  corporation  would  be  bound  tD 
measure  coal  imported,  and  would  be  liable  to  an  a^ 
tion  for  not  doing  so.     But  toll  is  not  a  payment  br 
work  done,  and  might  therefore  be  recovered  qui  tol» 
notwithstanding  the  neglect  of  the  owner  to  perform 
the  duties  of  the   office  of  meter.     Then  the  jury 
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ODuId  not  in  law  find  that  the  defendant  was  excused  1835. 
from  payuig  toll  by  any  such  neglect  of  the  plaintiff. 
As  to  the  other  ground  of  the  evidence  not  supporting  "  v. 
the  allegations^  it  was  proved,  and  not  contradicted,  Harvet. 
that  as  far  back  as  living  memory  reached,  the  corpo- 
ration had  existed  and  the  office  been  exercised ;  and 
that  for  a  similar  period  the  fee  of  4J.  had  been  re- 
ceived by  the  lessees  of  the  corporation,  whether  the 
coal  was  measured  or  not.  That  is  sufficient  evidence 
of  immemoriality,  in  the  absence  of  any  evidence  to 
rebut  it.  The  verdict  is  in  terms  for  the  plaintiff,  and 
could  not  be  so  found,  unless  the  being  ready  and 
willing  to  measure  had  been  considered  by  them  to  be 
equivalent  to  actually  doing  so,  so  as  to  entitle  the  lessees 
of  the  toll  to  receive  it.  The  only  part  of  the  plaintiff's 
case  which  they  negatived,  was  the  plaintiff's  right  to 
this  toll  as  a  modem  port  duty  granted  since  legal 
memory.  [Parke  B.  The  finding  is  silent  as  to  the 
8d>  for  every  three  tons.]  It  was  not  necessary  that  it 
should  particularize  every  allegation  contained  in  the 
declaration.  [Alderson  B.  You  say,  that  what  is  ad- 
verted to  by  the  jury  in  specific  terms,  is  so  mentioned 
by  way  of  instance  and  illustration,  and  that  what  they 
do  not  so  mention,  is  included  as  found  by  them  in  their 
general  verdict  for  the  plaintiff.  That  must  be  so  in 
smne  respects.]  It  may  be  stated  generally,  that  the 
liberty  to  bring  goods  into  a  public  port,  being  a  place 
of  safety  in  itself,  imports  a  sufficient  consideration  for 
a  claim  of  this  kind  by  the  owners  of  the  franchise  of 
the  port,  in  respect  of  having  made  the  port  and  keep- 
iiig  it  in  a. state  fit  for  the  safe  reception  of  ships  re- 
torting thither.  See  Hale  de  ParHbus  Maris  {a)^ 
Mayor  and  Commonalty  of  London  v.  Hunt  (b),  Mayor 
of  Yarmouth  v.  Eaton  (c).  Mayor  of  Exeter  v.  Trin- 

(a)  Cap.  VI.  Hargrafc*8  Law  Tracts,  74,  76.  77. 
<6)  3  Lev.  37.  (c)  3  Burr.  1402. 
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1835.  iet(a),  and  9  H.  5.  c.  10.  This  right  to  toll  in  const' 
deration  of  a  constant  readiness  to  confer  a  public 
benefit^  if  required,  was  illustrated  in  Lard  Falmouth  r« 

Harvey.      George  {b),     Senan  cove  had  been  made  a  place  for 
landing  boats  by  human  labour.     The  plaintiff  and  hit 
ancestors  were  bound  by  custom  to  maintain  a  capsteni 
and  rope,  to  haul  boats  to  land  there  in  bad  weather; 
and  though  it  appeared  that  he  was  only  owner  of  the 
land  on  which  the  capstern  stood,  and  was  not  seised 
of  the  soil  of  the  cove,  or  of  any  land,  manor,  &c.  m 
respect  of  which  he  could  claim  to  receive  a  toll  (4 
yet  a  custom  for  him  to  take  the  second  best  fish  oat 
of  every  boat  landing  fish  there,  was  held  good,  whe- 
ther the  capstern  was  used  or  not.     Again,  persons 
landing  within  a  manor,  may  be  bound  in  law  to  pa; 
toll  traverse  to  the  lord,  though  they  do  not  land  at  the 
wharf  provided  for  them.     The  bad  condition  of  t 
port  is  no  defence  to  a  claim  of  toll,  which  resti  on  the 
ownership  of   the  port.      Vinkersteme  v.   I!bden(i) 
affords  a  cause  of  action  against  the  owner  for  not 
keeping  up  the  port,  Mayor  of  London  ▼.  HutU(e).  This 
usage  may  well  be  immemorial,  for  coals  were  seaborne, 
and  even  a^subject  of  litigation  in  London,  in  34  Ed*  U 
see  Rex  v.  Carpenter  (f).     Again,  MaccullocKt  1M^ 
tionary  of  Commerce,  tit.  Coal,  states,  that  in  Henrjfin 
Third's  time,  Newcastle  had  a  large  trade  in  that  article^ 
which,  about  the  end  of  the  13th  century,  was  importei 
into  London  for  use  in  manufactories.     Nor  is  it  btl 
for  rankness.     In  Vinkersterne  v.  JEbden((/),  the  Ifn^ 
castle  corporation  established  a  toll  of  5d.  a  chaMn* 
A  toll  of  4d.  is  mentioned  in  Broumlow*s  Entries,  lift 
and  8d.  a  ton  for  cheese  was  held  good  in  The  Msff 

(a)  Cited  3  Burr.  1405,  1407.  (6)  5  Bing.38& 

(c)  As  to  this  see  3  Burr.  1407.  (d)  Lord  Ra)in.5d4. 

(0  3  Lev.  37.  (/)  2  Shower,  49. 
{g)  Lord  Rayro.3d4. 
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«/*  Lomdum  ▼.  Huntifl).    Again,  9  H.  5.  c.  10.  showsy 
that  the  crown  then  received  a  customary  toll  of  2d,  (or 
eadi  chaldron  of  coals  brought  from  inland  into  the 
port  of  Newcastle,  and  sold  to  persons  not  franchised 
there.     [AkUrson  B.    Pelham  v.  Pichersgill  (J)  esta- 
blished an  immemorial  toll  of  Ad.  for  every  loaden  wag- 
gon passing  the  bridge  at  Boraughbridge.]    The  jury 
have  found  the  toll  reasonable,  which  excludes  this 
court  from  dealing  with  the  subject ;  for  Pyke  v.  Dow- 
Sng  (c)  shows,  that  a  question  as  to  immemorial  ex- 
istence of  a  modus,  is  a  question  not  of  law  but  of  fact. 


1835. 


Sir  John  Campbell^  (Attorney  General,)  Merewether 

Seijt.,  and  Crowder  supported  the  rule.     The  jury  have 

denied  that  this  payment  is  a  port  duty,  so  that  their 

verdict  in  favour  of  its  being  due  for  metage,  will  not 

estcJilish  a  toll  in  that  name,  on  coals  imported  by  sea 

idCo  the  port  of  TrurOy  if  it  is  against  common  right  for 

of  consideration,  which  in  this  case  must  be  actual 

isurement  performed.    To  go  through  that  process 

on  the  quay  is  wholly  useless  (cf),  as  the  coal  importer 

vniBt  measure  them  out  again,  when  sent  out  from  his 

freinises  to  his  customers.    It  does  not  appear  that 

loll  was  ever  paid  when  no  measuring   in   fact  took 

ffaioe.    In  this  case  the  defendant  declined  to  have  his 

cods  measured.    Can  then  the  toll  claimed  be  due  in 

fopect  of  the  readiness  to  measure  them?    [Parke  B. 

Had  the  jury  thought  that  it  was  not,  they  must  have 

fctmd  for  the  defendant.    The  right  to  metage  was  not 

pvtby  the  judge  as  belonging  to  the  corporation,  as  lords 

of  die  port,  or  as  an  immemorial  prescription  in  right 

(•)  3  Lwr.  37.  {h)  1  T.  R.  660. 

(0  2  BU.  R.  1257. 

(^)  For  the  cuitoms  duties  on  coals  carried  coastwise  were  abolished  ia 
'^1  by  1  &  2  H".  4.  c.  16.  s.  I.,  see  antt,  332. 


\ 


office,"  cannot  mean  merely  the  "  being 
sure,"  which  is  the  allegation  on  whic 
must  rest  to  support  the  first  count  T 
not  like  a  port  duty,  it  more  resembles 
to  the  office  of  meter  and  payable  for  thi 
tion  of  the  duty  annexed  to  that  o(Gce, 
l>oth  office  and  fee  must  be  immeniori 
The  plaintiff  says,  that  whether  imme 
this  is  an  office  belonging  to  the  port,  vi 
holder  to  a  certain  fee  for  actual  measu 
ness  to  measure.  If  bo,  it  might  be  ere. 
times,  for  the  crown  has  a  clear  preroga 
a  reasonable  burden  on  persons  freqi 
made  for  the  public  benefit,  and  to 
cleansing  of  which  the  owners  are  bo 
payment  may  have  had  an  immemorial 
if  it  is  in  the  nature  of  a  port  duty,  as  i 
the  plaintiff,  that  incident  would  not 
maintain  it.  The  evidence  of  ownersl 
and  cleansing  it,  is  consistent  with  t 
Mayor  of  Yannouth  v.  Eaton,  (a).]  Th* 
title  is  the  lease,  which  treats  this  payii 
ing  any  thing  to  do  with  the  port  or  wit 
to  cleanse  or  repair  it,  and  mentions  it  a 
cjucnt  on  tlie  exercise  of  the  o(5ce  of  mc 
performing    a  certain  duty   annexed 
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led  by  the  sack,  if  it  is  of  the  right  dimensions,  and        1835. 

meter's  duty  is  to  satisfy  himself  that  it  is. 

at  what  proof  is  there  of  the  immemoriality  of 

^  die  corporation  or  the  office  ?  or  that  coals  were 

Tted  into  Truro  at  the  time  of  Richard  Ccmr  de 

1*8  return  from  Palestine  /  or  that  they  were  then 

mred  by  chaldrons?     The  charter  of  Reginald 

f0jf,  Elarl  of  Comurall,  does  not  affect  to  incorpo- 

Truro,  for  an  Earl  of  Cornwall,  not  having  the 

regalia,  could  not  do  so.    The  charter  of  Eliz. 

wt  relied  on  at  this  trial.    The  documentary  evi- 

e  commences  as  late  as  the  lease  of  1752,  which 

not  refer  to  any  prior  demise  of  the  tolls.     How 

mch  a  combination  of  improbabilities  as  this,  raise 

iresmnption  of  this  office  and  payment  being  im- 

)rial  ?     [Parke  B.   The  absence  of  ancient  docu- 

1  in  support  of  the  claim,  was  a  strong  circumstance 
be  jury  against  the  plaintiff*.  Alder  son  B.  The 
idant  did  not  show  the  origin  of  the  payment  by 
ary  evidence.]  Again,  the  amount  of  the  pay- 
makes  its  commencement  beyond  legal  memory 

lible  (a).  The  value  of  silver  in  Henry  the 
id's  reign,  is  computed  by  Lord  Lyttelton,  in  his 
y  of  that  reign,  to  have  been  at  least  five  times 
$r  than  when  he  wrote.  Sir  F,  Morton  Eden*s 
on  the  state  of  the  poor  in  1797,  states,  that  in 
the  price  of  coal  in  London  was  only  6d,  a 
it.    The  lease  of  1752  grants  the  office  of  meter 

2  borough  :  that  confirms  the  position  that  the 
had  its  true  origin  within  legal  memory,  in  con- 
Dce  of  Stat.  8  Hen.  6.  c.  5.,  which  enacted,  that 
iry  city,  borough,  and  town  in  England,  a  common 
06  and  common  weights  should  be  kept  in  the 
og  of  the  mayor  or  constable,  at  which  all  the 

(a)  See  2  Eagle  on  Tithes,  185. 


a  penny  at  ine  uiosc.  i  ne  orticer  i 
was  to  be  rewarded  by  the  discret 
men  of  the  city,  &c.  "  according  to  1 
his  said  business,  be  it  more  or  leu." 
23  Car.  2.  c.  8.  that  the  aboTc  prori 
lav  in  ports.  The  fee  in  the  statute 
nearly  the  4(f.  a  chaldron,  estimating  ' 
Henry  the  Sixth's  reign.  Coals  have 
weighed,  but  that  was  not  made  neo 
and  the  claim  for  measuring  was  prol 
A  reasonable  origin  for  the  office  t 
within  time  of  legal  memory,  the  coi 
this  payment  to  immemorial  usage,  upo 
dence  adduced  in  support  of  the  pres 


The  judgment  of  the  court  was  afb 
in  Ibis  term  by 

Parke  B.,  who,  after  stating  the  i 
fore  mentioned,  as  to  the  sereral  s 
jury  to  the  learned  judge,  and  the  tei 
verdict,  and  that  no  objection  was  m 
in  which  the  case  waa  left  to  the  ju 
follows ; — 

The  objections  made  on  the  srgum 
the  rule  for  the  new  trial  in  this  case 
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The  first  count  claims  that  the  corporation  have  1835. 
immemorially  exercised  the  office  of  meter,  for  an  im- 
memorial fee  or  reward  of  M,  per  chaldron,  for  the 
measuring,  or  being  ready  and  willing  to  measure,  by  Haevey. 
measure,  each  chaldron  of  coals  imported  by  sea  and 
brought  into  the  port  (a);  and  for  the  keeping  and 
maintaining  weights  and  measures;  and  the  plaintiff 
claims  as  the  lessee  of  the  corporation  of  the  office  and 
toll,  averring  that  he  was  ready  and  offered  to  measure 
by  deputy;  and  there  is  a  similar  claim  of  8d.  for  every 
three  tons  weight.  In  other  counts  the  office  is  not 
stated  to  be  immemorial.  And  the  fifth  count  claims 
a  duty  or  toll,  called  metage,  from  every  merchant  im- 
porting coal  by  sea  within  the  limits  of  the  port,  to  be 
there  unloaded  and  delivered  or  disposed  of,  without 
any  averment  of  the  measuring,  or  being  ready  to  mea- 
sure, the  coal.  And  in  part  of  the  sixth,  or  indebitatus 
count,  it  is  claimed  in  a  similar  mode.  It  is  obvious 
that  the  finding  of  the  jury  was  meant  to  be  on  the 
first  count.  It  is  contended  for  the  defendant,  that  the 
claim  for  metage,  as  a  fee  or  perquisite  of  office  for 
measuring  or  being  ready  to  measure,  is  not  supported 
by  the  verdict,  because  the  jury  have  found  that  the 
corporation  have  received  ^'  for  the  performance  of  the 
duties  of  the  office"  the  sum  of  id. ;  and  it  is  said,  that 
the  "  performance  of  the  duties  of  the  office,''  means 
the  actual  measurement  of  the  coals.  The  court  have 
never  had  the  least  doubt  as  to  the  meaning  of  the 
finding  of  the  jury  in  this  respect. 

The  great  point  in  controversy  at  the  trial  was, 
whether  the  plaintiff  was  entitled  to  a  payment  of  id. 
for  all  coals  imported,  though  he  did  not  actually 
measure ;  the  plaintiff  contending  that  he  was,  the  de- 
fendant that  he  was  not:  but  the  defendant,  at  the 

(n)  Sec  Cotton  v.  Smiili,  Cowp.  47 ;  LofH,  463,  S.  C. 
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1835.       same  time,  not  disputing  that  the  plaintiff  might  have 
the  sole  right  of  measuring  all  coals  imported,  which 
were  required  by  the  parties  to  be  measured  within 
Harvet.      tjie  limits  of  the  borough ;  nor  that  he  was  entitled  to  a 
fee  of  4fd.  if  they  were  measured  by  him,  or  to  damages 
for  an  infringement  of  the  right  of  hb  office,  if  thej 
were  measured  by  another.     The  question  then  being, 
whether  the  plaintiff  had  a  right  to  the  fee  without  ac- 
tual measuring,  it  is  impossible  to  suppose  that  the  juiy 
could  have  found  a  verdict  for  him,  if  they  had  been 
of  opinion  that  he  was  not  entitled,  unless  he  did  ac- 
tually measure.    **  The  performance  of  the  duties  of 
the  office,"  therefore,  must  mean  something  else,  in 
order  to  be  consistent  with  the  finding  for  the  plaintifT; 
and  the  only  meaning  which  can  consistently  be  at- 
tributed to  those  words  is,  that  the  corporadon  b  not 
entitled,  unless  by  their  officer  they  measure,  or  are 
ready  to  measure.    They  are  not  entitled  to  theM.  per 
chaldron,  absolutely  and  unconditionally.     Another  ob- 
jection, not  strongly  insisted  on,  was,  that  the  jury  do 
not  say,  whether  the  corporation  are  entitled  to  8d.  pef 
three  tons  for  weighing ;   but  there  can  be  no  doubt 
that  they  intended  to  include  both  the  4d.  metage,  and 
its  equivalent  sum  of  8d.  for  weighing. 

It  is  a\%o  contended,  that  the  jury  meant  to  negati^^ 
the  right  of  the  corporation  to  the  metage,  as  connected 
with  their  interest  as  owners  of  the  port,  or  their  obfi" 
gation  to  maintain  it ;   and  if  they  did   so  intends  ^^ 
appears  to  us  that  there  would  be  an  insurmounta^*^ 
difficulty  in  supporting  the  verdict  on  the  first  coU***** 
Taking  the  office  of  meter  to  be  simply  an  ancient  B^^ 
prescriptive  office  of  the  borough,  to  which  the  ex^***' 
sive  right  of  meting  is  attached,  and  in  respect  of  wl^i^ 
the  public  derive  no  benefit,  unless  their  goods     ^"^ 
actually  meted  by  him,   we   cannot   think  a  cus'^^'' 
would  be  good,  which  gives  the  officer  a  fee  for  doi^ 
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)g.     It  would  be  a  custom,  obliging  all  persons 
ing  coal  within  the  bounds  of  the  port,  to  be  there 
ded  or  delivered,  to  have  them  measured,  whether 
chose  it  or  not — whether  they  intended  to  use 
io  their  own  houses,  or  to  send  them  into  the 
Ty  to  be  there  sold ;  and  the  only  consideration 
lat  obligation  would  be,  the  keeping  a  measure  by 
orporation,  and  the  being  ready  to  use  it;  and 
case  would  resemble   that  of    Warren  v.   Pri- 
r(a),  and  Haspurt  v.  Wells  {b),  and  would  differ 
that  of  Lord  Falmouth  v.  George  (c),  in  which  the 
ing  up  a  rope  and  capstem  in  a  cove,  to  draw 
t  through  the  breakers,  was  held  to  be  a  benefit  to 
ho  frequented  the  cove,  though  they  did  not  use 
r,  because  it  was  for  their  safety  that  those  articles 
Id  be  kept  up  ready  for  them.     In  this  case,  no 
>rters  who  did  .not  require  their  coals  to  be  mea- 
1,  could  possibly  derive  any  advantage  from  the 
tenance  of  a  bushel,  or  the  establishment  of  the 
>  of  meter.     But  if  the  office  of  meter  is  connected 
the  rights  of  the  corporation  of  the  port,  or  with 
obligation  to  repair  and  cleanse  it,  the  public 
undoubtedly  a  sufficient  consideration  to  oblige 
to  pay  a  toll  or  duty,  to  the  owners  of  the  port, 
ervices  not  performed.     They  have  an  equivalent 
e  use  of  the  port,  for  any  reasonable  toll  on  the 
B  imported,  and  as  such  a  toll  could  be  granted 
by  the  crown,  there  could  be  no  doubt  of  the  va- 
^  of  a  prescriptive  claim  to  it.     The  case  of  The 
or  of  London  v.  Hunt{d),  which  was  a  claim  of 
hage  of  cheese,  and  The  Mayor  of  Yarmouth  v. 
>n(e),  which  was  one  of  measurage  of  corn,  are  de- 
e  authorities  to   this  effect.     The   present  case 

1  Mod.  104.    Sec  Hale  de  Portibus  Maris,  part  2,  ch.  6 ;  Harg.  Law 
»78.  (6)  1  Mod.  47. 

5  Bing.  286.  {d)  3  Lev.  38.  («)  3  Burr.  1402. 
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1835.  differs  in  some  respects  from  those,  but  faUs  within  the 
same  principle,  if  the  right  be  connected  with  the 
ownership  of  the  port ;  for  here  the  right  of  the  cor- 
poration to  the  toll  is  not  merely  in  consideration  of  the 
use  of  the  port,  but  also  of  the  obligation  to  repair  and 
cleanse  it,  and  of  the  additional  obligations  not  merely  to 
provide  measures,  but  also  a  competent  person  to  per- 
form  the  duty  of  measuring  faithfully  and  justly,  if  re- 
quired to  do  so. 

The  only  question,  therefore,  on  this  part  of  the  caie 
is,  whether  the  jury,  by  the  mode  in  which  they  found 
for  the  plaintiff,  and  by  the  observations  accompanying 
their  finding,  meant  to  disconnect  the  right  to  the  oflioe 
of  meter,  from  the  right  of  the  corporation  to  the  port; 
and  to  find,  that  the  corporation  were  not  entitled  to  the 
metage,  in  respect  of  their  ownership  of  the  port,  and 
obligation  to  cleanse  it.  Now  if  the  ultimate  written 
finding  of  the  jury  be  considered  by  itself,  there  is  no 
reason  whatever  to  suppose  that  they  intended  to  ne- 
gative the  title  to  the  metage  as  connected  with  the 
port.  They  must  be  considered  as  having  found  the 
plaintiff's  claim  to  the  metage,  upon  the  grounds  oo 
which  alone  it  can  be  supported  in  law,  on  which  it  ii 
clear,  from  the  statement  at  the  bar,  and  from  a  very 
full  note  by  the  learned  judge  of  the  speech  of  die 
counsel  for  the  plaintiff,  the  case  was  mainly  rested  oo 
behalf  of  the  plaintiff.  But  there  is  an  answer  by  the 
jury  to  a  question  of  the  learned  judge,  which,  on  the 
first  view,  seems  to  show  that  the  jury  negatived  the 
claim  to  this  duty  or  toll,  as  connected  with  the  port; 
for  the  learned  judge  had  previously  asked  the  questioo^ 
whether  they  found  for  the  plaintiff  on  the  portda^i 
and  they  answered  in  the  negative.  But  it  appeal* 
to  us,  on  considering  the  whole  of  the  learned  judge*i 
note  of  that  which  passed,  that  the  jury  could  have 
meant  no  more  than  to  find  against  the  plaintiff's  right 
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ty  or  toll  on  coal,  merely  as  a  port  duty ;  that        1835. 
ed  simply  for  the  use  of  the  port,  and  without      ^^^^^**^ 

J ENK INS 

IT  obligation  on  the  part  of  the  corporation  to  v. 

hing  more,  which  is  the  mode  in  which  the 

imed  in  the  fifth  and  sixth  counts  of  the  de- 

They  found  in  effect  that  the  corporation 

d  to  measure,  if  the  measurement  should  be 

We  therefore  think  that  the  finding  of  the 

K>rts  the  claim  in  the  first  count,  as  a  toll  con- 

ith  the  ownership  of  the  port. 

ixt  question  is,  whether  there  is  sufficient  evi- 

support  the  finding.     It  is  contended  that 

lone  that  the  corporation  was  immemorial ; 

lly,  none  that  the  office  was  immemorial ; 

y,  that  the  fee  was  too  great  to  be  immemo- 

I, 

ly,  that  the  evidence  did  not  support  a  right 
in  respect  of  coals  imported,  whether  meted 

ears  to  us,  that  there  was  sufficient  evidence 
nt  the  verdict  for  the  plaintiff  on  all  these 
so  that  we  cannot  set  aside  the  verdict  as 
ainst  the  evidence.    The  proof  of  the  imme- 

of  the  corporation  is  slight,  for  no  ancient 
or  documents  were  produced,  showing  that  it 
some  centuries  ago.  Where  a  prescription 
i  expected  to  be  proved,  if  it  exists,  by  more 
ng  memory,  the  absence  of  such  proof  is  no 

strong  point  for  the  jury.  There  however 
>f  that  there  was  a  corporation  in  1630;  and 
^ntradicted,  is  certainly  evidence  from  which 
lay  presume  that  it  had  existence  beyond  the 
legal  memory.  This  point  is  one  which  was 
n  dispute, 
lilar  observation  applies  to  the  office,  which  was 
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1835.  proved  to  exist  in  1758,  and  to  be  then  wordi  6001.  for 
the  term  for  which  it  was  granted ;  and  that  is  abood* 
ant  evidence  from  which  the  jury  may  and  ought  to 
presume  it  to  be  prescriptive,  if  that  be  necessary  to 
make  it  valid,  unless  the  contrary  be  proved;  especiaDjTy 
accompanied  with  the  circumstance,  that  no  early  do- 
cuments belonging  to  the  corporation  were  to  be  founL 

The  objection  as  to  the  rankness  of  the  toll  ii  u^ 
tenable,  if  it  be  a  toll  due  to  the  corporation  for  the 
use  of  the  port,  as  well  as  for  the  measuring  of  the 
coals ;  and  we  have  before  intimated,  that  the  chum 
can  be  supported  on  that  ground  alone,  and  thit  the 
jury  must  be  considered  as  having  so  found. 

The  last  objection  b,  that  the  evidence  does  not 
support  the  claim  to  a  toll  for  coals  not  actuaDy  meted. 

There  was  very  satisfactory  proof  that  the  lessee  re- 
ceived the  dues  now  claimed,  from  the  year  ]772^ 
under  a  lease  granted  in  1752,  on  ail  coals  imported  ; 
it  was  equally  clear  that  the  meter  never  actually  nea* 
sured  them,  and  yet  received  the  fee  of  4d.  per  chal- 
dron as  if  he  had.     It  is  true,  indeed,  that  all  the  coak 
imported  were  always  measured  by  some  one,  but  tb»^ 
measurement  was  one  that  originated  in  the  statute  ^ 
Anne,  imposing  a  duty  on  coals ;  it  was  for  fiscal  pil^ 
poses,  in  order  to  ascertain  the  amount  of  a  tax,  a<^ 
with  such  a  species  of  measurement,  the  ancient  iiiete^» 
whose  duty  it  was  to  mete   between  one  party  ai>^ 
another,  could  have  nothing  to  do,  and  was  under  t^ 
obligation  to  perform  it.    If,  therefore,  the  lessee  ^' 
the  toll  received  4fd.  a  chaldron  on  all  coals,  no  otbe^ 
wise  measured  than  for  customs,  it  is  in  truth  the 
for  the  present  purpose,  as  if  he  received  on  aD 
imported  though  never  measured  at  alL 

It  appears  also  that  the  tolls  were  paid  to  the 
on  bags  of  flour,  and  that  these  were  never  measured  ^ 
any  one  for  any  purpose.     And  a  clear  usage  from 
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year  1777  for  the  lessee  to  receive  toll  on  goods  im-       18S5. 
ported,  though  never  measured,  coupled  with  the  proof      'J^*^'^*^ 

1         /w»  •         Jenkins 
of  this  being  a  valuable  right  in  1152,  is  amply  sumci-  v. 

ent  to  warrant  the  jury  in  presuming  the  practice  to 

have  existed  time  out  of  mind,  and  in  referring  it  to  a 

legal  origin,  which  cannot  well  be,  without  connecting 

the  right  to  the  toll  with  the  ownership  of  the  port, 

which  ownership  was  fully  proved. 

It  may  be  observed,  that  the  usage,  if  established, 
cannot  be  referred  to  the  statute  of  Hen.  G.  as  its  legal 
origin ;  for,  in  the  first  place,  that  statute  applies  to 
weight  only,  not  to  measures,  and  if  it  did,  its  provi- 
sioDs  would  give  no  legal  right  without  actual  measure- 
ment. Whereas  in  this  case  a  right  to  toll  without 
measuring  is  to  be  referred  to  some  legal  origin. 

For  these  reasons  we  think  the  verdict  ought  not  to 
be  disturbed,  and  the  rule  for  a  new  trial  must  be  dis- 
charged. 

Rule  discharged. 


Hemming  against  Trenery  and  Malim. 

A  SSUMPSIT.     The  declaration  stated  that  before  R.S.abuilder, 
&c.,  one  Streatfier  had  contracted  for  the  perform-  ^^^nj^^cted  to 

'  *^  perform  cer- 

.  tain  works 

^  government,  and  having  given  a  bond  to  the  Crown  for  the  due  performance  of  the 
T*^^>  applied  to  the  plaintiff  to  supply  him  with  bricks  to  carry  on  tne  works,  which  he 
MDi^"  the  faith  of  the  following  guarantie,  signed  by  the  defendants  as  sureties, 
^'^tasc  to  deliver  to  R,  S.  for  the  completion  of  his  contract  at  Deptford  and 
"oofapicA  yards,  500,000  of  the  best  stock  bricks,  to  be  delivered  at  the  said  dock- 
y^  at  32j.  per  tliousand ;  and  we,  as  his  sureties,  do  hereby  consent  that  the 
^l^r  officer,  Navy  Office^  Somerset  House,  who  shall  or  may  have  the  payment  of 
"^contract  when  finished,  shall  and  may  stop  the  amount  of  such  account  for  bricks 
^**nrered ;  and  we  do  hereby  agree  to  become  guarantees  for  the  payment  of  the 
^Baetoyou  when  the  amount  of  the  contract  is  paid.*'  After  the  bricks  were  de- 
^^cred  K.  5.  partially  performed  the  work,  and  requiring  an  advance  of  money, 
applied  to  and  received  from  the  Crown,  with  the  plaintiff's  consent,  300/.  on  ac- 
^ni,  and  afterwards  executed  extra  work,  for  which  he  was  entitled  to  284/.  65., 
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Hemmiiig 

V. 

Trenery 

and 
Malim. 


ance  of  divers  works  and  servicesi  and  for  finding  and 
providing  materials  at  JDeptford  and  Woolwich  dock- 
yards ;  and  thereupon  theretofore,  to  wit,  on  &C.9  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defend- 
ants, would  deliver  to  the  said  R.  Streather,  for  the  com- 
pletion of  his  said  contract  at  Deptford  and  WoobriA 
dock-yards  aforesaid,  500,000  best  stock  bricks,  and 
deliver  the  sanae  at  the  said  dock-yards  at  1/.  12$,  per 
thousand,  they  the  said  defendants  consented  that  the 
proper  officer  of  the  Navt/  Office,  Somerset  HouMt^  who 
should  or  might  have  the  payment  of  the  contnct 
when  finished,  should  and  might  stop  the  amount  of 
such  account  for  bricks  delivered,  and  they  did  then 
agree  with  and  promise  the  plaintiff  to  become  guaran- 
tees for  the  payment  of  the  same  to  him  when  the 
amount  of  the  contract  was  paid.  The  dedaratkm 
then  averred  the  delivery  to  Streather  of  a  large  qoai- 
tity  of  bricks,  amounting  to  the  sum  of  80W^  and 
although  the  credit  and  time  for  payment  had  loog 


but  was  subsequently  dismissed  by  the  Crown  for  neglect,  in  havinji^  only  ptrtiaHy 
executed  his  contract ;  other  persons  were  employed  at  tbeir  owa  prices  to  compleie 
it,  and  the  Crown  paid  for  the  work  accordingly,  without  the  assent  of  either  A.& 
or  the  defendants.  After  the  whole  undertaking  had  been  perfected,  ao  amo^ 
ment  took  place  between  the  Crown  and  Af.,  one  of  the  defendants,  on  behalf  of 
himself  ana  his  co-surety,  and  with  the  privity  of  K.S.,  and  an  account  wassttttd 
bv  the  proper  officer,  between  the  Crown  and  A.  S.,  in  which  A.  S.  was  credilHl 
with  the  amount  of  the  contract  prices,  and  284/.  5<.,  for  extras,  and  debited  with  th< 
300/.  paid  him  and  the  sum  paid  to  the  persons  employed  to  complete  the  cooUidi 
leaving  a  balance  of  241/.  16f.  \d,  for  which  a  bill  was  made  out  payable  to  iL&r 
specifying  it  to  be  a  balance  upon  a  final  settlement  of  all  claims  which  he,  or  11^ 
one  through  him,  might  have  on  the  public  in  respect  of  works  undertaken  im 
partly  peiformed  by  him  at  Woolwich  and  Deptford.  l*hat  bill  was  given  to  U^ 
who  gave  a  receipt  in  the  terms  of  it. 

Held,  first,  that  under  these  circumstances  the  money  paid  by  the  Crown  to*^ 
persons  who  completed  the  works  contracted  to  be  performed  by  R.  1$.,  wtfjN' 
money  paid  to  R.  S.  or  his  agents,  and  that  the  whole  contract  money  not  hti^H 
been  paid  to  R.  5.  the  plaintiff  could  not  recover  on  the  guarantie.  ^ 

Secondly,  that  even  if  that  were  otherwise,  the  plaintiff  had  no  claim  on  the  500b 
paid  to  R.  S.,  having  expressly  waived  it  by  consenting  to  the  payment 

Thirdly,  that  if  the  balance  of  241/.  was  to  be  considered  as  part  of  the  ^l^^^***^ 
for  extra  work  done,  the  plaintiff  could  have  no  claim  on  that  balance :  and  ^/Vv 
was  a  sum  partly  composed  of  such  extras  and  partly  of  money  due  for  work  oo>0 
under  the  contract,  the  plaintiff  could  only  be  entitled  to  nominal  damages,  •si^*'* 
impossible  to  ascertain  what  sum  was  due  to  him  on  the  latter  account 
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»  elapsedy  and  though  payment  of  the  amount  of 
[lies  payable  to  the  said  R.  Streather,  under  and  by 
tae  of  the  said  contract,  was  afterwards  made, 
ereof  the  defendants  had  notice,  yet,  &c.  Breach 
non-payment,  either  by  Streather  or  the  defendants, 
the  price  of  the  bricks. 

rhe  defendants  pleaded  separately.  First,  the  gene- 
issue;  secondly,  that  the  payment  of  the  amount 
monies,  payable  to  Streather  under  the  contract, 
1  not  been  made ;  and  thirdly,  that  the  defendants 
d  no  notice  of  payment  so  made  under  the  contract. 
\  ti)ese  pleas  the  plaintiff  took  issue.  The  defend- 
ts  pleaded,  fourthly,  that  the  amount  of  the  monies 
yable  to  Streather  under  the  contract,  was  unpaid  at 
s  time  when  the  action  was  commenced ;  concluding 
th  a  verification.  This  last  allegation  the  plaintiff 
KTersed  in  his  replication,  and  issue  was  joined 
sreon.  The  cause  was  tried  before  Parke  B.  at  the 
tbgs  in  London  after  last  Hilary  term,  when  the 
inied  Baron  directed  a  verdict  to  be  entered  for  the 
imtifl^  but  gave  the  defendants  leave  to  move  to 
ter  a  nonsuit  Sir  W.  Follett  obtained  a  rule  ac- 
rdingly  in  Easter  term  last,  against  which,  Andrews 
ijt,  and  Archbold  showed  cause  in  last  terra,  and, 
er  hearing  Sir  W.  Follett  in  support  of  it,  the  court 
)k  time  to  consider.  The  facts  and  points  relied  on 
argument  will  be  found  so  fully  stated  in  the  judg- 
!Qt,  that  it  would  be  mere  repetition  to  state  them 
te. 


1835. 

Hemming 

V. 

Trenery 

aod 
Malim. 


The  judgment  of  the  court  was  now  delivered  by 
Parke  B. — This  is  an  action  upon  a  guarantee, 
lich  was  tried  before  me  at  the  sittings  after  Hilary 
"mat  OuUdhall.  I  directed  a  verdict  for  the  plaintiff, 
«fving  liberty  to  the  defendants  to  move  to  enter  a 
»«uit. 

<^.  V.  3  N 


witu  tue  delendants  as  liis  suretiea,  < 
1838,  gave  a  bond  to  the  Crown  for  t 
wall  at  Woolwich  for  the  turn  of  iOBdt 
Diptford  for  1089;.,  both  to  be  compl 
manner  and  time.  That  Streatker 
work,  and  wanting  bricks,  applied  to  tl 
supplied  them  to  the  amount  of  560^., 
guarantee  to  this  effect. 

Mr.  if.  K.  Hamning, 

Pleue  to  deliver  to  Mr.  R.  Strealher,  for  tl 
conlracti  at  Depl/ord  and  Woolvich  yards,  500,C 
to  be  delivered  at  thesaid  dock-yardt  at  32*.  per 
as  his  sureties,  do  hereby  consent  that  the  p 
C^e,  Sameriel  Uoutt,  who  shall  or  may  have 
coQlfact  when  finished,  shall  and  may  (top  I 
account  for  bricks  delivered  ;  and  we  do  herel 
guarantees  for  payment  of  the  same  to  you  i^ie 
contract  is  paid.  Dated  iliis  Slst  day  of  Augiat 
Your's  &c. 


Mark  Malm. 
Saamcllimay. 


rSn 


After  tbete  bricka  were  supplied,  St 
performed  the  work  according  to  the  ( 
quiring  an  advance  of  money  from  I 
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After  this  payment,  Streather  was  employed  by  the       1835. 


Crown  to  make  a  wall  of  a  greater  depth  than  that     „ 
stipulated  for  in  the  contract,  and  he  did  so,  and  was  v. 

entitled  to  receive  284/.  5$.  from  the  Crown  for  extra     Trekery 

and 
work*    Subsequently  Streather  was  dismissed  by  the      Malim. 

Crown  for  neglect,  the  contract  being  only  partially 

executed,  and  then  the  officers  of  the  department  em< 

pkyed  Sir  Edward  Bankes  and  Mr.  BcJcer  to  complete 

1^  €OgEging  tbem  on  their  own  terms,  and  when  they 

had  finished  the  works,  paid  Sir  E.  Bankes  797/.  12«. 

4dLj  and  to  Mr.  Baker  1602/.  15^.  9d.    Streather  in  no 

way  consented  to  this  measure  at  the  time,  nor  did  the 

defendants. 

In  April  1834,  after  all  the  works  had  been  com- 
pleted, an  arrangement  took  place  between  the  Crown 
and  the  defendant  Malimy  on  behalf  of  himself  and  his 
oo-aurety,  and  with  the  privity  of  Streather,  In  making 
tiiia  arrangement,  the  proper  officer  stated  an  account 
as  between  the  Crown  and  Streather.  In  that  account 
Streather  was  credited  with  1569/.  and  1089/.,  the 
amount  of  the  contract  prices,  and  284/.  5$.  for  extras, 
and  debited  with  300/.  paid  to  himself  in  October ^  797 L 
lie.  4d.  paid  to  Sir  E.  Bankes,  16021.  15s.  9d.  paid  to 
Baker,  leaving  a  balance  of  241/.  16s.  lid.,  for  which  a 
bill  was  made  out,  payable  to  Streather,  as  being  ''  the 
balance  upon  a  final  settlement  of  all  claims  which  he, 
or  any  one  through  him,  might  have  on  the  public  in 
leapect  of  works  undertaken  and  partly  performed  by 
llinil  at  Woolwich  and  Deptfordi'  and  this  bill  was  given 
to  the  defendant  Malim,  and  he,  acting  for  both  de- 
fisndants,  on  the  10th  April  1834  gave  a  receipt  in  the 
same  terms  as  contained  in  the  bill. 

Upon  these  facts  the  question  was,  whether  the 
|daintiff  was  entitled  to  recover. 

The  guarantee  on  which  the  action  was  brought, 
appears  to  have  been  framed  with  a  full  expectation  on 

3n2 
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1835.  both  sides,  that  the  contract  would  certainly  be  per- 
formed. The  defendants  are  stated  on  the  face  of  it 
to  be  sureties  to  the  Crown,  and  the  pkiintiiFintistoo 
Trenery  doubt  have  relied  upon  the  defendants  seeing  to  the 
Maltm.  fulfilment  of  the  contract  by  Streather;  but  there  is  do 
contract  between  the  defendants  and  the  plaintiff  thtt 
Streather  shall  fulfil  it,  nor  any  engagement  that  the 
money  for  the  bricks  shall  at  all  events  be  paid.  Tbi&. 
money  is  payable  only  upon  the  condition  that  the^ 
amount  of  the  contract  should  be  paid. 

The  question  then  is,  whether  the  amount  of  tb^ 
contract  was  paid  to  Streather;  and  that  was  substan^^ 
tially  the  only  question  in  the  case ;  and  it  was 
on  the  fourth  issue. 

The  full  amount  of  the  contract  price  certainly  oefe: 
was  in  fact  paid  to  Streather  himself,  but  it  was 
tended,  that  the  effect  of  the  arrangement  with 
vernment  was  to  place  Streather  and  the  defendant  ii 
the  same  situation  as  if  it  had  been  actually  paid. 

The  whole  question  therefore  turns  upon  the 
of  that  arrangement. 

On  both  sides  it  must  be  admitted,  that  at  the 
it  was  entered  into,  Streather  had  broken  his  coni 
and  was  not  legally  entitled  to  any  thing  under 
contract  from  the  Crown,  and  was  liable,  as  were  ak«^ 
the  defendants,  to  the  full  amount  of  the  penalty  of  A'^^ 
bond. 

Under  these  circumstances,  the  plaintiff  conteii&  ^ 
that  as  Streather,  with  the  defendants*  concurrence^ 
received  24flL  I6s,  lU.  as  a  balance,  on  a  final  settl^^ 
ment  of  all  claims  on  the  Government,  both  he  and  Hm^ 
defendants  must  be  taken  to   have  agreed  with  tte^ 
Crown,  that  Streather  should  be  considered  as  baviratf 
fulfilled   his  contract  and  done   all  the  works;  ar*^ 
therefore  Sir  E.  Banhes  and  Baker  must  of  conse- 
quence be  treated  as  his  agents,^  and  the  payment    ^ 
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them,  as  a  part  payment  of  the  contract  price  to  Strea- 
ther  himself. 

The  argument  for  the  defendants,  on  the  other  hand, 
is,  that  the  arrangement  amounts  to  no  more  than  this, 
that  the  Crown  is  satisfied  to  reimburse  itself  the  extra 
expense  beyond  the  contract  price,  occasioned  by  the 
breach  of  the  contract,  and  that  the  credit  given  to 
StrecUher  in  the  account  of  the  full  contract  prices,  is 
merely  a  mode  of  calculating  that  extra  expense,  and 
that  the  effect  of  the  settlement  is,  that  the  Crown  pays 
itself  that  amount  out  of  the  allowance  for  extras  legally 
due  to  Streather,  and  really  does  no  more  than  pay  the 
balance  of  the  allowance  for  extras  after  such  deduc- 
tion. 

On  the  trial  it  appeared  to  me,  that  the  plaintiff's 
Yiev  of  the  effect  of  the  arrangement  was  the  true  one, 
but  the  case  did  not  undergo  so  much  discussion  as  it 
has  since  received,  and  I  must  own  that  I  am  now  satis- 
fied that  I  was  wrong,  and  my  Brothers  concur  in 
opinion  that  I  was. 

To  give  to  this  arrangement  the  effect  contended  for 
by  the  plaintiff,  would  be  to  make  Sir  JE.  Bankes  and 
Baker  the  agents  o{  Streather,  contrary  to  the  fact;  for 
most  certainly  they  never  were  authorized  or  intended 
to  be  authorized  to  act  on  his  behalf.  We  ought  not 
umiecessarily  to  give  a  meaning  to  the  settlement,  which 
would  lead  to  that  result.  If,  indeed,  the  settlement 
could  not  otherwise  have  been  explained,  or  the  balance 
reeeived  upon  any  other  supposition  than  that  it  was  a 
balance  of  payment  for  a  contract  fully  completed  by 
Sireatherf  and  consequently  involved  an  admission  that 
those  who  did  the  work  were  his  agents,  that  conse- 
quence must  have  followed ;  but  it  is  certainly  not 
necessary  to  put  that  construction  upon  the  conduct  of 
the  parties  to  the  settlement,  for  that  may  be  well  ex- 
pbuned  on  the  supposition  contended  for  by  the  de- 
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fendants,  and  the  latter  seems  to  us  to  be  the  nme 
natural  and  satisfactory  explanation,  and  it  also  aoooidi 
with  the  language  of  the  receipt,  which  clearly  tieits 
the  contract  as  having  been  partly  and  not  fiiDy  exe- 
cuted. 

We  therefore  think  that  Streatfier  is  not  to  be  taken 
to  have  received  the  full  amount  of  the  contract  bf 
himself  or  his  agents,  and  therefore  that  the  issue  whick 
involves  that  question,  should  be  found  against  the^ 
plaintiff. 

We  do  not  think  that  the  plaintiff  could  have  sne— 
cessfuUy  contended,  upon  the  words  of  the  guarantee, 
that  he  was  entitled  to  any  thing,  if  the  fiiU  amoont  off 
the  contract  was  not  paid.  But  supposing  he  was 
titled  to  such  part  as  Government  chose  to  pay,  on  du 
300Z.  paid  in  October ^  the  plaintiff  had  no  daim,  ibr 
expressly  waived  it,  as  appears  by  his  letter,  condBtiosr- 
aUy,  "provided  sufficient  was  then  left  to  dkchaigelii^ 
claim,**  and  sufficient  was  then  left  to  discharge 
claim,  for  900/.  was  reported  due.  It  is  true,  that 
balance  (600/.)  was  afterwards  lost  by  Streather*B  vntg^ 
lect  to  fulfil  the  contract,  but  it  is  clear  that  die  condi' 
tion  referred  to  the  then  state  of  the  account,  to  a  niatt0^ 
which  could  at  that  moment  be  decided,  and  acconfis^ 
to  the  state  of  the  account  more  was  due.  The  Boenc^ 
was  therefore  absolute,  and  the  plaintiff's  claim 
waived  on  this  300/. 

And  if  the  defendants  be  right  (as  we  are  incGned 
think  they  are)  in  saying,  that  the  balance  of  241iL  IS^* 
4d.  was  really  paid  as  part  of  the  allowance  for  extras  # 
then  the  plaintiff  could  have  no  claim  on  that  balance  « 
and  if  it  was  a  sum  partly  composed  of  extras, 
partly  of  a  portion  of  the  sum  reported  to  be  due 
work  done  under  the  contract,  it  is  impossible  to 
what  amount  is  to  be  ascribed  to  the  latter ;  and  in  tlB^^ 
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Tiew  of  tibe  case,  the  plaintiff  could  only  claim  nominal       1835. 

damaffes.  w^^*""^^"^ 

The  question  in  the  case,  howcTer,  is,  whether  the  «. 

whole  amount  has  been  paid ;  and  we  are  of  opinion  that       ^^"^ 
it  baa  not,  and  therefore  the  rule  must  be  made  abso^       Malim.    > 
hite  for  entering  a  nonsuit. 

Rule  absolute  aconrdingly. 


The  King  against  Philip  Rawlings — Ex  parte 

Hand. 

'TTHREE  distinct  writs  of  extent  had  issued  against  Lands  were 

Rawlings*    From  the  inqubition  it  appeared  that  gale  by^cUon 
be  was  seised  of  certain  hereditaments  in  the  parish  under  an  ex- 
of  White  Waltham^  in  the  county  of  Berks,  which  the  purchaser  af- 
sheriff  had  seized  and  taken  into  his  majesty's  hands,  ^erwards  re- 

_-_  -        _        -  _  -i/^r-r^rtrtK  sold  them  for 

The  usual  order  for  sale  under  25  Oreo,  3.  c.  oo.  was  a  less  sum 
made  on  25  November  1823,  and  the  estates  were  ^^^u^u^u  a 

which  he  had 

accordingly  sold  by  auction  on  the  14  November  1828,  given.    No 
before  the  remembrancer  of  the  court  of  Exchequer,  havinel^en 

IB  different  lots,  when  Hand  purchased  lots  1  and  4.  executed  to 

him  he  was 

This  purchase  was  reported  to  the  court  on  the  15th  desirous  to 
November  1828,  and  by  an  order  dated  28th  November  ^^y^  the  ad 

valorem  stamp 

m  that  year,  the  report  was  confirmed  absolutely,  and  duty  on  such 
Mr.  Hand  was  established  the  purchaser  of  lots  1  and  4  ^  J^e^^^^"^^^ 
at  the  prices  therein  mentioned.     On  the  24th  July  with  consent 
1829,  the  usual  order  was  made  for  Mr.  Hand  to  pay  ney-General" 
hia  purchase-money  into  the  bank,  and  that  thereupon  ordered  the 
he  should  be  let  into  possession,  **  and  that  all  proper  sub-purchaser 
parties  do  join  in  and  execute  proper  conveyances  and  *°^  f^^h* 
assurances  to  the  said  William  Hand  of  the  said  estates  of  the  original 

purchaser  in 
liie  original  contract  of  sale,  and  that  the  conveyances  should  be  made  to  the  latter, 
the  sum  paid  into  the  bank  by  the  original  purchaser  being  stated  in  them  to  be 
Oe  coDSNteratiofe* 


veyance  baying  been  executed  to  Mr. 
deurous  of  saving  the  ad  valorem  stsi 
conrey^nce  to  himself.  But  Mr.  H. . 
vised  not  to  accept  a  conveyance  dire 
membrancer,  without  the  sanction  of  tb 

Boteler  moved  on  behalf  of  Mr.  Hm 
might  bo  substituted  for  hiin,  and  de 
chaser  of  tlie  mansion-house  and  pi 
the  stead  of  Mr.  Hand;  and  tliat  th« 
of  the  court  of  Excliequer  and  all  prope 
join  in  and  execute  proper  conveyani 
//.  Pole,  his  heirs  and  assigns,  in  li 
W,  Hand-  He  cited  as  a  precedent  ai 
the  matter  of  tlie  same  extents,  Mxpa 
who  had  purchased  lot  2  at  the  above 
before  the  master,  for  3500/.,  and  s 
purchase-money  into  court  under  an  i 
9th  July  1830,  had  underwld  the  m 
and  the  court,  with  the  Attomey-Ge 
made  an  order  whereby  the  new  pur 
stituted,  and  the  conwyances  were  ordi 
to  him. 

Pole  on  behalf  oC.tbe  purchaser.   A 


llie  King 

V. 
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quer  remembrancer,  under  direction  of  the  court,  and       1835. 
after  the  making  of  such  conveyance,  and  its  inrolment, 
as  in  the  act  directed,  the  bargainee  or  bargainees  in  such 
conveyance,  and  his  or  their  heirs,  execiitors,  administra-    Rawlinqs. 
ton,  and  '*  assigns,**  ''  shall  have,  hold,  and  enjoy  the 
lands,  &c.  therein  comprised,  for  his  and  their  own  re- 
spective use  and  benefit.*'    Difficulty  has  long  been  felt 
by  conveyancers  on  similar  words  in  the  old  forms  of 
powers  of  sale  and  exchange,  that  they  exclude  the 
power  of   conveying  to  a  trustee  for  a  purchaser. 
Their  usual  expedient  is  to  recite  the  trustee  to  be  a 
purchaser,  and  to  convey  to  him,  and  then,  by  a  sepa- 
nte  deed,  to  make  him  declare-  the  uses  or  trusts  of  the 
property,  according  to  Hcward  v.Duncane(a).    But 
dttt  course  would  not  answer  Mr.  Hand's  object,  which 
»  to  avoid  paying  the  t^tamp  duty  on'  his  purchase. 
While  he  trains  purchaser  that  course  cannot  be 
adopted.    The  court  might,  however,  rescind  his  pur- 
diaae,  and  order  a  resale,  so  as  to  substitute  Pole  as  the 
pvchaser;  but  as  HafuTs  purchase-money  has  been 
<Iieady  applied  under  the  orders  of  the  court,  that 
coarse  caimot  be  taken. 

Botekr  contrii.  This  act  ought  not  to  receive  that 
■Met  construction,  which  has  properly  {)revailed  in  in- 
terpreting deeds  executed  under  powers  containing 
^liese  words.  Such  orders  have  been  frequently  made 
on  the  authority  of  the  case  cited,  by  ordering  the  de- 
puty remembrancer  to  convey  to  the  purchaser, ''  or  as 
he  shall  direct."  Had  not  this  been  done,  dower  could 
Berer  have  been  barred,  and  the  conveyance  must 
li>ve  been  direct.  [Parke  B.  That  course  is  justified 
Vy  the  words  of  the  act,  which  contemplate,  that 

^der  the  direction  of  the  court,"  the  bargainee  in 

(c)  Tuner  &  Runell,  8L 


"  It  is  ordered,  that  the  said  H.  Pol 
and  declared  the  purchaser  of  the 
estate  and  premises  comprised  in  lots 
the  estates  in  question  in  this  matter,  i 
stead  of  the  said  W.  Hand,  and  that  u; 
the  said  //.  F^le  to  the  said  W.  HanK 
8500/.  the  said  H.  Pole  do  retain  pt 
said  mansion-hotue,  estate  and  premia 
tied  to  the  rents  and  profits  thereof,  h 
December  last :  and  it  is  further  orde 
such  payment  being  made,  the  tenant  o 
said  estate  and  premises  do  respecti^ 
pay  their  future  rent  or  rents  to  the  i 
his  assigns,  to  and  for  his  sole  use,  and  t 
brancer  of  this  court,  and  all  other  pn 
sary  parties,  do  join  in  and  execute  pro] 
and  assurances  of  the  said  estate  and 
said  it,  Pole,  his  heirs  and  assigns,  k 
thereof,  or  to  such  other  person  or  pe 
said  H.  Pole  may  direct,  instead  an< 
said  W.  Hand,  such  conveyances  and  i 
settled  by  the  said  remembrancer ;  and 
conveyances,  or  one  of  them,  the  sura  of 
into  the  bank  to  the  credit  of  this  mat 
lot»,  he  expressed  to  be  the  considerati 
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said  W.  Hand  of  the  said  mansion-house,  estate,  and        1835. 
premises,  and  of  all  orders,  reports,  and  other  proceed- 
ings  made  and  taken  in  the  said  matter  relating  to  the  v. 

same;  and  further,  that  the  said  H.  Pole  be  at  Kberty,  ^^^^"nos. 
either  in  his  own  name  or  in  the  name  of  the  said 
IF.  Hand,  to  have,  use,  and  take  all  such  further  and 
other  acts  and  proceedings  in  this  court,  and  otherwise, 
as  may  be  requisite  and  necessary  for  completing  the 
said  purchase  on  his  behalf,  in  the  place  and  stead 
of  the  said  W.  Hand,  and  for  fully  and  effectually  vest- 
ing the  fee  simple  and  inheritance  of  the  said  mansion- 
house,  estate,  and  premises  in  the  said  H.  Pole,  his 
heirs  and  assigns,  or  such  person  or  persons  as  he 
may  cUrect  or  appoint.'' 


Dos  <Mi  the  Demise  of  Edmunds  and  Another  against 

Llewellyn  and  Another. 

"O  JECTMENT.    At  the  trial  before  Patteson  J.  Lands  held  by 

at  the  last  summer  assizes  for  Monmoutlishire,  the  roH  according 

jury  found  the  following  special  verdict.    That  William  ^^  ^y"  custom 

"     "  T  of  the  manor, 

Edmunds  and  John  Edmunds,  on  the  3 1st  of  March  but  not  ac- 
18J85,  demised  the  premises  in  question  to  John  Doe.  ^'^JSr*''' 
That  the  several  before-mentioned  premises,  from  time  lord,  are  suffi- 
whereof  the  memory  of  man  runneth  not  to  the  con-  ^^j^  to  Upas's" 
trary,  have  been  and  still  are  within  and  part  and  parcel  by  will  under 

55  Geo.  3.  c. 
192.  without 
previous  surrender  to  the  uses  thereof,  though  it  was  found  by  a  special  verdict,  that 
MNe  that  act  passed  there  did  not  appear  on  the  court  rolls  of  we  manor  any  entry 
of  a  surreDder  of  lands,  parcel  of  the  manor  and  held  by  copy  of  court  roll  thereof, 
to  sudi  uses  as  should  be  declared  by  the  last  will  of  the  person  making  such  sur- 
icnder,  for  no  custom  in  the  negative,  viz.  that  copyhold  surrendered  to  the  use  of 
a  will  iboold  not  pass  by  it,  was  found. 

If  such  negative  custom  had  been  found,  Bemble,  it  would  have  been  bad. 

^  will  dated  after  the  passing  of  55  Geo.  3.  c.  192.  a  testator  devised  ^'  All  the 
mt,  residue  and  remainder  of  his  estate  whatsoever  and  wheresoever,  and  of  what 
MtBfe  or  kiad  soever  the  same  may  be.''  Held,  that  copyhold  estate  would  pass  by 
these  words  as  by  a  general  devise  of  real  estate,  though  the  testator  had  made  no 
surrender  in  his  lifetime  to  the  use  of  his  will. 
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18S5.        of  the  manor  of  Abercame,  in  the  county  of  Monmautk, 
^'^y"^      2Uid  customary  tenements  thereof,  and  during  all  thit 

d,  time  have  been  held  and  been  demised  and  demisabk 

Edmunds     ^y  ^py  ^f  cotirt  roH,  according  to  the  custom  of  the 

V.  said  manor,  but  not  at  the  will  of  the  said  lord  of  the 

IndAno^e^    said  manor :  and  they  farther  say,  that  one  Viak  Ed- 
munds being  seised. in  fee  of  and  in  the  premises  afoit- 
saidi    on   the   10th  December  1771,  at  a  court  then 
held  in  and  for  the  said  manor,  surrendered,  accordiog 
to  the  custom  of  the  said  manor,  into  the  hands  of  the 
lady  of  the  said  manor,  by  the  acceptance  of  her  de* 
puty  steward,  the  premises  aforesaid,  being  the  pre- 
mises herqipafter  mentioned,  and  being  the  premiiei 
for  the  recovery  of  the  term  whereof  the  said  ejects 
ment  as  to  the  first  count  thereof  is  brought,  to  the 
use  and  behoof  hereinafter  mentioned;  and  at  the  moe 
court  the  said  lady  granted  the  aforesaid  premises  with 
the  appurtenants,  by  copy  of  court  roll,  to  Henry  Ei- 
mundSf  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  siud  manor,  by  and  under  the  yearly  rent 
of  Is.  5d,f  and  other  rents  and  services  therefore  an- 
ciently due  and  of  right  accustomed  to  be  paid  and 
performed ;  and  the  said  H.  Edmunds  then  and  there 
gave  to  the  said  lady,  as  a  fine  for  such  his  estate  ia 
the  premises,  U.  5d.,  and  did  his  fealty,  and  was  ad- 
mitted tenant  thereof.    That  the  entry  on  the  cooit 
rolls  of  the  said  manor  of  such  surrender  and  admit- 
tance is  as  follows,  that  is  to  say : 

<'  Manor  of  )  "The  court  baron  of  Mary  Burgh  widow,  mother  9d 
Abercame.  J  guardian  of  Charles  Henry  Burgh,  esq.  an  idaH, 
lady  of  the  said  manor,  held  at  the  dweUing-house  of  Mary  WiUmm 
spinster,  situate  at  Newbridge,  in  and  for  the  said  manor,  on  Ikid^ 
the  loth  December  1771,  before  Robert  Blandford,  gentleman,  dtf^ 
to  Charles  Halfpenny,  gent  chief  steward  of  the  said  manor,  and  WU- 
liam  John,  Edward  John,  and  Richard  WiUiam,  homagen  there. 

'<  To  this  court  came  Viah  Edmunds,  of  the  parish  of  Myiiyi^ 
sloyne,  in  the  county  oi  Monmouth,  widow,  a  custonuury  tenant  of  thiiai 
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own  proper  person,  and  surrendered  into  the  halhds'of  the        2  SS&m 
id  manor,  hy  the  acceptance  df  hMr  wd  deptity  steward,       v^v^«^ 
oeiBiiages  or  tenements.  3  bamlv  1  towhoiue,  and  several  Dob 

da  of  costomary  land,  qQ;9amoD^  called  pr  knonpi  .&x^-      p 
I  a  description  of  the  premises,]  and  ^1  her  estat^  ^V-^    and  Another 
property,  claim  and  demand  whatsoever,  of,  in,  or  to  the  v. 

»d  every  or  any  part  ihereof;  and  the  reveni^n  ^i  ^^^'Xn'X" 
mainder  and  remainders  theivof,  to  the  use  aiia  behoof 
moKk,  of  the  parish  of  Afy^e/jfifojme  'dEbresald,  gett 

assigns  for  ever,  acoording  to  tiie  custom  of  the  -sldd 
lich  said  Henry  Edmundi  t)ie  la^,fby  hassaM  ^^puty 
ted  seisin  thereof,  tp  have  and  to  hold^  the  sfjd  premife^. 
urtenants,  unto  the  said  If.  Edmundi,  his  heirs  and  as- 
r,  according  to  the  custom  of  the  said  manor,  by  and 
rly  rent  of  It.  5^.,  and  '6thet  irdhts  and  Winces'  therelTok^ 
!,  and  of  right  accustomed  to  he  paid  and  performed. 
H.  Edmunds  hath  given  to  the  kdy,  as  of  fine  far  such 

entry  in  the  premises,  If.  5<i.,  and  hath  done  his  fealty 
ad  is  admitted  tenant  thereof. 

said  H.  Edmunds  having  been  so  admitted  as  aforesaid, 
ised  of  an  estate  in  fee  simple  in  possession  of  certain 
ises  within  the  manor,  did'afterwiards,  on  me  2d  Naoenh- 
ce  and  publish,  in  the  presence  i>f  tifo  witnesses,  his  last 
ment  in  writing  as  fiillows: 

une  of  God,  Amen.  I,  H,  Edmunds  of  Urc.  do  ^nakbi  this 
«d  tertament,  in  mai^iier  and  fonn  following;  tbaj^  ij, 
ive  and  bequeath  unto  my  daughter  Marip.  Edmunds 
^ve  and  bequeath  unto  my  daughter  Catherine  Edmundi 
f  100^,  and  unto  my  daughter  Sarah  Edmunds  the  like 
which  said  several  sums  ior  legacies  1  do  hereby  dirfei^  H6' 

my  said  daughters  respectively  by  my  elde^  son,  J?. 

of  my  freehold  estate,  when  and  as  they  shall  severally 
ely  attain  their  ages  of  21  years,  or  be  married,  ^hich 
ppen ;  and  in  case  any  or  either  of  my  ^aid  daughters 
erinCf  and  Sarah,  shall  happen  to  die  before  her  or  their 
r  respective  ages  of  21  years,  and  unmarried,  then  I  give 
the  share  and  respective  shares  of  her  or  them  qo  dyipg, ._ 
Ivor  or  survivors  of  them.  [Then  followed  specific  be- 
ler  beds,  &c.  to  testator's  said  daught^  and  sons.]  All 
loe  and  remainder  of  my  estate,  whatsoever  and  wh^re- 
Twhat  nature,  kind  and  quality  soever  the  same  inay  be, 
nbelbre  given  and  disposed  of,  after  the  payment  of  my 


8.>  aigDFo,  wMca,  puiHunea  anu 
tMtator  Henry  SidinontU,  ai  and  for  hii  U«t  will  ■: 
preKnce  of  ui,  who  at  hii  request  in  hii  pmoice 
of  each  other,  ha?e  hereunlo  nibKribed  ow  i 
tliereto.     Lew'a  Iiaaa,  Daniel  Eduardi." 

That  the  said  premues  in  the  fin 
within  declaration  mentioned,  and  all  < 
tenements  being  within  atid  part  and  pi 
manor,  and  held  by  a  copy  of  court  rol 
from  time  whereof  the  memory  of  man 
the  contrary,  parsed  by  surrender  and  i 

That  from  time  whereof  the  memory 
not  to  the  contrary,  customary  courts  bs 
in  and  for  the  said  manor,  at  which  th 
said  manor  holding  their  lands  by  co] 
thereof  do  suit,  and  that  by  the  cust 
manor,  the  said  tenants  are  sworn  of  tl 
that  the  fines  are  paid  and  fealty  pe 
persons  who  are  admitted  to  any  lands 
parcel  of  the  said  manor;  and  that  i 
best  beast  is  payable  on  the  death  of  < 
the  said  manor,  holding  his  lands  by  co] 
thereof,  and  also  the  widow  of  every 
entitled  as  her  freebench,  for  the  tern 
the  whole  of  the  lands  being  part  anc 
same  manor,  and  held  by  copy  of  court 
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BceDceof  the  brd  of  the  manor  by  whose  lessees,  being       1835. 
tenants  of  the  said  lands,  the  said  mines  and  minerals      '*-*^"'^^ 

TV 

are  worked.    And  that  previous  to  the  passing  of  55  ^. 

Geo.  3.  c.  193.  to  remove  certain  difficulties  in  the  dis-     Edmunds 

and  AnoUier 
position  of  copyhold  estates  by  will,  there  does  not  v. 

appear  upon  the  court  rolls  of  the  said  manor  any  ^^^^{hcr 
entry  of  a  surrender  of  lands  being  part  and  parcel 
of  the  said  manor,  and  held  by  copy  of  court  roll 
thereof,  to  such  uses  as  should  be  declared  by  the 
last  will  and  testament  of  the  person  making  such  sur- 
render, had  ever  been  made,  but  that  since  the  passing 
of  the  said  act,  lands  being  part  and  parcel  of  the  said 
manor,  and  held  by  copy  of  court  roll  thereof,  have 
been  surrendered  to  such  uses  as  should  be  declared 
by  the  will  and  testament  of  the  persons  making  such 
murrender. 

That  the  said  H.  Edmunds  did  not  at  any  time 
tnrreDder  the  tenements  in  the  first  count  of  the  within 
decburation  mentioned :  and  they  further  say,  that  the 
feaid  H.Edmunds  died  on  the  24th  o( December  1815, 
and  after  the  passing  of  the  said  act  of  parliament, 
inthout  having  altered  or  revoked  his  said  will,  enti- 
tled to  the  premises  in  the  first  count  of  the  within 
decUration  mentioned,  for  the  estate  hereinbefore-men- 
tfeoed,  leaving  a  widow,  the  sud  Joan  Edmunds^  and 
three  sons  him  surviving,  and  that  the  said  W.Edmunds 
iad  J.  Edmunds  are  the  two  younger  sons  of  the  said 
JET.  Edmunds. 

That  the  lands  being  part  and  parcel  of  the  said 
nHUKHr,  and  held  by  copy  of  court  roll  thereof,  descend 
aeeording  to  the  custom  of  gavelkind  (a),  to  all  the 
tons  of  the  tenant  dying  seised  thereof.  And  that  at 
a  ooort  baron  and  customary  court  held  in  and  for  the 
•aid  manor  on  the  28th  February  18S1,  the  said  Joan 

(m)  See,  however,  34  k  35  H.  8.  c.  36,  s.  91,  and  s.  128,  abolishing  the 
of  gweUtiiid  in  WaU$  and  MamouthifUn, 
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1835.  Edmunds  was,  according  to  the  custom  of  the  uud 

^"^^^  manor,  admitted  tenant  as  well  to  the  premises  in  die 

d,  first  count  of  the  within  declaration  mentioned,  as  to 

^J^^^''!!?  ^1  other  lands  beine  part  and  parcel  of  the  said  numor 

and  Another  o  r  r 

V.  and  held  by  copy  of  court  roll  thereof,  of  which  die 

and^Another.  ^^^^  ^'  ^^^^^  died  seised,  or  to  which  he  was  enti- 
tled to  hold  all  the  premises,  unto  her  the  said  Jotm 
JSdmundSf  her  heirs  and  assigns  for  ever ;  and  that  the 
entry  of  such  admittance  appearing  upon  the  ooort 
rolls  of  the  said  manor  is  as  follows,  that  is  to  say : 

"  Manor  of  )  The  court  baron  and  cuttomary  court  of  Geffge 
Abercame.     J  jj^^^^  j^,^  j^^^^^  ^nd  John  LleweUyn,  wfL 

lords  of  the  laid  manor,  held  in  and  for  the  said  manor  on  Wedaui^ 
the  28th  February  1821,  by  and  before  me  David  WUliamt,  geolfe- 
man,  steward  of  the  said  manor,  and  William  Edrnwub  and  Ftiif 
Davidf  homagers  then  and  there  present. 

"  To  the  court  came  Joan  Edmundi  of  the  parish  of  Mymfddykfii 
in  the  county  of  Monmouth,  widow,  and  prayed  to  be  admitted  tcMit 
of  and  to  all  that  one  parcel  of  land  called  &c  [here  followed  a  doaip' 
tion  of  the  premises,]  and  the  reversion  and  reversions,  remiindfTwi 
remainders  thereof.  And  the  said  lords  by  their  said  steward  to  the 
said  Joan  Edmunds  hath  granted  seisin  thereof,  to  have  and  tohoUdie 
said  premises  with  their  appurtenants  imto  the  said  Joan  EdmtAi 
her  customary  heirs  and  assigns  for  ever,  according  to  the  cutoB^ 
the  said  manor,  by  and  under  the  yearly  rent  of  £'  ,  and  od»er  vtit 
and  services  therefore  anciently  due  and  of  right  accustomed  toll 
paid  and  performed ;  and  the  said  Joan  Edmunds  hath  given  to  the 
lords  as  a  fine  for  such  her  estate,  and  entry  in  the  said  premises^^i 
and  hath  done  her  fealty  to  the  lords,  and  is  admitted  tenant  diereot* 

And  that  at  the  said  last-mentioned  court  baron  ao^ 
customary  court,  the  said  Joan  Edmunds^  so  admitted 
tenant  of  the  said  premises  in  the  within-written  deck- 
ration  mentioned,  did  surrender  the  same  into  tk^ 
hands  of  the  lord  of  the  said  manor,  according  to  ^ 
custom  thereof,  to  the  use  of  one  If.  Mastynf  biB  coi- 
tomary  heirs  and  assigns,  for  ever;  to  whom  the  saiss 
lords  did  at  the  same  court  grant  admittance  thereof 
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but  whether  or  not  upon  the  whole  matters  aforesaid  ^  1835. 

)y  the  jurors  aforesaid,  in  form  aforesaid  found,  the  ^"^T^^^^ 

(aid  defendants  are  guilty  of  the  trespass  and  eject-  d, 

nent  in  the  within  mentioned  first  count,  the  jurors  a^j^^not^her 

ifofeaaid  are  altogether  ignorant,  and  therefore  they  ^- 

T  f  FWKLLYN 

pny  the  advice  of  the  court  of  our  lord  the  king,  before  and  Another, 
lie  barons  of  liis  Exchequer;  and  if  upon  the  whole 
utter  aforesaid,  it  shall  seem  to  the  court  that  the 
itid  defendants  are  guilty  of  the .  trespass  and  eject- 
Dent  last  mentioned,  then  the  jurors  aforesaid  upon 
heir  oath  aforesaid  say,  that  the  defendants  are  guilty 
hereof  in  manner  and  form  as  the  said  John  Doe  hath 
rithin  thereof  complained  against  them ;  and  in  that 
Me  they  assess  the  damages  of  the  said  John  Doe  on 
ccasion  of  the  said  trespass  and  ejectment,  besides  his 
ttts  and  charges  by  him  about  his  suit  in  this  behalf 
xpended  to  one  shilling,  and  for  these  costs  and 
barges  to  4(k.,  but  if  upon  the  whole  matters  aforesaid 
ahall  seem  to  the  said  court  that  the  said  defendants 
!toot  guilty  of  the  trespass  and  ejectment  in  the  said 
nt  count  mentioned,  then  the  said  jurors  aforesaid 
pen  their  oath  aforesaid  say,  that  the  said  defendants 
"e  not  guilty  thereof,  &c.  &c. 
This  case  was  argued  in  last  term  by 

•fi.  F.  Richards  for  the  lessors  of  the  plaintiff, 
here  are  three  points ;  first,  the  lands  in  question  not 
ibg  held  at  the  will  of  the  lord,  arc  not  copyholds; 
scondly,  if  they  were  so,  they  are  not  within  55  G.  3. 
•  192.,  as  the  special  verdict  does  not  find  any  custom 
)  surrender  to  uses  declared  by  the  will;  and  thirdly, 
be  copyhold  estate  did  not  pass  by  the  will.  On  the 
nt  point,  lands  are  not  copyhold  unless  held  at  the 
'ffl  of  the  lord,  though  of  copyhold  tenure  in  other 
^ct».    Litt,  sect.  73,  Smith  v.  Paffe[a),    Hargrave 

(a)  Corabcrbach,  387. 
YOL.  V.  3  O 


was,  tliat  copyholders,  at  tlie  ptissir 
donis  (a),  were  only  tenants  at  will  of 
no  remedy  against  him  for  ouster,  exi 
Rowden  v,  Mahter  (b),  Royert  ▼, 
Brovm's  CRseid),  are  also  in  point. 
Oldjield{e),  a  plaintiff  brought  casi 
common,  and  declared  that  he  vas  sf 
in  one  messuage  and  ten  acres  of  lam 
tenants  in  N.  "  parcel  of  the  manor  < 
by  copy  of  court  roll  of  that  manor 
tenant  in  fee  simple,  according  to  tl 
same  manor."  The  plaintiff  had  a  ' 
ment  on  which  was  finally  supported  i 
Lord  HoU  declaring,  "  that  it  shoul 
that  the  tenements  were  held  at  thi 
according  to  the  custom  of  the  mar 
appear  fully  to  have  been  copyhold,  1 
copyhold,  it  is  impossible  this  finding 
GaU  V.  Noble  (/),  it  was  held  that 
manor  in  Wilts,  and  of  the  Duchy 
still  passed  by  surrender  and  copy 
customary  freehold  only,  and  not  < 
not  granted  at  the  will  of  the  lord,  t 
to  the  custom  of  the  manor.  {A 
Brook's  Abridgment,  tit.  Tenatit  pt 
Rol.  &c.  pi.  ZS,  and  1  Blachstone's  Lt 
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In  Cfilberfs  Treatise  on  Tenures,  p.  157,  it  is  laid  down        1835. 
that  a  copyholder  cannot  transfer  his  estate  but  by      ^-^-v-^i/ 
surrender,  because  "  he  has  only  an  estate  at  will."  ^ 

Serjt.  Williams,  in  his  note  to  1  Saund.  348,  says,  the      Edmunds 
words  **  at  the  will  of  the  lord"  are  essential,  for  it  is  ^. 

fatal  to  say  that  the  lands  were  demisable  by  copy  of  ^^I'^^^^^^ 
the  rolls  of  the  court,  without  adding  them,  and  if  they 
are  omitted  th^  estate  will  be  intended  to  be  in  fee  at 
common  law.  Estates  of  this  nature  existing  in  the 
north  of  England,  under  the  name  of  tenant  right 
tenure,  are  neither  customary  nor  freehold,  but 
were  considered,  in  Doe  d.  Reay  v.  Huntington  (a),  as 
falling  under  the  same  general  consideration  as  copy- 
holds for  some  purposes,  though  in  Burrellv.  Dodd{b), 
decided  in  the  same  year  in  the  court  of  Common 
Pleas^  such  lands  were  decided  to  be  neither  custo- 
mary freeholds  nor  copyholds,  but  of  a  peculiar  de- 
scription. Now  the  statute  55  G,  3.  c.  192.  only 
applies  to  copyholds. 

Secondly,  no  custom  is  found  to  exist  in  this  manor, 
for  surrendering  to  such  uses  as  should  be  declared  by 
will ;  so  that  even  if  the  lands  were  copyhold  the  right  to 
them  is  not  affected  by  stat.  55  G.  3.  c.  19^.,  nor  is  that 
devise  rendered  valid  which  would  not  have  been  so  before 
that  act,  even  had  a  surrender  been  made.  The  act 
recites,  that  whereas  by  the  customs  of  certain  manors, 
copyhold  estates  of  such  manors  pass  by  the  last  will 
and  testament  of  the  copyhold  tenants  thereof,  declar- 
ing the  uses  of  surrenders  made  for  that  purpose ;  and 
that  much  inconvenience  has  arisen  from  the  neces- 
sity of  making  such  surrenders,  and  enacts,  that  in  all 
cases  where  by  the  custom  of  any  manor  in  England  or 
Jreland  any  copyhold  tenant  of  such  manor  may  by  his 

her  last  will  and  testament  dispose  of  or  appoint  his 

(a)  4  East,  270.  (6)  3  B.  &  P.  378. 

3o2 
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1835.       or  her  copyhold  tenements,  the  same  having  been  sur- 

^^^^^^^^      rendered  to  such  uses  as  should  be  declared  by  such 

d.  last  will  and  testament,  every  disposition  or  change 

Edmunds      jnaJe  or  to  be  made  by  any  such  last  will  and  testa- 
and  Another  •'         -^ 

V.  ment,  by  any  person  who  shall  die  after  the  passing  of 

and^ADother.  ^^^®  ^^^'  ^^  *^"y  ^^^^  copyhold  tenements,  or  of  any 
right,  title,  or  interest  in  or  to  the  same,  shall  be  as 
valid  and  effectual  to  all  intents  and  purposes,  although 
no  surrender  shall  have  been  made  to  the  use  of  the 
last  will  and  testament  of  such  person,  as  the  same 
would  have  been  if  a  surrender  had  been  made  to  the 
use  of  such  will.     There  is  a  proviso  in  sect.  S.  against 
rendering  valid  any  devise  or  disposition  of  any  copy- 
hold lands,  &c.  or  of  any  right,  title,  or  interest  in  or  to 
any  copyhold  lands,  &c.  which  would  be  invalid  or 
ineffectual,  if  a  surrender  had  been  made  to  the  use 
of  the  last  will  and  testament  of  the  person  attemptiog 
to  dispose  of  the  same  by  will."    Though  Lord  Tkvr' 
low  is  reported  to  have  declared,  in  Pike  v.  White  (a), 
that  it  was  totally  impossible  to  say  that  a  copyhold 
surrendered  to  the  use  of  a  will,  should  not  pass  there* 
by,  and  that  a  custom  that  it  should  not,  was  bid; 
that  opinion  has  been  much  questioned  (6),  and  was 
thought  by   Lord  Redesdale  not  to  go  further  than 
laying  down,  that  in  that  case  the  surrender  should  be 
supplied.     [^Parke  B.  You  may  take  the  special  verdid 
2is  finding  affirmatively  that  there  is  in  the  manor  no 
custom  of  surrendering  to  the  use  of  the  wilL    The 
same  learned  baron,  on  the  third  report  of  the  real 
property  commissioners,  p.  20,  being  mentioned,  said  il 
it  was  no  authority.     Alderson  B.    The  statute  itself 
appears  in  terms  to  contemplate  some  cases  to  which 
it  would  not  apply.]  ' 

(a)  3  Brown's  Chan.  Cas.  286. 

(6)  See  Belt's  note  to  3  Brown's  Chan.  Cas.  288  y  1  Evans's  CA\fi^ 
•i  Statutes,  475, 
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Thirdly,  this  will  has  no  words  sufficient  to  pass  the  1835. 

copyhold  estate.     Though  Doe  d.  Clarke  v.  Ludlam  {a),  ^^^^"*^ 

decided  that  since  the  statute  a  copyhold  will   pass  d. 

under  a  general  devise  of  real  property,  l^oe  d.  Smith  v.  and*Another 

£ird{b)  is  contrary.     [Parke  B.    The  judges,    who  ». 

X  LEWEL.L.YM 

decided  the  last  case  cited,  had  no  intention  that  it  ^^^  Another. 
should  interfere  with  the  prior  decision,  and   consi- 
dered the  point  very  closely.     Besides,  in  Doe  v.  Bird 
the  will  was  made  before  the  statute] 

Afaule  for  the  defendants.  As  to  the  first  point, 
these  lands  are  held  *'  according  to  the  custom  of  the 
manor,*'  which  words  are  synonymous  with  and  in- 
<;lude  "  according  to  the  will  of  the  lord."  Then  they 
are  copyhold,  so  as  to  pass  by  the  will,  unless  prevented 
by  something  peculiar  in  this  manor.  Now  this  tenure, 
if  wholly  or  in  part  copyhold,  in  its  nature  and  attri- 
butes, will  be  so,  whether  so  described  in  the  court  rolls 
or  not.  Blackstone  in  his  Tract,  entitled  Considerations 
on  Copyholders,  p.  145 — 147,  considers  the  terms 
•*  custon^ary  freehold  or  freeholders,"  as  put  in  opposi- 
tion to  "  common  copyhold  or  copyholders,"  or  a  mere 
copyholder;  but  still  holds  them  to  be  copyholds  of  a 
free  and  privileged  nature,  and  that  it  would  be  absurd 
to  say,  that  lands  holden  by  copy  of  court  roll  are  not 
copyholds,  in  any  sense.  He  says,  (p.  159)  that  how- 
ever the  lawyers  may  at  times  have  denominated  these 
tenures  a  sort  of  base  species  of  freehold,  in  contra* 
distinction  to  mere  copyholds,  yet  the  law  in  the  main 
regards  them  as  being  properly  copyhold,  and  not 
freehold  tenures,  else  they  would  not  have  subsisted  to 
this  day,  but  would  have  been  abolished  by  12  Car.  3. 
C.24.  and  reduced  to  free  and  common  socage.  Scriven^ 
«fter  citing  the  above,  adds,  "  there  is  a  difference  in 

(«)  7  13ing.  275 ;  2  M.  &  Scolt,  4«.  {h)  5  B.  &  Adol.  695, 
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1835.  the  mode  of  pleading  between  pure  copyholds,  and 

^^^^^^  those  of  a  privileged  nature,  denominated  customary 

d.  freeholds*  arising  principally  out  of  the  circumstance 

Edmukm  ^f  ^jjg  former  being  held,  not  only  secundum  consue- 

and  Another  &  '  j 

V.  tudinem   manerii,    but    also,   ad  voluntatem    domini, 

and'^Another.  whereas  the  latter  are  held  according  to  the  custom  of 
the  manor,  but  not  at  the  lord's  will.  With  this  eiL- 
ception,  however,  there  would  appear  to  be  no  grounds 
of  distinction  between  ordinary  and  privileged  cop7* 
holds,  when  the  latter  are  held  ''  by  copy  of  court  roll," 
and  pass  by  surrender  and  admittance,  although  not 
held  '<  at  the  will  of  the  lord  (a).*'  At  all  events,  if  the 
lands  are  for  any  purposes  copyholds,  they  are  such 
within  Stat.  55  G.  3.  c.  192,  which  is  to  be  liberally 
construed  as  a  beneficial  act,  its  object  being  to  supply 
a  surrender  in  cases  where  land  could  not  pass  by  wiH 
without  surrender,  but  would  pass  by  will  and  surreo- 
der. 

Secondly,   the  special  verdict  finds   nothing  as  to 
any   custom   of  devising   within   the   manor,  so  that 
nothing  appears  to  prevent  these  lands  passing  by  tbe 
will.     Had  it  found  a  custom  that  lands  should  not  be 
surrendered  to  the  use  of  a  will.  Lord  Thurlow\  au- 
thority in  Pike  v.  White  shows  that  it  would  be  bad- 
That  decision  is  referred  to  by  Watkins  (6),  who  says* 
that  a  copyholder  may  surrender  to  such  uses  as  be 
shall  by  will  appoint,  without  a  special  custom  for  tba.^ 
purpose ;  and,  indeed,  if  a  special  custom  were  alleged 
to  restrain  him  from  doing  so,  it  could  not  be  sup- 
ported.   In  Church  v.  Mundy  (c),  Lord  Eldon  approved 
Lord  Thurlow'&  opinion,  saying :    •*  The  court  woaM 
hold  that  there  might  be  a  surrender  to  the  use  of  « 

(a)  And  see  2  Bla.  Com.  100. 

(/>)  Treatise  on  Copyholds,  Vol.  1.  122. 

(c)  ir)  Vescy,  404. 
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willy  though  no  instance  could  be  found  on  the  records        1 835. 

of  the  manor,  or  if  there  could  be  no  such  custom.      ^'^'^^^^ 

there  must  be  some  mode  of  disposition  by  deed,  as  in  d. 

the  case  of  customary  freeholds,  the  want  of  which      Edmuwds 

•^  .         and  Another 

this  court  would  supply."     But  here  no  such  negative  v, 

custom  is  found  in  fact  (a),  and  the  mere  absence  from  nd*An\her 
the  court  roll  of  any  instance  of  such  a  surrender,  does 
not  show  the  existence  of  a  custom  to  prevent  its  being 
made,  and  the  land  would  pass  by  devise  under  the 
general  law  of  copyholds,  no  custom  to  the  contrary 
appearing.  No  special  custom  is  requisite  to  the  use 
of  a  will,  but  it  is  incident  to  the  general  custom  of 
tenures  by  surrender  and  admittance,  that  the  admittee 
may  be  designated  by  a  will.  This  case  is  more  analo- 
gous to  an  appointment  to  uses,  than  a  devise  by  will  (6), 
as,  before  the  statute  of  wills,  a  freeholder  was  enabled 
to  devise  by  making  a  feoffment  to  uses.  Then  as 
these  lands  pass  by  surrender  and  admittance,  and  no 
custom  is  found  restraining  the  general  power  of  fixing 
the  party  to  be  admitted,  he  may  be  pointed  out  by 
will  of  the  surrenderor.  Then  the  statute  supplies  the 
surrender,  so  that  the  lands  being  copyholds  within  the 
statute,  so  as  to  be  capable  of  passing  by  will  and  sur- 
render, they  pass  by  the  will  also. 

Cur.  adv,  vult. 

Lord  Abinger  C.  B.  delivered  the  judgment  of  the 
court. — This  case  was  argued  before  us  last  term,  on 
a  special  verdict.  The  question  was  upon  the  statute 
of  55  G.  3.  c.  103,  whether  or  not,  by  virtue  of  that 
statute*  the  estate  in  question,  which  had  been  devised 
by  the  testator,  passed,  the  copyhold  estate  not  having 
been  surrendered  to  the  use  of  the  testator's  will.  On 
^he  special  verdict  two  points  were  made. 

(a)  See  ihc  finding,  cihic,  p.  901.  {U)  See  2  Scrivcn,  299,  293. 


that  tliis  copyhold  estate,  not  held  i 
lord,  may  not  in  strict  legal  languag 
yet  all  the  text  writers,  especially  Si 
and  my  Lord  Coke,  treat  these  estatei 
a  like  species,  though  distinguished  i 
characters  ;  and  therefore  it  is  sufficict 
general  word  "  copyhold,"  which  \t 
55  G.  S.  must  be  considered  to  em 
that  description. 

The  next  point  was,  that  it  did  nc 
custom  of  this  manor,  copyhold  estates 
passed  hy  surrender  and  admittance,  v 
will ;  and  it  was  argued  that  the  stati 
cation  to  any  species  of  copyhold  est 
not  ilevisable  by  will.  The  special  ve 
the  estates  in  cjuestion,  with  all  otbe 
like  nature,  passed  by  surrender  and 
does  not  state  any  negative  of  a  custon 
Therefore,  the  question  arises,  whicl 
ingeniously  and  fully  discussed,  wlic 
must  take  the  special  verdict  to  be,  th; 
estate,  within  a  manor  of  this  descript 
by  will.  Now,  if  it  hud  been  necessar 
tively  or  negatively  in  distinct  terms,  v 
existed  to  pass  copyholds  by  will  in 


and  Another. 
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is  sufficient  on  this  special  verdict  to  warrant  our  judg-       1835. 
ment,  although  it  does  not  contain  any  negative  finding      ^*^^/^^-^ 
against  the  right  claimed  by  the  devisee.     It  may  be  ^ 

observed,  that  the  authority  of  Lord  Thurloto  in  the      Edmunds 
case  o{  Pike  v.  White  (a),  if  taken  to  the  full  extent,  y, 

would  be  a  warrant  for  8ayin<]r  that  in  all  cases  a  neea-  Llewellyn 
tive  custom  of  that  sort  would  be  bad ;  but  the  court  is 
not  prepared  to  go  that  length.  At  the  same  time 
it  must  be  observed,  that  the  authority  of  Lord  Thurlow 
in  that  case,  though  referred  to  by  other  judges,  has 
never  been  questioned,  nor  has  his  dictum  been  over- 
ruled; but  Lord  Thurlaw's  proposition  contains  two 
points  in  respect  of  the  case  then  before  him ;  the  case 
neither  found  that  there  was  or  was  not  a  custom  ;  and 
Lord  Thurlow  laid  it  down,  that  it  was  impossible  to 
say  that  a  copyhold  surrendered  to  the  use  of  a  will 
should  not  pass  thereby,  though  there  was  no  special 
custom  prevailing  in  the  manor  to  devise  lands;  but 
then  he  added,  that  if  a  negative  custom  had  been 
found  that  lands  should  not  be  surrendered  to  the  use 
of  a  will,  it  would  have  been  bad.  Now,  the  question 
which  has  been  made  on  Lord  Thur low's  judgment  by 
two  or  three  gentlemen,  who  have  devoted  much  time 
to  the  nature  of  copyhold  tenures,  has  never  gone 
beyond  this  proposition,  namely,  whether  where  the 
.custom  has  been  found  in  the  negative  to  exist  in  a 
manor,  that  copyholds  should  not  pass  by  will.  Lord 
I^harlow  would  have  been  right  in  saying,  that  that 
custom  would  be  unlawful;  but  nobody  has  ever  ques- 
tioned the  first  part  of  the  proposition,  that  where  it 
did  not  appear  in  the  negative  form,  the  estate  did 
-pass  by  surrender  and  admittance  to  the  use  of  a  will. 
It  appears  to  us  on  principle,  and  upon  the  authority 
of  this  case,  and  so  far  nobody  has  questioned  Lord 

(a)  3  Brown's  Chancery  Cases,  286. 


or  that  he  should  surrender  a  copyht 
should  declare  a  person  whom  he  wu 
tnitted  by  his  will.  There  is  nothing 
verdict,  to  show  what  particular  form  i 
intention  or  tlie  use  of  his  surrender  is  i 
custom  of  the  manor.  There  is  nothir 
lie  should  not  declare  by  deed  or  note  ii 
will,  or  by  parol,  the  person  who  was 
on  surrender ;  and  therefore,  as  the  vf 
finds  that  by  the  custom  of  the  manor,  c 
pass  by  surrender  and  admittance,  and 
tive  the  custom  that  surrenders  may  1 
the  will,  we  are  of  opinion  that  there 
justify  the  court  in  finding,  in  this  case, 
has  application  to  the  case  in  questioi 
though  no  surrender  was  actually  mod 
render  had  been  made,  the  copyhold  ea< 
passed  by  will,  independently  of  the  s 
statute  applies  to  make  the  fact  of  a  i 
cessary  to  support  a  devise  by  will  of  a  i 
where,  by  the  custom  of  a  manor,  a  ci 
was  devisable  by  will,  on  a  surrender  bei 
therefore,  think  that  on  this  special 
warranted  in  saying,  that  the  custom  ii 
tablished  in  law,  as  well  as  in  fact,  to  af 
to  it;  and  we  are  of  opinion,  therefore. 


IN  THE  Fifth  Ybab  of  WILLIAM  IV.  915 

1835. 
The  Kino  against  Faulkner. 

T^HE  defendant  was  appointed  town  agent  under  a  A  town  com- 
fiat  in  a  country  bankruptcy  sued  out  by  OwenSf  an  b^nk^ptcy, 
attorney  living  at  Holyhead.      The  official  assignee  appointed 

_     _  ,  ...  ,.  11       under  1  &  2 

pennitted  Jones,  the  petitioning  creditor,  to  take  the  w.a.c.56. 
goods  of  the  bankrupt  at  a  certain  sum.     The  defend-  ^"^  sitting 

**  *  ^  ^  alone,  had  no 

ant  and  his  partners,  as  solicitors  for  Jones,  prepared  the  power  (before 
deed  of  assignment  to  him,  and  charged  the  expense  Ig^^l]^^ 
of  it  to  the  estate.     On  discussion  before  one  of  the  fine  or  commit 
commissioners  of  bankruptcy,  whether  this   expense  SembUy^On^t 
should  not  be  discharged  by  the  petitioning  creditor  where  the 
himself  as  purchaser,  without  diminishing  the  bank-  the  legality  of 
runt's  estate  pro  tanto,  the  commissioner,  acting  in  the  J  ^"®  imposed 

^    ^  *  ^  .  .  'or  contempt 

exercise  of  his  judicial  functions,  decided,  that  it  was  of  court  comes 


not 


before  the 


a  proper  charge  on  the  bankrupt's  estate.    The  ^^^^.^  ^^  j,^_ 
defendant  wrote  a  letter  to  the  commissioner,  impugn-  chequer  on 
ing  his  conduct  in  making  certain  observations  which  ^^^^^  ^jn  ^^^ 
kad  accompanied  his  decision.     The  letter  was  deli-  inquire  into 

J        ,  .     .  ,  .,       .    .  ,        ,  the  nature  of 

Yereato  the  commissioner,  while  sitting  as  such,  where-  the  alleged 
npon  he  afterwards  summoned  the  defendant  before  contempt. 
I'UD  as  a  witness.  He  was  sworn,  and  being  asked 
whether  he  had  written  and  sent  the  letter  in  question, 
^■ttwered  that  he  had.  The  commissioner  then  fined 
the  defendant  for  having  so  done,  declaring  that  his 
^  was  a  contempt  towards  him  in  his  character  of 
^^^'Bunissioner  of  the  court  of  bankruptcy.  An  estreat 
rfthe  fine  having  been  removed  into  this  court,  Sir  W, 
^oQetl  obtained  a  rule,  calling  on  the  Attorney  Gene- 
^  to  show  cause  why  the  fine  should  not  be  set  aside 
**^d  the  money  restored. 

Sir  John  Campbell  Attorney  General,  and  R.  V. 
^^chards  showed  cause.  The  question  is,  whether 
^  Commissioner,  sitting  in  bankruptcy,  has   power  to 


The  KiKo 
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1835.  fin^  for  contempt?  For  if  he  had,  then  his  court  not 
being  an  inferior  court,  as  the  court  leet  was  in  Rtxj, 
Mo8ley{a),  no  question  can  be  entertained  by  an; 
Fallkher.  other  court,  as  to  the  nature  of  the  alleged  contempt, 
or  respecting  the  manner  in  which  the  power  was  exe^ 
cised.  Now,  the  power  in  question  was  conferred  on 
them  by  I  &  2  FF.  4.  c.  56.  [Parke  B.  mentioocd 
Griesly's  case{b).  Before  that  statute,  the  contempt  of 
a  commissioner  of  bankrupt  was  a  contempt  of  the 
great  seal,  only  tangible  before  the  chancellor.]  There 
is  no  distinction  between  the  power  to  fine,  which  is 
here  claimed,  and  that  to  imprison  for  a  contempt;  bat 
the  commissioner  may  be  able  to  fine  for  a  contempt, 
though  not  to  imprison  a  witness  for  prevarication.  The 
intent  of  1  &  2  W.4f.  c  56.,  was  to  erect  a  court  of  bank- 
ruptcy, consisting  of  three  divisions  or  branches  which 
never  meet,  but,  as  in  the  court  of  session  in  Scothadf 
sit  in  separate  places,  viz.  the  court  of  review,  the  subdi- 
vision courts,  and  the  commissioners  acting  singly;  » 
that  if  a  commissioner,  setting  singly,  has  no  power  to  fine 
or  imprison  for  a  contempt,  a  court  of  review  or  of  sub- 
division cannot.  Now  the  first  section  of  the  act  constitut- 
ed the  court  of  bankruptcy  a  court  of  la  wand  equity,  and 
enacted,  "that  it  shall,  together  with  every  judge  ad 
commissioner  thereof ,  have,  use,  and  exercise  all  the  rights, 
incidents,  and  privileges  of  a  court  ef  record  or  judge  of 
a  court  of  record,  and  all  other  rights,  incidents,  and 
privileges,  as  fully,  to  all  intents  and  purposes,  as  the 
same  are  used,  exercised,  and  enjoyed  by  any  of  his 
majesty's  courts  of  law  or  judges  at  WestmintUr* 
Then  is  not  every  judge  and  every  commissioner  acting 
in  their  respective  situations,  a  judge  of  a  court  of  ^^ 

(a)  5  Nev.  Sc  Man.  261.  And  see  Lord  TeHterdeniohseTvitiou'^^ 
V.  Davison,  4  D.  &  Aid.  334;  also  Vin.  Ab.  lit.  Contempt  (A.)  pi.  17*  ^ 
attorney  general  waived  the  objection  that  there  was  no  constat  of  «**•* 
treat.  (/>)  8  Hep.  38. 
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rif  with  the  same  power  as  a  single  judge  of  the  court        1835» 

King's  Bench,  sitting  in  the  bail  court  under  57  G.  3.      ^^^T^'C^ 
,,         .    t         \.r^  T^,  T.     1  .    .  The  Kino 

11.,  or  judges  of  Common  Pleas  or  Exchequer  sittmg  v. 

igly  in  their  respective  courts  under  11  G.  4.  and  1  W,  Faulkner. 
c.  70.  8. 1 .  ?  [Parke  B.  No  doubt,  as  they  act  under 
itute.]  Any  judge  of  a  court  of  Westminster  Hall, 
l&ng  at  nisi  prius,  being  a  court  of  record^  has  an  un- 
mbted  power  to  fine  and  commit  for  a  contempt ; 
ex  y.  Clement  (a),  Rex  ▼.  Davison  (b).  So  a  judge 
tbg  at  chambers,  in  the  exercise  of  judicial  func- 
RI8  upder  any  statute,  as  granting  a  habeas  corpus, 
io  other  duties  imposed  on  him  there  by  sta- 
te, would  undoubtedly  have  similar  power  as  at  nisi 
108,  if  he  then  clearly  constituted  a  court  of  record, 
he  commissioner  sitting  alone  constituted  a  court, 
mI  if  so,  a  court  of  record,  as  appears  by  sect.  1. 
ow  sect.  2.  makes  the  three  judges  form  a  court  of 
view,  that  is  contended  not  to  be  a  court  of  re- 
nl,  but  can  only  be  such  under  words  in  sect,  1, 
[nally  applicable  to  a  commissioner  sitting  alone. 
^otiAbinger  C.  B.  Section  1.  gives  every  judge  and 
Qimissioner  all  the  rights  and  incidents  of  a  court  of 
cord,  not  making  each  judge  or  commissioner  a  court 
'  himself,  but  giving  him  the  same  power  as  a  judge 
'  a  court  of  record  would  have.  The  whole  body  of 
^8  and  commissioners  seems  to  constitute  the 
court  of  bankruptcy''  mentioned  in  section  1 .,  but  it 
U)  never  exercise  its  functions  in  a  consolidated  shape 
•meeting,  sitting,  or  acting  together.]  It  is  contended, 
Mt  each  subdivision  court  and  each  commissioner, 
Jtting  singly,  is  a  court  of  record.  [Alderson  B.  Why 
oes  sect.  4.  give  the  Court  of  Review  the  particular 
towers  which  it  does,  if  it  were  a  court  of  record  bv 
*e  first  section  ?]  It  may  be  said  that,  as  by  sect.  7., 
^  power  of  the  commissioners  to  commit  for  not  duly 

(«)  4  B.  &  Aid.  218 ;  6*.  C.  1 1  Price.  68. 
!*)  4  B.  &  Aid.  329. 


from  the  abuse  and  disrespect  of  pera 
with  their  decisions.  Actions  might  a1 
against  them  for  acts  done  in  their  jod: 
were  they  not  courts  of  record.  [Pa 
missioner  of  bankrupt  may  be  protected 
being  laid  against  him,  by  being  a  judj 
record.  That  however  is  another  qi 
Abinger  C.  B.  Tlie  "  rights,  incidente,  t 
mentioned  in  sect.  1.,  are  not  incident  tc 
judge  of  the  court  of  record  when  sittin 
the  court  itself.  Alderton  B.  The  pow 
in  the  court  only.  Thus  at  nisi  priua  il 
without  the  associate  joined  in  the  com 
the  Old  Bailey  in  the  absence  of  the  rec 
Tfi'c A arifs mentioned  Exparte  Lampon,it 
(The  argument,  by  analogy  from  the  ot 
omitted.) 


Sir  William  FolUtt,  Wightman  and 
ported  the  rule.  The  manner  in  which 
sent  or  received,  was  not  a  contempt  of  t 
ers' court;  forspeakingill  ofa judge  is  t 
if  done  out  of  hia  court.  \_Parhe  B.  W. 
examining  this  record,  and  the  single  que 
is,  whether  a  commisdoner  of  bankrupt,  n 


The  King 
r. 
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the  letter  sent  by  this  defendant  to  the  commissioner^  how-  1 535. 
eTer  injurious  to  the  latter,  for  of  them  he  is  the  judge. 
Parke  B.  In  Rex  v.  Almon,  as  found  in  Mr.  Justice 
WUmofs  Notes  and  Opinions,  p.  243,  that  learned  Faulkner 
jadge  was  of  opinion,  that  a  libel  on  a  judge  for  acts 
done  by  him  in  his  judicial  character,  was  a  contempt 
of  the  court,  though  there  might  be  no  actual  obstruc- 
tion of  justice.  Nor  is  it  essential  that  the  matter 
complained  of  as  a  contempt,  should  be  an  obstruction 
of  the  course  of  justice;  occurring  in  the  face  of  the 
court,  Rex  v.  Clement  (a).  Alderson  B.  Can  a  letter 
of  abuse,  sent  to  a  judge  concerning  a  judgment  he  has 
before  delivered,  be  a  contempt  in  the  nature  of  ob- 
itnicting  the  course  of  justice?] 

To  come  to  the  question  on  this  act,  whether  a  com- 
missioner of  bankrupt,  sitting  alone,  has  a  power  to 
commit  at  all.  Before  this  act,  the  several  commis- 
sioners sitting  together  had  not ;  and  sect.  7.  of  this  act 
has  stripped  the  commissioners  sitting  alone  of  the 
power  to  commit,  except  to  a  subdivision  court.  The 
(Utmost  which  sect.  1.  can  by  possibiHty  effect,  is  to 
nuke  each  commissioner  stand  in  the  same  condition  as 
•judge  of  a  court  of  record  at  Westminster.  But  it  is 
apprehended,  that  an  individual  judge  of  those  courts 
w  no  such  power.  Thus  attachments  do  not  issue 
for  disobedience  of  a  judge's  order,  made  by  him  at 
chambers,  till  it  is  made  a  rule  of  this  court.  [Parke  U. 
The  power  of  a  judge  at  chambers  is  discussed  in 
'fitkes's  case,  cited  in  Mr.  Justice  Wilmot's  account  of 
«f«  V.  Almon.  A  judge  who  acts  at  chambers  acts  by 
•iJthority  of  the  court  (6),  and  it  would  be  proper  that  the 
coort  should  take  notice  of  any  contempt  offered  to  him 

(«)4B.&Ald.218. 

(i)  See  per  Tmdal  C.  J.  Doe  d.  Preteott  v.  Roe,  9  Bing.  104 ;  2  M.  & 
^  119.  Also  per  Bayley  B.  Uughet  t.  Brand,  2  Dowl.  F.  C.  131. 
^  1  Camp.  392  ;  3  id.  348. 
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1835.       there.    Section  1.  intended  to  protect  commissioDers 

^^T^"^^^      from  the  liability  to  actions,  to  which  they  were  before 
TheKiNo  .  . 

V,  exposed,  just  as  a  judge  who  granted  a  bench  warrant 

AULKMER.    ^^  chambers,  would  not  be  liable  to  an  action  for  false 
imprisonment.     But  if  that  be  so,  the  Court  of  Review 
itself  would  not  have  power  to  fine  or  imprison  for  con- 
tempt.]    At  all  events   a  commissioner  has   no  such 
power,  and  cannot  commit  a  person  examined  before 
him  except  to  the  messenger's  custody,  in  order  to  bring 
him  before  a  subdivbion  court,  to  be  convened  within 
three  days.     [Alderson  B.  A  single  commissioner  has 
now  the  powers  of  one  of  the  old  lists  of  commissioners, 
except  that  of  committal,  which  may  now  only  be  exer- 
cised by  three  assembled  in  a  subdivision  court.    So 
the  old  acts  required  the  commitment  to  be  under  the 
hands  of  three  commissioners.]     The  very  cases  so  to 
be  referred  to  courts  of  subdivision,  are  cases  of  con- 
tempts.    The  utmost  power  the  present  commissioners 
have  in  cases  of  contempts  in  the  face  of  their  court,  is 
to  have  the  offending  party  removed  and  taken  before 
a  magistrate  for  the  disturbance.     That  is  by  analogy 
to  the  power  given  to  the  old  commissioners  of  bank* 
rupt  by  1  &  2  G.  4.  c.  115.  s.  21. 

Lord  Abinger  C.  B. — If  I  felt  any  doubt  on  this 
case,  I  should  have  been  very  much  disposed  to  take 
some  time  to  consider  it,  both  from  the  importance  of 
the  question,  and  the  respect  which  I  entertain  for  the 
gentleman  who  imposed  the  fine.  He  has  acted  upoo 
a  construction  of  the  act  of  parliament  which  k  verf 
pardonable*  if  it  be  wrong;  for  it  must  be  owned 
that  there  are  some  obscurities  in  it.  For  some  time 
during  this  discussion,  I  hesitated  very  much  as  to  the 
proper  conclusion  to  come  to  upon  it ;  but  I  now  en- 
tertain a  clear  opinion,  and  feel  no  doubt  that  Mr,  Fane 
has  in  this  case  exercised  a  power  which  that  act  does 
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not  authorize  him  in  exercising.     Now  the  argument  is,        1835. 

that  the  first  clause  of  the  act,  which  constitutes  the      J^T^^^T^ 

The  King 

Court  of  Bankruptcy,  makes  the  court,  with   every  v. 

judge  and  commissioner  thereof,  a  court  of  record,     ^^"^''m^^^- 
possessing  all  the  incidents,  rights,  and  privileges  of  a 
court  of  record,  or  of  a  judge  of  a  court  of  record ; 
and  it  is  contended  that  the  commissioner,  every  time  he 
exercises  any  function  with  which  the  act  invests  him, 
is  sitting  as  a  judge  of  a  court  of  record;  but  that  is  a 
construction  by  inference  only  of  an  act  of  parliament 
that  pretty  clearly  defines  what  the  powers  of  the 
Court  of  Review,  the  subdivision  courts,  and  the  com- 
missioners are :   and  goes  so  far  in  some  cases,  where 
this  very  subject  of  contempt  is  mentioned,  as  to  define 
what  shall  be  done  in  that  particular  case.     I  think  so 
important  a  power,  which  requires  the  greatest  nicety 
in  its  exercise,  should  not  be  vested  merely  by  an  in- 
ferential construction  of  an  act  of  parliament,  because 
in  a  general  clause  it  invests  him  with  the  character  of 
a  judge  of  record.     It  is  sufiicient  to  say,  if  we  are 
bound  to  find  a  meaning  for  every  word  in  that  clause, 
that  the  incidents  and  rights  given  to  the  judge  of  re- 
cord, were  meant  to  protect  him  from  being  liable  to 
the  consequences  of  an  action  for  any  act  he  might  do 
in    exercising  his  functions;   but  it  would  not   follow 
from  that,  that  the  legislature  intended  to  give  him  all 
the  powers  of  a  judge  of  a  court  of  record  to  the  full 
extent;  and  that  the  act  did  not  mean  to  do  so  is  plain, 
because  it  has  not  contented  itself  with  leaving  his  sup- 
posed powers  in  doubt,  but  goes  on  in  many  clauses  to 
define  what  those  powers  shall  he.     It  is  sufficient,  I 
think,  therefore,  to  say  that  the  clause  in  the  act  of 
parliament  which  creates  a  court,  which  in  no  part  of 
Che  subsequent  clauses  seems  to  have  any  functions  or 
existence  whatever,  namely,  the  Court  of  Bankruptcy, 
if  it  has  any  meaning  at  ail,  means  only  to  give  to. any 


warrrant  at  chambers,  is  protected,  altli 
mistake  his  jurisdictioa ;  but  no  one  w 
because  he  night  grant  a  warrant  od 
Uid  before  him,  he  could,  in  his  privati 
judge  of  a  court  of  record,  punish  an] 
tempt  by  fining  him.  I  believe  there  is  r 
to  be  found,  where  such  a  judge  has  ' 
or  imprison  a  person  without  the  authoi 
Again,  the  judges  of  the  different  coi 
charing  their  judicial  functions  whicl 
charged  from  very  ancient  times,  sep 
chambers,  as  ancillary  to  the  general 
court,  have  never  yet  ventured  to  act 
cord,  although  they  are  judges  of  coi 
They  do  not  when  they  act  individui 
they  are  discharging  part  of  their  judic 
sume  to  themselves  the  powers  of  n  c 
which  is  illustrated  by  the  instance  refe 
order  of  a  judge  made  by  him  at  cham 
enforced  by  attachment,  but  must  first 
of  court,  before  there  is  any  coutempi 
that  is  a  strong  instance  to  show  that 
acting  as  judge  of  record,  and  discharg 
functions,  without  possessing  the  powei 
for  a  contempt.    It  is,  therefore,  by  no 
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the  power  of  committing  for  a  contempt.    .But  to  go        1835. 
further,  and  looking  at  the  general  intention  of  the  act, 
it  appears  to  he  the  object  of  it  to  establish  a  Court  of 
Review  consisting  of  four  judges,  to  make  six  commis-    Faulkner. 
sioners,  of  whom  three  will  form  a  court  of  subdivision, 
and  the  other  three  another  court  of  subdivision:  and 
that  the  Court  of  Review  shall  have  all  the  jurisdiction 
that  the  Court  of  Chancery  before  had  in  bankruptcy, 
and  that  the  other  courts  of  subdivision  shall  have  all 
the  authority  and  power  that   the  commissioners  of 
bankruptcy  had  before.     Then  comes  a  clause  for  the 
purpose  of  giving  more  facility  to  the  act  in  operation, 
to  enable  the  commissioners  to  exercise  the  same  func- 
tions that  commissioners  of  bankruptcy  did   before. 
Three  commissioners  of  bankruptcy  were  by  the  old 
law  necessary  to  constitute  a  proper  tribunal.     Three 
commissioners   now    make  the   court  of  subdivision ; 
bat  it  occurred  to  the  framers  of  this  act,  that  it  would 
be  convenient  in  many  cases,  as  the  business  multiplied 
on  them,  to  aMow  one  commissioner  to  do  many  of  the 
official  or  ministerial  acts  ;  and  the  act  therefore  pro- 
vided that  a  commissioner  should  have  the  same  power 
that  the  commissioners  of  bankruptcy  possessed  under 
the  act  then  in  existence,  the  same  powers  and  authori- 
ties that  were  limited  and  defined  by  previous  acts  of 
parliament ;  and  undoubtedly  they  did  not  embrace  the 
aothority  now  in  question,  of  committing  for  a  contempt; 
bat  any  obstruction  or  contempt  of  the  commissioners, 
was  punishable  by  an  attachment  from  the  Court  of 
Chancery,  on  proper  complaint    made  to  the   Lord 
Chancellor.    It  appears  to  me  that  the  Court  of  Review 
imiy  now  exercise,  under  the  second  clause  of  this  act, 
all  the  powers  which  the  Court  of  Chancery  had  exer- 
cised before,  in  any  complaint  made  from  the  commis- 
sioners, and  there  is  no  difficulty,  therefore,  for  the 
commissioner,  if,  while  he  is  acting  in  his  individual 

3p2 


strongly  by  analogy  to  the  case  now  befon 
he  cannot  commit  in  those  cases  where  tfai 
missionen  might  before  have  committed.  I 
if  any  obstruction  arose  in  the  nature  of 
uther  by  the  bankrupt  refuung  to  answer  < 
a  direct  answer,  or  any  person  refusing  to 
not  answering  when  he  is  sworn,  the  thi 
aioners  had  power  under  the  old  law  to  o 
rally ;  but  these  commissioners,  by  the  7th  a 
only  authority  to  commit  him  to  the  custo* 
senger,  in  order  that  he  may  be  brought  b 
division  court,  or  the  Court  of  Review, 
therefore,  nothing  in  the  direct  words  of  tin 
this  power, — finding  no  occasion  to  empio 
purpose  of  protecting  the  commissioner, — an 
tlie  contrary,  something  like  a  jealousy  as 
a  single  commissioner  exercising  even  the 
that  the  three  commissioners  did  before  ui 
act,  and  that  the  power  of  the  single  et 
when  sitting,  is  actaally  referred  to  and  foi 
the  powers  the  former  commisuonera  poi 
were  admitted  not  to  possess  this  power ; — 
me,  we  should  put  a  violent  construction  o 
we  allowed  the  commbsioners,  sitting  ae 
entertain  and  exercise  a  power  of  comnutti 
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mUsioner  in  calling  the  party  before  the  Court  of  Re-  1835. 

view ;  1  think  the  commissioner,  sitting  separately,  had  ^-^v^^^ 

no  right  to  exercise  the  authority  which    he  has  done,  «. 

and  that  the  rule  must  be  made  absolute.  Faulkner. 

Parke  B.  had  left  the  court  to  attend  chambers. 

BoLLAND  B. — I  am  of  the  same  opinion,  and  after 
the  observations  that  have  been  made  by  my  Lord 
Chief  Baron,  in  the  fuller  view  he  has  taken  of  this  case, 
I  should  have  contented  myself  with  only  expressing 
my  acquiescence  in  his  judgment ;  but  as  it  is  a  ques- 
tion of  novelty  and  importance,  I  will  point  out  the 
reasons  why  I  agree  with  him  in  all  that  he  has  said 
upon  the  construction  he  has  put  upon  this  act  of  parlia- 
ment. 

It  appears,  that  in  order  to  carry  into  operation  the 
purposes  of  this  act,  it  was  thought  right  to  select  ten 
persons  to  carry  such  measure  into  execution ;  and  in 
order  to  facilitate  the  operation  and  working  of  the  act, 
these  ten  persons  are  afterwards  subdivided,  and  to 
them  are  given  separate  and  distinct  oflSces  to  perform. 
it  does  not  appear  at  all,  although  the  ten  are  formed 
into  a  court,  that  they  have  in  practice  ever  sat  as  such 
court  as  is  constituted  by  the  act ;  but  to  that  court, 
and  every  judge  and  every  commissioner  of  that  court, 
is  given  distinctively  the  powers  that  belong  to  his  ma- 
jesty's courts  of  law,  or  judges  at  Westminster,  while 
ntting  in  matters  of  bankruptcy.  By  the  second  sec- 
tion, a  Court  of  Review  is  formed.  By  the  third  sec- 
tion, it  is  provided  that  the  Court  of  Review  is  to  hear 
certain  matters  that  are  to  be  brought  before  it ;  and  it 
it,  by  the  fourth  section,  enabled  to  order  issues  to  be 
tried.  By  the  sixth  sectiQn,  the  six  commissioners  are 
divided  into  two  courts,  which  are  to  be  called  the 
^urts  of  Subdivision.     Now  these  are  courts  that  are 
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1885.        to  exercise  their  functions  under  this  act;  but  in  order 
Th  K  ^  facilitate  its  working,  and  to  carry  it  more  fuUy  into 

o.  operation,  the  legislature  has  by  the  seyenth  sectioo 

provided,  that  any  one  commissioner  may  sit  to  perform 
the  functions  that  were  performed  before  by  the  com- 
missioners of  bankruptcy  under  the  old  law.  EYery 
one  who  is  familiar  with  the  manner  in  which  the  busi- 
ness was  done  by  the  commissioners  under  the  old  act, 
must  know,  that  from  the  very  great  press  of  business 
at  times,  it  was  absolutely  necessary,  after  the  coofimis-^ 
sion  was  opened,  to  send  one  of  their  body  to  sit  apart 
from  them,  (as  a  judge  of  the  other  court  sits  apart  noir 
from  us),  to  examiue  the  witnesses  and  take  the  prooft 
of  debts,  and  to  facilitate  the  buuness  in  operation. 

In  order,  therefore,  to  throw  a  protection  round  sodi 
person  sitting  alone,  the  7th  clause  gives  to  one  com- 
missioner all  the  powers  that  were  possessed  by  the 
three  commissioners  under  the  old  act  of  parliameot; 
but  it  goes  on  further — it  goes  on  to  take  from  him 
that  power  which  the  three  conunissioners  under  the 
old  act  of  parliament  had — ^namely,  the  power  of  com- 
mitting in  cases  of  contempt ;  and  it  says,  that  no  single 
commissioner  shall  have  power  to  commit  any  bankrupt 
or  other  person  examined  before  him,  otherwise  this 
to  the  care  and  custody  of  a  messenger  or  other  officer 
of  the  said  court,  to  be  by  him  detained  in  his  custodjr, 
and  brought  up  before  a  subdivision  court  or  the  Court 
of  Review  within  three  days  after  such  coofinemeot; 
clearly  showing  that  the  legislature  meant  to  takefroB 
these  gentlemen,  when  they  were  ritting  in  their  io^ 
vidual  character  of  commissioner,*  and  sitting  alone^ 
every  such  power  as  had  beeo  possessed  by  the  thie^ 
commissioners  under  the  old  act.  Then  by  the  lOth 
section  I  think  it  is  perfectly  clear,  that  in  matters  of 
contempt,  the  legislature  has  shown,  that  it  did  not  io* 
tend  to  invest  a  single  commissioner  with  the  pover 
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that  is  now  contended  for.     The  10th  section  provides^        1835. 

that  an  attorney  who  practices  in  that  court,  not  being 

an  attorney  or  solicitor  duly  admitted,  shall  be  guilty 

of  contempt ;  but  it  says,  that  the  attorney  shaH  only     Faulkner. 

be  liable  to  punishment  on  complaint  thereof  made  to 

the  Court  of  Review.     If  it  is  a  contempt,  why  is  he 

not  to  be  punished  by  a  single  commissioner  sitting 

alone,  if  he  was  intended  to  have  a  power  of  committing 

for  contempt?     On  these  grounds  I  perfectly  agree 

with  what  has  been  said  by  my  Lord  Chief  Baron.     I 

will  go  further,  and  say  that  I  had  no  doubt  from  the 

first,  when  I  heard  this  application  made  to  the  court, 

that  the  fine  could  not  be  sustained,  and  I  am  the  more 

confirmed  in  the  opinion  which  I  then  formed  by  what 

I  have  heard  to-day. 

Alderson  B. — ^I  am  of  the  same  opinion,  that  in  this 
case  the  rule  ought  to  be  made  absolute,  and  that  Mr. 
Fane  had  no  jurisdiction  to  commit  for  contempt.  I 
quite  agree  with  the  law  as  laid  down  by  the  Attorney 
Greneral,  that  if  there  be  a  power  on  his  part  to  com- 
mit for  the  contempt,  the  nature  of  the  contempt  is  not 
examinable  before  this  court.  It  then  becomes  import- 
ant to  consider  whether  so  large  a  power  is  given  by 
the  legislature  in  this  case ;  and  it  appears  to  me,  that 
such  a  power  is  not  given  by  the  act  in  question  to  one 
commissioner  sitting  alone.  The  main  stress  of  the  ar- 
gument in  support  of  it,  rests  on  the  first  clause  of  the 
aet  of  parliament.  It  seems  to  me,  that  the  first  clause 
may  have  a  very  reasonable  construction,  without  giving 
to  the  commissioner  sitting  alone  the  power  contended 
fiir  on  the  present  occasion.  After  constituting  the 
coorty  the  act  of  parliament  proceeds  to  state,  that  ^' the 
same  court  shall  be  and  constitute  a  court  of  law  and 
equity,  and  shall,  together  with  every  judge  and  com* 
missioner  thereof,  have,  use,  and  exercise  all  the  rights. 
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1835.       incidents,  and  privileges  of  a  court  of  record,  andal 

^•^^^^^      other  rights,  incidents,  and  privileges,  as  fully,  to  all  io- 

TheKiNG  -  -  «  .    1 

f;^  tents  and  purposes,  as  the  same  are  used,  exercised, 

Faulkner,  ^^j^^  enjoyed  by  any  of  his  majesty's  courts  of  law  or 
judges  at  Westminster.**  If  you  take  the  words  to  the 
letter,  it  would  give  to  €very  commissioner  the  power 
and  privilege  of  a  court  of  record,  as  fully  as  they  are 
exercised  by  the  courts  of  record  at  Westminster,  I 
think  it  would  require  very  strong  words  to  induce  the 
court  to  come  to  that  conclusion.  The  words  of  the 
act  may  have  a  very  sensible  construction,  by  being 
construed  distributively,  that  is  to  say,  by  giving  to 
courts  of  bankruptcy  the  rights,  incidents,  and  privileges 
that  belong  to  a  judge  of  a  court  of  record.  No  one 
of  the  rights,  privileges,  and  incidents  of  a  judge  oft 
court  of  record,  necessarily  carries  with  it  the  power  of 
committing  for  contempt ;  and,  therefore,  it  seems  to 
me  that  the  first  clause,  by  being  construed  distribs' 
tively,  may  have  a  perfectly  sensible  construction,  bang 
intended  to  constitute  the  court  as  a  court  of  record, 
with  all  its  rights,  incidents,  and  privileges ;  thati8,baT- 
ing  its  records  treated  as  all  other  records  of  another 
court,  and  each  of  its  judges  having  the  same  protec- 
tion and  privileges  which  judges  of  the  courts  of  record 
have,  of  not  being  answerable,  in  the  shape  of  actions, 
for  any  acts  which  they  may  have  done  in  their  jodidil 
capacity  and  character.  That  will  supply  a  clear  and 
sensible  construction  without  giving  thb  irresponsible 
power,  and  it  seems  to  me,  that  it  is  much  more  coosis- 
tent  with  the  other  clauses  of  the  act,  to  which  the  at- 
tention of  the  court  has  been  called.  For  instance,  ^ 
appears  much  more  consistent  with  the  4th  section,  than 
the  construction  put  on  it  by  the  Attorney  Greneial 
would  be.  You  are  to  suppose  that  each  of  the  judg^ 
and  each  of  the  conunissioners  has  the  full  power  of  * 
court  of  record,  and  yet  we  find  that  the  Court  of  B^ 
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itelf,  which  consists  of  four  of  the  superior  officers  1835. 
lis  court)  namely,  the  judges,  have  only  those 
ire  to  enforce  its  orders  and  decrees,  which  are 
din  his  majesty's  courts  of  record  at  Westminster  Faulknbb. 
lie  purpose  of  enforcing  their  orders  and  decrees, 
ecial  power  is  given  to  the  judges  of  the  Court  of 
ew  unnecessarily,  if  the  first  section  had  given 
I  all  the  powers,  and  all  the  privileges,  and  all  the 
eata ;  but  not  unnecessarily,  if  the  construction  I 
m  the  act  of  parliament  be  the  true  one. 
» it  appears  to  me,  that  the  7th  section  is  utterly 
uistent  with  the  argument,  that  the  commissioners 
aD  this  power.  It  gives  to  the  commissioners, 
I  they  sit  alone,  the  same  powers  that  were  before 
d  in  commissioners  of  bankrupts;  and  then  it  goes 
)  provide,  that  they  shall  not  have,  ^o  the  full  ex- 
the  same  powers  which  those  commissioners  pre- 
ily  exercised,  for  it  prohibits  them  from  commit- 
the  bankrupt,  or  other  person  examined  before 
I,  otherwise  than  to  the  care  and  custody  of  a 
enger  or  other  officer  of  the  said  court,  to  be  by 
detained  in  his  custody,  and  brought  up  before  a 
irision  court  or  the  Court  of  Review.  Now  if 
of  these  commissioners  had  had  all  the  powers 
ent  to  a  court  of  record,  they  would  have  larger 
irs  than  commissioners  of  bankrupts  had  before; 
fet  by  the  7th  section,  this  act  of  parliament  gives 
I  less  than  the  commissioners  of  bankrupts  exercised 
re.  I  think,  therefore,  to  adopt  the  general  con- 
ition,  which  is  sought  to  be  inferred  from  the  words 
le  first  section,  would  be  to  convict  the  framers  of 
act  of  parliament  of  a  very  strange  carelessness 
drding  the  act,  so  as  to  make  it  utterly  inconsistent 
itself;  but  the  view  I  take  of  it  seems  to  make  the 
|uite  consistent  with  itself,  inasmuch  as  it  is  reason- 
that  the  commissioners  should  have  the  protection 
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of  B  judge  of  a  court  of  n 
quite  so  extensive  as  thoi 
commiaBioners.  There  art 
which  I  will  not  refer,  lead 
I  am  of  opinion,  therefore, 
absolute. 


[Thiidec 
puwd  31>t  Aagiui  1835,  actd  cdk 
and  lbs  laid  Kvrral  Subdivitun  Ctu 
deemed  ind  tiken,  tram  and  iflei  tl 
hnt  been  court*  of  ncord,  ud  thi 
powen  of  comtnitnieat  It  trera  retted  i 
lucb  at  tbe  liatt  of  puting  tbe  befoN 
>ue,  and  eierciK  all  the  power*,  rigiii 
of  record,  ai  full;  ai  tbe  iime  are  ui 
bii  majeit;'i  courti  of  law  *l  Wati 
aounced,  and  all  aeta  done  b;  tbe  « 
Court*  Teipectivaly,  ibill  be  deeme 
and  daua  b;  ibe  said  conrt*  respec' 
judge  or  commiinoner  app(HDled  or 
fiiit  recited  act,  litiin^  ohm,  and  act 
poied  npoo  bim  a*  *Dcb  jodge  or  o 
and  eoji^  ill  the  poweia,  rigbti,  privi 
cord.  Pfovided  alwaji,  that  nmhiaf 
taken  to  authorile  or  empawer  any  lut 
10  impote  any  fine  or  commit  for  a  co^ 
any  lucb  judge  or  commiuloDer,  aittii 
be  coguiaabte  by  tbe  uid  Court  of  F 
by  any  judge  or  commiiuoner  ai  albrc 


IN  TUB  Fifth  Year  op  WILLIAM  IV.  931 

1835. 

John  Reay^  John  Reay  the  Younger,  and  Henry 
Reay,  against  Walter  Richardson. 

A  SSUMPSIT  on  three  bills  of  exchange,  by  the  Assumpsit  on 
drawers  and  payees  against  the  acceptor.     Plea  chan^.^Plea 
that  before  the  making  of  the  agreement  thereinafter  that  the  de- 

fpnQonf    was 

mentioned,  the  plaintiffs  had  drawn  four  several  bills  ^^iso  indebted 
of  exchange  (setting  them  out)  upon  the  defendant,  *®  ?*j.^*  ^* 

and  divers 

which  he  had  accepted ;  that  the  plaintiffs  had  also  other  persons, 
drawn;  and  the  defendant  had  accepted  the  biUs  of  ^°  ^^^^  °^" 

»  sums  of  money, 

exchange  mentioned  in  the  declaration;  that  the  plain-  of  which  the 

tifi  had  also  drawn  four  other  biDs  of  exchange  (set-  Efan'd  "^ 

ting  them  out)  upon  the  defendant,  which  were  accepted  that  afterwards 

hj  him.     The  plea  then  alleged,  that  heretofore,  and  said  biUs  be- 

Mbie  and  at  the  time  of  the  making  of  the  said  agree-  ^^P}^  ^^^*  ^^^ 

whilst  he  was 

ment  between  the  plamtiffs  and  the  defendant,  to  wit,  so  indebted  to 
on  the  day  and  year  next  hereinafter  mentioned,  he  ^^*^and 
die  said  defendant  was  also  indebted  to  one  Sir  W.  H.  the  said  other 
SicAardson,  knight,  in  a  very  large  sum  of  money,  to  {h  "defendant, 

wit,  the  sum  of  2450/.,  and  also  to  divers  other  persons  became  insol- 
vent and  una- 
ble to  pay  his 
^bls.   That  thereupon,  in  consideration  of  the  premises,  and  with  the  view  and 
to^tion  of  inducing,  and  of  enabling  the  said  defendant  to  induce  the  oUier  credi- 
tor of  flie  defendant,  to  accept  and  receive  a  composition  of  one  moiety  of  their 
^^^  and  in  consideration  that  the  defendant  would  pay  to  them,  the  plaintiffs,  half 
u^imount  of  the  said  bills  when  the  same  respectively  became  due,  the  said  plain- 
y  agreed  to  accept  a  composition  of  one  half  the  amount  of  the  bills  as  they 
*^Ctt)e  due ;  and  that  afterwards,  the  said  agreement  so  made  and  entered  into  by 
^  plaintiffs,  was  by  the  defendant,  with  their  knowledge  and  by  their  direction, 
l^veiented  and  made  known  to  the  said  Sir  W,  R.,  so  being  such  creditor  as 
^'^'^d,  who  thereupon,  in  consideration  of  the  premises,  and  in  faith  of  that 
$^inent,  was  lured  and  induced  to  accept  that  composition ;  and  that  he,  the  said 
^  ^,  A.,  had  not  at  any  time  since  recovered  or  received,  or  sought  to  recover  or 
'^fe  any  greater  or  omer  sum  than  half  the  amount  of  his  said  debts : — Held,  on 
|^^|ion  for  judgment  for  plaintiffs,  notwithstanding  a  verdict  for  defendant,  that  this 
pica  was  bad,  for  not  showing  that  all,  or  at  least  that  the  majority  of  the  defendant's 
^'^itors  had  assented  to  the  arrangement,  and  agreed  to  take  tlie  composition. 
^/«^  terms  of  the  agreement  for  the  composition,  were  contained  in  a  letter  from 
^  of  the  plaintifis;  the  court  admitted  proof  of  a  previous  conversation  of  the 
^^^eas  with  tlie  plaintiffs  and  defendant,  in  which  the  plaintiffs  inquired  what  the 
?^^  creditors  were  likely  to  do,  as  evidence  of  the  motive  which  induced  him  to 
TjJJe  the  letter,  and  of  the  object  for  which  the  agreement  was  projected  to  be  en- 
^^  into. 


[Thii  deciiioD  oceuioD«d  teclion  35.  af  ihe  Hit.  S  ti 
puKd  2lit  Augvit  1B35,  Ud  enuttd  "  that  the  i 
aod  the  said  untnl  Subdiviiim  Caurti,  thUl  hencctl 
deemed  aod  laJun,  from  and  after  the  pauiog  of  tbe  ' 
have  been  conrti  of  lecord,  and  ihall  slid  ma;  hare 
powen  of  commitoiCDt  at  were  reeled  id  coiumteiioiien 
iuch  at  the  time  of  pauing  the  before  recited  act  i  aikd 
UK,  end  eurciie  all  tlie  power*,  righli,  incideDtt,  and 
of  record,  at  fallj  ai  the  same  are  used,  eieitiied,  at 
hii  majerty'l  courts  of  law  at  WeajniTuUT ;  and  all 
nonnced,  and  all  acta  done  b;  the  said  Court  of  R«* 
Courts  tMpectifelj,  ihall  be  deemed  and  lakao  to  h: 
and  done  bj  the  uid  coarls  respectively  ai  coiirU  (i 
judge  or  cammiMioDer  appoioled  or  to  be  appointed 
first  redted  act,  titling  atant,  and  acting  in  the  execut 
poled  epon  him  as  aoch  jadga  or  comnuuionar,  ahal 
■□d  enjoy  all  Ibe  powera,  righta,  privilegea,  and  ewaap 
cord.  Piorided  alwajc,  that  nutAin;  herein  coDtainB 
taken  Id  aulhoriieoT  empower  any  luch  judge  Or  cemm 
to  impose  any  fine  or  commit  for  a  contempt  of  court,  \ 
any  auch  judge  or  commisatoDer,  tittii^  alooe,  and  acta 
be  cogniiable  by  the  aaid  Court  of  Review,  and  tbe  i 
bj  anyjodge  or  cotntmsaioaet  ai  aforesaid  to  tbe  saiitf 
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1835. 

N  Reay,  John  Reay  the  Younger,  and  Henry 
Reay,  against  Walter  Richardson. 

SSUMPSIT  on  three  bills  of  exchange,  by  the  Assumpsit  on 
drawers  and  payees  against  the  acceptor.  Plea  chanec^lea 
t  before  the  making  of  the  agreement  thereinafter  that  the  de- 
idoned,  the  plaintiffs  had  drawn  four  several  bilts  ^\^q  indebted 
exchange  (setting  them  out)  upon  the  defendant,  toSir  IT.  R. 
ch  he  had  accepted ;  that  the  plaintiffs  had  also  other  persons, 
wd;  and  the  defendant  had  accepted  the  bills  of  '°  *^^^^"  ^^^"^ 

*^  ^       sums  of  money, 

hange  mentioned  in  the  declaration;  that  the  plain-  of  which  the 

I  had  also  drawn  four  other  bills  of  exchange  (set-  notice  and 
[them  out)  upon  the  defendant,  which  were  accepted  that  afterwards 

^_  and  before  the 

him.    The  plea  then  alleged,  that  heretofore,  and  ^^{^  bills  be- 
we  and  at  the  time  of  the  making  of  the  said  agree-  ^\"?®  ^^^®»  *°^ 

**  *^    ,      whilst  he  was 

It  between  the  plaintiffs  and  the  defendant,  to  wit,  so  indebted  to 

the  day  and  year  next  hereinafter  mentioned,  he  ^  ^^  ^^ 

said  defendant  was  also  indebted  to  one  Sir  W,  H.  the  said  other 

"iuBrdsonf  knight,  in  a  very  large  sum  of  money,  to  thJdefendant, 

,  the  sum  of  2450/.,  and  also  to  divers  other  persons  became  insol- 
vent and  una- 
ble to  pay  his 
ti.  That  thereupon,  in  consideration  of  the  premises,  and  with  the  view  and 
DtioQ  of  inducing,  and  of  enabling  the  said  defendant  to  induce  the  other  credi- 
of  the  defendant,  to  accept  and  receive  a  composition  of  one  moiety  of  their 
Is,  and  in  consideration  that  the  defendant  woula  pay  to  them,  the  plaintiffs,  half 
unount  of  the  said  bills  when  the  same  respectively  became  due,  the  said  plain- 
agreed  to  accept  a  composition  of  one  half  the  amount  of  the  bills  as  they 
me  due ;  and  that  afterwards,  the  said  agreement  so  made  and  entered  into  by 
plaintiffs,  was  by  the  defendant,  with  their  knowledge  and  by  their  direction, 
esented  and  made  known  to  the  said  Sir  W,  It.,  so  being  such  creditor  as 
said,  who  thereupon,  in  consideration  of  the  premises,  and  in  faith  of  that 
ement,  was  lured  and  induced  to  accept  that  composition ;  and  that  he,  the  said 
W,  R^  had  not  at  any  time  since  recovered  or  received,  or  sought  to  recover  or 
ive  any  greater  or  omer  sum  than  half  the  amount  of  his  said  debts : — Held,  on 
km  for  judgment  for  plaintiffs,  notwithstanding  a  verdict  for  defendant,  that  this 
was  bady  for  not  showing  that  all,  or  at  least  that  the  majority  of  the  defendant's 
litors  had  assented  to  the  arrangement,  and  agreed  to  take  the  composition, 
be  terms  of  the  agreement  for  the  composition,  were  contained  in  a  letter  from 
of  the  plaintiffs;  the  court  admitted  proof  of  a  previous  conversation  of  the 
less  with  the  plaintiffs  and  defendant,  in  which  the  plaintiffs  inquired  what  the 
T  creditors  were  likely  to  do,  as  evidence  of  the  motive  which  induced  him  to 
e  the  letter,  and  of  the  object  for  which  the  agreement  was  projected  to  be  en- 
d  into. 


according  to  the  tenor  and  effect  tbei 
the  said  defendant  was  so  indebted  I 
W.  B.  Richardson,  and  the  said  other 
after  mentioned,  to  wit,  on  &c.,  the  sau 
in  insolvent  circumstances,  and  unable  : 
discharge  the  amount  of  the  said  del 
owing  by  him  as  aforesaid,  and  was 
have  been  able  to  pay  and  discharge  in 
of  the  said  several  and  respective  hilU 
accepted  by  him  as  thereinbefore  me 
same  respectively  would  become  due 
of  any  or  either  of  tbem;  of  all  which  p 
plaintiffs  then  had  notice ;  and  thereupc 
Uon  of  the  premises,  and  with  the  vie 
of  inducing  and  of  enabling  the  sal 
induce  other  persons,  being  creditors  o\ 
to  accept  and  receive  respectively  a  « 
of  money,  to  wit,  one  half  of  the  ami 
spectire  debts  in  full  saUsfacuon  and  i 
same  debts  respectively,  and  also  in  co 
the  said  defendant  would  pay  to  the  sa 
the  amount  of  the  said  several  and  re 
exchange  so  drawn  by  the  said  phundff 
by  the  siud  defendant,  as  thereinbefon 
and  when  the  same  bills  should  respi 
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same  bills  of  exchange  respectively,  and  of  the  sum  of       1835. 
money  in  which  the  defendant  was  or  would  become      'C'^-^ 

.  .  Reay 

indebted  to  the  said  plaintiffs  by  reason  thereof;  and     and  Others 

the  said  defendant^  in  consideration  of  the  premises,  p  ^'^  ^^ 
then  agreed  to  pay  the  said  plaintiffs  one-half  of  the 
amounts  of  their  several  respective  bills  of  exchange 
in  manner  aforesaid.  And  that  afterwards,  and  before 
any  of  the  said  bills  of  exchange  became  payable,  to 
wity  on  the  day  and  year  aforesaid,  the  said  agreement 
so  made  and  entered  into  by  the  said  plaintiffs  with 
the  said  defendant  as  aforesaid,  was  by  the  said  de- 
fendant, with  the  knowledge  and  consent  and  by  the 
direction  of  the  said  plaintiffs,  represented  and  made 
known  to  a  certain  other  person,  then  being  a  creditor 
of  the  said  defendant,  to  wit,  to  the  said  Sir  W.H. 
Bichardsan,  so  being  such  creditor  as  aforesaid,  and 
thereupon,  in  consideration  of  the  premises  and  upon 
the  faith  of  the  said  plaintiffs  having  made  and  entered 
into  such  agreement  with  the  said  defendant  as  afore- 
said, he  the  said  Sir  W.  H.  Richardson^  so  being  such 
creditor  as  aforesaid,  was  lured  and  induced  to  agree, 
flnd  did  then  agree  with  the  defendant  to  accept  and 
receive  payment  of  one-half  of  the  said  debt  so  due 
and  owing  to  him  the  said  Sir  W.  H.  Richardson  as 
aforesaid,  in  full  satisfaction  and  discharge  of  the  same 
debt,  and  the  defendant,  in  consideration  thereof,  then 
promised  the  said  Sir  W.  H.  Richardson  to  pay  to  him 
nch  one-half  his  said  debt  when  thereunto  afterwards 
^'  requested.  And  the  said  Sir  W,  H.  Richardson,  by 
!L  vesion  of  the  premises,  hath  not  at  any  time  since  re- 
3-      corered  or  received,  or  sought  to  recover  or  receive  of 


kE.. 


I 


^  from  the  defendant  any  greater  or  other  sum  than 
<^-ha]f  of  the  amount  of  his  said  debt ;  of  all  which 
praises  the  plaintiffs,  before  any  of  the  bills  of  ex- 
^nge  in  tliis  plea  mentioned  became  due  and  paya- 
°^}  and  before  and  at  the  time  of  the  commencement 
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1835.       of  ^^^^  sui^  bft^  notice.     And  the  defendant  fori 
^■^*^^*^      saith,  that  before  and  at  the  time  of  the  conime 

and  Others    ^"^^^  ^^  ^^^^  ^^^^  ^^^  ^^^^  seyeral  and  respective  1 

V.  of  exchange  in  this  plea  firstly  mentioned,  and 

three  latter  vrhereof  are  the  said   bills   in  the 

declaration  mentioned,  had  alone  become  or  were 

or  payable,  the  remaining  four  of  such  bills  or  air 

either  of  them,  not  having  arrived   at  mataritj 

become  due  or  payable,  according  to  the  tenor 

effect  thereof,  at  the  said  time  of  the  commencen 

of  this  suit:  And  this  defendant  fhrther  saith,  thai 

the  defendant  did,  in  pursuance  of  the  said  agrees 

so  entered  into  between  him  and  the  plaintiffs  as  afi 

said,  well  and  truly  pay  to  the  plaintifis  one-half  of 

amount  of  the  said  several  and  respective  seven  t 

of  exchange  in  this  plea  first  mentioned,  in  full  n 

faction  and  discharge  thereof,  as  and  when  and  on  i 

respective  days  and  times  on  which  the  same  sei 

bills  of  exchange  respectively  became  due  and  payal 

according  to  the  tenor  and  effect  thereof,  and  of  i 

several  and  respective  sums  of  money  secured  there) 

and  the  defendant  always,  from  the  time  of  the  mat 

of  the  said  agreement  between  the  plaintiffs  aodi 

defendant,  to  the  time  of  the  commencement  of  i 

suit,  was  ready  and  willing,  and  still  is  ready  and  wiD 

to  observe  and  perform  the   same  agreement,  in 

respects,  so  far  as  the  same  was  or  is  to  be  obsen 

or  performed  on  the  part  of  the  defendant;  of  all  wb 

the  plaintiffs  have  always  had  notice.     Verificadon. 

Replication,   that  the  plaintiffs   did   not,  with  < 

view  or  intention  in  the  said  plea  mentioned,  agi 

with  the  said  defendant  to  accept  and  receive  paym 

of  one-half  of  the  amount  of  the  said  several  i 

respective  bills  of  exchange  so  drawn  by  the  fl 

plaintiffs,  and  accepted  by  the  said  defendant,  « 

the  same  plea  mentioned,  as  and  when  the  same  bi 


V. 

Richardson. 
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ectively  became  due,  or  of  the  sum  of  money  which        1835b 
defendant  was  or  would  become  indebted  to  the      ^'^y^^ 

IvEAY 

[  plaintiffs  by  reason  thereof,  in  manner  and  form  and  Others 
he  defendant  has  above  in  the  same  plea  alleged. 
Lt  the  trial  before  Lord  Denman  C.  J.  at  the  last 
rejf  assizes,  it  was  proved  by  Reader,  a  witness  for 
defendant,  that  whilst  the  bills  drawn  by  the  plain- 
I  and  accepted  by  the  defendant,  and  which  were 
the  plaintiffs*  hands,  were  running,  he  had  called 
n  the  plaintiffs  at  the  request  of  the  defendant,  and 
ed  to  them  that  the  defendant  was  insolvent,  and 
died  to  them  to  know  if  they  would  take  a  compo- 
»•  He  left  a  statement  of  defendant's  accounts 
b  one  of  the  plaintiffs,  and  called  again  the  follow- 
day,  accompanied  by  the  defendant,  when  they 
1  an  interview  with  the  same  person,  who  inquired 
It  the  other  creditors  were  willing  to  do,  and  he 
I  informed,  that  they  would  no  doubt  come  to  any 
ingement  which  he  made.  He  then  agreed  to 
ept  a  composition  of  10^.  in  the  pound,  and  at  their 
nest  wrote  the  following  letter,  addressed  to  the 
oess. 

Sir, — I  hereby  agree,  that  upon  payment  of  half 
amount  of  our   bills   upon  Richardson,  as   they 

ome  due,  that  is  to  say,  lOs.  upon  our  debt,  to  give 

1  a  full  and  complete  discharge  for  the  same. 

"J.Reay" 

t  was  objected  at  the  trial,  that  as  this  letter  con- 
ed the  agreement  entered  into  by  J.  Reay,  evidence 
the  inquiries  as  to  the  other  creditors  before  the 
sement  entered  into,  was  not  admissible,  as  the 
ct  was  to  add  other  terms  to  the  agreement  entered 
)  by  the  plaintiff";  but  the  lord  chief  justice  admitted 
evidence,  and  the  jury  found  a  verdict  for  the 
sndant. 


tiffs  to  the  composition,  or  to  be  sh 
credttont.  Tlien  why  is  not  the  accot 
sation  evidence  to  show  the  intentic 
was  given,  and  the  object  for  which  tl 
made?  It  would  be  for  the  jury  to  c 
dence  which  of  the  two  objects  the  pa 
and  I  think  they  would  have  no  dil 
that  it  was  given  in  order  to  be  sho^ 
Richardton  and  the  other  creditors.]  . 
y.Joneaiji).  [Parked.  That  case  t 
the  present.  I  have  no  doubt  that 
was  evidence  to  show  the  intention 
agreement  was  entered  into  (&).] 

He  then  applied  for  judgment,  no 
dicto,  on  the  ground  that  the  plea  i 
the  action,  and  obtained  a  rule. 

Channell  and  Petersdorff  showed  ( 
tend  for  the  defendant,  first,  that  t 
take  I0(.  in  the  pound,  as  composition 
Sir  W.  H.  Richardson,  and  also  that 
such  prejudice  by  the  act  of  the 
be  a  sufficient  consideration  to  mail 
Innding  on  them.  It  is  true  that  an 
creditor  to  receive  less  than  the  am 
is  only  binding  on  him,  when  the  m 
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other  parties,  and  induces  other  creditors  to  come  in       1835. 
and    accede  to  a  composition,  Steintnan  v.  Magnus  (a),      ^'^v*^^ 
Foiacett  v.  Gee(b).    Now,  here  Sir  W,  H.  Ricliardson    ^^^  others 
was  prejudiced  by  the  plaintiffs  having  consented  to  this  v. 

agreement,  which  "  lured  and  induced"  him  to  agree 
to  accept  and  receive  one-half  of  his  debt  in  full  satis- 
bction  for  the  same.     [Lord  Abinger  C.  B.  This  plea 
does  not  state  that  other  creditors  came  in  besides  Sir 
W.  S.  Richardson.    If  they  did  not,  neither  Sir  W.  IL 
Richardson  nor  the  plaintiffs  are  bound.     It  is  true 
that  in  Wood  v.  Roberts  (c),  Lord  Chief  Justice  Abbott 
is  reported  to  have  held  at  nisi  prius,  that  if  one  cre- 
ditor, by  resolving  to  discharge  his  debtor,  induces 
inotlier  creditor  to  discharge  him,  the  first  creditor 
could  not  recover  against  that  debtor,  as  it  would  be 
a  firaud  on  the  other  creditor ;  but  that  roust  have  pro- 
ceeded on  the  particular  circumstances  of  that  case, 
and  on  evidence  that  other  creditors  came  in.    It  could 
be  no  fraud  on  the  other  creditors,  if  tlie  debtor  was 
not  discharged.    The  consideration  and  object  of  the 
agreement  is,  that  the  majority  of  the  creditors  will  sign 
it;   and  whether  the  first  party  signs  it  with  or  without 
communication    with  them,    the  same   effect  follows. 
The  object  of  the  proposed  agreement  is  to  liberate 
the  debtor  from  all  claims  on  him.     Then  if  the  one 
^  two  persons  in  whom  the  scheme  originates,  find  that 
^  vest  will  not  agree  to  the  object  they  wish,  why 
ihoold  they  themselves  lose  any  advantage  they  had 
^'^re,  and  would  otherwise  retain?     If  a  body  of  ere- 

'^rs,  sufficient  in  value  to  attain  that  object,  concur 

• 

^  iuch  an  agreement,  I  do  not  think  that  all  need. 
^^'^'^  B.  All  that  the  plea  states  is,  that  the  agree- 
^Qt  was  entered  into  with  a  view  of  inducing  the 


^■)  U  Ettl,  390.  (/»)  3  Anslr.  910. 

fO  2  Surk.  C.  N.  P.  417. 

^OL.  V.  S  Q 


V. 
RiCBABDSOK. 


9S8  CASES  IN  TRINITY  TERM 

18S5.       other  creditors  to  accept  the  composition,  and  that  ona 
^^  creditor  agreed;  but  so  far  from  stating  that  concur 

and  Others  rence  of  the  others,  which  must  form  the  agreementy 
it  does  not  even  state  any  application  to  any  other 
creditor.]  The  agreement  did  not  stipujpite  that  aO 
the  creditors  should  come  in,  or,  if  they  did  not,  that 
it  should  be  void  (a);  so  that  the  defendant  was  not 
bound  to  apply.  Nor  is  there  any  case  of  this  kind  in 
which  it  has  been  attempted  to  prove  that  all  the  cre- 
ditors came  in,  except  where  it  was  so  stipulated. 

Good  V.  Cheeseman  (&)  was  a  case  in  which  the  plain* 
tiff,  and  three  other  of  the  defendant's  creditors,  agreed 
to  accept  payment  out  of  a  third  of  his  annual  income) 
to  be  assigned  by  him  to  a  trustee;  and  it  was  held, 
that  each  of  the  four  was  bound  by  the  agreement  (c), 
not  as  a  strict  accord  and  satisfaction,  but  as  a  consent 
by  the    parties   signing    to  forbear    enforcing   their 
demands,  in  consideration  of  their  own  mutual  engage- 
ment of  forbearance.     Littledale  J.   there  says,  ''It 
would  be  unjust,  that  the  plaintiff  by  this  action  should 
prejudice   the  other  three  creditors,  each  of  whom 
signed   the  agreement,  and  has  since  neglected  the 
recovery  of  his  demand,  under  a  persuasion  that  none 
of  the  parties  to  the  memorandum  would  proceed 
against  the  defendant."    [Lord  Abinger  C.  B.  It  does 
not  appear  that  the  defendant,  in  that  case,  pressed 
on  any  of  his  other  creditors,  besides  Gloge^  to  accede 
to  the  agreement.]     Then  it  was  properly  left  to  the 
jury,  whether  the  agreement  entered  into  by  the  ftv 
creditors    was    conditional    only,  depending  on  liii 

(a)  See  Lewis  v.  Jonet,  4  B.  &  Or.  512. 

(6)  2  B.  &  Adol.  328. 

(c)  la  that  case  not  only  was  it  not  contemplated,  as  a  part  of  tbe) 
ment  between  the  four,  that  all  the  other  creditors  of  the  defeodaatiiVBi 
come  into  it,  but  it  was  stipulated  that  if  Gloge  (one  of  them)  did,  i 
should  be  yearly  paid  by  defendant  out  of  his  income. 
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ig  to  come  in,  or  abBolute.     We  cannot  tell       18S5. 

le  other  creditors  did  not,  in  fact,  come  in,      '-*~'^^ 

it  might  be  sufficient  for  the  object  of  relieving    j^^^  others 

lendant,  that  a  majority  of  them  in  value  did.  _      ^* 

•,  ,  ,  R1CHA.BD8OV. 

0  C2^e  an  agreement  for  a  composition  can  be 
k,  unless  all,  or  a  majority  of  the  creditors,  sign 
It  all  sign  at  once,  or  will  it  become  binding 
le  first,  second,  or  third  has  signed,  or  not  till 

1  have  signed?  If  the  latter,  then  the  persons 
[ning  are  not  bound  in  the  interval  before  it  is 
ed. 

tand  C.  Turner  contrd,  were  stopped  by  the 


I  Abinoer  C.  B. — I  am  by  no  means  prepared 
that  if  several  creditors  were  to  sign  an  agree- 
9r  a  composition,  on  the  faith  of  others  coming 
that  arrangement,  and  afterwards  repented 
that  was  done,  it  would  still  be  binding  on 
without  any  locus  poenitentiae  for  them;  but 
unnecessary  to  decide  that  in  the  present 
It  is  quite  consistent  with  the  statement  in 
Ml,  that  the  plaintiffs,  on  application,  agreed  to 
into  this  arrangement  for  a  composition,  which 
be  made  known  to  Sir  W.  H.  Richardson^  and 
I  other  creditors,  with  a  view  to  induce  them  to 
nto  it;  and  that  the  other  creditors,  on  being  ap- 
3,  refused  to  do  so.  The  ground,  or  consideration, 
e  plaintiffs  entering  into  such  an  agreement, 
be  the  benefit  which  the  defendant  would  reap 
leing  exonerated  from  the  claims  of  the  general 
of  his  creditors;  but  if  that  object  is  not  ob- 
,  why  are  the  plaintiffs  and  Sir  W.  H.  Richard- 
liged  to  take  the  composition,  and  lose  the  half 
lir  debts  for  the  benefit  of  those  creditors  who 

3q3 


iliii 


but  I  know  no  decision,  that  after  ai 
compoBition  has  been  entered  into  by  i 
tlitors,  but  a  considerable  creditor  hai 
others,  who  had  signed  it,  were  bouiui 
binds  Sir  fV.  It.  Richardson  from  seel 
his  debt  against  the  defendant.  If  ii 
of  creditors  adequate  to  the  object  ii 
sented  to  sucli  an  agreement,  they  n 
though  one  or  more  inconsiderable  crei 
but  on  that  I  give  no  opinion,  though  v 
such  defendants,  during  a  long  exp< 
always  felt  anxious  to  adduce  evidenc 
of  all  the  creditors  to  such  an  arra 
sufficient  to  say,  that  upon  this  plea  i 
that  the  plaintiffs  and  another  credit 
this  agreement  with  the  object  of  inducii 
ditors  to  consent  to  the  composition,  wh< 
appear  but  that  all  the  other  creditors  i 
The  condition,  therefore,  upon  which  t 
entered  into  the  agreement,  does  not 
been  performed,  and  the  plea  is  thcrel 
stating  sufficient  consideration  for  thi 


BoLLAND  B.— The  plea  shows  that  t 


V. 
RiCBAHDSOir. 
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Alderson  B. — This  plea  is  bad.     It  alleges  in  sub-       1835. 
stance,  that  in  order  to  induce  the  other  creditors  of      ^•^^'^^ 
the  defendant  to  come  in  to  an  arrangement,  the  plain-    ^^d  Others 
tiffs  agreed  to  accept  lOs.  in  the  pound  on  their  debts. 
Then  it  only  states  that  one  other  creditor  was  induced 
to    agree  to  accept  the  composition;  not  that  he  has 
accepted  it  in  full  satisfaction  of  his  debt,  but  that  he 
bas    agreed  to  accept  it  only.    That  is  an  agreement 
which  is  not  binding  upon  him.    It  seems  to  me,  that 
the    phuntifTs  contemplated  the  assent  to  the  composi- 
tiofij  not  of  one  creditor  only,  but  of  all  of  them. 

GuRNEY  B. — The  object  which  these  parties  had 
in    view  has  not  been  accomplished,  for  as  the  credi- 
tors did  not  all  consent,  the  arrangement,  which  was  to 
be    general,  was  only  partial.     The  reason  why  the 
case  of  one  creditor  refusing  to  come  in  to  an  arrange- 
ment of  this  nature  does  not  often  occur,  is,  because 
the  agreement  usually  contains  a  clause,  that  it  shall 
be  wd,  unless  all  the  creditors  above  a  certain  amount 
come  mto  the  arrangement  within  a  certain  time  (a). 

Rule  absolute. 

(ff)  See  ante,  p.  908,  n.  (a). 
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1835. 

Amn£R  against  Clark. 

A  bill  of  ex-       A  SSUMPSIT  by  the  indorsee  against  the  acceptor 
J^rting  ?o  be  of  *e  following  bill  of  exchange  :— 

drawn  in  Lon- 

dorif  payable  <<  London^  1 1  OcL  183S. 

totheorderof  For  312/.  ia9rf. 

tne  drawer 

*  in  Jjondimy  At  three  months  date  pay  this/r«/  of  exchange  to  the  order  of  self 

upon  a  party     trt  London,  312/.  11*.  9d,  sterling,  value  received,  whidi  place  tote- 
resident  at  ^       J  •    J 
Brt/«e/,,and     count  ai  advised. 

accepted  WUliam  Wahr, 

by  him  pay-      To  Mr.  Delianson  Clark,  No.  51, 

XoL/^  at  a  ^"^  ■^'^'*'^  ^"  BrtuseU.     1st. 

place  named,  Accepted,  payable  at  Mr.  iffcw's 

IS  not  a  foreign  No .  1 6,  Old  Broad  Street,  hfmkm' 

but  an  inlaTid  r.  ,.  i^i    > 

bill,  and  must  DcUamon  Clark. 


be  stamped  ac-  Indorsed,  William  Walker** 

c.  184. 


cordingly,  un- 
G,  3. 


der55  G.  3.        rpj^^  declaration  set  forth  the  bill,  and  averred  its 

indorsement  by  Walher  to  the  plaintiff,  presentment  b^ 
payment,  and  dishonour.    At  the  trial  at  GuUdhmi* 
the  bill  was  produced,  and  appeared  to  be  stamped 
with  a  4$.  stamp,  the  proper  stamp  on  a  foreign  VS* 
drawn  in  a  set.     The  defendant  was  proved  to  be  ^ 
merchant  resident  at  Brussels,  but  whether  he  accepted 
the  bill   there  or  not  did  not  appear.      His  couos^^ 
objected    that   the   stamp   should   have   been  8s.  6^* 
Gurney  B.  directed  the  jury  to  find  a  verdict  for  tb^ 
plaintiff  for  the  amount  of  the  bill,  giving  the  defenrf^ 
ant  leave  to  move  to  enter  a  nonsuit,     A  rule  bavid^f 
been  granted  accordingly,  in  last  term, 

Sir  F.  Pollock  and  Channel  showed  cause.  TH*^ 
bill  is  either  properly  stamped  as  one  of  a  set  of  ibrei^*' 
bills,  or  is  not  within  the  stamp  act  at  all.  The  cJ^* 
fendant  will  not  argue,  that  being  made  payable  ''^ 
England  by  the  drawer  and  drawee  upon  a  person 


i 


Amhbr 


IN  THE  Fifth  Year  of  WILLIAM  IV.  948 

sideot  abroad,  who  accepts  it,  making  it  payable  in  1835. 
England,  it  is  an  inland  bill,  and  as  such  required  an 
Ss»  6df.  stamp.  The  schedule,  part  1  •  of  stat.  55  G.  3. 
G.  184.,  after  stating  the  duties  payable  on  inland  bills,  Clabx. 
goes  on,  "  Foreign  bill  of  exchange  or  bill  of  exchange 
drawn  in,  but  payable  out  of  Great  Britain,  if  drawn 
aogly  and  not  in  a  set,  the  same  duty  as  on  an  inland 
bill  of  the  same  amount  and  tenor ;"  and  adds,  that 
"  foreign  bills  of  exchange  drawn  in  sets,  according  to 
the  custom  of  merchants, /or  every  bill  of  such  set  shall 
be  charged  with  duty  according  to  the  amount  thereof, 
where  it  shall  exceed  200/.  and  not  500/.,  4ff.  This 
must  be  taken  to  be  a  foreign  bill  drawn  in  a  set  within 
the  latter  description,  and  the  4$.  stamp  is  right.  As 
it  appears  to  be  the  first  of  a  set,  and  it  is  not  proved 
that  there  were  not  a  second  or  third  of  it,  it  is  not  to 
be  presumed  that  there  was  any  fraud.  The  plaintiff 
waa  not  obliged  to  produce  more  than  one  bill  of  the 
■ety  even  where  the  defendant  appeared  to  have  the 
other  part,  and  might  have  been  served  with  notice  to 
produce  it ;  Holdsworth  v.  Hunter  (a).  That  case  also 
shows,  that  in  any  event  the  defendant,  having  accepted 
it  as  one  of  a  set  of  bills,  is  estopped  from  disputbg 
the  regularity  of  that  acceptance.  But  further,  the 
bin  being  merely  drawn  in  London  on  a  party  resident 
abroad,  was  not  complete  till  it  was  accepted  at  Brus- 
$d8{b).  If  this  is  neither  an  inland  nor  foreign  bill 
within  the  description  in  the  schedule,  no  duty  what- 
ever will  be  payable,  [luord  Abinger  C.  B.  The  biU  is 
drawn  in  England,  and  is  made  payable  there  by  the 
drawer  himself.]  It  is  not  an  inland  bill.  [Lord 
AJnmger  C.  B.  The  stamp  act  seems  to  have  considered 
aD  biUs  drawn  in  Great  Britain  to  be  inland  bills,  un- 

(•>  10  B.  U  C.  456. 

(h)  But  see  Snaiih  v.  Mingay,  I  M.  &  S.  87 ;  CrutekUy  v.  Manui  5 
Ttant.  529. 
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1835.        less  they  are  made  payable  out  of  it]     The  act  does 
not  define  the  meaning  of  ^  inland  bill.'     [Lord  AUi^ 
ger  C.  B.  It-  defines  it  in  fact  by  laying  down  what  i 
foreign  bill  is,  so  that  bills  not  falling  within  that  d^ 
scription,  are  to  be  taken  to  be  inland  bills.    This  ii 
clearly  not  a  foreign  bill  (a).]     In  Mahoney  y.  A$Kliii(h) 
Lord  Tenterden  says,  the  statute  9  &  10  W.  3.  c.  17, 
intituled  an  act  for  better  payment  of  inland  bills,  dis- 
tinctly explains  what  was  understood  to  be  an  inland 
bill  at  that  time,  and  shows  that  by  that  term  wu 
meant  a  bill  drawn  in  England,  Wales^  or  Berwid- 
upon^Tweedy  upon  London,  or  some  other  place  viMia 
those  parts  of  the  realm ;  and  the  term  is  used  in  sab- 
sequent  statutes  apparently  in  the  same  sense.    Now 
this  bill  was  drawn  on  a  party  residing  out  of  this  king- 
dom.    As  to  the  absence  of  proof  that  the  bill  was  in 
fact  accepted  abroad,  it  was  for  the  defendant  to  faa^e 
proved  any  fraud  on  the  stamp  act;  Abraham  y.Ihf 
bois  (c).     This  bill  is  payable  in  Great  Britain  and  U 
not  within  the  stamp  act. 

Piatt  and  Humfrey  contrA,  were  stopped  by  the  court. 

Lord  Abinger  C.B. — The  argument  for  the  plain- 
tiff has  been  very  ingenious,  but  I  am  of  opinion  that 
this  cannot  be  taken  to  be  a  foreign  bill  of  exchange 
The  legislature  have  not  defined  what  is  an  inland  bitt» 
nor  do  I  think  it  necessary  that  they  shouldi  as  tbeyd^ 
describe  what  a  foreign  bill  is ;  and  as  it  seems  to  rfi^ 
to  show  that  by  foreign  bills  they  intended  bills  6x90^ 
in  Great  Britain  but  payable  out  of  it,  it  is  clc^' 
they  never  meant  to  impose  a  stamp  on  bills  drawn  oi^^ 
of  this  country,  because  they  could  not  do  so:  but  the5 

(a)  Sco  Baylcy  on  Bills,  5th  cd.  p.  26  ',  Chitty  on  Btlb,  7di  edit  17 1^  i 
Mahoney  v.  Aihlin,  2  Bar.  &  Adol.  476. 
(6)  2  B.  &  Adol.  478.  (c)  4  Camp.  3«9< 
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lid  mean  to  tax  bills  drawn  in,  though  payable  out  of,        1835. 
Great  Briiain,  because  they  were  able  to  do  so.    The 
priiii&  facie  purview  of  the  act  is,  that  inland  bills  are 
bU  such  as  are  not  payable  abroad. 

BoLLAND  B. — I  am  clearly  of  opinion  that  this  is  an 
iDland  bill  within  the  stamp  act,  being  a  bill  drawn  in 
and  payable  in  Great  Britain.  Nothing  in  the  stamp 
act  prevents  inland  bills  from  being  drawn  in  different 

waysi 

GuRMEY  B. — By  the  stamp  act  a  bill  drawn  in  Great 
Britain  for  the  amount  of  this  bill^  must  be  stamped 
with  an  &•  6d,  stamp,  unless  it  is  so  drawn  but  payable 
abroad.  Now  this  is  so  far  from  being  a  bill  drawn 
payable  out  of  Great  Britain,  that  it  is  expressed,  by 
drawer  and  acceptor,  to  be  payable  there.  Nor  was  it 
^er  shown  to  have  been  out  of  this  country. 

Rule  absolute  to  enter  a  nonsuit. 


D 


PfiLLECAT  against  Anoell* 

EBT  on  a  bill  of  exchange  for  63/.  is,,  dated  5th  it  is  no  an- 
April  1830,  drawn  at  Paris,  and  accepted  by  fweMoanac- 
^^  defendant,  payable  three  months  after   date  to  foreigner,  to 
plaintiff  or  his  order.    Pleas,  first,  that  the  defendant  ji^ount  of  a 
"•d  been  discharged  under  the  insolvent  act  on  9th  bill  accepted 
*^ccem4er  1830 ;  secondly,  as  to  the  said  second  and  last  and  delivered 
^^^^ts,  that  defendant  never  was  indebted  in  manner  ^^^^  ^^  ^c 
^^d  form  as  therein  alleged,  &c. ;   thirdly,  that  the  BrifuhLh- 

ject,  that  the 
^^  vas  aware  at  the  time  of  the  sale  and  delivery,  that  the  purchaser  intetlded  to 
^%le  them  into  this  country  without  paying  the  legal  duties,  and  paid  a  less  sum 
^  won  than  their  real  value.    Form  of  plea  of  bankruptcy  in  France. 
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1885.       causes  in  the  declaration  mentioned,  and  every  pnt 
thereof,  accrued  in  parts  beyond  the  seas  in  i^raaft^ 
and  that  after  the  same  and  every  part  thereof  accmad, 
to  wit,  on  the  19th  March  18S5|  and  before  the  co» 
mencement  of  this  suit,  the  plaintiff  then  being  is 
France  and  a  subject  of  the  kingdom  thereof,  and  l»- 
ing  indebted  to  certain  persons,  then  also  being  k 
France  and  also  subjects  of  the  kingdom  thereof,  b» 
came  a  bankrupt  according  to  the  law  of  Fraaat  ui 
that  thereupon  all  the  estates  and  effects  of  the  pla» 
tiff,  and  the  said  causes  of  action  in  the  said  declaralioo 
mentioned  and  every  part  thereof,  then,  according  to 
the  law  of  France,  became  divested  out  of  the  pUolif 
and  became  and  now  are  vested  in  M.  Felowreu  m 
trust  for  the  said  creditors  of  the  plaintiff,  and  thii  tk 
defendant  is  ready  to  verify,  wherefore  he  prays  jodlf 
ment.     Lastly,  to  the  first  count  the  defendant  ujh 
that  before  the  time  of  his  accepting  the  bill  of  ei- 
change  therein  mentioned,  it  was,  in  parts  beyond  the 
seas  in  France,  agreed  between  the  plaintiff  and  the 
defendant,  then  being  a  subject  of  our  lord  the  kiogitf 
the  plaintiff  well  knew,  that  the  defendant  should  bojf 
of  the  plaintiff  divers  of  his  goods  and  chattels  and  it 
a  small  price,  being  less  than  the  real  value  of  the  sanei 
for  the  purpose  of  the  defendant  getting  the  same,  against 
the  laws  of  this  realm,  smuggled  into  this  kingdonii  and 
without  any  of  the  duty  then  payable  to  our  lord  thelatt 
on  the  importation  thereof  being  paid  thereon ;  and  the 
defendant  says,  that  the  plaintiff  did,  in  pursuance  d 
such  unlawful  contract  in  such  parts  beyond  the  teth 
afterwards  then  sell  the  said  goods  to  the  defendaflt 
for  the  purpose  aforesaid;  and  the  defendant  arefir 
that  in  the  said  parts  beyond  the  seas,  afterwards,  aod 
in  payment  of  the  said  goods  and  for  no  other  conoid 
ratiouj  he  accepted  the  said  bill  of  exchange  in  tbeto^ 
count  mentioned,  and  that  he  never  had  any  o(to 


i 
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consideration  for  accepting  or  paying  the  same  or  any        1835. 
other  part  thereof.    Verification,  and  prayer  of  judg-     ^^^^^^^^"^ 
ment  as  to  the  first  count.     Issues  were  taken  on  the  v. 

first,  second,  and  third  pleas. 

Special  demurrer  to  the  last  plea,  assigning  for 
causes,  that  the  plea  confesses  the  cause  of  action  in 
the  said  first  count  mentioned,  but  does  not  in  any 
manner  avoid  the  same,  inasmuch  as  the  defendant  hath 
not  stated  or  shown  in  his  said  plea,  that  the  plaintiff 
had  any  participation  in  the  alleged  smuggling  of  the 
aaid  goods  into  Ungland,  nor  hath  the  defendant  stated 
or  shown  any  other  matter  or  thing  to  invalidate  the 
contract  so  made  between  the  plaintiff  and  the  defend* 
ant     Joinder. 

The  point  stated  for  the  plaintiff  in  the  margin  was, 
that  the  defendant  ought  to  have  shown  in  his  plea 
that  the  plaintiff  participated  in  the  alleged  illegal 
transaction. 

Humfrey  for  the  plaintiff,  supported  the  demurrer 
on  that  ground.  All  that  the  plea  discloses  is,  that  the 
plaintiff  knew  the  defendant's  illegal  purpose  of  smug- 
gling goods  into  England  without  payment  of  duty,  but 
that  did  not  invalidate  the  contract  to  pay  the  accept- 
ance given  for  the  goods,  as  their  delivery  abroad  was 
complete,  Holman  v.  Johnson  (a).  He  also  cited  Biggs 
▼•  Lawrence  (£),  Hodgson  v.  Temple  (c),  Brown  v.  Dun- 
can{d\  and  Wetherell  v.  Jones  {e).  In  WaymeU  v. 
Reed  (/)  the  seller  took  part  in  the  illegal  transaction, 
for  he  packed  the  goods  in  prohibited  packages.  This 
plaintiff  is  a  Frenchman,  and  owes  no  allegiance  to  the 
revenue  laws  of  England. 

Mansel  for  defendant.    The  pleadings  admit  the  con- 

(a)  Cowp.  341.  (b)  3  T.  R.  454.  (c)  5  Taunt  181. 

(lO  10  B.  U  C.  93.         (0  »  D.  &  Ad.  821.         (/)  5  T.  R.  599. 
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tract  to  be  for  sale  of  goods  under  their  real  Talue,  in 
order  to  answer  the  risk  of  getting  the  same  smuggled  into 
this  country.  The  express  purpose  then  was  to  defraud 
the  revenue,  nor  is  it  averred  that  the  goods  were  de 
livered  abroad.  [Lord  Abinger  C.  B.  It  was  for  yoa 
to  have  averred  that  the  goods  were  delivered  in  Eng- 
landf  so  as  to  establish  the  illegality.]  The  immoral 
purpose,  being  part  of  the  agreement^  is  sufficient  to 
avoid  the  contracti  Catlin  v.  Bell  (a). 


Lord  Abinger  C.  B. — I  am  of  opinion  that  this  plea 
is  bad :  a  contract  by  a  British  subject  to  evade  or 
contravene  the  laws  of  this  kingdom  is  void  ;  but  all  Che 
cases  shoW|  that  a  foreigner,  not  bearing  allegiance  to 
our  sovereign,  is  not  bound  to  observe  our  reveone 
laws,  though  when  he  infringes  them  himself,  he  cannot 
recover  in  our  courts  the  proceeds  of  that  his  ilkgsl 
act.     But  his  knowledge  that  what  he  seUs  is  intended 
to  be  smuggled  into  this  country,  contrary  to  our  fiscal 
laws,  is  not  illegal.     For  many  years  we  oursehei 
made  extensive  foreign  exports  in  direct  violation  of 
the  laws  of  the  continental  powers  for  their  exdusioo. 
If,  indeed,  the  seller  take  an  actual  efficient  share  in 
the  illegal  adventure,  by  packing  the  goods  in  packages 
of  a  prohibited  size  or  otherwisci  he  must  take  tbe 
consequences  of  his  own  act ;  but  the  mere  sale  by  & 
foreigner  to  a  person  who  intends  to  break  our  fiscal 
law,  is  not  void  as  an  illegal  contract.    The  plea  does 
not  aver,  that  the  not  having  smuggled  the  goods  «s 
a  breach  of  the  contract,  which  it  must  have  been  bad 
the  contract  been  made  for  the  express  purpose  of 
smuggling.     All  that  appears  is  a  transaction  eonooft 
at  PariSf  viz.  a  sale  of  goods  to  a  person  who  maj'vr 
tend  to  smuggle  them  here  at  the  timej  and  if  be  doesi 


(a)  4  Camp.  183* 
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give  up  his  plan  next  day.  Nothing  imports  any 
anient  between  the  parties^  which  embraced  the 
ogling  the  subject  of  sale  as  an  essential  part. 

^LLAK o  B. — I  am  of  opinion  that  the  plea  aflTords 
iswer  to  the  action.  I  assent  to  the  distinction 
ed  out  by  the  Lord  Chief  Baron,  between  a  Ten- 
nerely  knowing  of  the  illegal  purpose  and  becom- 
I  party  to  it  by  some  act,  as  in  the  cases  of  Biggs 
awrence  and  Waymell  v.  Reed. 

LDERSON  B. — I  am  of  the  same  opinion.  This 
discloses  no  facts  showing  that  the  plaintiff,  by  re- 
ring  in  this  action,  would  receive  the  fruits  of  an 
ftl  act:  then  the  mere  sale  to  a  party  who  may  him- 
intend  to  commit  an  illegal  act,  is  no  defence  at 


1835. 

Pellecat 

V. 

Anobll. 


rURNEY  B.  concurred. 

Judgment  for  the  plaintiff  (a). 

See  James  v.  Caihirwood,  3  Dowl.  &  RyU  190  \  and  Chitty  on  BilU . 
U  57.  note  {e). 


TuNNO  against  Morris,  Esq. 

ROVER  for  cattle,  goods,  and  chattels.    Plea,  that  The  sheriff,  if 
before  and  at  the  said  time  when,  &c.  the  defend-  ^^^  iount/ 
was  sheriff  of  the  county  of  CarmartJienf  and  that  ^^^> "  ^^^^ 
John  Meredith^  residing  within  the  jurisdiction  of  partof  it  for 

the  issuing 
CIS  of  execution  on  its  judgments,  that  he  is  not  liable  for  a  wrongful  act  done  by 
niliff  in  executing  such  process,  he,  the  sheriff,  not  being  bound  to  execute  it 
onallv,  ns  in  the  case  of  writs  of  execution  directed  to  him  out  of  a  superior 
t)  and  not  appointing  the  bailiff  who  executes  it. 


Tun  NO 

V. 


950  CASES  IN  TRINITY  TERM 

18S5.  the  county  court,  holden  in  and  for  the  said  coun^, 
had  been,  by  virtue  of  his  Majesty's  writ  of  justidcft 
summoned  before  the  suitors  of  the  said  court,  to  an- 

Morris,      g^er  Henry  Thomas^  also  residing  within  the  said  juiii- 
diction,  and  that,  according  to  the  custom  of  the  said 
court,  the  said  H.  Thomas  levied  his  plaint  against  As 
said  J.  Meredith^  of  and  concerning  a  certain  cause  of 
action  arising  within  the  saiii  jurisdiction,  and  such 
proceedings  were  thereupon  had^  that  afterwards  the 
said  H.  Thomas  recovered  against  the  said  J.  Mere£A 
631,  for  his  debt,  &c.     And  that  the  defendant,  so  being 
such  sheriff  as  aforesaid,  afterwards,  to  wit»  on  &c.  at  the 
suit  andlnstance  of  the  said  H.  ThamaSf  authoriied  and 
commanded  all  and  singular  his  bailiffs,  and  also  IF.  A» 
C.  D.f  and  J.  O,,   special  bailiffs  for  that  porpoM 
appointed,  and  each  and  every  of  them,  to  levy  of  (he 
goods  and  chattels  of  J.  Meredith,  in  the  coantjr  of 
him  the  said  defendant,  as  well  the  said  debt  of  63£ 
which  the  said  H.  Tfiamas,  in  the  said  county  eoort 
had  recovered  against  the  said  J.  Meredith,  as  abore, 
and  to  have  that  money  at  the  next  county  court  to  be 
holden  in  and  for  the  said  county,  to  render  to  the  said 
H,  Thomas  for  his  debt  and  damages,  together  with 
the  said  precept,  which  said  precept  was  delivered  to 
the  said    TV.  H,,    C.  2).,  and  J.  6.,  as  such  speciti 
bailiffs,  to  be  executed  in  due  form  of  law:  and  byTff- 
tue  of  the  said  precept  the  said  goods  were  by  dien 
seized,    which    was    the   same    supposed   convenioB 
whereof  the  plaintiff  had  complained.     Demumrtnd 
joinder. 

Crowder  for  the  plaintiff.  This  plea  does  not  jafltiQf 
the  taking  the  goods  of  the  plaintiff,  and  does  not  sM^ 
the  goods  taken  to  belong  to  Meredith.  [Stopped  by 
the  court.] 
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ChUion  in  support  of  the  plea.    The  plea  admits       1885. 


TUKMO 


that  Merediih'g  goods  should  have  been  taken,  but 
thait  the  plaintiff's  were  in  fact  taken.  But  it  is  enough  ~«. 
that  the  defendant,  in  his  capacity  as  judge,  justifies  M<»^b". 
his  own  share  of  this  taking ;  for  he  is  not  responsible 
for  the  act  of  his  subordinates  in  executing  process 
iaaued  by  him  as  judge  from  his  own  court,  as  he  would 
be  in  the  case  of  process  from  a  superior  court,  whioh> 
aa  a  nunisterial  officer,  he  ought  to  execute  himself. 
[Lord  Abinger  C.  B.  Can  you  set  up  as  a  defence  that 
the  defendant  was  not  liable  at  law,  without  pleading 
tiie  general  issue  ?]  No  such  ground  of  demurrer  is 
stated,  but  Cart  v.  Hinchliffe  (a)  proves  the  defendant 
had  a  right  to  put  a  defence  arising  from  matter  of  law  on 
the  record.  Holroydy,  Breare  {b)  is  in  point.  It  was  de- 
cided there,  that  as  a  steward  of  a  court  baron  is  a  judi- 
dal  officer,  trespass  could  not  be  maintained  agdnst  him 
for  the  bailiff's  mistake  in  taking  the  goods  of  B.  under 
a  precept  commanding  him  to  take  those  of  A.  The 
court  overruled  the  argument  that  the  steward  was  a 
mere  minister  to  execute  process,  and  that  his  warrant 
to  hb  officer  was  analogous  to  that  of  a  sheriff  to 
his  bailiff,  Abbott  C.  J.  saying,  "  The  steward  is  not 
aerely  a  minister  of  the  court,  but  a  constituent  and 
essential  part  of  it  The  court  cannot  be  held  with- 
out him ;  no  mandate  is  directed  to  him  as  an  officer, 
but  he  makes  his  mandate  to  the  bailiff;  and  there 
is  this  material  distinction  between  the  mandate  of 
die  sheriff  and  that  of  a  steward  of  a  court  baron,  that 
in  the  former,  the  sheriff  commands  the  bailiff  to  make 
Ae  levy,  concluding  thus,  '  So  that  I  may  have  the 
ssme  before  the  court.'  But  in  the  warrant  of  the 
steward,  the  bailiff  is  directed  to  levy,  so  that  he,  the 
hailifl^  may  have  the  same  before  the  court  on  the  day 

(«)  4  B.  &  Cr.  547.  (6)  2  B.  &  Aid.  473. 
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1835.  appointed.  Tbisi  therefore,  is  more  like  the  writ  of 
the  superior  court  to  the  sheriff*,  than  the  warrant  of  die 
sheriff  to  the  bailiff.'*  That  seems  decisive  to  show  that 
the  bailiff  and  not  the  steward  is  the  minister  of  the 
court  baron  for  execution  of  its  process,  and  not  the 
servant  of  the  steward  in  this  respect.  Now  the  pre- 
cept of  the  sheriff,  sitting  in  his  county  court,  resen- 
bles  that  of  the  steward  in  liolrcyd  v.  Breare,  and  the 
county  court  cannot  be  held  without  him  asaconali- 
tuent  part  of  it,  which  is  the  express  ground  of  Boi 
C.  J.'s  judgment  in  Tinsley  v.  Nassau  (a),  where  thit 
learned  judge  held,  that  the  sheriff  was  not  liable  ia 
trespass  for  his  officer's  act  in  taking  the  goods  of  the 
wrong  person  to  satisfy  the  judgment  of  the  couoty 
court. 

The  Court  here  called  on 

Crowder  to  support  the  demurrer.  The  suitonof 
the  county  court  are  its  judges,  and  the  sheriff  is  not  a 
judicial  but  a  ministerial  officer,  as  much  identified  with 
the  bailiff  in  executing  the  process  of  that  as  of  a  wft* 
rior  court.  Jentletnan*s  case(&),  which  was  notdtedh 
Holroyd  v.  JBreare,  decided  that  in  proceedings  inandent 
demesne,  court  baron,  or  county  court,  whether  by  pki 
without  writ,  or  by  writ  to  the  lord,  bailiffs,  or  sherifti 
the  lord  of  the  manor,  or  the  bailiffs,  or  sherift,  are  not 
judges,  but  the  suitors  are  the  judges,  [Lord  AKagff 
C,  B.  Nor  does  Lord  Tenter  den  question  that  cut; 
for  he  says,  that  though  the  suitors  are  the  judges,  ^ 
sheriff  is  a  constituent  part  of  the  court.  The  snitoo 
could  not  assemble  without  his  presence  or  sanctidly 
and  he  is  the  person  to  give  the  judgment  and  direct 
execution  to  issue.    Alderson  B.  The  question  ii^  vhe- 

(a)  Mood.  &  M.  52.  (h)  6  Rep.  118. 
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ther  the  o£Scer  seizes  for  the  sheriff  or  for  the  court  of  1886. 
which  he  is  a  constituent  part ;  the  first  is  the  usual  case.] 
That  is  so  here.  A  sheriff  is  identified  with  the  offi- 
cer entrusted  and  appointed  by  himself  to  execute  Morris. 
process.  The  exception  to  this  rule,  in  the  case  of  the 
bailiff  of  a  liberty,  who  is  not  appointed  by  a  sheriff, 
proves  the  rule.  It  appears  from  Comyns's  Digest, 
title  County,  (C  13),  that  if  the  sheriff  delays  execution 
in  the  county  court,  a  writ  de  executione  judicii  may  be 
directed  to  him  out  of  Chancery  to  do  execution,  and 
upon  disobedience,  an  attachment  may  issue  against 
him.  That  shows  he  is  the  ministerial  officer  of  the 
coiinty  court,  as  he  is  described  to  be  by  Blackstone  (a). 
Lord  Coke  (&)  says,  he  is  not  judge  of  the  county  court 
except  in  redisseisin.  [Lord  Abinger  C.  B.  The  pas- 
sage from  Comyns  shows  that  the  sheriff  is  a  constituent 
part  of  the  county  court,  to  whom  the  writ  is  directed, 
on  account  of  the  suitors  being  a  fluctuating  body. 
Therefore,  as  he  is  the  person  bound  to  see  it  executed, 
he  is  a  ministerial  officer.  The  ancient  writ  de  execu- 
tione jvdicii  has  ceased  to  be  issued  in  practice ;  the 
want  of  it  appears  to  be  supplied  by  mandamus,]  The 
general  rule  as  to  the  sheriff's  liability  will  prevail,  for 
as  he  appoints  three  special  bailiffs  to  execute  process, 
be  is  liable  for  the  acts  done  by  them,  his  servants, 
they  not  being  a  constituent  part  of  the  court,  but  de« 
pending  on  him. 

Lord  Abinger  C.  B. — Though  this  plea  certainly 
amounts  to  the  general  issue,  and  is  bad  on  that 
iiccount,  still,  as  that  is  not  made  a  ground  of  special 
demurrer  (c),  we  must  consider  the  defence  in  the  terms 
used  in  the  plea,  and  I  am  of  opinion  that  it  affords  an 

(a)  3  Com.  36.  (6)  4  Inst.  266. 

(e)  See  1  Chitty  on  Pleading,  4th  edit.  443. 

VOL.  V.  3  R 


954 


18S9. 


CASES  IN  TRINITY  TERM 

answer  to  Uie  action.  Tinsley  v.  Nassau  {a)  is  direcdj 
in  point  for  the  defendariti  and  in  Holrayd  v.  JBreare(l), 
Lord  Tenterden  most  accurately  pointed  out  the  dii- 
tinction,  as  to  the  form  of  the  writ  differing  from  disk 
of  the  ordinary  warrant  of  the  sheriff  to  the  bufiC 
Besides^  bailiffs  employed  in  executing  the  proceii  of 
superior  courts,  directed  to  the  sheriff,  pre  security  is 
him  for  its  due  execution ;  but  that  is  otherwise  in  Ae 
case  of  process  from  the  county  court,  for  the  plaintif 
there  chooses  his  own  bailiff.  That  appears  from  tiui 
plea,  which  does  not  allege  that  the  defendant  appoiotid 
the  three  special  bailiffs.  Then  the  plaintiff  is  respos- 
sible  for  any  wrong  committed  by  them.  AgaiOi  Ae 
sheriff,  though  not  the  judge,  is  in  point  of  law  the 
assistant  to  the  county  court,  and  as  much  a  consdtoait 
part  of  it  as  the  entering  clerk  of  a  court  of  record, 
whose  duty  it  is  to  enter  the  judgment  and  seethe 
writ  of  execution  issuedj  and  yet  was  never  held  liable 
for  any  mis-execution  of  the  process.  The  cases  cited 
establish  the  distinction  between  the  sheriff's  situstko 
as  an  officer  of  the  superior  courts  of  justice,  and  aiv 
officer  of  the  county  court,  which  is,  in  fact,  his  coort 
This  sheriffi  therefore,  was  not  here  responsible  ibr 
the  acts  of  the  bailiff,  and  the  plea  not  having  beeo 
objected  to  in  proper  time  and  manner,  as  amountiDg 
to  the  general  issue,  is  good. 


BoLLAND  B. — Holroyd  v.  Breare  was  much  consi- 
dered, and  is  not  affected  by  Jentleman^n  case,  norvas 
any  attempt  made  to  overturn  the  nisiprius  decm^^ 
Tinsley  v.  Nassau.  The  sheriff  is  in  truth  the  eflBdei^ 
judge  of  the  county  court,  and  certainly  an  esseotiil 
part  of  it ;  so  that  he  is  there  in  a  situation  vtfjf 
different  from  that  in  which  he  stands  as  officer  of  the 
courts  at  Westminster  for  several  purposes. 


(a)  M.  6c  Malk.  52. 


(6)  2  B.  &  Akt  473. 
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Aldirson  B.<— In  the  case  of  process  issuing  from 
3  raperior  courtSi  the  sheriff  is  the  party  who  is,  in 
»  first  instancei  ordered  by  those  courts  to  execute 
At  process;  and  as  he  deputes  subordinate  officers  to 
the  act  he  is  so  ordered  to  do,  he  is  properly  re- 
maible  for  their  acts.  On  the  other  hand,  in  the 
loty  court  he  is  not  the  party  ordered  to  execute 
s'writ  of  execution  personally,  but,  acting  under 
action  of  the  suitors,  he  directs  the  bailiff  to  put  In 
"oe  the  execution  which  rests  upon  their  judgment, 
d  to  have  the  money  at  the  next  county  court  to  ren- 
r  to  the  plaintiff  in  the  suit.  His  situation  with 
spgct  to  the  superior  court,  is  widely  different  from 
St  which  he  holds  as  regards  the  county  court. 
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GuRMXY  B.  concurred. 

The  Ck>URT  reftised  to  allow  Crowder  to  reply,  by 
Hog  issue  on  the  facts  pleaded. 

Judgment  for  defendant  (a). 

(•)  IktBoathmanv.  EarirfSurrty,  2  T.R.  11 ;  Sautidtrtonw. Bakir,  2 
h,W',  Ackworih  V.  Kmpe,  Doug..  40. 


Hart  against  Nash. 

ASSUMPSIT  on  a  bill  of  exchange,  by  indorsee    If  the  holder 
against  indorser.    Plea,  actio  non  accrevit  infra  ^-^  the^Srw 
*  osiiof.   Issue  thereon,  tried  before  Lord  Denman  at  !**^^®  ^^  P V 

r   ,       _  ,  It,  that  the  lat- 

■M  m  Surrey  assises.  ter  shall  sup- 

jj  .  .  ply  the 

"d^  itid  his  family  with  hats  till  he  can  pay  the  bill,  and  that  the  hats  should 
^pud  on  account,  and  the  hats  are  delivered  and  received  accordingly  between  the 
cities,  that  transaction  will  be  part  payment  within  the  exception  of  9  G.  4.  c.  14. 
'is  to  take  the  case  out  of  the  statute  of  limitations,  21  Jac,  1.  c.  16. 

3  R  2 


the  defendant  should  supply  pluntifi 
with  hats  dll  he  could  pay  the  bill,  and 
ahould  be  paid  on  account."  which  i 
tiie  pardes.  It  appean  that  the  laat 
to  the  pltuDtiff  by  the  defendant,  in  par 
bill,  was  made  in  December  laat.  Tli 
Justice  held  this  such  a  '  part  payme 
case  out  of  the  statute  of  limitations,  m 
tion  in  9  Geo.  4.  c.  14.  and  the  plund 
In  Easter  term  Piatt  obtained  a  ruk 
trial,  on  the  ground  that  no  price  at 
were  to  be  taken  appeared ;  but  whe 
on  for  argument,  and  the  report  had  b 
mitted,  that  upon  the  above  statement  i 
not  support  his  rule. 

Comyn,  who  was  to  hare  shown  a 
Williams  v.  Griffiths  (a),  distinguishinj 
which  there  was  no  such  satisfaction,  b 
tween  the  pardes,  as  appeared  in  that  I 

Aldbbson  B.— The  point  arises  a 
limitadons,  whether  there  has  been  i 
under  an  agtvement  between  the  parti< 
tiff  should  take  goods  of  the  defends 

tnpitt  nf  Ilia   indnrurnianf         As  t-lis   mh. 
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plea  and  bring  the  case  within  the  exception  in  9  Geo.       1835. 
4.  c  14.  Lord  TenterdefCs  act,  as  to  part  payment. 

The  other  Barons  concurringi 

Rule  discharged. 


Doe  on  demise  of  Bishton  kyainst  Hughes  and 

Others. 

gJECTMENT  for  100  messuages,   1000  acres  of     Twelve  de- 
land,  8cc.,  by  a  mortgagee  against  twelve  tenants  ejectment  en- 
of  Ae  mortgaged  premises,,  which  were  principally  en-  feredinioa 

__     ,  -  •      A      1  rm      joint  consent 

cnxicuments  on  waste  of  a  manor  m  Anglesea.    The  rule,  without 
IcMor  of  the  plaintiff  gave  a  particular  of  the  premises  sp®c>fy»ng  ^^® 

t  particular  pre- 

Knght  to  be  recovered,  which  specified  the  fields  and  misesforwhich 
inns  by  their  names,  as  well  as  their  boundaries  and  ^velyde?e^ded 
pintities.    The  twelve  tenants  entered  into  the  usual  At  nisi  prius 
iOQsent  rule  as  tenants,  and  claimed  title  to  defend  as  ^^^^  ^^at  two 
(och  for  part  of  the  tenements  in  question,  which  part  pf  them  be  at 

,   .       t  ,  ./.!./>  liberty  to  with- 

^  Stated  m  the  consent  rule  to  consist  of  50  mes-  draw  their 
oagcs,  &c.,  500  acres  of  land,  &c.,  situate,  &c.,  and  con-  f^'^J''^^^!' 
filled  lease,  entry,  and  ouster,  and  possession  of  the  by  default,  and 
wenises.    On  the  day  of  the  trial,  at  the  last  Spring  Ihould^'br'"* 
mises  for   Carnarvonshire,    two  of  the  defendants,  amended  by 
'oaeiand  Owen,  who  had  become  tenants  before  the  their  names; 
tertiff^'s  mortgage  title  accrued,  obtained  an  order  ^"^  ^id  not  or- 

n  .    .     der  the  consent 

foin  BoUand  B.  after  argument,  to   withdraw   their  rule  to  be 
Jcai  of  not  guilty,  and  suffer  judgment  by  default,  ^|^Y„1ed!  The 
A  payment  of  all  costs,  consequent  upon  their  having  trial  went  on, 
pleaded,  and  upon  such  amendment.     Their   names  fendantsdid 

not  appear, 
^  tbe  judge  refused  to  nonsuit  for  want  of  their  appearing  to  confess  lease,  entry, 
^  ODstcr ;  the  other  ten  established  a  defence  and  had  a  verdict.  Held,  that  the 
J^t  rule  was  not  virtually  amended  by  the  order;  and  that  the  plaintiff  was 
*^fore  entitled  to  a  general  verdict  against  all  the  defendants,  but  subject  to  pay- 
"%  the  ten  defendants  who  went  to  trial  the  costs  of  their  defence. 
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were  accordingly  itnick  out  of  the  record,  but  d^ 
consent  rule  remiuned  as  before.  When  die  cnae 
came  on,  the  counsel  for  the  lessor  of  the  plaintiff 
claimed  a  nonsuit  for  non-appearance  of  these  two  it 
fendants  to  confess  lease,  entry,  and  ouster,  so  as  to 
entitle  the  lessor  of  the  plaintiff  to  judgment  (a);  bat 
the  learned  baron  refused,  and  the  case  went  onagaimt 
the  other  ten,  who  appeared  to  have  become  tenaoti 
to  the  mortgagor  before  the  mortgage,  and  not  having 
received  notice  to  quit,  obtained  a  verdict  In  last 
term,  Jn  Jervis  moved,  pursuant  to  leave  reserred  it 
the  trial,  to  set  a«de  the  verdict  and  enter  it  ftr  Ik 
plaintiff  with  \s.  damagefl»  on  two  grounds ;  first,  ditt 
the  judge  had  no  authority  to  make  the  order;  aai 
secondly,  that  he  miidireoted  the  jury,  inasmuch  aa  tb 
lessor  of  the  plaintiff  was  entitled  to  a  general  ferdiet 
against  all  the  defendants.  He  contended  that  if  tb 
judge  could  alter  the  record,  it  should  have  beea  i»* 
passed  and  resealed  after  the  parties  had  been  changadi 
nor  could  he  vary  the  rule  of  court  in  which  they  bid 
all  agreed  to  defend  jointly.  The  plaintiff  was  entitbd 
to  recover  in  the  action,  the  defendants  not  hM% 
severed  the  premises  for  which  they  defended,  id' 
having  confessed  possession  generally ;  Dot  v.  Bahj^ 
The  action  was  in  fact  defended  by  the  mortgagor.  A 
rule  having  been  granted, 


Meesan  and  Tamlinson  showed  cause.  The  judgos^ 
oiBayley  J.  in  ThnuUnU  v,  SheiUam  {c\  shows,  that* 
judge  at  chambers,  or  on  circuit,  has  power  to  dliV^ 
defendant  to  suffer  judgment  by  default  in  ujtctiiprt 
as  to  any  parcel  of  the  premises  they  intend  to  gtntft 
as  well  as  in  other  actions.  As  to  the  power  of  i 
single  judge  to  set  aside  an  order  of  court,  Woodt-ii 
one  instance,  even  discharged  the  consent  rule;  Ait/^ 


(a)  BuU.  N.  P.  98 ;  Tidd,  9th  ed.  1337.        (b)  3  Bar. &  AdoL  94a 
(0  lOB.&Cr.  HI. 
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on  Ejectment,  230  (a).  A  judge  sitting  alone  may  va- 
cate mere  formal  acts  of  the  court,  which  are  often 
done  at  chambers,  or  by  the  officers,  though  be  could 
not  so  set  aside  its  solemn  judgments.  Here  the  plaintiff 
never  applied  to  a  judge  at  chambers  to  order  the  de- 
fisndants  to  specify  the  premises  for  which  they  defended. 
{AUersau  B.  Suppose  the  ejectment  to  have  been  for 
one  house,  would  not  this  consent  rule  have  left  it 
open  to  contend  that  the  ten  had  a  right  to  de&nd  for 
the  whole  of  it  ?  As  all  twelve  defendants  defend  for  the 
same  premises,  what  is  true  of  ten  is  true  of  the  other 
two.  Your  object  is  to  make  two  defend  for  two  sepa- 
rate tenements,  but  the  difficulty  is,  that  twelve  having 
eripnally  defended  for  the  premises  A,  two  afterwards 
withdraw  their  defence ;  upon  which  the  other  ten  say 
they  continue  to  defend  for  premises  A.  The  order 
made  at  nisi  prius  should  have  specified  the  premises 
to  be  taken  out  of  the  consent  rule,  as  well  as  the  de- 
finidants  who  withdrew  from  the  defence.]  As  the 
order  in  fact  amended  the  record,  the  consent  rule 
being  a  stay,  merely  auxiliary  and  subordinate  to  the 
principal  matter,  was  in  fact  amended  by  the  order, 
and  the  defendants  were  virtually  struck  out  of  the 
consent  rule.  The  large  and  imaginary  statement  of 
fiO  messuages,  &c.  will  as  well  apply  to  the  premises 
remaining  in  possession  of  the  ten  defendants,  after 
withdrawing  the  defence  by  Jones  and  Owen,  as  they 
did  to  the  whole  before.  Jones  and  Owen's  premises 
mieC  be  considered  as  part  of  the  residue  of  the  50 
messuages,  &c.  as  to  which  there  was  no  defence  orL- 
gfaially.  The  consent  rule  may  too  closely  follow  the 
vague  generality  of  the  declaratiou,  but  the  lessor  of 
the  plaintiff  might  have  obtained  a  particular  of  the 
premises  for  which  each  defendant  intended  to  defend. 
At  all  events  this  court  might  amend  the  consent  rule. 


1835. 


(a)  Cited  2  Ne?.  &  M.  28. 
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Hughes 
and  Others. 


so  as  to  make  it  conformable  to  the  order.   The  lessors 
of  the  plaintiff  took  their  chance  of  succeeding  against 
the  other  ten  defendants,  instead  of  taking  their  judg- 
ment as  to  the  premises  in  possession  of  the  two»  and 
proceeding  no  further.  Suppose  the  two  who  withdrew 
not  to  have  done  so,  and  to  have  had  as  good  a  defence 
as  the  other  ten,  then,  by  the  argument  on  the  other 
side,  if  they  did  not  defend  for  all  the  premises  in  the 
consent  rule,  the  plaintiff  would  be  entitled  to  a  formal 
judgment  for  38  messuages,  the  difference  between  the 
number  formally  declared  and  defended  for,  and  the 
number  actually  defended  for  as  being  in  fact  occupied 
by  the  twelve  defendants;  and  that  judgment  would 
carry  the  costs.     The  ten  who  have  succeeded  cannot 
be  subject  to  pay  costs  in  respect  of  the  two  who  hafe 
disclaimed,  for  no  defence  was  made  by  the  ten  as  to 
the  premises  in  possession  of  the  two. 


t/.  Jervis  and  Wekby  supported  the  rule.  These 
were  separate  ejectments,  consolidated  by  order  of 
court.  The  twelve  defendants,  by  defending  joinftlj 
under  the  consent  rule,  admit  a  joint  possession  of  the 
whole  premises  sought  to  be  recovered.  IGumei/  B. 
Suppose  the  twelve  defendants  to  have  defended  for 
twelve  different  tenements.]  The  consent  rule  sbouki 
have  specified  any  particular  tenements  for  which 
each  defended;  in  this  case,  however,  the  con- 
sent rule  being  as  general  as  the  declaration,  the  tea 
have  admitted  themselves  in  possession  of  the  idiok 
premises  which  the  twelve  before  defended  for;  ni* 
including  those  possessed  by  the  two  defendants,  OweB 
and  JoneSf  who  came  in  subsequently  to  the  moitpg^ 
and  had  therefore  no  defence  to  the  action.  As  the 
record  stood  before  trial,  the  lessor  of  the  plaintiff  was 
safe  in  going  on,  as  Owen  and  Jones  had  not  been  in 
possession  before  the  mortgage  was  executed.   Bat, 
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under  this  order^  those  two  defendants  escaped  liability 
to  further  costs,  and  the  other  ten  defended  for  the 
identical  premises  which  all  twelve  had  defended  for 
on  a  joint  possession.  Then  the  lessor  of  the  plaintiff 
IS  entitled  to  a  general  verdict,  for  all  that  the  ten  de- 
fendants did  not  defeat  his  title  to,  Doe  v.  Raby  (a) ;  and 
wiU  take  possession  at  his  peril  of  the  premises  to  which 
he  was  entitled  by  judgment  by  default.  The  consent 
rule  could  not  have  been  directly  altered,  without  pay- 
ment of  the  costs  of  the  issue  to  that  time,  as  well 
as  the  mere  costs  of  the  amendment.  The  generality 
of  the  consent  rule  put  the  lessor  of  the  plaintiff  to 
expense ;  for  the  defendants  should  have  followed  the 
rule  of  courtt  M.  T.  1820,  by  specifying  the  premises 
for  which  each  defended,  in  which  case  the  plaintiff 
might  have  entered  a  nolle  prosequi  as  against  the  ten, 
and  gone  on  against  the  two  only. 


1835. 


BoLLAND  B. — The  court  is  of  opinion  that  a  verdict 
ought  to  be  entered  for  the  plaintiff,  because  the  con- 
sent rule  remains  unaltered  as  to  the  parts  in  possession 
of  the  two  defendants  who  withdrew  their  pleas  ;  the 
plaintiff,  therefore,  is  still  entided  to  recover  for  the 
same  premises  for  which  the  twelve  defendants  origi- 
nally came  in  under  the  consent  rule  to  defend  jointiy« 

Aldbrson  B. — The  consent  rule  was  a  joint  admis- 
sion by  all  the  defendants  that  they  were  all  in  pos- 
session of  the  whole  premises  claimed.  Though  two 
of  them  have  withdrawn  their  pleas>  and  desisted  from 
any  further  defence  as  to  the  part  in  their  individual 
occupation,  ten  continue  to  defend  for  the  same  pre- 
misea,  which  still  remain  unaltered  in  the  consent  rule« 
Then  how  is  their  situation  altered?    The  lessor  of 


(o)  2  B.  &  Ad.  948i 
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the  plaintiffhas  proved  a  tide  to  a  certain  part  of  these 
premises,  which  the  ten  defendants  did  not  ditpfon, 
but|  on  the  contrary,  fkiied  in  their  defence  ai  to  k. 
The  lessor  of  the  plaintiff  would  have  a  right  undook- 
edly  to  take  out  a  writ  of  possession  for  that  part  only. 
The  only  question  at  present  is  evidently  about  the 
costs,  and  they  seem  to  me,  in  every  point  of  view,  ts 
belong  to  the  lessor  of  the  plaintiff.  The  master  ee 
taxing  them  will  allow  the  ten  defendants  their  costs  rf 
proving  their  tide  to  the  particular  premises  for  wUeh 
they  defended,  and  deduct  them  from  the  genenA 
costs. 


GuRKBY  B. — ^I  entirely  concur. 

Rule  absolute  to  enter  a  verdict  for  the  ksior 
of  the  plaintiff  for  Is.  (a) 

Tomlinson  afterwards  applied  to  the  court  to  alter 
the  minutes  of  the  rule,  by  directing  that  the  verdicC 
should  be  entered  for  the  lessor  of  the  plaintiff  for  all 
but  the  ten  messuages,  &c.  in  the  possession  of  the  tea 
defendants  who  appeared,  and  for  those  defendants  if 
to  those  messuages,  flee.,  contending  that  the  costs  of 
the  case  fell  withm  No.  74,  of  Reg.  Gen.  HiLT.  9  WJL 
4.  as  to  costs,  where  some  issues  are  found  for  plaintiff 
and  some  for  the  defendant. 


J.  Jervis  and  WeUhy  resbted  this  applicatioOy  co 
the  ground  that  the  verdict  in  ejectment  was  genenl 
and  could  not  be  apportioned ;  and  that  if  the  title  of 
a  lessor  of  the  plaindff  was  not  disproved  as  to  a  pe^ 
of  the  premises,  he  was  endtled  to  a  general  verdictf 
though  it  was  afterwards  at  his  peril  to  take  out  hv 
writ  of  possession  for  any  other  than  for  ikaXfVi^ 

(a)  See  3  Bac*  Abr.  tit.  Executon,  (N.)  p.  92. 
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Iha  premiies  to  which  he  proved  an  unimpeached 
tide.  In  Bex  v.  S^t  {a\  the  Court  of  King's  Bench 
veAised  to  alter  the  postea  by  entering  up  the  verdict 
Ibr  one  of  two  defendants^  though  he  had  disproved  the 
plaintiff's  title  as  to  particular  prenuses  in  his  occupa- 
tioD. 


96S 
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Lord  Abinoeb  C.  B. — Of  late  years  a  practice  has 
prevailed  for  defendants  in  ejectment  to  specify  in  the 
consent  rule  the  particular  messuages,  &c.  they  intend 
to  defend  for. 

The  Court  finally  ordered  that  a  verdict  should  be 
entered  for  the  plaintiff  for  Is. ;  that  the  writ  of  pos- 
session should  be  taken  out  only  for  the  premises  in 
possession  of  the  defendants  Owen  and  Jones;  that 
the  plaintiff  should  have  the  general  costs  of  the  cause; 
and  that  the  other  ten  defendants  should  have  the 
coats  of  defending  for  the  premises  to  which  they  proved 
title- 
Rule  absolute  on  those  terms. 

(a)  4  Nev.  &  Man.  42. 


Davies,  Assignee  of  Watts,  an  Insolvent  Debtori 

against  AcocKS. 

A  SSUMPSIT  for  money  had  and  received  to  the     a  trader  in 
use  of  the  assignee  of  an  insolvent  debtor,  and  on  insolvent  cir- 

*^  cumstances, 

an  account  stated.    Plea,  general  issue.    At  the  trial  and  in  prison, 

negotiated 

with  his  creditors  for  his  discharge;  tliey  proposed  that  he  should  execute  a  compo- 

^Uon  deed,  assigning  all  his  effects  to  one  of  them,  in  trust,  for  the  benefit  of  the 

treditors.    Ue  refused,  but  afterwards  saw  a  letter  written  by  an  agent  of  their's  to 

i  tbiid  person,  saying  that  they  could  not  consent  to  the  debtor's  discharge,  and  that 

he  must  either  execute  an  assignment,  or  be  made  a  bankrupt.    Three  days  after 

leadiog  this  letter,  the  insolvent,  with  great  reluctance,  executed  the  assignment  to 

the  party  selected  by  the  creditors : — Held,  that  this  was  not  a  void  conveyance,  as 

**  voluntarily  "  made  under  s.  32  of  the  insolvent  act,  7  G.  4.  c.  67.,  and  that  the 
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1836.  before  Gumey  B.  at  the  Middlesex  sittings  m  list 
Easter  term,  the  following  facts  appeared  in  eiddence. 
One  fVatts  being  indebted  to  the  plaintifl^  was  arrested 
at  his  suit  on  14th  May  1833,  on  a  writ  issued  the  day 
before,  and  was  taken  to  prison.  While  there,  he  m- 
gotialed  with  his  creditors  for  his  discharge,  they  in- 
sisting on  his  executing  a  deed  of  assignment  for  the 
benefit  of  all  his  creditors,  and  he  urging  other  teroi, 
which  they  would  not  accede  to.  At  last,  their  agent 
wrote  a  letter  to  one  Gulston^  in  which  they  said  tbey 
would  not  consent  to  Watts^s  discharge,  and  that  he 
must  either  sign  the  composition  deed  or  be  made  i 
bankrupt.  This  letter  was  shown  to  Watts  while  in 
prison,  who  was  very  averse  to  execute  it,  but  after  con- 
sidering it  three  days,  he  at  last,  on  7th  June  183^ 
very  reluctantly  assigned  by  deed  all  his  estate  and 
effects  to  the  defendant,  in  trust  to  collect  the  efiectiy 
pay  the  expenses,  and  divide  the  balance  amongst  such 
creditors  as  should  execute  the  deed.  On  5th  Jtae 
1834,  Watts  petitioned  for  his  discharge,  and  on  Ae 
14th  July  following  he  obtained  his  discharge  under 
the  insolvent  debtors*  act,  7  G.  4.  c.  57.  the  defendant 
being  appointed  his  assignee.  The  pkiintiff  refused 
to  sign  the  deed,  unless  the  costs,  to  which  he  hid 
been  put  in  suing  the  insolvent,  were  paid,  and  in  de- 
fault of  that  payment,  proceeded  in  the  action  and  ob- 
tained execution  for  58/.  18s.  Gd,  The  assignment 
was  gazetted  on  8th  October  1833,  and  the  defendant 
realized  250Z.  by  the  sale  of  the  insolvent's  eJfect^ 
which  the  present  action  was  brought  to  recover,  upon 
the  ground  that  the  deed  was  void  under  7  6.  i  ^ 

assignee  appointed  by  the  insolvent  court  could  not  sue  the  trustee  for  the  proceeds 
of  the  insolvent's  goods  as  for  money  had  and  received  to  his  use. 

An  assignment  by  a  debtor  in  insolvent  circumstances  and  in  prison,  bot  be^ 
petitioning  for  his  discharge  under  the  insolvent  act,  by  which  he  conveyed  all  pb 
property  to  a  trustee  for  the  benefit  of  all  his  creditors,  is  not  void  within  7  G>  i^* 
57.  s.  3'i.,  as  a  voluntary  assignment.  Per  Lord  Abinger  C.B.  and  BolUaidB^^ 
semb.  per  Alderson  and  Gumey  Bs* 
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57.  s.  33.|  as  a  voluntary  conveyance.  The  defendant 
contended  for  the  validity  of  the  deed,  relying  on  his 
evidence  of  the  circumstances  under  which  it  had  been 
obtained.  Verdict  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  deed  was  void,  as  contravening  the  insolvent 
act  7  6.  4.    A  rule  having  been  obtained  accordingly, 


1835. 


Davies 

V, 
ACOCKS. 


Sir  William  FoUett  and  Channell  showed  cause. 
The  assignment  in  this  cause  is  void  within  7  G.  4.  c. 
57.  8.  32.,  nor  does  the  circumstance  of  its  being  a  con- 
veyance to  or  for  the  benefit  of  the  creditors,  who 
might  come  in  unanimously  to  execute  it,  make  it  more 
valid.  The  statute  does  not  intend  that  the  appointee 
of  the  party  who  seeks  his  discharge  under  an  insol* 
vent  act,  shall  distribute  his  assets,  for  they  must  be 
distributed  by  the  person  appointed  by  that  court  to 
execute  that  duty  under  its  own  control.  The  section 
intended  to  prevent  what  would  be  deemed  a  "  fraudu- 
lent preference"  under  6  G.4.  c.  16.  s.  30.,  had  the 
party  been  within  the  bankrupt  laws.  Now  a  convey- 
ance of  a  trader's  property  will  amount  to  a  fraudulent 
preference  against  those  laws,  if  made  voluntarily  in 
contemplation  of  bankruptcy,  and  in  order  to  favour  a 
creditor  {a),  [Lord  Ahinger  C.  B.  The  bankrupt  act, 
6  G,  4,  c.  16.  s.  3.,  expressly  declares  that  any  fraudu- 
lent conveyance  or  transfer  of  the  goods  of  a  trader,  with 
intent  to  delay  creditors,  shall  be  an  act  of  bankruptcy. 
That  was  so  enacted,  because  such  a  transaction  stripped 
the  trader  of  the  means  of  carrying  on  his  trade  (£), 
which  is  the  very  definition  of  an  act  of  bankruptcy. 

(«)  See  GMom  v.  Phillips,  7  B.  &  C.  529  ;  Bevan  ▼.  Nunn,  9  Bing. 
€07  ;  Flook  V.  Jonei,  4  Bing.  20 ;  12  Mooie,  96,  S.  C. 

(b}  Fidgem  v.  Sharp,  I  Maule  &  Sel.  196;  I  Taunt.  539  ;  Whalright 
v.  Jaekson,  5  Taunt.  109,  and  per  lAttUdaU  J.  in  Hunt  v.  Mortimer,  10  B. 
&  C.  44 ;  £x  parte  Scudamore,  3  Ves.  Jun.  88  (6) ;  Stewart  v.  Moody, ante, 
493 ;  Carr  ▼.  Burditt,  ante,  136,  309 ;  and  cases  collected,  ante,  496  n. 
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1835.       The  doctrine  of  fraudulent  preference  grew  oot  of 
cases  arising  on  the  old  bankrupt  laws.]    It  i»  meo- 
tioned  in  terms  in  sect.  82.  which  protects  paymenli 
bon&  fide  made  by  a  bankrupt  to  a  creditor  befiMPe  die 
date  of  the  commission^  such  payment  not  being  is 
fraudulent  preference  of  such  creditor.    But  by  sect 
3S.  of  the  insolvent  act,  voluntary  assignments  by  pe^ 
sons  in  insolvent  circumstances,  though  to  or  in  trart 
for  all  their  creditors,  are  unprotected  and  voidas  sgaioit 
the  provisional  assigneci  if  made  with  a  view  of  sfte^ 
wards  petitioning  for  their  discharge  under  the  act»  and 
the  distribution  must  be  according  to  the  insolvent  set 
[AldersoH  B.  That  argument  would  apply  under  Ae 
bankrupt  law,  for  the  reason  before  assignedj  vis.  diit 
the  trader  is  thereby  disabled  from  carrying  on  Ui 
businessi  but  does  not  apply  to  the  case  where  an  is* 
solvent  "  voluntarily"  assigns  in  that  sense  of  the  wori, 
which  is  distinguished  from  *' fraudulently."    Eflbd 
must  be  given  to  the  word  ^voluntarily/  as  nedai 
sect  Si.  of  the  insolvent  act    Its  meaning  Aeie  iiy 
either  an  assignment  made  without  such  valuable  oon» 
sideration  as  is  sufficient  to  induce  a  party  to  act  bool 
fide  under  its  influence,  or  an  assignment  made  ipen* 
taneously  to  a  creditor  without  pressure  on  his  psrt  to 
obtain  it ;  Amell  v.  Sean  (a).    The  natural  meaning  of 
the  word  'Voluntarily/*  is  the  preference  of  one  credi- 
tor over  the  rest.]    The  insolvent  act  does  not  profide 
against  any  such  preference,  but  prohibits  peisoai 
in  insolvent  circumstances,  whether  before  or  sflflr 
their  imprisonment,  from  parting  with  any  of  dieir  pRH 
perty.    [Lord  Abinger  C.  B.  The  section  seems  tone 
to  have  been  meant  merely  to  override  any  frandideot 
means  adopted  to  lessen  the  sum  which  a  party  tai^ 
subsequently  offer  to  the  general  mass  of  his  creditors; 

(a)8BiDg.91. 
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for  otherwiaci  after  a  long  imprisonmeDt,  a  deed  of  as-  1835. 
rignment  made  bonft  fide  years  before  might  be  set 
aside.  If  this  was  bon&  fide  done  to  effect,  at  less  ex- 
pente,  the  same  object  as  a  commission  of  bankruptcy 
would  have  accomplished,  it  is  not  to  be  set  aside  on 
that  accouht.]  The  legislature  intended,  that  a  deed 
which  would  be  void  under  the  bankrupt  law,  should 
also  be  void  under  this  act. 

The  last  point  relied  upon  for  the  defendant  vrill  be, 
that  the  insolvent  executed  this  deed,  not  voluntarily, 
but  mider  a  threat  of  being  made  a  bankrupt.  But 
the  opnion  of  the  witness,  that  the  insolvent  was  reluct«- 
ant  to  execute  it,  is  not  evidence.  No  threat  of  taking 
out  a  commission  against  him  was  held  out.  He  seems 
to  have  executed  it  in  order  to  obtain  his  discbarge. 
The  hope  of  that  benefit  does  not  make  his  act  the  less 
vohiDtary. 

Piatt  and  G^.  71  White  for  the  plamtiff,  were  stopped 
bjr  the  court. 

Lord  Abinoer  C.  B. — ^This  case  may  be  considered 
as  very  important,  and  involves  two  points ;  the  first, 
whether  a  deed,  bonft  fide  executed  by  an  insolvent 
fat  the  benefit  of  all  (a)  his  creditors,  is  void,  as  **  vo- 
hmtarily"  made  within  7  O.  4.  c.  67.  s.  SX. ;  and  the 
other,  whether  in  this  case  the  insolvent  in  fact  exe- 
eotad  this  deed  voluntarily.    On  the  first  point,  I  am 
sf  opinion  that  the  deed  was  not  void.    The  words  of 
the  section  are  as  follows: — Stat.  7  G.  4.  c.  67.  s.  3S. 
pfovides,  **  that  if  any  prisoner  who  shall  file  his  or  her 
petition  for  his  or  her  discharge  under  this  act,  shall 
before  his  or  her  imprisonment,  being  in  insolvent  cir- 
cumstances, voluntarily  convey,  assign,  transfer,  charge, 
deliver,  or  make  over  any  estate,  real  or  personal  secu- 

(«)  So  st&tod  and  treated  by  the  court 


is  hereby  declared  to  be  fraudulent  m 
tlie  provisional  or  other  auignee  or  : 
prisoner  appointed  under  this  act.  ] 
that  DO  such  conveyance,  &c.  shall 
fraudulent  and  void,  unless  made  witb 
before  the  commencement  of  such  t 
with  the  view  or  intention  by  the  pai 
assigning,  &c.,  of  petitioning  the  said 
her  discharge  from  custody  under  this 
words  the  lepslature  appears  to  have  i 
within  the  reach  of  tbe  provisional  as 
solvent  court  that  class  of  cases,  which 
In  bankruptcy,  were  already  within  t 
assignees  of  the  bauknipt,  viz.  those  ii 
seeks  voluntarily  to  give  a  preference 
over  the  mass  of  them.  Tbe  ezpresrii 
under  discussion  are  selected  to  enun 
ent  kinds  of  property  which  migbt  be  c 
provide  against  the  transier  of  a  portic 
effects,  without  necessarily  including 
of  the  whole  of  them  for  the  benefit  of 
The  words  respecting  "  conveyance  U 
creditors,"  were  inserted  to  prevent  a 
the  benefit  of  two  or  more  selected  ore 
vuUng  agUDst  tbe  body  at  Urge.  Sue 
vevance  are  nude  void  in  terms  aa  m 
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for  debt,  make  a  conveyance  to  one  or  more  of  his  ore-  1835, 
ditors,  or  in  trust  for  their  benefit,  it  would  be  void.  d^vies 
It  was,  therefore,  considered  necessary  to  put  a  limita-  v. 

tion  on  the  word  *'  before,"  by  the  proviso  subjoined 
to  the  same  section,  which   saves  assignments  made 
three  months    before    the   imprisonment,  or  at  any 
time  before  the  party  intended  to  petition  for  his  dis- 
charge.    It  might  otherwise  follow,  that  if,  within  three 
months  before  the  imprisonment,  the  whole  body  of  cre- 
ditors should  appoint  a  trustee  for  their  own  benefit,  and 
the  debtor  should  assign  his  efibcts  to  him  by  deed,  they 
might  receive  the  value  of  the  debtor's  property,  and  yet 
afterwards  keep  him  in  prison  for  years,  and  drive  him 
to  apply  for  his  discharge  under  the  act.     Looking  at 
die  whole  of  the  section,  it  appears  not  to  override  the 
caae  of  a  man's  assigning  all  his  property  for  the  honest 
purpose  of  paying  all  his  creditors,  for  that  is  an  act 
done,  not  with  a  view  to  prefer  one  creditor  to  the  rest, 
bat  to  give  them  all  equal  advantages.     The  section 
lutt  declared,  that  a  deed  executed  in  order  to  prefer 
<ne  creditor  to  the  rest,  shall  be  fraudulent  as  against 
the  assignees.     The  word  "  voluntarily"  in  sect.  32. 
seems  to  point  at  such  conveyances  as  are  intended  to 
he  declared  fraudulent,  for  giving  preference  to  some 
<>De  or  more  creditors  above  the  general  mass,  and  for 
^  other  reason ;  because  were  there  any  other  fraud  in 
Ae  transaction,  it  would  be  void  without  this  enactment. 
As  to  the  other  point,  if  this  inquiry  was  procured 
hjy  the  urgency  and  the  pressure  of  one  or  more  cre- 
ators, or  by  their  threats,  it  could  not  be  *  voluntarily' 
^^ecuted  within  this  section.     Whether,  at  the  time  of 
Executing  it,  the  debtor  contemplated  his  discharge,  or 
whether  he  obtained  it  in  consequence,  makes  no  dif- 
*Wrcnce;  in  this  case,  indeed,  it  may  be  observed  he 


cl:4 ^ 


_i-i. .:_ 


from  their  claims,  it  can  make  no  di 
he  does  that  act  by  deed  or  under 
the  act.  It  is  most  desirable  that 
should  be  attained  without  driving  hii 
imprisonment,  which  are  both  alike  ui 

AtDERsoN  B. — I  give  no  decided 
first  point,  whether  a  bonii  fide  conve 
the  benefit  of  creditors,  is  roid  within 
4.  c.  67.  My  hesitation  arises  from  ! 
that  the  trustee  is  elected  by  the  pa 
whereas  the  assignee  is  appointed  and 
insolvent  court.  I  apprehend,  howev^ 
in  this  case  was  valid  in  law.  But  on 
am  clearly  of  opinion  that  the  rule  mu 
lute  to  enter  a  nonsuit.  This  is  a  cq 
debtor  to  the  defendant  before  any  oi 
provisional  assignee.  Primft  facie  th 
good.  Then  is  it  avoided  by  sect, 
the  right  construction  of  that  section 
veyance,  whether  for  the  benefit  of  « 
man's  creditors,  must  be  voluntary,  or 
not  avoid  it.  Then  this  is  the  cose  of 
by  his  creditors,  and  exposed  to  the  a1 
ing  the  trust  deed,  or  having  a  commis 
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concur  with  that  already  expressed  by  the  rest  of  the  1835. 

court.    The  other  point  is  clearly  in  favour  of  the  de-  ^^^^^^^ 

iendant.  v. 

Rule  absolute  for  a  nonsuit.  Acocks. 

See  the  SHbsequent  case  of  Doe  d.  Boydell  v.  Gillett  and  another,  Tyr. 
k  Gi.  114.  collecliog  the  cases  in  p.  117,  note  (a) ;  and  per  Coleridge  J. 
kGfiiU  V.  WilUamt,  4  Dowl.  P.  C.  91. 


Hill  against  Harvey. 

1)UL£  to  show  cause  why  a  bail-bond  should  not  be  A  capias  de- 
delivered  up  to  be  cancelled,  and  the  defendant  de?endant\s 
clikdiarged  out  of  custody,  on  entering  a  common  ap-  "  Francis  Har- 
pcsrance)  on  the  ground  that  the  capias  described  the  Devomhire 
defendant  as  "  Francis  Harvey  late  of  Devonshire  ^^^»  ^?? 

,n_  Road:*'  Held, 

terrace,  New  Road^^  whereas  the  form  No.  4.  in  the  that  this  was 

•cbedule  of  2  W.  4.  c.  39.,  is  "  C.  D.  of ."    He  deTcriJuon 

contended  that  a  place  of  present  residence  should  within  the 
^•▼e  been  described.     In  answer  to  the   rule,  the  of&c!"  in  2 
*fidavit  of  the  plaintifTs  attorney  disclosed,  that  the  ^^-  ^'  c.  39. 
^k&iidant's  attorney  informed  him  that  the  defendant  No.  4.:  as  the 
J>td  lately  resided  in  Devonshire  Terrace,  but  had  left  defendant  had 

^  •'  been  found  by 

^1  and  that  he  did  not  know  his  then  residence;  that  thatdescrip- 
deponent  beUeved,  that  at  the  time  of  the  service  the  !«°Lr.!f  il^^i 

*  '  sworn  to  nave 

defendant  had  no  settled  place  of  residence.  any  residence 

at  the  time  of 
the  arrest,  and 

Chigon  showed  cause,  contending  that  the  plaintiff  ^^  °P^  i^^i^- 
W  given  the  best  description  of  the  defendant  which  S  waj"^ 
«te  could,  and  that  it  had  sufficed  for  the  object  in- 
tended, viz.  for  finding  and  arresting  the  defendant. 
^he  sheriff  was  the  only  person  who  could  have  com- 
pluned  of  the  description  being  imperfect,  to  enable 


A  /-k 


was  so  described  as  to  enable  the  offic 
the  process,  to  find  him;  and  alluded 
between  a  capias  and  a  writ  of  sumn 
be  served  on  a  defendant  at  his  resid 
defendant  lias  been  found,  and  yet 
that  he  had  any  subsequent  residence 
since  removed.     He  also  cited  Buffie 

J.  Jervis  contr^.  The  forms  proi 
c.  S9.  must  be  adhered  to ;  see  sect 
cited,  the  terms  dictated  by  the  form 
but  only  added  to,  by  describing 
person  in  a  place  where  a  blank  is  left 
the  best  description  of  the  prisoner's 
the  gaol  from  which  he  is  brought;  bi 
"  late,"  not  given  in  the  schedule,  is  in) 
the  licence  to  do  so  afforded  by  leavinj 
must  mean  the  defendant's  present 
does  he  appear  to  have  inquired  at 
late  residence  to  know  where  he  was  ; 
of  his  attorney. 

Lord  Abinoer  C.  B. — This  case  t 
petency  of  any  forms,  which  can  b 
statute,  to  provide  in  terms  for  the  e 
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described  simply ,  or  should  be  so  designated  as  to  1835. 
enable  a  sherift*  to  find  him  at  some  present  or  past  ^"^T"^^^ 
place  of  bis  residence.      I  am,    therefore,   glad  to  v. 

find  a  sufficient  authority  on  which  we  may  decide  Uarvey. 
this  case,  in  the  manner  which  we  deem  the  most 
proper.  By  sect.  I.  the  '^  place  and  county  of  the 
residence  or  supposed  residence  of  the  party  dcfend- 
anty  or  wherein  he  shall  be,  or  shall  be  supposed  to 
be,  shall  be  mentioned  in  a  writ  of  summons,  for  this 
good  reason,  that  being  addressed  to  the  party,  it  is  to 
be  served  on  him,  in  order  to  iiis  doing  the  act  which 
be  is  called  on  by  it  to  do,  viz.  to  enter  an  appearance. 
Again,  the  form  of  a  writ  of  summons  shows  that  the 

"  of  &c.  in  the  county  of ,"  there  subjoined  to  the 

defendant's  name,  intends  a  local  description.  But 
a  capias  is  addressed  to  the  sheriff,  who  may  only 
require  a  descriptio  personae  of  the  defendant  in 
order  to  take  him.  The  language  of  Taunton  J.  in 
the  case  cited  of  Wekh  v.  Langford  amounts  to  this, 
that  the  blank  left  in  the  statutory  form  of  capias,  is 
sufficiently  described  by  whatever  gives  a  clear  de- 
scription of  the  defendant's  person,  and  that  the  house, 
place,  parish,  or  county,  where  a  defendant  resides,  is 
not  necessarily  a  part  of  the  description  required. 
Thus,  where  a  defendant  is  a  captain  in  a  marching 
regiment,  it  would  be  difficult  to  describe  him  as  having 
any  present  residence,  and  it  would  suffice  to  describe 

him  "  of  the regiment,  captain."    Then  having 

no  residence,  he  might  be  arrested  where  he  is  found : 
as  in  Welsh  v.  Langford  the  defendant  might  not  be 
resident  in  the  ship  Kellie  Cattle.  We  think  that 
case  absolves  us  from  the  necessity  of  deciding  that 
the  blank  in  the  capias  must  be  filled  up  with  the  pre- 
sent place  of  residence  of  the  defendant ;  it  seems  to 
me,  that  it  may  be  filled  with  the  place  of  his  last  resi- 
dence, where  his  present  residence  cannot  be  found  or 
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1835.  ^^s  no  trade,  profession,  or  other  means  by  wluchUs 
deseriptio  personam  could  be  rendered  suffident  Cor 
identifying  him.  A  deseriptio  personam  would  perfaipi 
be  better  than  **  late  of  the  place  of  his  last  residenoei 
but  1  now  think  such  a  deseriptio  personam  as  dui 
sufficient,  according  to  the  authority  cited.  I  hesitatod 
at  first,  because  strict  adherence  to  the  statutory  ibnHi 
saves  much  trouble  and  expense;  but  the  extraae 
difficulty  of  so  doing  in  all  supposable  cases,  and  the 
injustice  which  would  thereby  arise,  compel  me  to  hold 
differently  in  order  not  to  violate  the  intention  of  the 
legislature.  Many  men  have  no  residence,  except 
that  of  the  moment.  Thus,  naval  and  military  men 
would  be  often  better  described  by  theur  ships  and 
regiments,  than  by  the  place  of  their  last  residence. 
Again,  many  persons  who  leave  home  on  apprehend- 
ing immediate  arrest,  and  wander  about  the  ooontiyi 
could  not  be  arrested,  if  their  present  residence  fflmt 
be  stated  in  the  capias.  The  common  sense  of  thii 
matter  enables  me  to  come  to  the  conclusion,  that  the 
deseriptio  personam  of  the  defendant  is  sufficient  in  t 
capias.  To  have  described  this  defendant  as  "  Ute  of 
Devonshire  Place,  but  residence  now  unknown,"  might 
perhaps  have  been  better  than  the  description  hen 
used.  We  should  not  have  discharged  the  rule  with 
costs  had  the  application  been  by  the  sheriff,  bat  as 
this  is  moved  by  the  defendant  with  costs,  it  most  be 
discharged  with  costs. 

BollandB. — The  defendant's  present  residence  ii 
not  known ;  but  the  writ  might  have  stated  him  ^ 
have  been  formerly  of  Devonshire  Place,  so  ai  ^ 
comply  with  the  statute. 

Alderson  B. — I  concur  with  what  has  been  said  hjf 
my  brother  Bolland.    A  man  would  be  aa  well  <i^ 
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scribed  as  captain  of  such  and  such  a  regiment,  as  of  1835. 
such  a  regiment,  captain.  There  is  great  force  in  the 
argument,  that  the  person  of  a  man  should  be  designated 
in  a  capias  by  adding  his  profession,  &c.  as  his  resi- 
dence should  be  in  a  wr^t  of  summons.  The  court 
might  not  bind  a  plaintiff  to  insert  any  place  as  the 
residence  of  the  defendant,  if  none  could  be  found* 

GuRNEY  B. — To  have  described  the  defendant  as 
"  of  Devonshire  Place^'  would  have  been  to  state  that 
which  the  affidavit  shows  would  be  false,  to  the  know- 
ledge  of  the  deponent. 

Rule  discharged  with  costs,  as  moved. 

See,  however,  as  to  this  case,  Roljt  and  another  v.  Swan,  EaUer  term 
1836 ;  I  Tyr.  &  Gr.  665 ;  ia  which  case  Roberts  v.  Wedderburne,  1  Bing. 
N.  C.  4,  and  Lingredge  t.  Roe,  id.  6,  decided  in  Michaelmat  term  1834, 
cited  and  relied  on. 


Penn  an  Infant,  by  J.  Penn  his  prochein  amy, 

against  Ward. 

THRESPASS  for  striking  the  plaintiff.     Pleas:  first,  Xoadeclara- 
not  guilty;  secondly,  that  before  and  at  the  times  tio" for  assault 
when,  &c.,  in  the  declaration  mentioned,  the  plaintiff  the  defendant 
was  the  apprentice  and  servant  of  the  defendant  in  his  [hg^piaintiff^ 
trade  and  business  of  a  boot  and  shoe  maker,   and  ^as  his  ap- 
there  behaved  and  conducted  himself  saucily  and  con-  conducted 
tumaciously  towards  the  defendant,  and  then  refused  himselfira- 

properly  and 
saucily,  wherefore  the  defendant  moderately  chastised  him.  Replication,  de  injuria 
suft  propria.  Held,  that  only  the  cause  alleged  in  the  plea  was  put  in  issue,  viz. 
whether  the  plaintiff  misconducted  himself  as  apprentice  to  the  defendant;  and  that 
evidence  of  mimoderate  and  excessive  chastisement  could  not  be  given  upon  the 
iMue  so  joiDed. 
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18S5.  to  obey  his  lawful  commands  relating  to  his  duty  as 
such  apprentice  and  servant  as  aforesaid ;  whereapon, 
he  the  said  defendant  then  moderately  corrected  the 
said  plaintiff  for  his  said  misbehaviour,  doing  no  unne* 
cessary  damage  to  the  plaintiff,  which  are  the  sup- 
posed trespasses  in  the  said  declaration  mentioned. 
Verification. 

Similiter  to  the  first  plea ;  and  to  the  last  plea,  tbt 
defendant  of  his  own  wrong,  and  without  the  cause  bj 
him  in  that  plea  alleged,  committed  the  several  tres- 
passes in  the  said  declaration  mentioned. 

At  the  trial  before  Tindal  C.  J.  at  the  last  assixes 
for  the  county  of  Warwick^  it  appeared  that  the  plain- 
tiff was  apprentice  to  the  defendant  in  his  trade  oft 
shoemaker,  and  had,  while  at  work,  spoken  and  be- 
haved saucily  to  the  defendant,  who  had  found  fault 
with  his  work.  The  defendant  thereupon  struck  liim 
with  his  open  hand  on  the  head.  The  plaintifi*  kicked 
the  defendant,  and  a  scuffle  ensued,  in  which  the  d^ 
fendant  struck  the  plaintiff  several  blows,  which  the 
plaintiff's  counsel  proposed  to  show  were  unnecessary 
and  excessive.  After  objection,  that  as  excess  was 
not  replied  the  evidence  was  inadmissible,  the  evi- 
dence was  admitted.  Tindal  C.  J.  told  the  jury,  that 
it  was  for  the  defendant  to  prove  that  the  beating  was 
moderate ;  what  they  would  have  to  say  was,  whether, 
looking  to  the  whole  circumstances,  the  chastisement 
administered  by  the  defendant  was  proportioned  to 
the  plaintiff's  misconduct,  or  exceeded  just  bounds? 
If  it  was,  the  defendant  ought  to  have  a  verdict,  and 
if  not,  he  must  pay  reasonable  damages  for  the  iojuiy 
he  had  inflicted.  He  also  observed,  that  if  the  cor- 
rection was  in  its  inception  reasonable  and  moderatei 
but  the  plaintiff  resisted  it,  the  defendant  would 
have  a  right  to  use  a  greater  degree  of  force  in  order 
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prevent  the  boy  from  continuing  the  scuffle.     Hav-       1885. 
;  aummed  up  the  evidence,  Tindal C.J.  left  it  to 
3  jury  to  say  whether  the  punishment  was  excessive; 
le  jury  found,  that  the  defendant  corrected  the       Ward. 
untiff  as  his  apprentice,  but  immoderately,  and  gave 
rerdict  for  plaintiff  for  Is.  damages. 
Adams  Serjt.  obtained  a  rule  for  a  new  trial,  on  the 
tmnd  of  misdirection.    He  cited  Phillips  v.  HaW" 
rte(a),  Daley.  Wood{p\  Franks  v.  Morris  (c)y  Pigot 
Kemp  (d),  Selby  v.  Bardans  («),  Bawen  v.  Parry  (/), 
nd  Lamb  v.  Burnett  {g). 

Humfrey  and  Miller  showed  cause  for  the  plaintiff, 
lie  moderation  of  the  chastisement  is  at  issue,  as  well 
I  the  matter  aUeged  in  the  plea.  For  the  replication 
'  injuria  is  an  answer  to  a  plea  justifying  on  matter 

feet  only.  Com.  Dig.  Pleader  (F  19),  Jones  v. 
iichin(h);  as  it  puts  in  issue  the  whole  matter  in 
9  plea,  and  consequently,  inter  alia,  the  allegation 
&t  the  chastisement  was  moderate.  [Alderson  B. 
^8  this  replication  do  more  than  deny  the  existence 

the  grounds  on  which  the  defendant  relied  to  show 
^  he  was  authorized  to  inflict  moderate  punish- 
^nt?]  In  Gilberts  History  of  the  Common  Pleas, 
H(t^,  is  this  case:  "  So  in  an  action  of  assault  and 
'lUtery,  the  defendant  pleads,  that  the  plaintiff  neg- 
H!ted  his  service,  per  quod  moderate  castigavit ;  the 
'laintiff  replies,  quod  non  moderate  castigavit,  and  the 

(a)  5  B.  &  Aid.  220.  (h)  7  B.  Moore,  33. 

(c)  10  Eui,  ai  n.  (d)  Ante,  Vol.  III.  128. 

(«}  AnU,  Vol. III.  430.  (J)  1  C. &  P. 394. 

(g)  AnU,  Vol.  I.  265;  see  ir«(fon  v.  Chruiit,  2  B.  &  F.  224;  Aitken 

BcdnwO,  M.  &  M.  68. 

(M  1  B.  &  P.  76. 

(t)  Citing  Avhtry  ▼.  Jttmti,  I  Vcot.  70 ;  I  8id.  444k  S,  C,  nom.  Awbty 

Jaam. 
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18S5,        issue  was  found  for  the  plaintiff;  for  though  this  be  an 
informal  traverse  and  bad  on  demurrer,  being  rather  a 
traverse  of  the  chastisement  than  of  the    moderate 
manner  of  doing  it,  and  the  right  traverse  would  have 
been  de  injuria  sua  propria  absque  tali  caus^  yet  after 
verdict  it  is  good,  because  the  jury  have  ascertained 
that  he  did  beat  him  immoderately."    {^Aldenou  B. 
RepUcation  de  injurii  is  not  in  the  nature  of  a  general 
bsue,  though  it  no  doubt  puts  in  issue  the  whok 
cause.    The  point  is,  whether  the  moderate  chastise- 
ment is  part  of  the  cause.    Suppose  a  defendant  to  plead 
son  assault  demesne,  would  the  replication  de  injarnl 
put  in  issue  the  allegations  of  fnoUiter  and  **  unavoid- 
ably" contained  in  the  plea?]    In  Meece  v.  TiUflar(a)t 
the  declaration  was  for  assault  and  false  imprisonmeDtf 
defendant  justified  in  defence  of  his  possession,  and 
also  alleged,  that  the  plaintiff  assaulted  him  in  tbe 
presence  of  a  poUce  officer ;  replication,  de  injuri&:  tk 
court  held  the  defendant  bound  to  prove  this  latter 
averment,  and  Liitledale  J.  is  reported  to  have  said, 
that  under  son  assault  demesne,  the  defendant  moit 
prove  an  assault  commensurate  with  the  trespass  sougbt 
to  be  justified.    \_Alderson  6,   Upon  the  issue  raised 
by  this  repUcation,  the  defendant  must  prove  that  be 
had  good  cause  to  correct  the  plaintiff,  and  that  be  mo- 
derately corrected  him.    **  Without  the  cause  aUeged," 
means  the  cause  of  the  moderate  chastisement;  but 
that  cause  is  the  saucy  behaviour  of  the  plaintiff,  kf 
which  the  correction  took  place ;  and  how  could  tbe 
replication  put  in  issue  the  moderation  of  the  chastse- 
men  as  part  of  the  cause  of  it?     In  JReece  v.  Taybrik 
gently  laying  on  of  hands  was  put  in  issue  as  part  of  tbe     , 
cause  alleged  in  the  plea,  and  thus  formed  part  of  die 
defence.]    In  Phillips  v.  Howgate  (b\  the  plea  jusdfied 
arrest  under  process  of  the  court,  and  alleged  that  tbe 

(a)  4N.&M.469.  (6)  6 B. &  Aid. 2i20. 
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tlaintiff  conducted  himself  with  violence  while  in  cus-        18S5. 
ody,  whereupon  the  defendant  struck  him  to  prevent 
Ab  escape,  and  it  was  held  on  the  replication  de  in- 
mii,  that  the  defendant  was  bound  to  prove  the 
plaintiff's  violent  conduct.     [Alder son  B.    There  was 
lo  justification  in  that  case:  and  the  question  was  not 
rhether  the  beating  was  excessive,  but  whether  the 
lefendant  had  a  right  to  beat  the  plaintiff  at  all.    Then 
tf  the  plaintiff's  violent  conduct  could  alone  justify 
hat  act  of  the  defendant,  it  formed  a  material  part  of 
he  excuse  in  the  plea.]     In  Cockcroft  v.  Smithed), 
he  inclination  of  the  court  was  to  hold  that  immoderate 
riolence   could    not  be   justified  under   son  assault 
lemesne.    The  cases  of  Dale  v.  Wood  and  Pigott  v. 
Kemp  by  no  means  conclude  this  point  against  the 
[daintiff.     In  Lamb  v.  Burnett  {b)^^e  only  question 
iras,  whether  the  justification  was  made  out  in  other 
respects,  independently  of  that  here  disputed.    [Alder- 
MM  B.  In  that  case  Mr.  Baron  Baylej/,  whose  judgn^nt 
IS  a  pleader  was  so  considerable,  never  thought  of  leaving 
iny  other  question  to  the  jury,  except  the  cause  alleged 
by  the  defendant  as  a  justification  for  doing  the  act 
oomplained  of,  and  not  the  excessive  violence.    In 
banc   Lord  Lyndhurst  said,    ''  No  question  can  be 
raised  on  this  record,  as  to  the  extent  of  such  punish- 
ment.'' (c)    Mr.  Baron  Vaughan  added,  *'  If  any  ex- 
cessive punishment  was  inflicted  on  this  occasion,  it  is 
not  put  in  issue  on  this  record  by  replication  or  new 
assignment.^    As  far  as  these  expressions  go,  they  are 
in  point.    Excess  was  not  there  the  question.    The 
simple  question  here  is,  what  is  the  **  cause"  mentioned 
in  the  plea,  and  whether  excess  is  so  put  in  issue  on 
the  terms  of  these  pleadings,  as  to  justify  the  judge  in 
the  jury  to  find  any  thing  respecting  it. 


(«)  11  Mod.  43.  (6)  AnUtYol I.  265.  (c)  Ibid.  270. 


980  CASES  IN  TRINITY  TERM 

1835.  Adams  Serjt.  and  G.  Hayes  were  stopped  by  the 

Court. 


Penn 

V. 

Ward. 


BoLLANO  B. — The  court  is  of  opinion,   that  the 
plaintiff  was  bound  to  reply  the  excess  in  order  to  put 
in  issue  the  moderation  of  the  chastisement  inflicted 
by  the  defendant,  and  that  upon  these  pleadings  no 
such  issue  is  raised.    The  case  cited  from   Gilberl*s 
Common  Pleas  would  have  been  an  authority  in  favour 
of  the  plaintiff,  had  not  later  cases  drawn  the  distinc- 
tions upon  which  it  is  now  held  that  the  excess  must 
be  replied.     With  regard  to  the  expressions  ascribed 
to  Mr.  Justice  Littledale  in  Reece  v.  Taylor^  I  may 
observe,  that  he  does  not  now  think  that  the  plea  of 
son  assault  demesne  requires  the  defendant  to  prove 
the  moderation  of  his  conduct.     The  only  question 
here  is,  whether  more  than  the  cause  alleged  in  the 
plea  is  put  in  issue  by  the  replication.      Now,  that 
^'  cause"  is  the  right  of  the  defendant,  under  tbe  cir- 
cumstances of  saucy  behaviour  by  his  apprentice,  to 
inflict  on  him  chastisement  to  a  moderate  amount ;  in 
other  words,  to  beat  him,  because  he  misconducted 
himself.     That  would  be  a  satisfactory  defence;  aod 
if  the  plaintiff  intended  to  admit  misconduct,  but  to 
charge  the  defendant  with  committing  an   excess  in 
punishing,  he  should  have  replied,  that  his  misconduct 
was  not  of  such  an  extent  as  warranted  such  blows. 
The  rule  must,  therefore,  be  absolute  for  a  new  trial 

Alderson  B. — I  am  of  the  same  opinion.  The 
plaintiff  complains  of  a  battery  by  the  defendant;  the 
defendant  answers,  that  the  battery  was  the  fruit  of 
suitable  and  moderate  chastisement,  and  proceeds  to 
assign  the  cause  for  which  he  had  a  right  to  inflict  it, 
and  in  respect  of  which  he  justifies  the  trespass  whic 
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it  involves.    That  cause  is^  that  the  plaintiff  behaved        18S5. 


Penn 


saucily  in  his  situation  as  the  defendant's  apprentice, 
and  refused  to  obey  his  lawful  commands ;  and  if  true,  v. 

as  it  was  here  proved  to  be,  it  justified  the  defendant  in  ^^rd. 
moderately  correcting  him.  The  plaintiff  in  his  re- 
plication has  traversed  that  cause,  and  says,  the  de- 
fendant acted  not  for  that  cause,  but  of  his  own  wrong; 
that  is,  he  has  admitted  the  character  of  the  chastbe- 
ment  to  be  moderate,  but  denied  the  cause,  viz.  his 
misbehaviour  as  an  apprentice^  by  which  the  defendant 
seeks  to  justify  its  infliction.  The  apprentice,  there- 
fore, could  not  raise  any  question  before  the  jury  as  to 
the  excess;  because  he  would,  by  so  doing,  justify  his 
own  misconduct,  alleged  in  the  plea  to  be  the  cause  of 
the  battery,  by  the  effect  of  that  cause,  viz.  the  excess 
of  the  beating. 

GuENBY  B.  concurred. 

Rule  absolute. 


Smith  against  Johnson. 

{\^  1st  May  last  a  side-bar  rule  was  issued  to  return  On  28d 

the  Ji.  fa.  issued  into  Bedfordshire  herein,  on  the  was  sued  out 
ground  of  its  having  been  suspended  by  a  ca,  sa.  sub-  *"!^  Bedford- 
sequently  issued.  The  fi.  fa.  had  been  lodged  at  the  lodged  in  the 
office  of  the  deputy  under-sheriff  in  London,  on  23d  dJuty^uSder- 

sheriff  ill  Lon- 
don (3  &  4  W.  A,  c.  42.  8. 20.)  On  35th  Anril,  viz.  by  return  of  post  after  its  re- 
ceipt, the  under-sheriff  wrote  to  say  that  the  aefendant  had  no  effects.  The  plaintiff 's 
attorney  tliereupon  lodged  a  ca,  so.  at  the  deputy  under-sheriff's  office  in  London  on 
that  day,  but  finding  before  the  return  of  the  jl /a.  and  before  execution  of  the  ca.  ta, 
that  the  defendant  had  effects,  wrote  to  the  under-sheriff  to  countermand  the  execu- 
tion of  the  ca.  ta.  Held,  that  the  sheriff  was  bound  to  return  ihe  fi.fa. ;  and  semble, 
the  issuing  the  ca.  sa.  did  not  countermand  the  levy  under  iheji.ja. 

Whether  the  lodging  a  ca.  sa.  at  the  office  of  the  deputy  uncier-sheriflf  in  London 
be  a  supersedeas  of  a  former  writ  o^ fi.fa. — Qu^re. 


Smith 

V. 
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1835.  April.  On  the  2Bthf  the  plaintiflf's  attorney  having 
heard  from  the  under-sheriff  that  the  defendant  was  a 
lodger  without  effects,  sued  out  a  ca.  sa.  and  lodged  it 
Johnson,  at  the  same  office  in  town  (a).  On  the  89th,  the 
plaintifi^s  attorney  having  discovered  that  the  defiend- 
ant  had  effects,  wrote  to  the  under-sheriff,  direcdng 
the  ca.  sa.  not  to  be  executed.  A  rule  was  obtained  in 
Easter  term  to  set  aside  the  side-bar  rule,  on  tiie 
ground  that  the  issuing  the  ca.  sa.  put  an  end  to,  or  at 
least  suspended  the  sherifi^s  duty  to  return  ibejifa. 

Kelly  and  Theobald  showed  cause.  There  is  nodrng 
in  issuing  the  ca.  sa.  which  necessarily  operates  even  to 
suspend  the  operation  of  the  fi.fa.  which  preceded  it; 
for  the  rule  is,  that  a  plaintiff  may  sue  out  concumot 
writs  of  execution  against  the  goods  and  perscm  of  hii 
debtor,  or  may  follow  up  hhfi.fa.  against  the  goodi 
by  subsequently  issuing  a  ca.  sa.  against  the  penon: 
but  if  he  use  the  fi.  fa.  first,  he  makes  his  electioDi 
after  which  he  cannot  use  the  other  process  till  after 
the  return  of  the  first;  Miller  v.  PameU  (i);  Primm 
V.  Gibson  (c).  [Parke  B.  By  sending  one  after  the 
other,  you  may  be  said  to  intend  the  second  to  be 
executed,  unless  you  order  the  contrary.]  That  does 
not  necessarily  follow  as  matter  of  law.  Here,  when 
the  execution  of  the  ca.  sa.  was  countermandedi  it 
became  the  duty  of  the  sheriff  to  execute  the  fi-fs' 
At  all  events,  he  might  properly  be  called  on  to  reton 
it,  which  is  all  the  plaintiff  has  done. 

W.  H.  Watson  in  support  of  the  rule. — This  is  a  cue 
quite  different  from  those  cited ;  for  both  writs  haviflg 
been  lodged  with  the  sheriff's  deputy,  at  his  office 
in  London^  pursuant  to  3  &  4  TK.  4.  c.  ASt.  s.  30. 

(a)  See  Riuull  v.  Dichtm,  6  Biog.  443.      (h)  6  Taont  370. 
(c)  2  D.  &  R.  193. 
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;he  last  countennanded  the  first  in  the  absence  of  any  18S6. 
>rder  that  it  should  not  so  operate.  Lord  Arundel  v. 
Chitty  (a)  shows,  that  if  the  defendant  were  in  custody 
in  Bedfordshire  on  any  other  process,  at  the  suit  of  any 
plaintiff  soever,  he  would  be  in  custody  at  suit  of  every 
plaintiff  who  has  lodged  a  writ  at  the  sheriff's  London 
cyffice.  So  that  had  the  sheriff  seized  the  goods  in 
Bedfordshire  under  the^.  fa.  on  the  25th  Aprils  before 
he  could  possibly  have  heard  of  the  lodging  of  the  ca. 
ea.  on  that  day  in  London^  he  would  nevertheless  have 
been  a  trespasser.  [Parke  B.  You  do  not  dispute 
that  both  writs  may  be  issued  and  delivered  together : 
yet  the  inconvenience  arises  equally  in  that  case.  The 
plaintiff  might,  at  all  events,  sue  the  sheriff  for  negli- 
gence in  not  executing  the  fi^fa.  in  the  time  which 
dapsed  between  his  receipt  of  it  and  the  issuing  the 
CO*  ja.]  The  sheriff  has  till  the  return  of  the  writ  to 
execute  the  fi.  fa.  [Parke  B.  No;  he  would  be  liable 
&r  not  taking  the  goods  before  the  return-day,  if  he 
had  opportunity  to  do  so,  and  the  bankrupt  afterwards 
and  before  the  return-day  became  bankrupt.  Lord 
AUmger  C.  B.  A  return  of  nulla  bona  would  not  be 
justified  by  proof  that  the  defendant  had  no  effects  on 
the  seventh  day,  if  he  had  them  on  a  previous  day.] 

Lord  Abinoer  C.  B. — Whether  a  ca.  sa.  issued 
subsequently  to  afi.fa.  and  before  levy  thereon,  ope- 
rates as  a  countermand  of  it,  is  not  here  the  question. 
If  the  sheriff  thought  it  did  so  operate,  he  might  have 
returned  accordingly,  and  that  point  might  be  deter- 
mined ;  but  he  was  clearly  bound  to  return  the  fi.  fa.^ 
for  his  first  impression  that  the  defendant  had  no 
goods  was  incorrect.  In  this  case,  the  issue  of  the 
ca.sa.  was  occasioned  by  the  sheriff  himself;  but,  were 

(o)  1  Dowl.  P.  C.  499. 
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1835.  that  otherwise,  a  sheriff  must  in  common  sense  mfer 
that  the  plaintiff's  object  would  be  to  obtain  his 
demand  by  executing  the  Ji,  fa.,  rather  than  by  taking 
the  debtor's  person  under  the  ca.  sa.  The  rule  must 
be  discharged  with  costs. 

Parke  B. — ^Whether  the  lodging  a  ca.  sa.  in  the 
London  office  of  a  sheriff  may  or  may  not  be  a  super- 
sedeas of  a  former  writ  of  ^.  fa.  need  not  here  be 
decided*  In  this  case  the  sheriff  had  time  to  execute 
the  fi.  fa. f  and  goods  of  the  defendant  existed  which 
he  might  have  taken.  The  plaintiff  is  entitled  to  take 
advantage  of  that  default  by  suing  the  sheriff. 

BoLLAND  B. — Mtller  v.  Pamell  clearly  shows  tbit 
a  plaintiff  may  have  both  writs  concurrently,  so  as  to 
avail  himself  of  one  or  other,  according  to  circumstanoes, 
for  the  sheriff  having  both  may  execute  either ;  Prm- 
nose  V.  Gibson.  Nothing  was  here  done  to  deprive  die 
plaintiff  of  the  benefit  of  executing  the  fi.  fa.  Whea 
he  issued  the^.^a.  he  did  not  desire  the  sheriff  not  to 
execute  the  ca.  sa.  if  he  could ;  and  when  he  withdrev 
the  ca,  sa.  the  Ji.  fa.  was  left  to  its  ordinary  effect. 

GuRNEY  B.  concurred. 

Rule  discharged  with  costs. 

See  at  to  coocurrent  writs,  Hodgkinumv.WaHey,  ante.  Vol.  II.  174.  ii 
remarked  on  by  Parke  B.  in  Lewis  v.  Mcrris  and  Another,  Vol.  IV.  914. 
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1835. 

Raymond  and  Another,  Executors  of  Walford, 

tyainst  Fitch. 

nOVENANT.  The  declaration  stated,  that  whereas  r.  W,  de- 
thereiofore,  to  wit,  on  5th  Dec.  1832,  by  a  certain  °»!*^  P'f/ 

'  '  ^     ^  raises  to  the 

Menture  then  made  between  the  testator  Walford  of  defendaDt,sub- 
ie  one  part,  and  the  defendant  of  the  other  part,  (pro-  i^ani^^hka^ 
9ty)  the  testator  did  demise  and  to   farm   let  to  the  not  to  fell, 
^fendant  certain  buildings,  lands,  and  premises,  &c.  top  the  timber 

have  and  to  hold  the  same  for  a  year  from  29th  trees,  excepted 

"  out  of  the  de- 

p^.  then  last,  and  so  from  thence  from  year  to  year,  mise;  a  breach 

Id  the  said  defendant  for  himself,  his  executors  and  nlJ'hav^ng 
ministrators,  did  by  the  said  indenture  covenant,  pro.  beep  commit- 
^«  and  agree  to  and  with  the  said  testator,  his  heirs  time"— Held* 
1    assigns,  amongst  other  things,  that  the  said  de-  ^^^  his  execu* 
idant  should  not  nor  would,  during  the  continuance  maintain  cove- 

the  said  demise,  fell,  stub  up,  head,  lop  or  top  any  of  "^°J  against 

tne  lessee* 

^  timber  trees  or  trees  likely  to  be  timber,  growing 
^ing  on  the  said  demised  premises ;  or  cut  or  take 
ay  wood  or  bushes,  lops  or  tops,  except  such  as  had 
e^  agreed  to  be  allowed  for  firewood  ;  and  upon  lop- 
2g  the  pollard  trees,  and  cutting  down  the  stub  wood 
owing  in  or  about  the  said  hedges  and  ditches  of  the 
id  demised  premises,  should  at  the  same  time  new 
^ke  and  scour  the  said  ditches,  and  lay  one  spit  of  all 
e  earth  of  the  said  ditches  on  the  banks  thereof,  to 
^Urish  the  quickset  there,  as  in  and  by  the  said  in- 
'Hture,  reference  being  thereunto  had,  will  more 
Uy  and  at  large  appear.  The  declaration  then  stated 
&  defendant's  entry  on  the  demised  premises  in  the 
stime  of  the  testator,  and  his  being  possessed  thereof 
'  the  term  demised  to  him  ;  and  after  averring  general 
Hbrmance  by  the  testator  in  his  lifetime,  as  well  as  by 
^  plaintiffs  as  executors  since  his  death,  and  general 
^-performance  by  the  defendant^  assigned  the  foK 
Vol.  v.  3  t 
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1835.  lowing  breach.     And  the  said  plaintiffs  executors  as 

^'^^>^^  aforesaid  say,  that  the  said  defendant  after  the  making 

and  Another  ^^®  ^^^^  indenture,  and  during  the  term  thereby  granted, 

^  ^'  and  before  the  decease  of  the  said  testator,  to  wit,  oo 

Fitch 

&c.  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  decease  of  the  said  testator,  to 
wit,  on  1st  Jan.  1833,  felled,  stubbed   up,  headed, 
lopped  and  topped  divers,  to  wit,  500  of  the  timber 
trees,  and  500  trees  likely  to  become  tunber,  growing 
and  being  on  the  said  demised  premises,  and  of  great 
value,  to  wit,  of  the  value  of  SOL ;  and  during  the  time 
aforesaid,  he  the  said  defendant  cut  and  took  awaj 
divers,  to  wit,  500  cart  loads  of  wood,  bashes,  lops  wsi 
tops,  of  the  value  of  20/.,  the  same  being  other  and 
different  wood,  bushes,  lops  and  tops  than  such  as  hut 
been  agreed  to  be  allowed  for  firewood,  contrary  to 
the  form  and  effect  of  the  said  indenture,  and  of  the 
covenant  of  the  said  defendant  so  by  him  made  in 
such  behalf  as  aforesaid.    The  second  breach  assigned 
was — and  the  said  pluntiffs,  executors  as  aforesaid,  in 
fact,  further  say,  that  the  said  defendant  did  not  nor 
would,  upon  such  lopping  the  said  trees,  and  cutting 
down  the  said  wood  and  bushes  growing  in  and  about 
the  said  hedges  and  ditches  of  the  said  demised  pf^ 
mises,  new  make  or  scour  the  said  ditches,  or  lay  one 
spit  of  all  the  earth  of  the  said  ditches  on  the  banb 
thereof  to  nourish  the  quickset  there,  according  to  the 
tenor  and  effect  of  the  said  indenture,  and  of  the  sod 
covenant  of  the  said  defendant,  so  by  him  made  in  sodi 
behalf  as  aforesaid ;  but  therein  wholly  failed  and  nude 
default,  contrary  to  the  form  and  effect  of  the  said  0- 
denture,and  of  the  said  covenant  of  the  said  defendtf^ 
so  by  him  made  in  such  behalf  as  aforesaid. 

The  defendant,  after  setting  out  the  deed  on  ojtfj 
demurred  generally  to  the  first  breach,  except  as  (oso 
much  thereof  as  related  to  taking  away  the  said  bashes. 
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wood,  lopa  and  tops  therein  mentioned;  and  to  the  1835. 

part  excepted,  pleaded  accord  and  satisfaction ;  and  as  ^ 

a  further  plea,  that  he  did  not  take  away  any  wood  or  and  Another 

bushes.    To  the  second  breach  he  also  demurred  gene-  Fitch. 

raUy. 

Sir  WiUiam  Follett  in  support  of  the  demurrer.  The 
plaintiffs  cannot  sustain  this  action  for  want  of  an 
averment  that  damage  resulted  to  the  personal  estate 
of  the  testator  from  that  injury  to  the  real  estate,  which 
they  have  alleged.  In  Kingdon  v.  Nottle  (a),  the 
plaintifi^  as  executrix,  declared  that  the  defendant,  by 
lease  and  release,  conveyed  to  the  plaintiffs*  testator 
lands  in  fee,  with  a  proviso  for  redemption  on  payment 
of  a  fixed  sum ;  and  covenanted  with  him,  that  he  the 
defendant  was,  at  the  execution  of  the  deed,  seised  in 
See,  and  had  a  right  to  convey.  The  breach  assigned 
was,  that  the  defendant  was  not  seised  in  fee,  &c.  and 
had  not  a  right  to  convey;  but  no  special  damage 
to  the  testator  in  his  lifetime  being  shown,  nor  any 
daim  to  the  premises  by  the  plaintiff  appearing,  Lord 
EUenborough  said,  **  in  the  absence  of  any  damage  to 
the  testator,  which,  if  recovered,  would  properly  form 
part  of  his  personal  assets,  I  do  not  know  how  to  say 
that  this  action  is  maintainable."  It  is  submitted  that 
if  a  man  dies  firom  being  overturned  in  a  coach,  his 
executor  could  not  recover  for  the  breach  of  contract 
to  carry  safely,  though  he  might  for  the  expense  in- 
curred in  attempting  a  cure.  [Parke  B.  Kingdon  v. 
Nottle  went  on  the  ground  that  no  damage  appeared, 
and  the  breach  was  nominal ;  whereas  in  this  case  the 
damage  to  the  trees  and  land  was  one  for  which  the 
testator  might  have  sued  in  his  lifetime.  The  lessor 
injured  by  the  cutting  down  the  trees,  and  the 

(«)  1  M.  &  Sel.  355. 

3t2 
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1835.        question  is,  whether  his  right  to  compensation  for  the 

Raymond     '"J^^X  should  not  go  to  his  executors.]     The  authori- 

aDd  Another   ties  cited  in  Kingdon  v.  Nottle  show  that  it  does  not 

Fitch.  Thus,  in  Fitzherberfs  Natwra  Brevium  146  (C.)  it  is 
laid  down,  "  If  a  man  make  a  covenant  by  deed  to 
another  and  his  heirs,  to  enfeoff  him  and  his  heirs  of 
the  manor  of  D. ;  now  if  he  will  not  do  it,  and  he  to 
whom  the  covenant  is  made,  dieth,  his  heir  shall  have 
a  writ  of  covenant  upon  that  very  deed.*'  So,  in  Skep- 
parcTs  Touchstone,  171.  we  find,  "  If  a  feoflfment  be 
made  in  fee,  and  the  feoffor  doth  covenant  to  warrant 
the  lands  or  otherwise  to  the  feoffee  and  his  heirs;  in 
this  case,  the  heir  of  the  feoffee  shall  take  advantage 
of  this  :'*  and  further,  **  l(  A.,B.  and  C.  have  hinds  in 
coparcenary,  and  purchase  other  lands  in  fee,  and 
covenant  each  to  the  other,  his  heirs  and  assigns,  to 
make  such  a  conveyance  to  the  heir  of  him  that  shaH 
die  first,  of  a  third  part  as  he  shall  devise,  in  this  case, 
the  heir,  not  the  executor,  shall  take  advantage  of  the 
covenant."  Then  this  right  of  action  for  a  matter 
affecting  the  realty  went  to  the  heir  and  not  the  exe- 
cutor. It  is  an  issue  in  fact  between  the  parties,  whe- 
ther the  trees  were  taken  away  in  the  lifetime  of  the  tes- 
tator, as  the  plaintiffs  have  averred ;  but  the  cutting  the 
trees  is  all  which  is  before  the  court.  Jones  v.  Kutgia) 
shows,  that  the  heir  might  have  sued  now ;  then  the  heir 
and  the  executor  cannot  both  be  entitled  to  sue  for  the 
same  breach.  In  Chamberlain  v.  Williamson,  Lord 
Ellenborough  said,  "  The  general  rule  of  law  is  actio 
personalis  moritur  cum  persona,  under  which  are  in- 
cluded, all  actions  for  injuries  merely  personal.  Eit- 
cutors  and  administrators  are  representatives  of  the 
temporal  property,  that  is,  the  debts  and  goods  of  the 
deceased,  but  not  of  their  wrongs,  except  where  those 

(a)  4  M.  &  Sel.  188. 
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wrongs  operate  to  the  temporal  injury  of  their  personal 
estate.  But,  in  that  case,  the  special  damage  ought  to 
be  stated  on  the  record,  otherwise  the  court  cannot 
intend  it.**  IParke  B.  That  action  was  within  the 
maxim  of  law  there  cited,  being  only  an  injury  to 
the  feelings  of  the  deceased.  But  Morly  v.  PolhiU  (a) 
is  expressly  in  point  in  support  of  the  first  breach  here 
assigned.  The  plaintiff  Morly  sued  as  executor  to 
the  late  Bishop  of  Winchester^  and  stated  in  his  decla- 
ration that  Anally  the  bishop*s  predecessor,  had  demised 
a  rectory  and  certain  lands  to  J,  S.  for  21  years,  who 
had  assigned  it  to  the  defendant's  testator,  and  that 
the  lessee  covenanted  with  Brian  and  his  successors  to 
repair  the  chancel  of  the  church,  and  the  bams,  &c., 
and  assigned  as  a  breach  the  not  repairing  by  the 
testator  of  the  defendant  in  the  Ufetime  of  the  plaintiff's 
testator,  and  that  the  lease  afterwards  expired.  The 
coart  held,  that  the  action  would  lie  for  the  breach  in 
the  testator's  lifetime.  There  is  a  covenant  to  repair 
in  this  case  as  well  as  in  that.]  That  case  would  not 
be  law  unless  it  will  bear  the  construction  that  the  act 
of  the  defendant's  testator  necessarily  injured  the  per- 
sonal estate  of  the  plaintiff's  testator.  [Parke  B.  It 
may  have  been  decided  on  the  ground  that  the  execu- 
tor of  the  bishop  who  sued  would  be  liable  to  the  in- 
ccnning  bishop  for  dilapidations,  by  the  custom  of 
England  {b).  The  bishop  would  be  liable  to  repair 
the  chancel  as  rector ;  so  that  neglect  to  do  so  would 
damage  the  personal  estate  of  the  deceased  bishop.] 
Each  breach  is  here  separately  demurred  to,  and  one 
question  raised  is,  on  what  authority  an  executor  can 
sue  at  all  for  the  breach  of  a  covenant  not  to  cut  trees. 


1835. 

Raymond 
and  Another 

V. 

FiTca. 


(fl)  2  Vent  563 :  Salk.  109 ;  cited  Com. Dig.  tit  Covenant  (B.  1). 
(hi)  See  this  custom  stated  in  Degge*s  Parson's  Counsellor,  p.  138.  pi.  94. 
cittd  Wm  V.  Uetcalf,  10  B.  &  C.  301. 
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1835.       committed  in  the  lifetime  of  his  testator  ?     It  is 

J^  down  in  Cam.  Dig.  tit.  Adminittratum  (B  13),  that  by 

jsuad  Another   the  equity  of  the  statute  4  JEldw.  3.  c.  11.  an  executor 

FiTca.       ^'  administrator  may  have  every  action  for  a  vrroug 
done  to  the  personal  estate  of  his  testator ;  for  exam* 
pie,  of  covenant,  upon  a  covenant  made  to  his  testator 
for  a  personal  thing.     For  this,  Latch^  168,  is  cited  by 
Camyns  in  two  places.    So  an  executor  may  sue  upon  a 
contract  made  to  the  testator,  for  which  is  cited  Mareh'$ 
R.  pL  S3.    But  Mordant  v.  Tharold(a),  is  a  contrary 
authority.    Now  the  common  law  maxim  of  actio  per- 
sonalis maritttr   cum  persond,  applies  equally  to  ss 
action  of  contract  as  of  tort;  and  an  executor's  right 
to  recover  in  any  case,  is  on  statutes  only,  where  the 
testator's  personal  estate  has  been  of  necessi^  injured 
by  the  act  complained  of,  and  that  injury  is  averred  is 
the  declaration,  as  was  done  in  Knights  v.  Quarks  (i). 
Orme  v.  Broughtou  (c)  was  an  action  brought  by  the 
administrator  of  the  vendee  of  an  estate,  who  bad  died 
after  the  time  fixed  by  the  contract  of  sale  for  cooh 
pleting  the  title  by  the  vendor,  and  before  it  was  con- 
pleted.    He  sought  to  recover  interest  on  the  sun 
deposited  at  the  sale,  and  the  expense  of  endeavouriog 
to  procure  the  title.     Tindcd  C.  J,  said,  ^'  the  only  quo* 
tion  is,  whether  we  can  see  on  this  record  a  penosil 
contract,  a  breach  of  it  in  the  time  of  the  intestate,  and 
a  loss  to  his  personal  property*     If  these  three  circum- 
stances concur,  our  judgment  must  be  for  the  plaintif/' 
He  afterwards  observed,  *'  this  is  an  action,  not  by  (be 
intestate,but  by  his  administrator;  and  we  have  still  to  see 
whether  there  has  been  any  injury  to  the  testator's  pe^ 
sonal  property:"  and  after  examining  the  terms  of  tfaede- 


(a)  Salk.  252.  5.  C.  CarUi.  135.  cited  2  M.  &  Sel.  410. 
{hi)  2  Br.  &  B.  102  \  4  Moore,  532,  5.  C. 
(r)  10  Bing.  533. 
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duration,  added,  **  that  ia  an  injnry  to  the  penonal  pro-       18S5. 

party  of  the  intestate  which  brings  the  case  within  Kinff'     ^^^^ 

dom  r.  NoitleJ*    Lucy  ▼.  Levingioniji)  will  be  cited  in   and  Another- 

support  of  the  action:  but  as  the  testator  was  in  that  case       ^^' 

evicted,  his  personal  estate  must  have  been  damaged 

by  loss  of  the  profits  of  the  demised  premises.    The 

onttii^  trees  by  a  tenant  does  not  necessarily  ii^ure 

his  kssor's  personal  estate :  nay,  it  must  be  taken  that 

it  benefits  it,  for  the  lessor  might  have  sold  the  timber 

witfaoat  losing  bis  action  against  the  defendant  for  cut- 

ting  it  down.    Had  damage  to  the  personal  estate 

been  averred,  it  might  have  been  traversed  and  tried 

by  a  jury.    The  covenant  to  new  make  and  scour 

ditches,  &c.,  is  clearly  to  do  something  for  the  benefit 

of  Ae  real  estate,  and  the  same  objection  applies. 

That  die  heir  only  could  sue,  need  not  here  be  argued. 

W.  H.  Watson  for  the  plaintiff^.  Unless  this  action 
lintainable  by  the  executors,  no  other  person  could 

i;  for  the  breach  was  wholly  in  the  lifetime  of  the 
tcatator,  and  tbe  covenant  is  not  continuing.  But 
where  the  covenant  relates  to  realty,  and  the  ultimate 
breadi  is  in  the  lifetime  of  the  lessor,  bis  executor 
may  sue ;  damage  to  tbe  personal  estate  need  not  be 
stated,  as  has  been  argued.  But  such  damage  does  in 
fiict  exist  here,  for  as  on  tbe  oyer  craved,  it  appears  that 
tbe  trees  were  excepted  out  of  the  demise,  the  further 
ycariy  growth  of  the  trees,  as  well  as  their  shade,  fruit, 
loppings,  and  other  profits,  were  lost  to  the  testator  (&). 
[Parke  B.  It  is  the  same  as  if  the  covenant  bad  been 
not  to  cut  down  trees  in  another  place.]     Morljf  v. 

(•)  2  Lev.  26  \  5.  C.  I  Ventr.  175 ;  2  Keble,  831.  See  thig  case 
stated  Com.  Dig.  tit.  Covenant,  (B  1  )  ;  B^c.  Abr.  Executors  and  Adminis- 
tfators,  (N)  ;  and  relied  on  by  tbe  court  in  I  M.  &  Sel.  366  ;  10  Bing.  538. 

{h)  See  Com.  Dig.  tit.  Bien8(H)}  11  Co.  52  a. 
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1835.       Polhillffl)  cannot  be  got  rid  of,  for  the]  reasons  sng- 

P^  gested ;  for  the  dilapidations  complained  of  accrued  in 

and  Another   the  time,  not  of  the  bishop  whose  executor  sued,  but 

Fitch.  of  the  former  bishop  ;  and  if  so,  it  is  not  clear  that  he 
would  be  liable  for  them  to  his  testators's  successor. 
The  ground  stated  for  that  decision  was,  that  the 
breach  was  in  the  testator's  lifetime.  That  case  is 
thus  stated  in  Comyns's  Digest^  tit.  Covenant^  (B 1.) 
''  If  a  man  covenants  with  a  bishop  and  his  successors 
to  repair  a  rectory  demised,  the  executor  of  the  bishop 
may  have  covenant  for  a  breach  in  his  Ufetime."  Imj 
V.  Levington{b)  is  an  authority  acknowledged  by  all  the 
cases.  The  plaintiff  declared  that  Levington  sold  to 
Lucy^  the  plaintiff's  testator,  certain  lands,  and  cove- 
nanted with  him,  his  heirs  and  assigns,  that  he  shooU 
enjoy  the  same  against  him  {Levington)  and  Vaiilart^ 
their  heirs  and  assigns,  and  all  claiming  under  them.aod 
assigned  as  a  breach  that  Cooke,  claiming  under  Vanbrtt 
ejected  the  plaintiff's  testator;  and  the  court  held,  ''that 
the  eviction  being  to  the  testator,  he  cannot  have  an  heir 
or  assignee  of  this  land,  and  so  the  damages  belong  to  the 
executors  though  not  named  in  the  covenant,  for  they 
represent  the  person  of  the  testator."  Thus  the  de- 
struction of  the  trees  in  the  testator's  lifetime  occasioned 
a  damage  resulting  to  the  executors  on  his  death.  An 
argument  may  be  raised  in  favour  of  maintaining  this 
action  of  covenant,  from  the  legislature  not  having  pro- 
vided for  it  in  3  &  4  ff.  4.  c.  4^.  s.  2.  when  empowe^ 
ing  executors  to  sue  for  injuries  to  real  estates  com- 
mitted in  the  lifetime  of  their  testators.  Lord  Skiir 
borough  rests  the  decision  in  Chamberlain  v.  WilliamM 
on  the  breach  of  promise  of  marriage  being  a  personal 

(a)  3Salk.  109;  2  Ventr.  66. 

{h)  See  as  to  this  case,  finte,  p.  991.  note. 
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Tong.     In  Kingdon  v.  Nottle(a),  there  was  a  continu-       18S5. 
ig  breach  of  the  covenant  in  the  time  of  the  deyisee      ^^^s^^y 
I  fee  of  the  land,  and  it  was  therefore  held  that  the   a^^^noSier 
ction  lay  by  him.     Here,  as  by  the  destruction  of  the  o. 

"eea,  the  ultimate  damage  accrued  in  the  testator's  Ufe- 
me,  no  other  party  can  sue.  [Lord  Abinger  C.  B.  It  is 
ue  the  testator  might  have  himself  cut  down  the 
'ees,  but  if  that  right  had  been  of  any  value  to  his 
ersonal  estate,  should  it  not  have  been  alleged  in  the 
eclaration?  Parke  B.  The  effect  of  the  defendant's 
ovenant  is  not  to  enter  the  testator's  close  and  cut 
nees  there.] 

Cur.  adv.  vult. 

In  Michaelmas  term  1835, 

Lord  Abinger  C.  B.  delivered  the  judgment  of  the 
ourt.  After  stating  the  pleadings,  his  lordship  con- 
naed, — The  demurrer  to  the  first  breach  gives  rise 
>  the  question,  whether  an  executor  can  sue  for  a 
reach  of  a  covenant  not  to  fell,  stub  up,  head,  lop  or 
ip  timber  trees  excepted  out  of  the  demise,  such 
reach  having  been  committed  in  the  time  of  the  testa- 
ir^  and  no  part  of  the  timl>er,  loppings,  or  toppings 
ppearing  to  have  been  removed  by  the  defendant. 

This  question  was  argued  in  the  latter  part  of  last 
inn  before  my  brothers  Parke,  BoUand,  Gumey,  and 
lyself,  and  stood  over  that  we  might  more  attentively 
onsider  how  far  the  modern  decisions  referred  to  on 
be  argument  had  overruled  or  qualified  the  old  au- 
horities. 

Those  authorities  are  uniform,  that  the  personal 
vpresentative  may  sue,  not  only  for  all  debts  due  to 
he  deceased,  by  specialty  or  otherwise,  but  for  all 
ovenants,  and  indeed  all  contracts  with  the  testator, 

Co)  4  M.  &  Sel.  53.  See  the  former  decision  when  the  executrix  sned, 
M.  i(  Sel.  355. 
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itnct  made  to  the  testator  or  inteatate,  or  any  1885. 
which  ariseth  by  contract,  there  an  action  wll  jj"**"^*^ 
)T  the  executor  or  adminiitrator;  but  peraooal  udAnotlwr 
u  die  with  the  testator  or  intestate;  and  in  Pin-  „  ^ 
$  case  (a),  in  which  the  question  was,  whether  aii 
n  of  assumpsit  for  payment  of  a  debt  lay  agiunst 
tecutor,  it  is  laid  down  as  follows:  "  As  to  the 
-  objection,  that  this  personal  action  of  trespass 
«  case  tnoriltar  eum  pertonS,  although  it  is  termed 
ass,  in  respect  that  the  breach  of  promise  is  aU 
l  to  be  mixed  with  fraud  and  deceit,  to  the  special 
idice  of  the  plaintiff,  and  for  that  reason  it  is 
i  trespass  on  the  case;  yet  that  doth  not  make 
sction  so  annexed  to  the  persons  of  the  parties, 
it  shall  die  with  the  persons,  for  then,  if  he  to 
a  the  promise  is  made  dies,  his  execators  should 
bave  any  action,  which  no  man  will  affirm;  and  an 
n  Bur  assumpsit,  upon  good  consideration,  without 
witj,  to  do  a  thing,  is  no  more  personal,  t.  e.  bo- 
d  to  the  person,  than  a  covenant  by  specialty  to 
M  same  thing,"  and  in  Saam'x  Abridgetiunt,  tit. 
wlprf  (N  a),  "  An  executor  stands  in  the  place 
is  testator,  and  represents  him  as  to  all  bis  per- 
I  contracts,  and  tlierefore  may  regularly  maintain 
action  in  his  rights  which  be  himself  might." 
heae  authorities  have  certainly  been  Umited  by 
orn  decisions,  quoted  in  the  argument,  and  are  to 
mderstood  with  some  qualifications,  but  it  will  be 
p'^^'^'itane  of  these  quuliti cations  a0ect  the  pre- 

iltt  the  executor  may  sue  upon  erery 

I  testator,  ^-^oben  in  bis  lifetime,  haa 

jQcisions  in  the  two 

.followed  by  that  of 

i 

'^  S.  3bi,  tiki  4  Id.  S3. 
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1835.       King  v.  Janes  (a),  in  which  cases  it  was  held,  thit 
J^^^^'^^"^       where  there  are  covenants  real,  that  is,  which  run  with 

Raymond 
and  Another    the  land,  and  descend  to  the  heir,  though  there  may 

Fitch         ^^^^  ^^^^n  &  formal  breach  in  the  auce8tor*s  lifetime, 
yet  if  the  substantial  damage  has  taken  place  since  hb 
death,  the  real  representative,  and  not  the  personal, 
is  the  proper  plaintiff.     These  cases  go   no  further, 
and  they  do  not  apply  to  the  present;  for  there  is  no 
doubt  but  that  the  covenant  in  question  is  purely  col- 
lateral, and  does  not  run  with  the  land,  for  the  trees 
being  excepted  from  the  demise,  the  covenant  not  to 
fell  them,  is  the  same  as  if  there  had  been  a  covenant 
not  to  cut  down  trees  growing  upon  an  adjoining  estate 
of  the  lessor.     It  is  a  security  by  specialty  given  bj 
the  lessee  to  the  lessor,  not  to  commit  such  a  trespass 
during   the  lease,  which   may    continue  beyond  the 
lessor*8  life.     For  the  breach  of  such  a  covenant  after 
the  death  of  the  covenantee,  the  heir  or  devisee  of 
the  land  on  which  the  trees  grew  could  not  sue;  the 
executor  would  be  the  proper  party,  as  the  covenant 
is  collateral,  and  not  intended  to  be  limited  by  the 
life  of  the  covenantee ;  and  if  he  could  not  sue,  no 
one  could.     It  is  equally  clear,  that  the  heir  or  de- 
visee could  not  sue  for  a  breach  of  the  covenant  in 
the  time   of  the    ancestor  or  devisor,  and  the  exe- 
cutor,   therefore,    must  sue,   or  all  remedy   is  lost 
These  decisions,  therefore,  do  not  affect  the  present 
case. 

The  old  authorities,  with  respect  to  the  right  of  the 
personal  representatives  to  sue  on  all  contracts  made 
with  the  deceased,  have  also  been  qualified  by  the 
modern  decision  of  Chamberlain  v.  WiUiamsan{b),iii 
which  it  was  held  that  the  administrator  of  a  woman 

(a)  5  Taunt.  418  j  and  1  Marsh.  107.  (f»)  2  M.  &  S.  406. 
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could  not  sue  for  a  breach  of  contract  to  marry  the        1835. 
intestate,  the    declaration  not  statinir  any  ground  of     ^^^^"^^^ 

.    *u  1      .  .  A'  '        '   A  .        Raymond 

injury  to  the  personal  estate ;  and  m  giving  judgment,   and  Another 
Lord  EUenborough  enumerates  other  instances. of  con-       ^  ^' 
tracts,  the  breach  of  which  imports  a  damage  only  to 
the  person  of  the  deceased,  such  as  implied  contracts 
by  medical  practitioners  to  use  a  proper  portion  of  skill 
and  attention ;  which  cases  are,  in  substance,  actions  for 
injuries  to  the   person,  and   for  which   the   personal 
representative  could  not  sue.     And  the  argument  on 
the  part  of  the  defendant  in  this  case  was,  that  the 
same  limitation  of  the  old  authorities  must  be  applied 
to  all  contracts,  except  such  as  directly  relate  to  the 
personal  estate,  the  performance  of  which  would  neces- 
aarily  be  a  benefit,  and  the  breach  a  damage  to  the 
personal  estate  of  the  testator,  whether  such  contracts 
are  under  seal  or  not;  and  that  upon  such  contracts 
the  executor  could  not  sue,  without  alleging  a  special 
damage  to  the  personal  estate.    The  case  certainly 
does  not  go  that  length:  and  we  think  that  such  an 
extension  of  the  doctrine  laid  down  in  it,  is  not  war- 
ranted by  law,  and  that  it  cannot  be  extended  to  a 
contract  broken  during  the  lifetime  of  the  deceased, 
the  benefit  of  which,  if  it  were  yet  unbroken,  would 
pass  to  the  executor  as  part  of  the  personal  estate;  at 
all  events,  not  to  such  a  contract  under  seal.     The 
present  case  is  one  of  that  description.     It  is  a  case 
more  favourable  to  the  executors  than  those  of  Morly 
▼.  Polhilly  Smith  v.  Simonds,  and  Lucy  v.  Levington^ 
in  which  the  covenant  did  run  with  the  land ;  and  if 
the  last  case  is  to  be  considered  as  having  been  de* 
cided,  as  was  suggested  in  the  argument  before  us,  on 
the  ground  that  the  loss  of  rents  and  profits  by  an 
eviction  of  the  testator,  was  an  injury  to  the  personal 
estate,  (though  such  a  ground  is  not  intimated  in  either 
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1836. 

Raymond 
and  Another 

17. 

Fitch. 


report)  it  is  difficult  to  say  that  the  loss  of  die  sbidi 
and  casual  profits  of  the  trees  is  not  equally  so. 

We  therefore  think  that  judgment  must  be  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 


Wliere  writ- 
ten notice  of 
the  dishonour 
of  a  bill  has 
been  given  to 
the  party  sued, 
it  is  unneces- 
sary to  give 
him  notice  to 
produce  that 
notice,  in  or- 
der to  adduce 
secondary  evi- 
dence of  the 
notice  of  dis- 
honour. 


SwAiNE  and  Others,  Assignees  of  a  Bankrupt, 

against  Lewis. 

A  SSUMPSIT.    The  plaintiffs  sued  the  defeDdul 
as  drawer  of  a  bill  of  exchange  indorsed  to  the 


bankrupt  before  his  bankruptcy.  The  cause  was 
in  the  sheriff's  court  of  London^  before  Mr. 
Arabin.  Notice  of  dishonour  was  proved  to  have  been 
sent  to  the  defendant  in  proper  time,  in  a  letter  put  into 
the  post,  directed  to  the  defendant  at  his  residence,  u 
stated  in  the  bill.  The  letter  stated  that  the  bill  had  bees 
'^  returned  unpaid ;"  but  no  notice  had  been  given  to  the 
defendant  to  produce  that  letter.  The  terms  of  the  letter 
had  been  entered  in  the  plaintiffs'  book  at  the  time  of 
sending  it;  the  plaintiffs  proposed  to  read  them  from  the 
book.  The  defendant's  counsel  objected  to  it,  on  the 
ground  that  the  defendant  had  not  had  such  notice  as' 
would  entitle  the  plaintiffs  to  give  the  secondary  evi- 
dence. The  learned  serjt.  overruled  the  objectioii} 
and  the  plaintiff  had  a  verdict.  Mansel  havmg  obttioed 
a  rule  for  a  new  trial, 


Humfrey  showed  cause  in  last  term,  relying  on 
Kine  v.  Beaumont  (a),  as  expressly  in  point,  to  show 
that  the  copy  of  an  original  letter  giving  notice  of  the 


(a)  3  Brod.  &  B.  288 ;  7  Afoore,  112,  5.  C. 
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dkhonoor  of  a  Inll  is  adnussible  in  evidence  for  the        1835. 
plaintiff,  if  made  at  the  time  of  sending  the  letter,  with-      ^T"^^"^^^ 

O  W^A  1  si  £ 

out  giving  notice  to  produce  the  original.    That  case    and  Others 
proceeded  on  Ackkmd  v.  Pearce  (a),  and  Roberts  v.       l,.^,s 
Bradshaw  (6). 

Man&el  in  support  of  the  rule.  No  copy  of  the 
notice  of  dishonour  made  at  the  time  was  here  pro^ 
dacedy  so  as  to  make  it  a  kind  of  duplicate  original  (c); 
but  an  entry  only  was  spoken  to  by  a  witness,  Kine 
▼•  Beaumont  is  contrary  to  many  of  the  earlier  deci- 
sions ;  e.  g.  Langdan  v.  Halls  (d),  Shaw  v.  Marhham  (e)f 
PkilipsoH  V.  Chace  (/)•  The  original  notice  being 
the  best  evidence,  the  defendant  should  have  had 
notice  to  produce  it,  before  secondary  evidence  could 
be  received  (g).  He  also  mentioned  Solarte  v.  Pal' 
mer  (A).  \PaTlu  B.  That  case  has  no  bearing  on  the 
present.] 

Lord  Abinoer  C.  B. — As  this  is  a  point  of  general 
importance,  and  the  case  of  Kine  v.  Beaumont^  though 
not  perhaps  considered  as  altogether  satisfactory,  ought 
not  to  be  overturned,  except  on  argument  in  a  court 
of  error,  we  will  take  time  to  consider  the  point,  and 
consult  the  other  judges  on  it. 

Cur.  adv.  vult. 
In  this  term  the  judgment  of  the  court  was  delivered 

by 

(a)  2  Camp.  601.  (h)  1  SUik.  C.  N.  P.  28. 

{c)  Jary  v.  Orchard,  2  B.  &  P.  39 ;  Anderton  v.  May,  id.  237. 
(d)  5  Eipu  C.  156.  (•)  Peaka's  Cases,  165* 

(/)  2  Camp.  1 10.  (g)  Sae  Starkie's  Evidence,  dt.  Notica. 

(k)  Ante,  Vol.  I.  371 ;  S,  C.  in  error,  1  Biog.  N.  C.  194.  And  see  as 
to  Kmt  ▼.  Beaummit,  CMwg  v.  Trtumh,  6  B.  &  Cr.  394,  398. 
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1835. 

SWAINE 

and  Others 

V. 

Lewis. 


Lord  Abinoer  C.  B, — The  question  in  this  caae  wis, 
whether,  in  an  action  on  a  bill  of  exchange  agunst  the 
drawer,  or  indorser,  when  it  became  essential  to  profe 
notice  of  dishonour,  and  it  appeared  that  such  nodce 
was  given  by  letter,  it  was  necessary  to  give  a  notice  to 
produce  such  letter  before  secondary  evidence  of  hi 
contents  could  be  given.     The  case  in  the  Commoo 
Pleas  of  Kine  v.  Beaumont  was  discussed  before  us:  it 
was  there   decided,   after   consideration  and  contn^ 
ence  with  some  other  of  the  judges,  that  notice  to 
produce  a  notice  was  not  necessary,  and  particulariy  io 
such  a  case  as  this.   All  the  judges  have  met,  and  ifter 
conferring  together  on  the  point,  consider  it  best  to 
adhere  to  the  opinion  expressed  in  the  Common  Plesi. 
It  will  now,  therefore,  be  taken  as  settled,  that  it  ii 
unnecessary  to  give  a  notice  to  produce  a  notice  4)f 
dishonour  of  a  bill  of  exchange,  in  order  to  prove  the 
latter  notice  by  parol  evidence. 

Rule  discharged. 


GooDAY  against  Clark. 


T^EBT  on  stat.  7  &  8  G.  4.  c.  53.  sect.  9.   The 

declaration  (qui  tarn)  stated,  that  heretofore,  and 

after  the  passing  of  a  certain  act  of  parliament  made 


In  a  qui  tnm 
action  brought 
under  7  &  8 
0. 4.  c.  53.  s. 
9.  to  recover 

penalties  against  the  defendant  for  voting  at  an  election  for  members  of  parliameot, 
oeing  an  officer  of  excise;  the  proof  was,  that  at  the  time  of  voting  the  defeodaat 
kept  an  inn,  over  the  door  of  which  the  words  ''Excise  Office^  were  painted  ii 
large  letters.  That  at  the  previous  registration  of  voters,  his  name  was  objected  K^ 
and  on  being  called  on  to  produce  his  commission,  he  produced  to  the  revisiiigbu^ 
rister  ''  something  framed  and  glazed  like  a  picture  ;*'  that  it  had  been  once  seen  bgr 
a  witness,  was  partly  written  and  partly  pnnted,  and  authorized  the  deiiendant  to 
collect  duties  of  excise.  That  he  had  received  entries  of  buildings,  &c.  as  requirtd 
by  the  excise  laws  before  the  passing  4  &  5  W»  4.  c.  51.  but  after  receiving  nodceof 
that  act,  ceased  to  do  so: — lleld,  that  this  was  not  sufficient  evidence  (brtjuT* 
that  at  the  time  of  voting,  which  was  after  the  passing  of  4  &  5  IT.  4.  c  51.  he  «tf 
an  "  officer  of  excise,"  within  the  meaning  of  7  &  8  G.  4.  c.  53.  s.  9. 

Whether  since  4  &  5  Tf^.  4.  c.  51.  the  keeper  of  an  excise  office  is  such  in  officer 
of  excise  within  the  meaning  of  7  &  8  G.  4.  c.  53.  s.  9.  as  will  be  liable  to  penalties 
for  voting  at  an  election  of  a  member  of  parliament,  qudtre.     Semble^  that  be  is  not. 
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and  passed  in  a  certain  session  of  parliament,  held  1835. 
in  the  2d  &  3d  years  of  the  reign  of  his  present 
majesty,  intituled,  "  An  act  to  amend  the  representa- 
tion of  the  people  of  England  and  Wales  ;"  and  also 
afler  the  passing  of  a  certain  other  act  of  parlia- 
ment made  and  passed  in  the  same  session  of  par- 
liament, and  intituled  '*  An  act  to  settle  and  describe 
the  divisions  of  counties,  and  the  limits  of  cities 
and  boroughs  in  England  and  Wales,  in  so  far  as  re- 
spects the  election  of  members  to  serve  in  parliament ;" 
to  wit,  on  the  30th  day  o{  December  1834,  a  certain 
writ  of  our  said  lord  the  now  king,  under  the  great  seal 
of  Great  Britain,  issued  out  of  his  said  majesty's 
Court  of  Chancery,  (the  said  court  being  then  and  still 
bolden  at  Westminster,  in  the  county  of  Middlesex,) 
directed  to  the  then  sheriff  of  the  county  o{  Suffolk;  by 
which  said  writ,  after  reciting  that  by  the  advice  and 
assent  of  his  majesty's  council,  for  certain  arduous  and 
argent  aifairs  concerning  his  majesty,  the  state,  and  the 
defence  of  his  said  majesty's  said  united  kingdom, 
and  the  church,  his  said  majesty  had  ordered  a  certain 
parliament  to  be  holden  at  his  said  majesty's  city  of 
Westminster,  on  the  19th  day  of  February  then  next 
ensuing,  and  there  to  treat  and  have  conference  with 
the  prelates,  great  men,  and  peers  of  his  said  majesty's 
realm,  his  said  majesty  did  command  and  strictly  enjoin 
the  said  sheriff  that  (proclamation  thereof  and  of  the 
time  and  place  of  election  being  first  duly  made  for 
the  said  county,)  four  knights  of  the  most  fit  and  dis- 
creet, girt  with  swords,  (that  is  to  say)  two  knights  for 
each  division  of  the  said  county,  and  for  each  of  the 
boroughs  of  Ipswich,  Sudbury,  and  Sury  St.  EdmundCs, 
ID  the  said  county,  two  burgesses ;  and  for  the  borough 
of  Eye,  in  the  same  county,  one  burgess,  of  the  most 
sufficient  and  discreet,  freely  and  indifferently  by  those 
who  at  such  election  should  be  present,  according  to 
YOL.  V.  3  u 
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SWAINE 

and  Others 

V. 

Lewis. 


Lord  Abinoer  C.  B. — The  question  in  this  case  was, 
whether,  in  an  action  on  a  bill  of  exchange  against  the 
drawer,  or  indorser,  when  it  became  essential  to  prove 
notice  of  dishonour,  and  it  appeared  that  such  notice 
was  given  by  letter,  it  was  necessary  to  give  a  notice  to 
produce  such  letter  before  secondary  evidence  of  hi 
contents  could  be  given.     The  case  in  the  Common 
Pleas  of  Kine  v.  Beaumont  was  discussed  before  us :  it 
was  there   decided,   after    consideration   and  confer- 
ence with  some  other  of  the  judges,  that  notice  to 
produce  a  notice  was  not  necessary,  and  particularly  in 
such  a  case  as  this.   All  the  judges  have  met,  and  after 
conferring  together  on  the  point,  consider  it  best  to 
adhere  to  the  opinion  expressed  in  the  Common  Pleas. 
It  will  now,  therefore,  be  taken  as  settled^  that  it  is 
unnecessary  to  give  a  notice  to  produce  a  notice  i»f 
dishonour  of  a  bill  of  exchange,  in  order  to  prove  tbe 
latter  notice  by  parol  evidence. 

Rule  dischai^. 


GooDAY  against  Clark. 


T^EBT  on  stat.  7  &  8  G.  4.  c.  53.  sect.  9.    The 

declaration  {qui  tarn)  stated,  that  heretofore,  and 

after  the  passing  of  a  certain  act  of  parliament  made 


In  a  gui  tain 
action  brought 
under  7  &  8 
G.  4.  c.  53.  s. 
9.  to  recover 

penalties  against  the  defendant  for  voting  at  an  election  for  members  of  paritameot, 
oeing  an  officer  of  excise;  the  proof  was,  that  at  the  time  of  voting  the  defendiit 
kept  an  inn,  over  the  door  of  which  the  words  ^  Excise  Office  **  were  painted  ii 
large  letters.  That  at  the  previous  registration  of  voters,  his  name  was  objected  to^ 
and  on  being  called  on  to  produce  his  commission,  he  produced  to  the  revising  iMff- 
rister  "  something  framed  and  glazed  like  a  picture  ;*'  that  it  had  been  once  seen  bgr 
a  witness,  was  partly  written  and  partly  pnnted,  and  authorized  the  defendant  lo 
collect  duties  of  excise.  That  he  had  received  entries  of  buildings,  &c  as  requiivl 
by  the  excise  laws  before  the  passing  4  &  5  H^.  4.  c.  51.  but  after  receiving  nodoeof 
that  act,  ceased  to  do  so: — -Held,  that  this  was  not  sufficient  evidence  for  ajv^yr 
that  at  the  time  of  voting,  which  was  after  the  passing  of  4  &  5  M^.  4.  c  51.  bcvtf 
an  ''  officer  of  excise,"  within  the  meaning  of  7  &  8  G.  4.  c.  53.  s.  9. 

Whether  since  4  &  5  TT.  4.  c.  51.  the  keeper  of  an  excbe  office  is  such  an  ofio^ 
of  excise  within  the  meaning  of  7  &  8  G.  4.  c.  53.  s.  9.  as  will  be  liable  to  peoiIt»s 
for  voting  at  an  election  of  a  member  of  parliament,  quere.     ScmbU,  that  he  isoot 
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and  passed  in  a  certain  session  of  parliament,  held 
in  the  2d  &  3d  years  of  the  reign  of  his  present 
majesty,  intituled,  "  An  act  to  amend  the  representa- 
tion of  the  people  of  England  and  Wales  ;*'  and  also 
after  the  passing  of  a  certain  other  act  of  parlia- 
ment made  and  passed  in  the  same  session  of  par- 
liament, and  intituled  "  An  act  to  settle  and  describe 
the  divisions  of  counties,  and  the  limits  of  cities 
and  boroughs  in  England  and  Wales,  in  so  far  as  re- 
spects the  election  of  members  to  serve  in  parliament ;" 
to  wit,  on  the  30th  day  of  December  1834,  a  certain 
writ  of  our  said  lord  the  now  king,  under  the  great  seal 
of  Great  Britain,  issued  out  of  his  said  majesty's 
Court  of  Chancery,  (the  said  court  being  then  and  still 
bolden  at  Westminster,  in  the  county  of  Middlesex,) 
directed  to  the  then  sherifFof  the  county  o{ Suffolk;  by 
which  said  writ,  after  reciting  that  by  the  advice  and 
assent  of  his  majesty's  council,  for  certain  arduous  and 
argent  aifairs  concerning  Iiis  majesty,  the  state,  and  the 
defence  of  his  said  majesty's  said  united  kingdom, 
and  the  church,  his  said  majesty  had  ordered  a  certain 
parliament  to  be  holden  at  his  said  majesty's  city  of 
Westminster,  on  the  19th  day  of  February  then  next 
ensuing,  and  there  to  treat  and  have  conference  with 
the  prelates,  great  men,  and  peers  of  his  said  majesty's 
realm,  his  said  majesty  did  command  and  strictly  enjoin 
the  said  sheriff  that  (proclamation  thereof  and  of  the 
time  and  place  of  election  being  first  duly  made  for 
the  said  county,)  four  knights  of  the  most  fit  and  dis- 
creet, girt  with  swords,  (that  is  to  say)  two  knights  for 
each  division  of  the  said  county,  and  for  each  of  the 
boroughs  of  Ipswich,  Sudbury,  and  Bury  St.  Edmund! s, 
in  the  said  county,  two  burgesses ;  and  for  the  borough 
of  Eye,  in  the  same  county,  one  burgess,  of  the  most 
sufficient  and  discreet,  freely  and  indifferently  by  those 
who  at  such  election  should  be  present,  according  to 


1835. 


YOL.  v. 
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1835.  At  the  trial  before  Vaughan  J.  at  the  last  Svjbft 

assizes,  an  examined  office  copy  of  the  writ  for  the 
election,  and  the  sheriff's  return  to  it,  was  produced. 
A  clerk  from  the  office  of  the  clerk  of  the  peace  for 
Suffolk  produced  the  poll-book  containing  the  defend- 
ant's name;  the  poll-clerk  at  the  booth  proved  that, 
on  the  day  laid  in  the  declaration,  the  defendant  ten- 
dered his  vote  for  certain  candidates  at  the  election  for 
West  Suffolk^  and  that  he  kept  the  White  Horse  in  Swi- 
bury,  over  the  door  of  which  was  the  defendant's  name, 
and  the  words  ''Excise  Office"  painted  in  large  letters  on 
a  board.  The  voting  was  also  proved  by  another  witness, 
according  to  the  act.  The  defendant  was  then  proved 
to  have  received  entries  of  places  for  selling  beer,  and 
rooms  for  keeping  exciseable  articles,  even  after  the 
passing  of  4  &  5  TF.  4.  c.  51.  in  August  1834  :  by  whidi 
act,  the  duty  of  receiving  entries  was  transferred  to  the 
district  surveyor  of  excise.  That  officer  gave  parol 
evidence  of  the  defendant's  commission  (a),  it  not  being 
produced  by  him  on  notice.     He  had  seen  it^  and  said,  it 

(a)  Copy  AppoiDtment  of  Excise  Office  Keeper. 
To  all  to  whom  these  presents  shall  come,  greeting.    Know  ye  thit  «• 
whose  names  are  hereunto  !»et  and  seals  fixed,  being  the  major  part  of  tk 
chief  commissioners  and  governors  for  the  management  of  the  receipt  of 
excise,  and  other  duties  put  under  our  management  and  receipt,  ia  pv- 
suance  of  the  powers  and  authorities  to  us  given,  have  constitnted,dcpittdi 
and  appointed,  and  by  these  presents  do  constitute,  depute,  andappMit 
John  Clark  to  be  our  deputy  agent  and  officer,  for  keeping  of  theoffioiflf 
excise,  at  the  sign  of  the  White  Hiyrse  in  the  town  of  Sudbury,  withialke 
county  of  Suffolk;  and  for  the  receiving  of  all  entries  to  bemadebjiD 
common  brewers,  distillers,  rectifiers,   victuallers,  innkeepers,  akhoM^ 
keepers,  and  other  sellers  and  retailers  of  beer,  ale,  cyder  and  peny,  t^f^ 
and  of  all  other  exciseable  liquors,  makers  of  vinegar,  sweets,  metbe|liai>^ 
mead  for  sale  ;  and  also  by  all  maltsters  and  makers  of  malt,  hop  pliaMii 
and  by  all  makers  of  candlef,  soap,  starch,  paper,  pasteboard,  millboaidiB^ 
scalcboard,  and  by  all  printers,  paintci-s,  and  stainers  of  paper,  aod  by  tU 
printers,  painters,  and  stainers  of  silks,  calicoes,  linens,  and  staf&;  tanoeOi 
tawers,  curriers,  and  dressers  of  hides  and  skins,  and  pieces  of  bides  i>^ 
skins,  makers  of  vellum  and  parchment;  and  by  all  sellers  of  or  dealeifi* 
brandy,  of  tea,  makers  of  glaas,  makers  of  bricks  and  tiles,  and  by  all  deileo 
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was  partly  written  and  partly  printed^  and  appointed 
the  defendant  to  receive  duties  of  excise.  In  October 
18S4f,  witness  directed  the  defendant  to  discontinue 
to  receive  the  entries,  which  he  the  defendant  ac- 
cordingly ceased  to  do :  so  that  he  had  nothing  to  do 
with  collecting  or  receiving  the  excise  duties,  that  duty 
being  performed  by  the  witness  after  October  1834 ; 
but  continued  to  suffer  the  collector  to  attend  and 
receive  the  duties  at  his  house  eight  times  a-year, 
receiving  no  remuneration  from  the  excise  for  so  doing 
or  on  any  other  account.  The  defendant,  when  called  on 
for  his  commission  before  the  revising  barrister,  at  the 
registration  for  Sudbury  in  1834,  produced  something 
framed  and  glazed  like  a  picture.  He  was  struck  off 
the  lists  on  that  occasion.  The  plaintiff  was  nonsuited, 
with  leave  to  enter  a  verdict  for  500/.  A  rule  nisi 
having  been  obtained  last  term, 


Storks  Serjt.  Wightman  and  Byles  showed  cause  in 
this  term. — The  plaintiff  is  bound  to  prove  that  the 
defendant  was  an  officer  of  excise  at  the  time  of  voting 
in  January  1834.     If  he  was  one  before  the  passing  of 


in  and  tellert  of  wine  by  wholesale  and  retail ;  aod  all  other  person  and 
persons  whatsoever,  chargeable  or  to  be  chargeable  with  any  duties  that 
DOW  are  or  hereafter  may  be  under  our  receipt  or  management,  or  under  the 
receipt  and  management  of  the  commissioners  of  excise  for  the  time  being  \ 
wad  for  the  receiving  of  the  duties  on  the  commodities  aforesaid,  and  for  per- 
frnming  of  all  other  matters  and  things  touching  the  said  duties,  according 
to  the  several  acts  of  parliament  relating  to  the  same.  This  our  commission 
to  continue  and  be  in  force  during  the  pleasure  of  us  the  said  commissioners, 
or  the  major  part  of  us,  or  the  commissioners  of  excise  for  the  said  duties, 
or  the  major  part  of  them,  for  the  time  being. 

In  iritneie  whereof  we  have  hereunto  set  our  hands  and  seals,  the 
day  of  in  the        year  of  the  reign  of  our  sovereign  lord,  &c.,  and  in 

the  year  of  our  Lord  18 

C.  I>.  &c. 
£otered|  W,  S,,  Clerk  of  Securities. 
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4  &  5  TF".  4.  c.  51.  in  the  previous  October,  he  was  no 
longer  such  after  that  act  passed  in   October  1834. 
The  plaintiff  relies  on  7  &  8  G.  4.  c.  53.  sec.  9.  which 
enacts  that  no  commissioner  or  assistant  commissioner 
of  excise,  or  officer  of  excise,  or  person  employed  in 
the  charging,  collecting,  or  managing  of  any  part  of  the 
revenue  of  excise,  shall  be  capable  of  giving  his  vote 
for  the  election  of  any  person  to  serve  in  parliament; 
and  if  he  votes  during  the  time  he  shall  hold,  or  within 
two  calendar  months  next  after  he  shall  have  ceased  to 
hold  or  execute  any  office  or  employment  as  aforesaid, 
his  vote  shall  be  void,  and  he  shall  for  every  sad 
offence  (proved  on  oath  by  two  credible  witnesses)  for- 
feit 500/.,  one  moiety  to  the  informer,  and  the  other  to 
the  poor  of  the  parish  in  which  his  offence  is  com- 
mitted (a).     But  the  system  of  collection  and  manage- 
ment which  prevailed  before  October  1834,  has  given 
place  to  a  new  one.     Under  the  old  acts  of  12  Car.  & 
c.  S3.,  and  15  Car.  2.  c.  ll.s.  9.  a  head  office  was  fixed 
in  London^  as  at  present,  with  district  officers  in  maibt 
towns,  which  were  to  be  kept  open  a  certain  nmn- 
ber  of  hours  each  day,  in  order  to  receive  entries  of 
buildings  and  utensils,  and  receipt  of  duties,  &c.  at 
such  district  offices.    The  nature  of  the  employment 
imposed  by  these  acts  on  the  office  keeper  might  hare 
had  the  effect  of  making  him  an  excise  officer,  had  not 
the   duty  imposed  on  him  of  collecting  duties  beea 
taken  away  by  7  &  8  G.  4.  c.  53.  s.  25.  and  s.  127,  and 
his  power  to  receive  entries  which  was  in  part  taken 
away  by  53  G.  3.  c.  15.  s.  18,  and  7  &  8  G.  4.  C.25.S. 
15.  was  finally  put  an  end  to  by  4  &  5  H^.  4.  c.  51.  i.  & 


(a)  By  wc.  10  of  the  same  act,  no  officer  of  excbe  or  person  empttf^  ■ 
the  collection  or  managemeDt  of,  or  accounting  for  the  revenue  of  esdM,* 
any  part  thereof  (except  the  keeper  of  an  office  of  excise,  as  theieinaAef  b^ 
tioned,)  shall,  whilst  be  shall  be  sach  officer,  or  so  employed  u  ikM^ 
deal  or  trade  in  any  commodities  subiect  to  aoy  dirties  of  txcm,  &c 
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Thirdly,  though  15  Car.  2.  c.  U.  s.  9.  which  directed        1835. 
him  to  attend  at  the  excise  office  during  certain  hours, 
18  unrepealed,  still  as  that  attendance  was  only  to  re- 
ceive duties  and  entries,  it  has  ceased  to  be  his  duty, 
and  is  transferred  to  the  collector ;  then  his  attendance 
is  superfluous ;  were  this  otherwise,  he  could  not  hare 
been  without  salary.    [Lord  Abinger  C.  B.     The  mere 
act  of  the  commissioners  of  excise  in  naming  a  party  to 
reeme  duties  and  entries  cannot  deprive  a  man  of  his 
vote,  without  proof  of  his  acting  in  the  office.     He 
may  or  may  not  be  an  officer  of  excise,  but  it  does  not 
feHow  from  that  act  of  the  commissioners  that  he 
is.     Alderson  B.    The  officer  proved  that  the  de- 
fendant never  collected  the  duties,  and  there  is  no 
evidence  to  contradict  him.     An  authority  enabling 
the  defendant  to  collect  duties  of  excise  was  the  only 
;  is  that  sufficient,  without  showing  his  accept- 
of  that  authority  by  acting  on  it?     The  parol 
evidence  shows  that  he  never  did  so  collect  or  receive 
duties,  and  that  his  acting,  even  in  receiving  entries, 
bad,  before  he  voted,  been  put  an  end  to  by  statute. 
BoUcmd  B.    Sect.  18  of  7  &  8  G.  4.  c.  53.  shows,  that 
the  act  alludes  not  to  an  office  keeper,  but  to  riding 
officers.]    The  exemption  in  s.  10  (a),  does  not  show 
diat  the  office  keeper  is  an  *'  officer  of  excise,"  as  de- 
scribed in  s.  9 ;  for  being  engrafted  on  the  original 
words,  ex  abundanti  canteld,  it  cannot  increase  their 
eflfect.     Thus  in  Smitheit  v.  Blythe  (&),  king's  ships  of 
war  were  excepted  from  paying  toU,  under  words  in  an 
•et  which  imposed  it  on  "  ships  and  vessels  "  passing 
a  Bgiithouse,  and  it  was  held  that  the  king's  other 
diips  were  not  chargeable  by  implication.     Lord  Ten- 
ierdem  said,  "  As  the  exception  must  be  out  of  that 
which  is  previously  granted,  it  cannot  operate  by  in- 

(a)  AnU,  p.  1006.  (6)  1  B.  &  Adol.  d09. 
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tendment  to  impose  a  charge  which  the  words  of  the 
grant  are  not  extensive  enough  to  comprehend.   The 
exception  cannot  give  a  greater  effect  to  the  grant  thaa 
its  own  terms  admit  of,  and  I  think,  therefore,  that  m 
exempting  ships  of  war,  which  may  have  been  done 
ex  majori  cantela^  it  does  not  impose  a  liability  on  other 
vessels  of  the  crown."    Again,  Serjeanfs  Inn,  which  is 
within  the  city,  is  expressly  exempted  from  the  Mtddk- 
sex  Registry  Act,  7  Ann,  c.  20.  s.  17.,  but  that  act  k 
held  not  to  apply  to  the  city  of  London.    To  maiDtsba 
so  penal  an  action,  a  definite   office,  and  an  officer 
duly  appointed,  should  have  been  proved.    The  Oak^ 
hampton  Committee  (a)  decided  in  favour  of  the  vote  of 
an  excise  office  keeper. 


Talfourd  Serjt.,  B,  Andrews^  and  Gunning  contrJL 
First,  the  defendant  was  an  officer  of  excise  before 
4  &  5  W.  4.  c.  51.  passed.  For  an  excise  office  keeper 
is  appointed  by  the  commissioners  of  excise,  and  is 
liable  to  dismissal.  At  his  house  were  to  be  per- 
formed certain  acts,  made  necessary  by  the  excise  kws. 
Nor  is  receipt  of  salary  essential  to  constitute  an  office 
of  profit,  Delane  v.  Hillcoat  (b) ;  for  profit  may  notirith- 
standing  be  the  result  of  holding  a  particular  office, 
as  in  this  case,  from  the  additional  custom  brought  to 
the  defendant's  inn.  But  the  excise  office  is  still  kept 
open  for  the  usual  hours,  under  the  old  acts,  and  moit 
be  so;  for  by  7  &  8  G.  4.  c.  Si.  s.  108.  and  s.  llOi 
goods  subject  to  duties  of  excise,  and  seized  on  tbst 
account,  must  be  deposited  there,  to  be  dealt  with 
according  to  law.  If  so,  there  must  be  an  office  keeper* 
Looking  at  sect.  9.  the  office  keeper  is  equally  subject 
to  the   commissioners,    as   acknowledged   offioen  ^ 

(a)  1  Peck.  Elect.  Cases,  373 ;  Rogers  on  Elections,  4th  edit.  87. 
(6)  9  B.  &  Cres.  310. 
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excise.  He  is  therefore  directly  within  the  influence 
of  the  crown,  against  which  the  prohibition  to  vote  is 
pointed.  The  proviso  in  sect.  10.  would  abundantly 
include  an  excise  office  keeper,  if  the  legislature  so 
intended,  and  the  expression  there  used  may  be  a  key 
to  that  intention,  without  seeking  to  enlarge  by  it,  as 
of  necessity,  the  original  enacting  terms.  That  the 
intent  may  appear  by  the  exception,  is  clear  from 
JFitzwiUiams  v.  Fitzwilliams  (a).  There,  by  a  devise 
of  all  the  testator's  goods,  plate,  and  jewels,  except 
the  lease  of  F.,  all  the  testator's  other  leases  were  held 
to  pass  for  the  above  reason.  The  circumstance,  that 
the  keeper  of  an  excise  office  is  usually  a  pubUcan,  on 
account  of  the  excise  business  bringing  customers  to 
the  house,  explains  the  exception. 

Secondly,  the  act  4  &  5  fF.  4.  c.  51.  has  not  deter» 
mined  the  defendant's  office,  though  it  has  put  an  end 
to  its  duties.  In  Stokes  v.  White  {b\  it  was  argued 
that  the  privilege  of  a  side  clerk  of  this  court  to  arrest 
an  attorney  of  another  court,  ceased  after  the  transfer 
by  statute  of  a  side-clerk's  duties  to  other  offices ;  but 
the  court  held,  that  the  office  notwithstanding  con- 
tinued to  exist,  and  retained  its  accustomed  privileges. 
[Lord  Abinger  C.  B.  Had  that  action  been  for  a  pe- 
nalty, the  act  might  not  have  been  construed  in  that 
way.  As  it  stood,  it  was  sought  to  take  away  a  privi- 
lege by  a  side-wind.]  The  question  here  is,  not  whe- 
ther the  duties  have  been  handed  over,  but  whether 
the  office  exists.  The  defendant  still  holds  out  that 
it  does,  and  not  being  shown  to  have  resigned  it,  must 
take  the  consequence. 


1835. 


Lord  Abinger  C.  B. — The  court  is  called  upon  in 
this  case  to  deal  with  two  questions,  in  their  nature 


(a)  Noy,  112;  Dyer,  261  b.  27  d.  (6)  AnU,  Vol  IV.  7S6,  798. 
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1835.       wholly  distinct.    The  first  being  the  general  question* 
whether  the  keeper  of  an  excise  office  is  ex  neces^ 
V.  tate  rei  an  officer  of  excise.     My  first  impression  when 

Clark.       ^jjjg  ^^^^  ^^g  moved  was,  that  under  sect.  10.  he  muii 

be  taken  to  be  so.    That  impression,  howerefy  has 
been  in  some  degree  removed  by  the  argument,  espe- 
cially by  the  course  taken  by  Mr.  Byles^  in  commeDtkig 
on  the  effect  of  the  several  statutes  he  has  referred  fco^ 
pointing  out  tlie  various  duties  imposed  upon  the  ofl&oe 
keeper  of  an  excise  office  by  the  older  statutes,  and 
those  transferred  from  him  to  other  persons  by  liter 
enactments.     But  sufficient,  at  all  events,  appears  upoo 
the  argument  to  raise  a  doubt,  whether  such  a  person 
is  or  is  not  an  officer  of  excise.     The  defendant  mij 
or  may  not  in  fact  be  such  an  officer;  it  may  appear 
that  he  is  so  by  his  commission  when  produced,  or  \tj 
proof  of  some  duties  he  has  to  perform,  or  of  some  pri- 
vilege he  enjoys  by  virtue  of  it.     But  I  think  the  eii- 
dence  in  this  case  is  altogether  inadequate  to  make  it 
so  appear.     The  proof  amounts  to  this,  that  defendiDt 
keeps  an  inn,  and  has  the  words  ^'  excise  office"  oter 
the  door;   that  his  vote  had   been  rejected  by  the 
revising  barrister,   before  whom  something  was  pnK 
duced,  supposed  to  be  his  commission.     Then  the  woi' 
veyor  is  called  to  describe  the  conunission,  of  whkh 
he  gives  an  imperfect  parol  account,  not  stating  uqr 
one  duty  or  privilege  the  party  was  bound  to  perfom 
or  entitled  to  claim  by  virtue  of  it.    It  does  not  appeir 
by  whom  it  was  granted,  whether  by  the  crown  or  bf 
the  commissioners,  or  by  the  surveyor-general  for  tbe 
district     Then  the  only  duty  which  we  might  infer  tbat 
he  would  have  to  do  as  an  officer  of  excise,  and  wbicb 
might  have  made  him  an  excise  officer,  he  is  proved  to 
have  ceased  to  perform  since  October  1834.  I  tbinki 
therefore,  the  plaintiff  has  failed  to  make  out  wbithe 
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was  bound  to  do  in  order  to  charge  the  defendant.  18S5. 
This  is  a  highly  penal  statute  in  limitation  of  a  fran- 
chise, and  imposing  most  severe  disabilities,  and  ought  to 
be  construed  very  strictly.  No  doubt  the  excise  offices 
were  originally  kept  by  officers  having  many  duties 
and  privileges,  e.  g.  of  stopping  carriages  on  suspicion. 
Again,  this  office  may  still  be  granted  to  a  party  being 
an  officer  of  excise.  But  the  plaintiff  has  failed  to  satbfy 
my  mind,  either  on  the  general  point  or  the  point  in 
tbu  particular  case,  viz.  that  in  the  month  o{  January 
1835,  when  the  defendant  tendered  his  vote,  he  was  in 
any  situation  which  rendered  him  liable  to  the  penal- 
ties of  this  act  of  parliament. 

BoLLAND  B. — I  am  of  the  same  opinion.  I  give  no 
opinion  on  the  general  question,  but  confine  myself  to 
the  absence  of  sufficient  proof  against  this  defendant. 
It  is  not  even  proved  clearly  that  he  was  himself  the 
keeper  of  the  office,  but  only  that  there  was  a  board 
over  his  door,  wiih  the  words  *^  excise  office"  on  it.  It  is 
shown,  that  in  fact  he  does  not  collect  the  duties.  But  it 
is  said,  that  after  the  proof  here  given  of  his  commission, 
it  must  be  taken  that  he  continues  to  discharge  its  duties. 
I  cannot  assent  to  that,  particularly  on  the  construction 
of  80  highly  penal  and  disqualifying  an  act.  More- 
OTer,  the  defendant  was  expressly  directed  by  his 
superior  officer,  to  cease  to  make  entries  after  the  14th 
October.  In  the  absence  of  satisfactory  proof  that  he 
was  in  fact  an  officer  of  excise,  I  think  the  rule  ought 
to  be  discharged. 

Alderson  B. — The  only  question  is,  whether^  at 
the  time  of  the  defendant's  voting  on  the  19th  January 
1835,  the  defendant  was  or  was  not  an  officer  of  excise. 
It  certainly  seems  to  have  been  considered,  at  the  time 
of  the  passing  of  the  7  &  8  6.  4.  c.  53.,  that  the 
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1835.  keeper  of  an  excise  office  was  an  officer  of  eicise, 
though  that  seems  to  follow  from  the  terms  of  the 
exception  in  the  tenth  section.  That  was  so  provided, 
because  he  had  then  duties  to  perform,  and  if  they 
have  been  taken  away,  it  seems  to  follow  that  he  no 
longer  remains  an  officer  of  excise,  within  the  meuuDg 
of  the  clause  imposing  a  penalty.  Upon  that  question! 
give  no  definite  or  distinct  opinion,  though  my  impro- 
sion  is  as  I  have  stated.  But  I  think  the  proo&  oo 
the  part  of  the  plaintiff  are  defective.  As  to  the  houif 
I  agree  with  my  brother  Bolland,  that  that  does  not 
even  prove  that  the  defendant  kept  the  office,  or  thit 
some  one  else  did  not  keep  it  there.  Then  there  ii 
the  loose  evidence  of  what  took  place  at  the  registn- 
tion,  and  the  surveyor's  statement  of  his  having  read 
the  commission,  and  of  the  defendant!*8  having  mide 
entries ;  but  the  same  witness  proves  also,  that  the  de* 
fendant  did  not  collect  duties,  and  that  since  4i&5W. 
4.  c.  51 .  his  duty  of  receiving  entries  had  ceased.  The 
only  proof  of  his  keeping  the  office,  is  the  proof  of  hii 
acting  as  an  officer,  and  that  acting  was  proved  to 
have  ceased  after  14th  October  1834.  The  only  resuk 
therefore  is,  that  if  he  ever  was  an  officer  of  excise,  he 
ceased  to  be  so  on  that  day.  I  am  very  glad  to  be 
able  to  free  the  defendant  from  so  severe  a  penalty  and 
disqualification  for  doing  that  which  a  committee  of  the 
House  of  Commons  has  said  he  may  do  lawfully, 

GuRNEY  B. — I  give  no  opinion  on  the  general  quci- 
tion;  it  is  sufficient  to  say,  that  if  the  plaintiff  had  a 
case  for  the  jury,  he  has  left  it  imperfect,  and  that 
under  circumstances  in  which,  by  ordinary  inditstiyi  be 
might  have  made  it  complete. 

Rule  discharged* 
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Doe  dem.  Smith  and  Another  against  Fleming. 

"PJECTMENT  brought  on  the  several  demises  of  G.B.  by  ;will 

Charlotte  Smith  and  Barbara  Watkins^  to  recover  j^  J^g  y^  ^^ 
certain  valuable  estates,  situate  in  the  county  of  Dorset,  daughter  for 

mi  •    1  1      1  -ri  7  •  •  ^""^j  remainder 

The  cause  was  tried  at  the  last  Dorsetshire  assizes,  to  her  sons 
when  a  verdict  was  taken  for  the  plaintiff,  subject  to  ^"^  daughters 

,       successively  in 

the  opinion  of  the  court  upon  the  following  case,  with  tail,  remainder 
liberty  to  either  party  to  turn  it  into  a  special  verdict.     jj}.g  "nd"his' 

George  Browne^  by  his  will  dated  6th  September  sons  and 
1775^  duly  attested  to  pass  real  property,  devised  all  tail;  <<  and  for 

bis  estate,  including  the  premises  which  are  the  sub-  default  of  such 

,  issue,  to  the 

ject  of  this  ejectment,  (charged  with  a  certain  annuity,)  vounger 

to  his  daughter,  Susannah  Browne,  for  life,  without  ^hTfemTl  ""of 
impeachment  of  waste,  with  remainder  to  trustees  to  B.  W,  and 
preserve    contingent    remainders;    remainder  to  the  be^gqualiy' 
first  and  every  other  son  of  the  said  Susannah  in  tail ;  divided 
remainder  to  the  daughters  of  the  said  Susannah  in  as  tenants  in 
tail  2  remainder  over  to  testator's  son,  F.  J.  Browne,  f^raraon ;  and 

in  default  of 

ibr  life,  without  impeachment  of  waste ;  remainder  to  such  issue  to 
trustees  to  preserve  contingent  remainders;  and  re-  bran  hesof 
mainder  to  the  first  and  every  other  son  of  the  said  the  family  of 
F.  J.  Browne  in  tail,  and  remainder  to  his  daughters  in  similar  terms). 
tail ;  and  the  will  then  proceeds  in  the  following  words ;  ^^  *^?  time 
"  and  for  and  in  default  of  such  issue,  I  give  and  made,  two 
devise  the  said  manors,  messuages,  farms,  &c.  charged  daughters  of 
and  chargeable  as  aforesaid,  unto  the  younger  branches  living,  one  of 
of  the  family  of  Brown  Willis,  esq.  of  WhaMon  Hall,  t a^t^ers 
in  the  county  of  Bucks.,  lawfully  begotten,  and  to  their  living,  the 
heirs  for  ever,  to  be  equally  divided  between  them,  chirdless,°and 

past  child 
bearing.  There  were  also  an  only  son  of  B.  IF.'s  eldest  son,  and  an  only  son  of 
his  third  son.  The  state  of  B.  W,*^  family  remained  the  same  at  the  death  of  the 
testator.  But  at  the  expiration  of  the  last  estate  tail,  56  years  afterwards,  there  were 
many  descendants  living  of  one  of  B.  WJ%  daughters,  as  also  of  his  third  son  :— 
Held,  that  the  devise  w^  void  for  uncertainty,  and  that  the  remainder  in  fee,  after 
the  extinction  of  the  estates  tail,  descended  to  the  heir  at  law. 
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share  and  share  alikci  and  to  take  as  tenants  in  com- 
mon ;  and  in  default  of  such  issue^  I  give  and  devise 
the  said  manors,  &c.  charged  and  chargeable  as  afore- 
saidy  unto  the  elder  branches  of  the  family  of  the  said 
Brown  Willis^  lawfully  begotten,  and  to  their  heirs  for 
ever,  equally  to  be  divided  among  them,  share  and 
share  alike,  and  to  take  as  tenants  in  common."    The 
testator  made  five  codicils  to  his  will,  but  neither  of 
them  affected  in  any  way  the  above  devise.     He  died 
in  January  1777.    His  daughter,   Susannah  Broume^ 
died  without  issue  in  1783;  his   son,  F.J.  Browne, 
died  without  issue  in  March  1833.     Brown  WiUish»A 
several  children,  both  sons  and  daughters,  and  died  in 
1761.     The  only  descendants  of  B.  Willis^  living  at 
the  date  of  the  testator's  will,  were  two  daughters, 
namely,  Mary  Hervet/,  born  in  1714,  and  AKce  Eyrtt 
born  in  1715;  and  four  daughters  of  Mary  Hervey, 
viz.  Mary  Adams,  born  1750,  Elizabeth  ffervey,  bom 
1750,  Charlotte  Smith,  one  of  the  lessors' of  the  plain- 
tiff, born  1752,  and  Barbara  Watkins,  the  other  lesior 
of  the  plaintiff,  bom  1754;  also  John,  who  took  the 
name  of  Fleming,  born  in  1749,  being  the  only  dSU 
of  Thomas,  the  eldest  son  of  Brown  Willis,  and  Thomas 
Willis,  born  1757,  being  the  only  child  of  Henry,  the 
third  son  of  Brown  Willis.     At  the  time  of  the  death 
of  the  testator,  in  January  1777,  the   same  perscHis 
were    living,    and    in  addition,    Jane   Caroline,  the 
daughter  of  Thomas,  the  son  of  Henry,  the  third  son  of 
Brown  Willis,  born  1 776.  At  the  time  of  the  death  of  the 
said  jP.  «/.  Browne,  all  the  above-mentioned  persooi 
were  dead,  except  the  two  lessors  of  the  plaintiff;,  the 
said  John  Fleming  left  no  issue.    The  said  Hwmas,  the 
son  of  Henry,  third  son  of  Brown  Willis,  left  issue  Job 
Willis  Fleming,  and  five  daughters,  viz.  the  said  J(S^ 
Caroline,  bom  1776,  (afterwards  married  to  Tkomi 
Meyrich,)  Charlotte  Caroline,  bom  1780,  Matilda,  bom 
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178S,  Harriett,  born  1785,  (now  the  wife  of  Henry       1835. 
Metcalf  Wardle,)  and  Julia,  born  1786,  (late  wife  of 
Edward  Orlebar  Smith.)    The  said  John  Willis  Flem- 
ing 18  now  living,  and  hath  issue  Hanoria,  bom  1814| 
«/*.  B.  WiUis,  born  1815,  Christophina  Buchanan,  bom 
1818,  Thomas  J.  Willis^hom  1818,  Harriett  Elizabeth, 
bom  1819,  Charlotte  Jane,  born  1821,  and  William 
Henry,  bom  1823.    The  said  Jane  Caroline  Meyrick 
died  in   1805,  leaving  issue  Jane,   now  the  wife  of 
jS^.  John  Charlton,    born   1803,  and  the   said  Jane 
CkarUon  hath  issue  Catharine,  Louisa,  Jane,  St.  John 
and  Lucy.  Charlotte  Smith,  one  of  the  lessors  of  the 
pUuntiff,  hath  issue  Charlotte,  born  1781,  Jane  Martha, 
bora  1785,  Eliza  Diana,  bom  1786,  Edward  Orlebar, 
bora  1788,  and  Penelope  Marshall,  bom  1793,  Charles 
Hervey,  born  1793,  and  Boteler  Chemocke,  bora  1796. 
The  said  Ann  Penelope  Marshall  hath  issue  Charlotte 
Hervey;  the  said  Charles  Hervey,  the  son  of  the  said 
Charlotte  Smith,  the  lessor  of  the  plaintiff,  hath  issue 
Charles  Hervey,  Francis  Maria  Dale,  Charlotte,  Julia, 
Elizabeth,  Emma,  Jemima,  Barbara,  and  Villiers  Cher- 
nache:  and  the  said  Boteler  Chemocke,  the  other  son 
of  the  said  Charlotte  Smith,  the  lessor  of  the  plaintiff, 
hath  issue  Boteler  Chemocke,  Charlotte  Hervey,  and 
Sarah  Whilby.    All  the  above-named  descendants  of 
Thomas,  the  son  of  Henry,  the  third  son  of  Brown 
Willis,  and  of  Charlotte  Smith,  the  lessor  of  the  plain- 
tifi^  were  living  at  the  decease  of  the  said  F.J.  Browne. 
The  defendant  is  the  second  son  of  the  said  J.  W.  Flem- 
imff,  and  is  also  devisee  in  fee  of  the  premises  in  ques- 
tion j  under  the  will  of  the  said  F.  J.  Browne,  who  was 
the  heir  at  law  of  the  said  testator  George  Browne. 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  lessors  of  the  plaintiff  are  entitled  to  any  and 
what  part  of  the  premises  in  question,  under,  the  will 
of  the  said  C  Browne.    If  the  Court  should  be  of 
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1835.       opinioni  that  the  lessors  of  the  plaintiff  are  not  endded 
to  any  part  oF  them,  the  verdict  is  to  be  entered  for 


^^  the  defendant;  on  the  other  hand,  if  the  Court  shall  be 

Smith  of  opinion  that  the  lessors  of  the  plaintiff  are  entided 

9.  to  the  whole,  then  the  verdict  is  to  stand ;  if  to  any 

FLEMiNa.  part,  then  the  verdict  to  be  entered  for  such  part. 

Hodgson  for  the  lessors  of  the  plaintiff.    The  ques- 
tion is,  what  reasonable  construction  can  be  put  on 
the  devise  in   remainder  to   the  younger  and  dder 
branches  of  the  family  of  Brown  Willis.    I  contend, 
that  it  gives  the  lessors  of  the  plaintiff,  as  descendants 
of  the  survivors  of  the  two  daughters  and  younger 
children  of  Brown  Willis^  a  vested  remainder  in  tai, 
expectant  on  the  determination  of  the  particular  eatatn 
of  the  daughter  and  son  of  the  testator;  whereas  die 
defendant,  who  claims  under  the  heir  at  law,  says  diat 
the  devise  is  void  for  uncertainty,  and  that  conse- 
quently the  property  descended  to  the  heir  at  law. 
The  general  rules  of  construction  of  wills,  prevent  a 
devise  from  being  held  altogether  void  for  uncertaintj, 
where  the  terms  will  bear  a  reasonable  interpretation, 
though  not  attainable  without  difficulty.     To  use  also 
the  words  of  Mr.  WigranCs  work  on  the  interpretation 
of  wills,  ''  It  must  always  be  remembered,  that  die 
words  of  a  testator,  like  those  of  every  other  person, 
tacitly  refer  to  the  circumstances  by  which,  at  the  doe 
of  expressing  himself,  he  is  surrounded.     If,  therefore, 
when  the  circumstances  under  which  the  testator  made 
his  will  are  known,  the  words  of  the  will  do  suffidendf 
express  the  intention  ascribed  to  him,  the  strict  lioAs 
of  exposition  cannot  be  transgressed,  because  the  coort^ 
in  aid  of  the  construction  of  the  will,  refers  to  dioie 
extrinsic  collateral  circumstances  tp  which  it  is  certam 
the  langjage  of  the  will  refers.    It  may  be  true,  tbat 
without  such  evidence  the  precise  meaning  of  the 
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words  could  not  be  determined;  but  it  is  still  the  will  1835. 
which  expresses  and  ascertains  the  intention  of  the 
testator."  By  another  general  rule^  if  the  words  of 
a  willy  thus  taken  in  reference  to  the  circumstances 
under  which  they  were  used,  will  give  a  vested  estate 
to  persons  who  sufficiently  answer  the  description,  the 
court  will  not,  by  giving  them  a  greater  latitude,  and 
taking  into  account  other  circumstances  and  contin- 
gencies, make  that  estate  contingent,  which  is  vested 
by  the  words  of  the  will,  the  intention  in  that  respect 
being  in  dubio. 

Under  these  rules  of  law  the  intent  of  this  testator 
may  be  discovered  and  effectuated.    Had  an  uneven 
number  of  descendants  of  Brown  Willis,  or  only  one 
Buch  descendant,  been  living  at  the  date  of  his  will,  it 
would  have  been  more  difficult  to  solve  the  expression 
of  "  younger  and  elder  branches  of  Brown  Willis's 
familt/"   But  there  were  in  fact  four  distinct  branches, 
who,  as  well  at  the  time  of  making  the  will,  as  of  the  testa- 
tor's death,  answered  the  description  oi  Brown  Willis's 
fiunUy;  two,  viz.  the  daughters  and  their  issue,  an- 
swering the  description  of  the  younger,  and  the  other 
twOj  the  grandsons  of  the  elder  branches.    No  case 
ascertains  the  legal  meaning  of  the  word  *'  branches ;" 
bat  that  of  the  word  ''  family,"  in  a  devise  to  the  family 
of  the  testator  himself,  is  held  to  be  a  devise  to  the 
heir  at  law,  the  head  of  the  family,  Wright  v.  Atkins  (a). 
Barnes  v.  Patch  (b)  decided  that  a  devise  to  the  fami- 
lies o{  A.  and  J3.,  means  a  gift  to  the  children  of  A. 
and  S.  taken  collectively,  exclusive  of  their  parents. 
That  being  so,  and  regard  being  had  to  the  general 
rule  of  construction  lastly  stated  above,  the  expression 
Wanches  will  embrace  certain  of  the  children  indivi- 

(a)  Reported  17  Ves.  255  ;  and  on  appeal  19  Ves.  301 ;  Cooper,  116 ; 
Tarnei*  143. 
(6)  a  Vet.  604. 

VOL.  V.  3  X 
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1835.  dually.  The  testator  may  not  have  accurately  known 
the  relationship  of  the  different  children  to  Brtw 
Willis,  and  may  have  considered  the  two  sons  to  re- 
present the  two  elder,  and  the  two  daughters  tbe 
younger  branches.  That  word  is  not  like  penoul 
seniority  or  juniority,  as  "  members"  or  "  individuib* 
would.  In  many  cases  an  elder  daughter  has  bees 
held  a  younger  "  child." 

If  it  is  asked,  what  would  have  been  the  fate  of  the 
devise  had  any  of  the  four  died,  living  the  testator,  it 
is  answered,  that  though  a  will  speaks  from  the  due 
of  the  death,  the  circumstances  surrounding  tbe  Ma* 
tor,  at  the  time  of  making  his  will,  must  be  taken  to  bi 
present  to  his  mind,  particularly  as  no  alteratioDof 
them  occurred  in  his  lifetime,  and  they  remained  tfai 
same  at  his  death  as  at  the  date  of  his  will.  CouU 
George  the  third,  after  ascending  the  throne  as  heir  at 
law  of  George  the  second,  have  taken  as  his  graodioa 
under  a  devise  to  George  the  second's  younger  childrent 
As  the  testator  preferred  his  daughter  ui  his  own 
family,  there  is  no  improbability  of  his  prefenring 
females  in  his  ultimate  dispositions.  Unless  both 
branches  took  in  succession  vested  estates  tail  with  cnM 
remainders  (a),  no  effect  would  be  given  to  the  defiie 
over,  or  to  the  well  known  rules  of  law,  that  an  inteieit 
capable  of  taking  effect  a»  a  vested,  shall  not  operate 
as  a  contingent  remainder,  and  that  a  contingent  re- 
mainder shall  be  preferred  to  an  executory  devise(i)i 
As  without  younger  there  could  not  be  elder  brancbei^ 
the  testator  could  not  intend  the  objects  of  the  aecoiMl 
devise  to  take  in  default  of  objects  of  the  first. 

Sir  William  FoUett  for  the  defendant.    This  devitf 
gives  an  estate  in  fee  to  the  younger  branches,  witb  i 

(a)  See  Dyer,  330 ;  Roll.  Abr.  335. 
(6)  hei  V.  Jjeggt,  3  T.  R.  489  n. 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


1019 


substitution  of  the  elder  for  the  younger  branches,  to 
arise  or  not  upon  the  contingency,  whether  at  the 
determination  or  spending  of  the  estates  tail,  there  be 
or  be  not  any  younger  branches  in  existence.    The 
lemainder  was  not  vested,  but  contingent;  and  the 
contingency  must  be  determined  at  the  time  when  the 
particular  estate  ended.    The  whole  argument  for  the 
lessors  of  the  plaintiff  is  founded  on  the  interest  of  the 
younger  branches  being  a  vested  remainder  expectant 
on  the  determination  of  an  estate  tail.    [Parke  B. 
Why  is  it  essential  to  the  claimants'  case,  that  there 
should  be  an  estate  tail  m  the  younger  branches?  The 
rest  of  the  will  may  be  void.]    The  whole  clause  must 
be  taken  together^  and  sense  made  of  the  whole  by 
tfaoee  who  set  it  up.    However,  the  devise  is  void  for  un- 
eertainty.  The  court  must  put  a  rational  construction  on 
the  win  if  it  can  be  found,  but  cannot  speculate  on  the 
testator's  meaning.    The  rule  is  thus  stated  in  JarmarCs 
edition  of  Powell  on  Devises^d)  \  '*  Whenever  there  is  an 
irreconcilable  uncertainty  in  the  disposition  made  by  a 
testator  of  his  real  property,  the  title  of  the  heir  at 
law  shall  be  preferred  to  all  others,  because  where  a 
court  cannot  find  words  in  a  will  which  either  expressly 
or  by  necessary  implication,  denote  the  testator's  in* 
tention,  beyond  the  possibility  of  a  doubt,  the  rules 
of  law  directing  descents  which  are  certain,  must  pre- 
vaily  and  cannot  be  superseded  by  an  uncertain  devise." 
The  heir  is  prim&  facie  entitled,  and  the  estate  cannot 
be  taken  out  of  him  till  he  is  displaced,  and  by  the 
terms  of  his  ancestor's  will,  beyond  the  possibility  of  a 
doubt  in  the  minds  of  the  court.    But  if  a  will  is  so 
uncertain  that  the  court  cannot  see  what  persons  or 
dasses  are  intended  to  take  under  it,  the  heir  at  law 


1835. 

Doe 

d. 

Smith 

and  Another 

Fleming. 


(a)  Vol.  1.  348,  collecting  the  cases,  to  which  add  Davis  deni.  Selby  ten. 
2  Scott,  82. 

3x2 
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1835.        cannot  be  ousted.    No  doubt  the  court  must  connder 

the  situation  of  Brown  Willises  family  at  the  time  of 

making  this  will ;  but  it  is  erroneously  assumed,  that  ai 

it  remained  the  same  at  the  testator*8  death,  it  is  ther^ 

fore  unnecessary  to  consider  what  would  have  been 

the  interpretation  of  the  will  if  any  alteration  of  ci^ 

cumstances  had  taken  place  in  the  interval.    Batio 

to  consider  is  very  material  to  the  due  examination  of 

this  question.     Suppose  one  of  the  daughters  bad  died 

in  the  testator's  lifetime  without  issue,  who  would  baie 

taken  her  share?    [Parke  B.   The  heir  at  law.    So  if 

she  died  leaving  a  daughter ;  for  the  devise  would  be 

void,  as  it  speaks  from  the  death  of  the  testator.   Loid 

Abinger  C.  B.  We  cannot  tell  that  he  might  not  bate 

altered  his  will  had  circumstances  changed.    The  true 

rule  seems  to  be,  that  a  will  speaks  from  the  time  of 

the  testator's  death ;  and  that  ambiguities  in  it  ouy  be 

explained  by  reference  to  circumstances  existing  at 

the  time  it  was  made.     Parke  B.  A  will  is  supposed 

to  speak  from  the  time  of  the  death,  where  claoei 

of  persons  are  provided  for  by  it.]     The  testator  can> 

not  be  taken  to  have  been  ignorant  of  the  family  of 

Brown  Willis.    Then  how  could  he  mean  to  desigmite 

particular  individuals,  and,  knowing  their  names,  to  cal 

them  branches.     What,  can  it  be  said  that  he  meant 

to  give  specially  to  the  two  granddaughters  and  the 

two  grandsons  ?    The  testator  clearly  meant  that  tboie 

should  take,  who  were  the  younger  branches  of  Atwi 

Willis's  family  at  the  period  when  the  previous  estates 

tail  should  fall  in ;  and  that  if  no  younger  braocbei 

then  existed,  the  elder  should  take.    The  estate  given 

is  contingent  on  the  determination  of  the  estates  till 

giving  the  elder  branches  a  chance  of  taking,  if  «t 

that  time  no  younger  branches  should  exist.    Neither 

estate  could  vest  if  the  substitution  of  one  for  the  other 
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depends  on  a  contingency.    The  testator  would  have       1835. 
named  the  children,  and  not  used  the  word  '  branches/ 
had  he  not  contemplated  a  future  period. 

Next,  who  are  the  younger  and   who  the  elder 
branches  of  the  family  of  B,  Willis?    A  devise  to  ''  my 
sister  C.'s  family,  to  go  in  heirship  for  ever/'  passed 
the  estate  to  C.'s  eldest  son  and  heir  in  fee.  Doe  A.  Chat'- 
taway  v.  Smith  (a).    A  devise  to  the  *  house/  or  '  family/ 
or  '  stock/  is  to  be  understood  of  the  heir  principal 
of  the  house;  see  Chapman's  case(i)  relied  on  by  Lord 
Hobart  in  Counden  v.  Clarke  (c),  and  by  Sir  W,  Grant 
in  Wright  v.  Athyns  {d).    The  context  of  the  devise  in 
Barnes  v.  Patch,  plainly  showed  ''  families"  to  be  there 
nomen  collectivum.     The  claimants  should  point  out 
some  persons  in  certain  whom  the  testator  would  desig- 
nate as  younger  and  elder  branches.     The  testator 
probably  contemplated,  that  at  the  end  of  a  long  period 
occupied  in  wearing  out  the  estates  tail,  there  might 
be    many  descendants   issuing  from   the    elder    and 
younger  branches  of  B.  Willis's  family,  who  might 
then  take  as  tenants  in  common.    The  defendant  is 
descended  from  a  younger  branch  of  the  family,  viz. 
B*  Willis's  second  son.     The  testator  might  not  wish 
the  elder  son  of  B.  Willis  to  take  his  property,  because 
he  would  inherit  his  father's  estate;  but  what  proves 
him  to  have  meant  B.  Willis's  daughters  ?     It  is  only 
the  acddent  of  an  even  number  of  sons  and  daughters 
which  saved  the   claimant  from   the  impossibility  of 
classing  an  uneven  number.    The  testator  more  proba- 
ta meant  particular  lines  of  the  family,  not  particular 
persons  of  it.    Descendants  of  daughters  cannot  pro- 
perly be  designated  '*  branches"  of  their  grandfather's 
fiunily*  for  they  do  not  bear  his  name  or  arms,  but  re** 
present  the  families  into  which  the  daughters  married. 

(c)  5  M.  &  Sel.  126.  \,b)  Dyer,  333. 

(c)  Hobail,  33.  (c/)  17  Vesey,  26h 
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1835.  If  1^  ^^  doubtful  whether  the  testator  referred  to  the 
descendants  of  daughters  or  of  sons^  the  estate  ougfal 
not  to  be  taken  from  the  heir  at  law.  Instances  d 
substitution  of  one  estate  in  fee  for  another,  will  be 
found  in  Goodright  v.  Dunham  {a),  Kenn  v.  l>u;<m(i) 
Doe  V.  Perryn  {c\  Doe  d.  Davy  v.  BrunsaU  {d),  mi 
see  Preston  on  JEstates,  488.  Nothing  is  said  as  tc 
the  share  of  any  daughter  but  Mary  liervey,  throiigl 
whom  the  lessors  of  the  plaintiff  claim.  [hoTd  AbUga 
C.  B.  They  say  there  were  cross  remainders  by  impSt' 
cation.]  Whether  or  not  that  can  be  so  implied,  the 
court  must  be  satisfied  that  the  estate  was  intended  to 
go  to  Mary  Hervey  and  her  descendants. 

Hodgson  in  reply.  If  the  court  is  compelled  to  hoU 
this  to  be  a  contingent  remainder,  there  is  no  such  no- 
certainty  as  will  avoid  the  will;  for  the  divisioo  of 
branches  is  still  sufficiently  certain,  though  the  penoDs 
designated  by  those  words  are  not  so.  [Parke  K 
Suppose  that  the  Court  should  think  that  the  testator 
had  no  particular  individuals  of  the  family  in  view,  who 
would  answer  the  description  of  "  younger  branchei" 
under  that  contingent  remainder.]  No  such  penois 
can  be  pointed  out,  but  that  imcertainty  is  a  reaioi 
why  the  court  will  hold  that  he  had  in  his  mind  aone 
particular  individuals.  If  the  estate  devised  was  as 
estate  tail  with  cross  remainders,  the  lessors  of  the 
plaintiff  have  the  whole,  and  both  parts  of  the  ienn^ 
are  satisfied ;  but  they  may  recover  a  moiety  as  die  d^ 
scendants  of  Mary  Hervey,  if  the  younger  braiiGki 
took  an  estate  in  fee.  The  substitution  contended  if 
could  not  take  place,  because  there  must  be  bocb 
younger  and  elder  branches  to  satisfy  the  devise.    Ittf 

(a)  Doug.  264.  (6)  1  B.  Sc  P.  254. 

(e)  3  T.  R.  484.  (d)  6  T.  R.  30. 
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thrown  out,  that  the  terms  "  branches  of  the  family/'  1835. 
Hught  exclude  the  "  children"  of  B.  Willis  taken  col- 
lectively. [Lord  Abhiger  C.  B.  The  testator  clearly 
ccmtemplated  that  the  estate,  whenever  it  did  vest,  would 
Test  in  more  than  one  person.]  This  will  is  unique  in 
requiring  not  only  more  than  one  person,  but  also  more 
than  one,  both  in  the  elder  and  younger  branches  of 
the  fiimily,  in  whom  to  vest  the  estate.  The  devise  in 
J)oe  v.  Smith,  ''to  go  in  heirship  for  ever/'  is  quite  con- 
trary to  a  devise  to  the  branches  of  a  family;  which  im- 
plies more  takers  than  one.  Would  a  devise  to  all  the 
branches  of  jB.  Ifillis's  family  be  void  for  uncertainty? 
It  might  mean  to  designate  the  children  and  grand- 
children jointly.  Suppose  a  devise  to  the  Yorkshire 
branches  and  then  to  the  Devonshire  branches  of  a 
fiunily,  and  that  there  were  two  branches  in  each  of 
those  counties,  would  not  they  take  in  succession? 
The  branches  become  such  as  soon  as  they  leave  the 
parent  stock,  but  cannot  exclude  the  children  who  in- 
dividually compose  them.  It  should  not  be  Ughtly  as- 
sumed that  the  testator  intended  to  provide  for  persons 
who  might  not  be  in  definable  existence  for  two  centuries. 
In  Doe  d.  Long  v.  Prigg  {a),  Bayley  J.  said,  *'  The  law 
uiclines  to  such  a  construction  as  will  tend  to  vest  a  re- 
mainder unless  a  contrary  intention  appears,  because 
contingent  remainders  are  in  the  power  of  the  particu- 
lar tenant  and  may  be  destroyed ;  and  it  is  more  likely 
the  testator  should  have  intended  that  the  limitations 
he  made  should  be  secure,  than  that  they  should  be 
liable  to  be  defeated."  But  in  this  case  there  are  no 
words  of  survivorship  at  all.  Mr.  Justice  BayUy's 
doctrine  much  resembles  that  of  Lord  Hardwicke  in 
Ives  V.  Legge  (b),  where,  on  a  devise  to  M.  L.  for  life, 
remainder  to  the  children  of  her  body  and  her  heirs, 

(a)  8  B.  &  Cr.  236.  (Jb)  Stated  in  a  note  to  3  T.  R.  488. 
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1835.  and  in  default  thereof  to  W,L,  in  fee,  it  was  held,  that 
W.  L.  took  a  vested  remainder.  It  was  then  argued, 
that  the  will  operated  to  give  the  estate  to  the  descend- 
ants of  sons,  because  the  descendants  of  daughter! 
could  not  be  considered  branches  of  his  fanalyi 
daughters  not  having  preserved  the  testator's  Dane 
and  arms.  That  observation  comes  with  ill  grace  firon 
the  defendant,  who,  though  descended  from  B.  Wiiyi 
son,  no  longer  bears  his  name  and  arms.  Though  the 
testator  knew  the  number,  sexes,  and  persons  of  the 
devisees,  and  that  they  constituted  four  branches  at  the 
time  he  made  his  will,  he  might  not  know  their  pre- 
cise relationship  to  B.  Willis^  whether  his  chiUroi  or 
grandchildren,  and  therefore  designated  them  u 
''branches."  That  would  explain  the  whole  dame. 
Nor  can  it  be  objected  to  this  construction  thatitmakei 
the  will  rest  on  circumstances  merely  fortuitous,  fcr 
every  will  does  so  rest.  And  a  devise  to  ^.'s  son  named 
John^  which  would  be  void  for  uncertainty  if  there  wm 
no  son  of  that  name,  is  equally  fortuitous.  Dot  t. 
Prigg  and  Cholmondely  v.  Clinton  (a),  show  that  when 
a  will  can  be  so  construed  as  to  give  a  vested  estate  to 
particular  persons,  they  shall  take.  It  is  contended, 
that  the  words  of  thb  devise  created  an  estate  tail  in 
the  two  daughters,  with  cross  remainders  between  then 
by  implication ;  Athertan  v.  Pye  (J),  WaUon  ▼. 
Foxon  (c),  Green  v.  Stephens  (rf).  But  if  the  de?iac  to 
the  younger  branches  is  a  devise  in  fee,  the  lessors  of  the 
plaintiff,  as  heirs  at  law  of  Mary  Hert>€y,  are  entided 
to  a  moiety.    The  estate  could  not  go  over  till  fiiOure 

of  issue  of  both  the  daughters. 

Cur.  adv.  9S&« 

In  Michaelmas  term  1835,  judgment  was  delivered  bf 

(a)  2  Meriv.  171,  340;  2  B.  &  Aid.  625;  2  Jac.&  W.81. 

(6)  4  T.  R.  713.  (c)  2  East,  36.  (d)  17  Vei.  64. 
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Lord  Abinger  C.  B.  who,  after  stating  the  material  1835. 
facts  of  the  case,  proceeded  thus : — The  question  is, 
whether  the  lessors  of  the  plaintiff  are  entitled  to  any, 
and  if  any,  what  portion  of  the  premises  devised  by  the 
will  of  G.  Browne*  Upon  the  best  consideration  which 
we  can  give  to  this  question,  we  are  of  opinion  that  the 
lessors  of  the  plaintiff  take  no  portion  of  these  estates. 
It  was  admitted  in  argument  on  both  sides,  that  there 
is  no  case  precisely  in  point,  nor  any  in  which  a  legal 
construction  has  been  given  to  the  words  **  branches" 
of  a  family.  In  fact,  for  the  purposes  of  construing  an 
obscure  will,  antecedent  cases  whicK  are  not  directly 
in  point,  can  be  of  no  other  use  than  that  of  establish- 
ing or  illustrating  rules  of  construction.  These  rules 
being  once  admitted,  their  application  to  the  case  in 
question,  and  their  effect  upon  it,  when  applied,  must 
still  be  open  to  discussion.  It  was  said  by  the  counsel 
for  the  lessors  of  the  plaintiff)  that  the  mere  difficulty 
of  arriving  at  a  true  construction  at  once,  is  not  a  suffi- 
cient reason  for  not  attempting,  if  possible,  to  find  a 
meaning  for  the  testator.  It  must  be  admitted  that 
the  court  is  bound  to  apply  itself  with  all  diligence  and 
attention  to  find  the  meaning  of  the  testator,  if  it  can 
possibly  be  found,  however  difficult  and  obscure ;  but 
if,  after  every  effort  to  find  that  meaning,  it  becomes 
impossible  to  solve  the  difficulty,  and  dispel  the  obscu- 
rity, if  no  judicial  certainty  can  be  obtained  of  his  real 
meaning,  then  the  court  is  not  bound  to  supply  a 
meaning  by  conjecture,  or  to  adopt  an  arbitrary  mean- 
ing for  the  purpose  of  giving  some  effect  to  unmeaning 
or  ambiguous  clauses.  It  was  also  laid  down  by  the 
plaintiff's  counsel,  that  in  construing  a  will,  the  testator 
must  be  presumed  to  speak  with  reference  to  existing 
circumstances;  and  further,  that  wherever  the  words 
of  the  will  can  bear  such  an  interpretation,  the  court 
should  so  expound  them  as  to  give  a  vested  estate.    It 
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1835.       may  be  doubted,  whether  on  a  special  verdict  (and  this 

^'^^'^      case  is  to  be  turned  into  a  special  verdict)  the  testator  can 

^.  be  presumed,  without  an  express  finding  of  the  jury,  to 

Smith       Yiaye  known  the  circumstances  and  situation  of  any  family 
and  Another       i         •        ,  .  i-        /        i. 

V.  Other  than  his  own.    Assuming  however,  for  the  sake 

Flbmino.     Qf  argument,  that  he  did  not  exactly  know  Uie  state  of 
Brown  WiHis^s  family,  when  he  made  his  will,  that  is  to 
say,  that  two  daughters  were  Uving,  one  of  whom  had 
four  children  alive,  and  the  other  none,  and  that  thii 
last  was  past  child-bearing,  being,  as  appears  by  the 
dates,  of  the  age  of  sixty,  and  two  grandsons,  one  the 
son  of  jB.  Willis's  eldest  son,  and  the  other  the  son  of 
his  third  son,  the  question  arises  what  the  testator 
meant  by  '*  the  elder  and  younger  branches  of  the 
family?**    That  he  meant  more  than  one  person,  ii 
clear  by  his  devising  to  the  branches  as  tenants  in  con- 
mon,  and  by  using  the  words  ^'  elder  branches"  af)e^ 
wards,  in  opposition  to  *'  younger  branches."    It  ii 
contended,  first,  that  he  meant  the  two  sisters.    Tbe 
first  objection  to  this,  is  the  application  of  the  wordi 
^'  branches  of  the  family"  to  daughters  who  were  lltt^ 
ried  into  other  families,  and  whose  descendants  do  not 
in  common  acceptation  rank  among  the  brandies  of 
the  parent  trunk  from  whom  they  had  in  a  manner 
sprung ;  more  especially,  when  there  are  male  descend- 
ants of  the  male  line  living,  who  can  properly  bear  tbe 
name,  and  represent  the  branches  of  the  original  fiuniij> 
The  next  objection  is,  that  if  he  had  known  and  meant 
to  make  these  two  sisters  tenants  in  remainder  oo 
failure  of  issue  of  his  son,  it  was  so  obvious  to  mentkit 
them  by  name,  that  one  cannot  on  any  reasonable 
ground  account  for  the  admission.     It  was  next  coo- 
tended,  that  if  he  did  not  mean  the  two  sisters  excb- 
sively,  he  must  be  taken  to  have  meant  them  and  the 
daughters  of  the  elder  of  them  then  Uving.    Nov  here 
the  objection  again  occurs,  why  he  should  not  have 
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named  the  individuals^  if  he  meant  certain  individuals       1835. 
then  living,  and  known  to  him.     Moreover,  when  once 
it  is  supposed  that  he  did  not  mean  to  treat  the  two 
living  dsters  as  the  only  branches,  but  conddered  their 
descendants  as  branches  also,  then  his  not  naming  the 
living  branches,  which  be  might  easily  have  done  if  he 
meant  to  confine  it  to  them,  lets  in  the  more  natural 
supposition  that  he  meant  to  limit  the  remainder  in  fee 
to  all  who  should  be  the  younger  branches  at  the  time 
of  the  fiulure  of  the  issue  of  hb  son.    And  if  he  meant 
to  designate  by  the  word  **  branches'*  not  the  children 
only,  but  the  descendants  of  the  children  of  Brawn 
Willis,  the  word  would  comprehend  the  male  descend* 
ants  of  the  third  son,  who  might  very  properly  be  called 
the  younger  branches  of  the  family  of  B.  Willis,  in  op- 
position to  the  descendants  of  the  elder  son,  who  would 
be  the  elder  branches.     Here  then,  on  the  supposition 
that  he  knew  the  state  of  the  family,  we  have  open  to 
lis  the  following  conjectures  ;  first,  he  might  have  meant 
to  limit   the  remainder  to  the  two  sisters  Mary  Her* 
vey  and  Alice  Byre  ;  secondly,  he  might  have  meant  to 
include  the  daughters  of  Mary  Hervey  then  living  with 
thm  mother  and  aunt ;  thirdly,  be  might  have  meant 
to  limit  the  remainder  to  such  persons  as  should  be 
living  at  the  time  of  the  failure  of  the  issue  of  his  own 
SOD,   and  should   be    then   considered   the    younger 
branches  oi B,  Willis' &  family;  and  lastly,  which  is  not 
the  least  probable  conjecture,  he  might  have  intended 
to  limit  the  remainder  in  fee  to  such  of  the  male  de- 
scendants of  B.  Willis  by  his  third  son  as  should  be 
then  living.     Upon  one  or  the  other  of  the  two  first 
suppositions  only  would  the  lessors  of  the  plaintiff  take 
any  vested  interest.     But  independently  of  the  reasons 
afforded  against  the  probability  of  these  conjectures, 
we  do  not  see  why  the  court  should  prefer  either  of 
them  to  the  other  two.    The  rule  that  words  should 
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1835.       be  so  expounded  as  to  give,  if  they  can  reasonably  bear 
the  construction,  a  vested^  instead  of  a  contingent 
estate,  is  not  a  rule  to  assist  in  finding  out  who  the  tes- 
tator intended  for  the  object  of  his  bounty.    It  does 
no  more  than  suggest  the  most  desirable  method  of 
carrying  that  intent  into  effect,  when  those  objects  are 
discovered,  assuming  that  a  light  sufficiently  certain 
can  be  thrown  on  the  individuals  or  classes  whom  the 
testator  has  designated  ;  for  that  rule  applies  thus:— 
that  the  person  shall  take  a  vested,  rather  than  a  con- 
tingent interest,  if  the  words  of  the  will  are  not  reaDj 
and  absolutely  inconsistent  with  such  an  interpretatioD. 
If  we  cannot  be  satisfied  that  the  testator  meant  either 
the  daughters  of  B*  WiUiSf  or  the  existing  descendants 
of  those  daughters,  or  such  of  those  descendants  as 
might  thereafter  exist  and  be  alive  on  failure  of  issue 
of  the  son,  this  rule  does  not  bind  us  to  select  the  lif- 
ing  among  those  parties,  merely  that  the  remaindar 
might  be  vested  instead  of  contingent.     Upon  the 
whole  then,  the  meaning  of  the  testator  is  open  to  se- 
veral different  conjectures,  none  of  which  appear  to  as 
to  be  of  sufficient  force  to  justify  us  in  adopting  any  of 
them.     We  are  of  opinion  that  the  limitation  in  the  will 
of  G.  Browne^  under  which  the  lessors  of  the  phiintiff 
claim,  is  void  for  uncertainty,  and  consequently  the  r^ 
mainder  in  fee,  after  the  extinction  of  the  estate  tail  in 
the  son  of  the  testator,  descended  to  that  son  as  bis 
heir  at  law.     If  the  court  considered  itself  under  the 
necessity  of  choosing  between  the  several  conjectoreS) 
we  should  be  more  inclined  to  adopt  the  last  as  inosi 
probable ;   but  in  that  case  also  the  judgment  would 
equally  be  for  the  defendant. 

Judgment  for  the  defendant 
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WoRTHiNGTON  ogainst  Price.  \^^-kj 

AN  application  had  been  made  to  a  judge  at  chain*  An  attorney 
V  xi.-j  I'j  i.«ii»      ™"5'  swear 

bers^  to  set  aside  a  regular  judgment  signed  for  positively 
want  of  a  plea,  on  payment  of  costs  and  producing  an  J9.  ^^^  ^®^*®^ 
affidavit  of  merits.    The  judge  desired  the  application  on  the  merits, 
to  be  made  to  the  court.    The  affidavit  of  merits  was  V"^.  ^?^  l^^^V 

be  IS  mstnict- 

made  by  the  defendant  and  his  attorney.    The  defend-  ed  and  ad- 
ant  swore  that  "  he  was  advised  and  believed;"  the  at-  party  may. 
tomey,  **  that  he  was  instructed,  advised,  and  believed"     An  affidavit 
that  the  defendant  had  a  good  defence  to  the  action,  or  to  resist  an 
the  merits  thereof.    The  court  ordered  the  affidavit  to  app^jcation  to 

a  judge  at 

be  resworn  by  the  attorney  in  the  usual  form,  which  chambers  may 
was  done  and  a  rule  was  granted.    Cause  was  shown  gj^^^JI^^ng  ^^m^ 
on  an  office  copy  of  an  affidavit  sworn  in  court,  and  before  the 
which  had  been  used  at  chambers  in  opposing  the  ^e  same^ap^ 
tame  application  there.    The  court,  after  doubting  if  P^*^?J|^°'  *^  ^^ 
it  could  be  used,  and  referring  to  Quelly  v.  Boucher  {a),  ferred  by  tlie 
suffered  it  to  be  used,  as  the  judge  at  chambers  had  ^^^^  ^^  ^^^ 

'  "^      ®  court, 

expressly  directed  the  application  to  be  made  to  the 
court.  Alderson  B.  added,  that  perjury  might  be  as- 
signed on  it. 

The  rule  was  afterwards  made  absolute  on  the  merits  (i). 

(«)  1  Scott,  283 ;  2  Dowl.  P.  C.  107,  S.  C.    There  the  application  at 
chambers,  though  in  the  same  case,  was  of  a  different  nature. 
Qi)  See  Fiekford  v.  Ewingion,  afterwards  decided,  Tyr.  &  Gr.  29. 


The  Attorney-General  against  Schiers  and 

Another. 

nPHIS  information  was  brought  on  3  &  4  TT.  4.  c.  53.  A  foreign 
s.  2.,  for  the  forfeiture  of  a  vessel  called  the  Bien  \J^^^  Muare 

rigg^,  and 
coming  within  a  league  of  the  shore  of  any  part  of  the  united  kingdom,  having  had 
prohibited  goods  on  board  in  the  same  voyage,  though  having  unshipped  them  before 
coming  wiUiin  that  distance,  is  liable  to  forfeiture  on  an  information  in  rem  under 
3  &  4  fT.  4.  c.  53.  8.  St.  (Smuggling  Act) 
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1835.       Aimif  of  Cherbourg^  seized  by  the  officers  of  customs; 
^■^^"^^^^      and  charged  for  that  being  a  foreign  vessel,  not  square 

Gekebal     ^8S^^9  ^^^  ^^^f  ^"  ^®  ^^^  ^^h  IS^f  found  on  die 
V*  high  seas  within  one  league  of  the  coast  of  the  united 

and  ADother.  kingdom,  that  is  to  say,  within  one  league  of  the  coist 

of  Dorsetshire,  to  wit,  at  Ratcliff,  the  said  vessel  then 

and  there  having  had  on  board  certain  parcels  of  foreigii 

spirits  in  casks  of  prohibited  size,  &c.    In  anodier 

count,  the  ship  was  stated  to  have  been  disconered  to 

have  been  on  the  high  seas,  within  one  league,  &e. 

having  had  on  board  foreign  spirits,  &c.    The3&4 

W,  4.  c.  5S.  s.  3.  enacts,  that  if  any  foreign  vessel  or 

boat  shall  be  found  or  discovered  to  have  been  witiiiD 

one  league  of  the  coast  of  the  united  kingdom,  aoj 

such  vessel  or  boat  so  found  or  discovered,  having  (m 

board,  or  in  any  manner  attached  thereto,  or  hamng  hod 

on  board,  or  in  any  manner  attached  thereto,  or  ooo- 

veying,  or  having  conveyed  in  any  manner,  any  spirits, 

not  being  in  a  cask  or  package  containing  40  gaDoos 

at  least,  &c.,  then  and  in  such  case  the  said  spirits,  &&, 

and  the  casks  or  packages  containing 'the  same,  &c^ 

and  also  the  vessel  or  boat,  shall  be  forfeited. 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  revenue 

sittings  at    Westminster  after  last  term,  it  appeared 

that  some  of  the  Portland  coast-guard  being  in  boat^ 

about  half  a  mUe  from  shore,  on  the  night  of  6th/«i^ 

1834,  boarded  a  boat  there,  called  La  Marie,  yrtiidt^- 

was  manned  by  three  French  and  two  English  sulor^^ 

without  compass  or  provisions,  and  with  71  casbo^'^ 

foreign  spirits  in  half-ankers,  slung  ready  for  ninlriiHF^ 

at  sea,  or  transporting  them  inland.    They  forthwit 

moved  her  off  towards  shore,  but  before  arriving 

saw  the  Bien  Aimt  becalmed  about  half  a  mile 

shore,  and  three-quarters  of  a  mile  from  the  spotwher^^ 

they  were.    An  officer  went  off  to  her,  boarded 
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gearched  her,  and  found  marks  of  casks  in  the  hold,  a       1835. 
strong  smell  of  spirits,  and  some  clothes  of  five  different      ^"-^v-^-^ 
men.    On  these  appearances,  he  concluded  that  the     J-^^^^J 
foreign  spirits  in  La  Marie  had  been  lately  taken  from  v. 

La  Bien  Aime,  and  seized  that  vessel.  For  the  defend-  ^^  Another. 
ant,  it  was  argued  that  there  was  no  proof  that  the 
Bien  Aime  had  had  the  prohibited  spirits  on  board 
within  a  league  of  the  coast.  But  the  Lord  Chief 
Baron  delivered  his  opinion  to  the  jury,  that  if  they 
believed  that  the  spirits  found  on  board  La  Marie  had 
been  unshipped  from  the  Bien  Aime,  at  more  than  a 
league  off  the  coast,  she  was  liable  to  forfeiture,  hav- 
ing since  come  within  that  distance.  Verdict  for  the 
crown. 

John  Jervis  moved  for  a  new  trial.    The  words 
^  having  had  on  board "  have  relation  to  the  words 
**  found  or  discovered,"  i.  e.  to  have  been  within  one 
league  of  the  coast.    These  words  were  used  to  pro- 
vide against  floating  or  sinking  prohibited  goods  within 
a  league  from  shore.     If  a  vessel,  after  unshipping  such 
goods  at  sea  out  of  the  prescribed  distance,  should  be 
liable  to  seizure  if  afterwards  found  in  a  legal  state 
within  it,  a  ship  which  had  prohibited  goods  on  board 
in  the  Bast  Indies,  and  comes  home  without  them, 
would  be  equally  liable.      The  same  would  be  the 
case  if  a  ship  left  a  French  port  with  such  articles  on 
board,  but  sent  them  back  and  came  herself  within  the 
league.    [Lord  Abinger  C.  B.  To  answer  that  extreme 
case  by  another;   suppose  a  vessel  to  unship  pro- 
hibited goods  a  few  yards  beyond  a  league  from  shore, 
\m  she  protected  from  seizure  when  she  comes  within 
Uiat  distance  ?    The  object  of  the  act  was  to  make  the 
ireaeel  seizable  if  found  within  the  league,  aft;er  having 
had  contraband  goods  on  board  during  that  voyage. 
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1835.       It  was  a  substitution  for  the  old  acts  against  hovering, 
r^^'^^'^'^      and  a  le£[i8lative  declaration  that  if  a  vessel  so  circum- 

Attorney  " 

General     stanced  is  found  within  a  league  from  shore,  it  is  en- 
ScuTers      ^^*^ce  of  a  guilty  intent  to  land  the  goods  in  Eng- 
and  Another.  laTid.     If  this  ship,  keeping  off  out  of  that  distance, 
had  put  contraband  goods  in  the  boat,  and  sent  her 
ashore  with  them  on  board,  and  then  stood  in  to  take 
the  boat's  crew  off,  I  consider  her  seizable;  and  so 
answered  a  question  from  the  jury.]     The  words  ^'  then 
and  there  "  in  the  information  must  be  referred  to  the 
prior  words  "  within  a  league,"  8cc.,  so  as  to  import 
that  the  Bien  Aimt  had  the  goods  on  board  within  that 
distance. 

The  Court  overruled  the  latter  point;  but  said  thejr 
would  look  into  the  act  before  granting  or  refusing  tbe 
rule  on  the  former.    In  the  course  of  the  term 

Lord  Abingbr  C.  B.  said, — This  was  a  case  in  wtiA 
we  delayed  granting  a  rule  till  we  had  looked  moie 
fully  into  the  statutes.  We  have  now  done  so,  and 
think  there  is  no  foundation  for  the  distinction  at-* 
tempted  to  be  established  for  the  defendant  Tbe 
provision  which  renders  a  vessel  liable  to  forfeitue, 
having  had  contraband  goods  on  board  before  entering 
the  prohibited  limits,  is  clearly  applicable  to  the  parti- 
cular voyage  in  which  she  both  discharges  the  goodi 
and  afterwards  enters  the  prohibited  limits,  and  to  tbit 
voyage  only.  It  cannot  be  supposed  that  the  I^ 
lature  contemplated  any  thing  so  absurd  as  to  provide 
against  the  extreme  case  put  for  the  defendant;  fit* 
the  case  of  a  vessel  having  had  prohibited  goods  o> 
board  somewhere  or  other  twenty  years  before^  and 
then  coming  twenty  years  after  within  a  league  of  the 
coast.      The   statute   seems  indeed  to  be   directed 
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against  the  very  case  of  a  vessel  having  had  goods  on  1835. 

board  in  prohibited  packages,  discharging  them  before  ^-^n^^^ 

she  enters   the  specified  Htnits,    and  then,  on   that  General 

identical  voyage,  following  to  assist  in  the  landing,  to  ^* 

protect  her  boat,  or  receive  back  the  crew.     No  rule  and  Another. 
therefore  can  be  granted. 

Rule  refused. 


A 


White  against  Johnson. 

RULE  had  been  obtained  for  setting  aside  a  dis-  On  a  rule  for 
tringas,  on  an  affidavit  sworn  by  the  defendant,  that  dtstrim^*  the 
on  18th  November  last  he  left  this  country  for  Paris^  and  p^b'  question 

IS  whether 

did  not  return  to  the  country  till  4th  April  last,  and  there  is  not 
that  he  went  over  to  Paris  on  important  business,  and  ®?^.**8/vpn  ^^ 

.:..  1  .J  ,.1  plaintiff's  affi. 

was  engaged  therein  during  that  period  on  the  said  davits  to  justi- 
business,  and  did  not  go  abroad  to  avoid  his  creditors,  ^e  dis^'*"^ 
and  was  not  aware,  directly  or  indirectly,  that  the  above-  unless  comm, 
named  plaintiff  had  taken  any  proceedings  against  him,  defendant 
tin  on  S8th  April  last  he  received  a  notice  of  a  decla-  ^^  sustained 
ration  having  been  filed  as  of  that  day.  injury  under 

The  defendant's  attorney  also  swore  that  the  de-  special  cir- 
cumstances. 
fendant  left  the  country  for  Paris  with  his  family  in 

Niovember  on  important  business,  and  not  to  avoid 
his  creditors,  and  that  during  his  absence  the  de- 
ponent, by  his  desire,  acquainted  every  one  who  called 
at  the  defendant's  residence  of  his  absence,  and 
that  he  would  return.  He  also  swore  that  the  writ 
of  summons  was  issued  on  3d  March  1835,  and  that 
a  writ  of  distringas  issued  on  2Sd  March  by  order 
of  a  judge.  On  26th  March  the  plaintiff  levied 
on  the  goods  and  chattels  of  the  defendant  for  40^., 

VOL.  v.  3  Y 
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1835. 


White 

V. 

JoavsoN. 


and  received  the  amount  of  the  levy,  delivering  a  oo|iy 
of  the  distringas  to  the  defendant's  servant. 

Knowles  was  about  to  show  cause  (a),  but  the  conif 
called  on 


Humfrey  to  support  the  rule.     He  urged  that  the 
defendant  must  be  shown  to  have  been  seen  in  Eng- 
land at  least,  if  not  at  home  or  in  the  neighbourhood, 
during  the  time  the  calls  are  made  to  serve  him  with 
process  :  Price  v.   Bower  (ft).     The  plaintiff  has  not 
sworn  that  the  defendant  kept  out  of  England  to  pre- 
vent service  of  process,  and  if  he  had,  the  court  would 
have  required  evidence  to  satisfy  them  that  his  stay 
abroad  was  with  that  intention.     [Lord  AhingerC*^ 
The  defendant  might  have  changed  his  mind  when  be 
got  half  way  to  Paris  and  have  returned  here.]    No 
such  fact  is  suggested  on  the  other  side. 

Per  Curiam  (c). — The  only  question  is,  whctte 
there  is  not  enough  on  the  face  of  the  plaintiff's  sS- 
davit  to  justify  a  judge  in  granting  a  distringas:  for  if 
the  court  was  to  enter  into  the  facts  of  each  case  in 

(a)  His  affidavits  were  similar  to  thoie  used  before  the  judge  who  pi^ 
the  distringas,  and  disclosed  that  a  creditor  of  the  deCeiidaiit  adled  senfil 
times  in  November  and  December  last  at  the  defendant's  house  to  see  tk^ 
fendant  and  get  his  debt  settled,  and  that  the  servant  whom  be  saw 
said  he  was  in  PariSf  but  that  he  was  not  at  home.  That  on  one 
deponent,  who  was  at  the  door  half  closed,  saw  the  detendant  oomkii 
stairs,  and  the  servant  declared  she  was  told  to  say  the  dcfindant 
That  the  deponent  afterwards  called  in  January,  and  wis  told  the  dflfa'' 
ant  had  gone  out  a  few  minutes  before,  bat  would  be  home  to  dinner  alita 
The  plaintiflf^s  attorney  had  on  four  days  in  March  called  at  the  delM^ 
residence,  making  appointments  to  call  again,  and  beiiig  alwajfataUthii^ 
fecdant  was  from  home,  he  left  a  copy  of  the  writ  of  sanuBODs,  aod 
the  original  to  the  servant. 

(6)  2  Dowl.  P.  C.  1 ;  Anon,  1  Tyr.  499  ;  8  TaunU  171. 

(c)  Lord  Abinger  C.  B,  Parhe,  BoUand,  and  Gumry  Bi. 
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which  the  defendant  has  sustained  no  substantial  in-  1835. 
jury,  an  infinity  of  motions  would  be  produced.  Con-  ^^T"^^ 
aistently  with  the  defendant's  affidavit^  he  may  have  v, 

left  this  country  for  Paris,  and  after  staying  abroad 
a  few  days  returned  here  till  a  few  days  before  the  4th 
of  April,  when  he  may  have  gone  to  Calais  and  re- 
turned on  that  day. 

Rule  discharged  with  costs. 


Johnson. 


Mac  Aulifpe  against  Bicknell  and  Others. 

A  SSUMPSIT  for  wages  as  a  cooper  and  mariner,  Tlie  captain  of 
with  counts  for  work  and  labour  generally,  money  a  joint  owner 
had  and  received,  and  on  an  account  stated.     Plea:  of  the  vessel. 

A  seaman 

general  issue.    The  plaintiff's  particulars  of  demand  about  to  sail 
claimed  25/.  17*.  made  up  by  the  following  items :  ^"y^e^^f^^ 
15/.  IO9.  for  balance  of  wages  due  to  plain  tiff  as  cooper  articles  of 
and  mariner  on  board  the  ship  Coquette,  during  1827,  to^ue^any  of 
1828,  and  1829,  and  lOZ.  7*.  for  a  balance  due  to  hun  the  owners  for 
for  money  received  by  the  defendants  to  his  use,  in  re-  one,  who  was 
ipect  of  his  90th  lay  or  share  of  the  net  proceeds  of  the  captain, 
the  cargo  of  oil  obtained  by  the  Coqtiette  in  the  South  only  owner 

party  to  the 
articles.    The 
other  owners  sold  the  cargo  when  brought  home,  received  the  proceeds,  and  the 
nuiaging  owner  settled  the  wages  with  the  seaman,  but  it  was  held  the  seaman 
ecrald  not  sue  any  owner  not  named  in  the  articles. 

On  settling  with  the  seaman  for  his  wages,  the  owner  claimed  to  make  deductions 
for  insurance,  and  interest  on  advances  made  to  him  on  account  of  wages.  The 
owner's  clerk  proved  these  charges  to  be  usual.  The  seaman  remonstrated  against 
them,  but  eventually  accepted  the  balance  offered  him  minus  the  deductions,  and 
signed  a  receipt  as  for  his  whole  wages :  Held,  that  by  having  so  done  he  was  estopped 
from  recovering  from  the  owners  the  sums  thus  deducted. 

A  seaman  stipulated,  that  instead  of  receiving  monthly  wages,  ke  should  have  a 
90lh  share  of  the  net  proceeds  of  the  cargo  to  be  obtained  on  a  whaling  voyage.  The 
owner  charged  him  with  insurance  on  his  share,  though  the  freight  had  never  been 
intured;  the  seaman  remonstrated,  but  finally  took  the  balance  minus  the  deductions, 
and  signed  a  receipt  as  for  his  whole  wages  :  Held,  that  he  was  estopped  from  re- 
covering bade  the  item  for  insurance  as  money  had  and  received  to  liis  use,  and  that 
the  owner  need  not  plead  a  set-off  in  order  to  insist  on  that  deduction;  for  tlie  sea- 
man was  a  joint  adventurer. 

3y2 
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these  presents  that  the  agreement  hereby  entered  into 
and  madcj  shall  be  considered  as  binding  and  affecting 
the  parties  hereto  only^  and  not  the  said  ship  or  the 
said  owners,  or  any  or  either  of  them,  in  any  respect 
whatsoever/'  A  claim  followed  for  referring  differences 
to  arbitration.  The  seamen  signed  in  a  tabular  form 
as  under : — 


1835. 

M^AULIFFE 

V. 
BlCKNBLL 

and  Others. 


No. 
4. 

Names. 

Stationft. 

Shares. 

Advance. 

Monthly 
Money. 

Scab. 

D.  M'Auliffe. 

Cooper. 

5^  6s,  per  month. 

\0l.  lOi. 

21.  lOf. 

(l.  8.) 

The  ship  sailed  immediately  after  the  signing  the 
articles,  and  brought  back  a  valuable  cargo  to  London 
in  October  1829.  The  defendant  served  all  the  voyage 
pursuant  to  his  articles.  Cooke,  a  clerk  to  the  manag- 
ing owner,  settled  the  wages,  crediting  the  plaintiff  with 
851.,  after  debiting  him  with  the  10/.  lOs.  advanced  to 
him,  as  well  as  the  monthly  advances  on  the  voyage, 
and  also  151.  lOs,  for  insurance  of  his  share  and  interest 
on  those  advances  at  5  per  cent,  from  the  time  of  their 
payment  to  the  end  of  the  voyage.  The  plaintiff  com- 
plained of  these  deductions  as  not  having  been  charged 
by  his  former  owner,  but  took  the  balance  and  gave  a 
receipt  for  his  whole  wages.  He  afterwards  made 
another  voyage  in  the  same  ship  on  similar  terms,  ex- 
cept that  instead  of  monthly  wages,  he  was  to  have  the 
90th  lay  or  share  of  the  net  proceeds  of  the  cargo  to 
be  obtained.  The  cargo  proved  unusually  valuable, 
and  the  plaintiff 's  90th  share  amounted  to  141/.  14^.  8e/., 
which  was  reduced  by  advances  and  similar  deductions 
to  a  balance  of  37/.  I6s.  Id.  On  this  occasion  Cooke 
charged  him  4/.  2s.  for  insurance  of  his  share,  and 
6/.  5s.  for  interest  on  the  advances.  Plaintiff  again  oh*- 
jccted,  but  being  assured  by  Cooke,  that  by  the  univcr- 
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i*:  •   'lie 


owners  were  cntitkd  to 

.    •'  •  X   "r.L    ?  liu.'.ce  oftered  him  and  signed  a 

•    :.   ^-..tc    viy.-i.     In  fact  the  freight  had 

-'     >..r»fi.  :!ic  u'l  -' -f  -hip  and  outfit  were. 

•'-.:.    .:::oii  was  brouj.:*:  ::•  recover  the  sums  so 

•    .  f    •-ui'LUice  aiiil  :r.::r^r..     (.'ooAf?  was  called 

...::::::,  .i:ui  bcinir  c:>:-;  ^i.uined  for  ihede* 

-.   ::=  niaaturs,  >;iid  tha:  :  ■ :  :!.j.rgcs  made  were 

••.    '.-siii  .:i  ilie  trade,  and  ::.i.:  :lie  accounts  were 
....  •  :Mu-.>iitio.  The  defence  vi.%  drst,  that  by  the 
r  -«   r::miationuf  the  article?,  zz-z  rLiintiff  could  not 
:t*     :••      'vrL'T  but   'fhornttni:   :.r. :    .-ocrndlv,  that  he 
a:i»   11. .  ••.•-•- v'c;'  dfter  accepiin^  :!:=  iuras  made  out 
■   •<    .-c  .c  ju.ciiicjs,  and  .L'ivix^j:  receipts  for  them  as 
..^i!       /  .-    jl   pidintitf  ic  was  ar.s-^cred.  that  in  law 
;ii.      i-v  were  not  bound  bv  such  covenants  as  had 
jCLii  .n^erted,  and  that  the  pbincif!*  wdi  at  least  enti- 
.led  lu  recover  the  charge  for  i;>i:rance,  which  had 
lever  taken  place,  as  for  money  had  and  received  to 
hij»  use.     In  answer  to  cjuestions  from  the  court,  the 
iury  found  that  the  plaintiff  signed  the  articles,  and 
iiat  the  settlements  were  made  bona  tide.     The  learned 
baron  then  directed  a  nonsuit,  giving  the  plaintiff  leave 
.u  move  to  enter  a  verdict  for  4/.  >?.<.,  the  charge  for  in- 
surance. 

Addison  moved  accordingly.  First,  as  to  the  fint 
V  oyage,  these  contracts  arc  of  such  a  nature  as  could  ooC 
biud  the  plaintiff.  Seamen  arc  an  ignorant  and  carelen 
race  of  men,  practically  defenceless  against  the  practice! 
of  the  shrewd  persons  whose  vessels  they  navigate.  They 
are  therefore  under  the  peculiar  protection  of  the  laWi 
and  the  court  will  therefore  strictly  watch  an  agree- 
ment like  this,  the  terms  of  which  are  exclusively  coih 
trived  by  the  ship  owners,  and  to  which  the  seamen 
||ive  a  hurried  assent  under  a  kind  of  duress,  and  cotor 


i 
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ikioii  to  proceed  to  sea  immediately.     But  at  all       1835. 

eots,  if  the  plaintiff  was  bound  by  these  articles^  the      ^-^^^-^ 

lose  against  suing  the  owners  is  inconsistent  with  ^^ 

mVj  for  at  that  rate  Thornton  himself  could  not  be  sued,      ^j^?^** 
,    .  _ .  r%  -n     mi       1  i  ^^^  Others. 

iOrd  Ainnger  C  B.    The  clause  means,  that  owners  as 

eh  are  not  to  be  sued.]  But  as  the  defendants  had 
il  the  whole  fund  from  which  the  wages  were  to  come^ 
E.  the  cargo  and  freight,  the  managing  owner  Deacon 
ok  on  him  to  pay  the  seamen  their  shares,  7%om- 
n  having  no  share  in  so  doing.  By  that  act  of  Dea- 
lt Ae  defendants  waived  the  protection  of  that  clause. 
I  White  V.  Mattison  {d)  Lord  EUenhorough  held,  that 
dame  in  a  ship's  articles,  by  which  a  crew  were  not 
I  sue  for  wages  within  twenty  days  after  arrival  in 
3iti  was  no  answer  to  an  action  within  that  time, 
rougfat  for  a  sum  which  the  owners  admitted  to  be 
ae  within  that  period.  [Lord  Abinger  C.  B.  That 
mt  IB  only  at  nisi  prius.  Its  effect  is,  that  if  a  party 
inders  a  sum  before  he  is  bound  to  pay  it,  that  waives 
le  extension  of  time,  and  an  action  may  be  brought 
efore  its  expiration.  What  law  fetters  a  man  from 
itering  into  a  contract  that  only  one  person  shall  be 
mmd  by  it?  The  waiver  is  nothing;  no  doubt  the 
ages  are  to  come  from  the  owners,  but  only  the  mas- 
ir  was  to  be  liable  at  law.  If  he  was  a  bankrupt  the 
omen's  remedy  was  in  equity.  So  if  they  were  im- 
oaed  on,  these  articles  would  be  void,  and  they  might 
scorer  for  their  services.  Nor  can  it  be  said  to  be  a 
liflfirection  to  tell  the  jury,  that  the  clause  in  these 
rticks  bound  the  plaintiff.]  Stat.  59  G.  3.  c.  58.  (6) 
nacted  by  sect.  3.  that  no  seaman,  by  entering  into 
ory  contract  or  stipulation,  having  the  effect  of  depriv- 
ig  him  of  the  remedies  given  him  by  that  act  for  re- 

(«)  2  Stark.  C.  N.  P.  325. 

(»)  TIm  act  is  vqiealed  by  5  &  6  IF.  4.  c.  19.  s.  1.,  and  replaced  by  s^ 

1. 16.  and  16.  of  that  act. 
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covering  his  wages  before  magistrates,  shall  be  hin- 
dered from  using  any  other  means  for  their  recovery 
against  any  ship,  or  the  master  or  owners  thereof,  whidi 
he  had  before  that  act  passed,  or  by  law  might  afte^ 
wards  make  use  of.     [Alderson  B.  ^rhat  merely  sava 
to  seamen  their  rights  to  enforce  particular  contracU 
in  a  particular  way, — a  stipulation  not  to  sue  for  wages 
before  a  magistrate  would  be  within  that  act.    But 
this  is  another  contract,  and  the  previous  remedy  re- 
mains.   No  act  declares  that  when  one  man  binds  him- 
self another  shall  be  liable.]     Articles  resembling  Aeie 
were  set  up  in  equity  as  a  defence  to  a  bill  filed  by  i 
seaman  against  his  owner,  for  an  account  of  sales  of 
cargo,  and  Sir  John  Leach  M.  R.  decreed  the  acooun^ 
notwithstanding  Gosling  v.  Smith  (a).     [Lord  AbiMger 
C.  B.  Perhaps  in  equity  the  seaman  might  pursue  the 
fund  in  the  owner's  hands.]     The  seaman  could  not 
insure  his  wages,  then  how  can  insurance  be  lawfiiDf 
charged  on  advances  in  respect  of  them  ? 

As  to  the  second  voyage,  the  plaintiff  was  entitled  to 
recover  the  4/.  2$.  deducted  by  the  defendants  for  in- 
surance on  freight  which  had  never  been  made.  The 
plaintiff  stipulated  for  a  90th  share,  which  was  a  piit- 
nership  claim  dehors  the  articles.  He  worked  in  ob- 
taining a  valuable  cargo,  of  which  the  owners  receifed 
the  proceeds,  and  they  not  having  insured  the  freight, 
he  was  entitled  to  receive  his  share  free  of  charge  for 
insurance.  Nor  was  any  stipulation  for  interest  made 
when  he  received  advances.  Besides,  the  defendaDti 
should  have  pleaded  the  deductions  by  way  of  set-off* 
[Alderson  B.  But  that  cannot  be  a  defence  after  ]foa 
allowed  these  deductions  and  then  received  the  balaoo&] 


Lord  Abinger  C.  B. — ^There  is  no  colour  for  our 

(a)  Not  reported,  but  cee  Tamlyn's  Rep.  45,  Spittal  ▼.  SmiiK^Miii^ 
Cockle  V.  Whiting, 
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panting  this  rule.  The  action  is  improperly  brought 
igainst  several  parties  on  a  contract  which  binds  the 
ilaintiff  to  look  to  one  person  only.  That  is  in  itself  a 
iufBcient  answer  to  the  objections^  and  the  plaintiff  is 
irevented  from  suing  any  person  except  the  captain, 
Thornton,  even  in  an  action  for  money  had  and  received. 
for  is  there  ground  for  arguing  that  the  defendants 
ihould  have  pleaded  a  set-off;  for  the  charge  for  insurance 
s  not  irregular,  this  action,  as  far  as  relates  to  the  second 
'oyage,  not  being  by  a  seaman  for  wages,  but  by  one  of 
everal  joint  adventurers  against  the  rest.  Then  the 
owners,  as  managers  of  the  joint  concern,  may  charge 
ruurance  in  order  to  find  the  ''  net  proceeds/'  and  each 
mrty  is  bound  to  pay  his  proportion  of  it  if  it  be  a  usual 
liarge,  which  the  jury  found  it  to  be.  There  was  no 
evidence  of  fraud  in  the  inception  of  the  contract,  and 
be  jury  found  the  settlement  to  have  been  fair  between 
he  parties. 

BoLLAND  B. — I  am  of  the  same  opinion.  The  sti- 
lolation  was  for  a  90th  share  of  the  joint  profits.  To 
iscertain  these  last,  the  usual  charges  are  to  be  de- 
Iticted  from  the  gross  proceeds,  and  the  profits  esti- 
Qated  clear  of  those  deductions.  The  plaintiff  was 
ilso  liable  to  pay  interest  on  advances  made  during 
he  Toyage. 

Alderson  B. — The  first  objection  is  fatal,  and  were 
bat  otherwbe  the  second  is  equally  so. 

GuRNEY  B.  concurred. 

Rule  refused. 

See  DOW  an  excellent  statute,  5&t  6  W,  4.  c.  19.  passed  to  amend  and 
OBsolidate  the  laws  relating  to  the  merchant  seamen  of  the  united  king- 
oiBy  and  to  better  the  condition  of  that  most  deserving  class  of  men.  Sec- 
ions  2.  3.  and  4.  particularly  apply  to  agreements  previous  to  sailing  on 
.  voyage.  But  what  enactments  can  protect  a  seaman's  improvidence  against 
be  designing  of  all  claitses  1 
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1835. 
"^^-^■^  Pierce  against  Evans. 

A  claim  of  50/.     a  sSUMPSIT  for  use  and  occupation,  fdth  counU 

was  made  on     j\^  ^  \ 

an  account  for  money  had  and  received,  interest,  and  on  an 

e^dfnce^^,  ^ccount  stated.  The  plaintiff's  particulars  of  demand 
that  the  de-  claimed  17/.  10^.  for  rent  of  a  skin-house  and  premisei; 
admitted  that  50/.  for  money  had  and  received  by  the  defendant  fiat 
item  to  be  due  one  Pugh  for  the  use  of  the  plaintiff,  on  8th  April  18S1; 

to  the  plamtiff,  -      .  ,  «       r  t   iom 

on  an  account  and  3/.  75.  for  interest  on  that  sum  from  1st  Jwy  lo3& 

tV^S^^^^^^^  The  rent  was  paid  into  court.     At  the  trial  before 

matters  not  Bolland  B.  at  the  last    Carnarvonshire  assizes,  the 

Son  and  had  p'^intiff  sought  to  recover  the  50/.  and  interest  on  the 

paid  interest  account  stated.   He  proved,  that  long  before  JtJy  183(p 

years,  and  had  the  defendant  had  pud  interest  on  50/.  due  from  Un 

abo  promised  ^  ^\^^  plaintiff  on  the  balance  of  an  account  between 

to  pay  the  '^  ■    i  i-  j 

princioal.  The  them,  and  that  on  the  22d  of  that  month  be  applied  to 
l^ril^^Lt   the  defendant  for  the  50/.  with  the  interest  then  dnc; 

case  waSy  inai 

this  item  was    the  defendant  acknowledffed  the  demand  to  be  correct, 

'  *    11 

br(night  mto  ^^^  promised  to  settle  it  on  a  named  day.  On  dutdqr 
the  account      the  plaintiff  came  to  Carnarvon^  and  went  with  the  db- 

between  him      «      ,  i  .    i  i         »        i       a  ,       *. 

and  the  plain-  fendant  to  his  house,  but  shortly  after  came  to  tbe  w 
Uff  m  conse-     ^^^^  saying  that  the  defendant  and  his  wife  had  torn  tie 

quence  of  a  '      j     o 

written  under-  security  which  he  the  plaintiff  had  for  the  50/.  The  dqf 

Si'chKmd  ^^^^^^  ^^  ca^se  ^*»  ^^^^  ^®  phuntiff  gave  eridenK 
since  taken  of  the  contents  of  the  security  on  an  indictment  agvn^ 
tiffand^(£-^°  the  defendant  for  stealing  it.  For  the  defendant,  a 
stroyed  in  an    written  note  of  what  the  phuntiff  stated  on  that  occaiiio 

indefensible  «.    i  j  .^ 

manner),  by  to  have  been  the  contents  of  the  paper  was  produoea; 
which  the  de-    ^'     u  M^,  William  Pierce,  soon  after  I  return  home,! 

fendant  under-  '  ^  %      tU 

took '<  to  remit  imdertake  to  remit  you  50/.,  which  sum  I  hold  of  n* 

the  plaintiff 

50/.,  which  sum  ^^ 

I  (the  defendant)  hold  of  H.  PwgA,  and  by  him  authorized  to  pay  you"  fthe  pWnlB)' 
Pugh  was  called,  and  swore  that  be  uever  gave  the  defendaot  any  suoi  autbon^*' 
pay  50/.  for  him,  Fvghy  to  the  plaintiff;  and  that  he  had  since  settled  all  the  wi 
be  owed  the  plaintiff.  Held,  that  Pugh's  evidence  was  admissible  for  the  ^ffc^^^^jJl 
and,  if  believed,  entitled  him  to  a  nonsuit;  and  the  court  having  been  substituted  v 
the  jury,  by  agreement  between  the  parties,  made  a  rule  abmate  for  enttiii|  > 
nonsuit. 
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i,  my  father-in-law^  and  by  Urn  amthcrized  to  pay       183& 


k  swore  that  he  sold  a  house  to  defendant  in  April 
.  for  4001.,  which  was  then  due,  and  that  the  wit* 
owed  the  plaintiff  money  at  the  same  time.  He 
e  that  he  never  authorized  the  defendant  to  remit 
ly  the  plaintiff  501.  or  any  other  sum,  and  fliat  no 
ement  was  made  to  that  efiect :  he  aho  swore  that 
lefendant  refused  to  become  surety  to  the  plaintiff' 
die  witness's  debt,  and  that  he,  Pugh,  had  since 
ed  all  his  accounts  with  the  plaintiff.  The  defend- 
(  counsel  contended  that  the  plaintiff  must  be  non- 
id;  first,  because  the  mere  transfer  by  the  defendant 
le  plaintiff  of  the  debt  due  from  the  defendant  to 
'A  passed  no'iight  over  it  to  the  plaintiff;  for,  firs^ 
fh  could  not  have  sued  the  defendant  for  tiiat  debt 
ft  money  had  and  received ;  Wharton  v.  Walker  (a). 
1  secondly,  that  the  three  parties,  viz.  Puffh,  tint 
itiff  and  defendant,  had  not  concurred  in  agree- 
to  the  transfer,  but,  on  the  contrary,  Pugh  had 
ft  authorized  it.  The  learned  baron  directed  a 
iict  for  the  plaintiff  for  63/.  Is.,  giving  leave  to  move 
ater  a  nonsuit.  A  rule  having  been  obtained  for  a 
Bcdt  or  a  new  trial  accordingly, 

ir  WilUam  Follett  showed  cause.— A  new  trial  only 
Id  be  had  if  the  document  of  which  evidence  was 
n  afiected  the  case,  but  it  did  not,  and  the  judge 
light.  For  the  plaintiff  does  not  seek  to  recover 
tbe  written  agreement,  but  on  the  account  stated 
reen  him  and  the  defendant ;  and  if  a  party  agrees 
«y,  or  admits  that  he  owes,  a  certain  sum,  can  it  be 
defence  to  show  that  the  debt  originally  accrued 

(a)  4  B.  &  Cr.  163. 


PlEftCB 

mil  8M,  1831.  WiUiam  Eoamr  ». 
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1835.  in  right  of  a  debt  due  from  the  defendant  to  anodic 
person  ?  Williams  v.  Everett  (a)  does  not  apply.  Man 
reasons  might  operate  as  a  sufficient  consideratioDS 
the  defendant's  admitting  the  debt  of  501,  and  en 
for  his  promising  to  pay  it.  How  can  the  defendant, 
1835,  set  up  as  a  defence  Pugh^a  evidence  that  1 
Pugh,  had  not  given  the  defendant  authority  to  p 
the  50^  to  the  plaintiff,  after  he  the  defendant  had 
1831  stated  in  writing  to  the  plaintiff  that  he  had  so 
authority,  on  the  faith  of  which  statement  the  pUnt 
had  afterwards  acted?  Shaw  v.  Picton  {b)  is  an  aodi 
rity  that  the  defendant  could  not  so  turn  round.  [A 
derson  B.  The  question  there  was,  whether  the  grante 
^  of  an  annuity  could  be  compelled  Co  refund.    Tl 

I  giving  credit  seems  to  have  been  there  considered  < 

payment  on  account.  Had  the  defendant  here  actoal 
paid  over  the  money,  the  cases  might  be  parallel 
When  Pugh  settled  with  the  plaintiff,  he  Pvgh  mi^ 
have  been  credited  that  50/.  by  the  plaintiff,  as  to  1 
paid  to  the  defendant.  That  is  consistent  even  wit! 
the  evidence  of  Pugk  himself;  nor  can  the  defendio 
contend  that  the  representation  he  made  in  18S1  n 
made  by  mistake. 

J.  Jervis  and  Welsby  supported  the  rule.  It  mab 
no  difference  that  the  plaintiff  relied  on  the  accoool 
stated ;  for  as  soon  as  it  appeared  that,  for  want  ol 
PugKs  authority,  no  action  could  be  maintained  o 
respect  of  the  original  consideration,  it  mattered  no- 
thing whether  the  plaintiff  attempted  to  recover  on  tb^ 
count,  or  on  the  count  for  money  had  and  receivedi 
both  being  founded  on  the  same  transaction.  P^ 
swore  that  he  never  agreed  to  the  transfer  by  tbe(i^ 
fendant  of  the  50/.  debt  due  from  the  defendant  to  bi0 

(a)  14  East,  582.  (6)  4  B.  &  Cr.  715. 
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i,  to  the  plaintiff.    In  that  case  the  plaintiff  could        1835. 

ecover,  but  if  Puffh  had  in  fact  authorized  the 

ent  of  the  50/.  by  the  defendant  to  the  plaintiff, 

ction  would  not  lie,  for  Pugh  could  not  have  sued 

efendant  for  the  50Z.  aa  for  so  much  money  had 

'eeeived  by  the  defendant  to  the  use  of  him,  Ptigh ; 

fton  V.  Walker  (a),  Cuxon  v.  Chadley  (6),  Faitlie 

mtan  (c).     The  defendant  was  not  estopped,  by 

or  of  record  or  deed,  from  showing  the  real  cha- 

r  of  this  transaction,  for  he  did  not  seek  to  avail 

M  of  his  own  wrong  against  the  plaintiff;  for  if 

I  never  authorized  the  defendant  to  make  the  re- 

ntation  in  question,   Pugk  has  either  paid  the 

liff  or  is  still  liable  to  him  for  it.    The  cases  cited 

p  that  in  order  to  transfer  to  C.  a  debt  due  from 

£.,  so  as  to  vest  in  C,  a  right  to  recover  it  against 
bere  must  be  the  consent  of  all  the  parties  to  the 
itution  of  one  creditor  for  another,  so  that  in  any 

the  question  whether  such  an  agreement  here 
*d  among  the  parties,  will  be  a  proper  question  on 
r  trial. 

»LLAND  B. — I  am  of  opinion  that  in  this  case  the 
for  entering  a  nonsuit  must  be  absolute.  The 
question  disputed  at  the  trial  was,  whether  die 
idant's  evidence  had  so  far  overturned  that  of  the 
tiff,  as  to  show  that  in  law  the  latter  could  not 
tain  this  action.  I  for  some  time  addressed  the 
in  order  to  leave  the  whole  question  to  them,  but 
Tangement  between  the  parties,  the  question  was 
Irawn  from  the  jury,  and  brought  before  the  court 
present  state.  Had  that  not  been  my  impression 
»uld  have  left  the  whole  case  to  the  jury  on  PugKs 

(a)  4  B.  &  Cr.  163.  (6)  3  B.  &  Cr.  591. 

(c)  a  B.  &  Cr.  395. 
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18S5.       endi&aeef  as  that  evidence  shows  that  the  pbinftiff  oooU 
not  nuuntam  the  action. 

Aldbrson  B. — ^The  agreement  between  the  partin 
at  the  trial  has  put  us  in  the  place  of  the  juiy.  k 
could  only  have  proceeded  on  the  supposition  that  die 
witness  P^h  was  credible,  for  otherwise  they  nenr 
could  have  consented  to  it«  If  that  be  so,  the  pUntifi 
case  is  at  an  end ;  for,  as  to  the  SOL  (which  is  aB  Ait 
now  remains  in  dispute),  the  defendant's  ■iluiiMWi 
only  amount  to  this,  that  in  1831   he  promiicd  k 
writing  to  pay  that  item,  under  a  nusunderstsodii 
of  his  authority  from  Pugh  to  pay  it.    That  ii  as 
explained,  as  well  by  the  document  itself,  ai  bjAe 
evidence  of  Pttgh^  who  denies  that  he  gave  the  de- 
fendant such  authority,  and  proves  that  he  Pi^ii 
has  since  settled  the  debts  due  from  him  to  the  pUi- 
ti£r.    Then  why  are  we  not  to  infer  that  on  that  ttdlB* 
ment,  he,  Pttgh,  handed  over  this  50/.  to  the  plutfl 
Then  if  the  plaintiff  were  to  recover,  he  would  bi 
getting  again  from  the  defendant  Evans,  a  debt  bm 
Pughf  which  had  been  already  discharged  by  Pugk 
himself.    We  are  bound  to  take  PuglCs  evideiieaas 
credible ;  a  defence  to  the  action  is  established ;  asd 
the  defendant  is  entitled  to  enter  a  nonsuit. 

GuRNEY  B.  concurred. 

Rule  absolute  for  a  nonstiit  («)• 

(a)  See  cues  collected  ante.  Vol.  IV,  259,  note  (/}. 
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1835. 
Thobpe  against  Cole  and  Another.  v^*v«^ 

A  SSUMPSIT.  The  declaration  stated,  that  whereas  By  an  agree- 
'"^  heretofore,  to  wit,  on  the  15th  April  1834,  by  a  ma°te^^S^ 
oertain  agreement  then  made  and  entered  into  between  ^rence,  it  was 

recited  that 
the  plaintiff 
and  another  had  given  notices  of  appeal  against  a  poor-rate,  and  that  the  aefendants, 
dM  chmchwardens  and  overseers,  intend^  to  defend  the  same,  but  in  consequence 
of  the  parties  to  the  rate  agreeing  to  leave  the  examination  of  it,  and  all  matters  in 
Aii^iite  between  them,  as  stated  in  the  notice,  to  arbitration,  no  appeal  was  entered 
^gaimt  the  rate,  and  that  the  parties  in  order  to  prevent  further  expense,  and  to  settle 
nd  ascertain  the  subject  of  the  said  poor's-rate,  and  the  quality  or  inequality  thereof, 
V  Ikr  at  the  charges  therein  made  on  the  plaintiff,  as  compared  with  the  rate  made 
OB  the  other  persons  mentioned  in  the  notice  of  appeal,  had  agreed  to  leave  the  mat- 
ins therein  mentioned  to  arbitration.  The  operative  part  of  the  agreement  witnessed 
Ihtt  die  defendants  (as  far  as  they  lawfully  could  as  such  churchwardens)  and  the 
plaintiff  mutually  agreed  to  abide  by  the  award  of  W.  A.^  R,  D.,  and  P.  B.,  or  any 
twv  of  them,  who  were  to  award  and  determine  of  and  concerning  the  said  matters 
k  diffeieiice,  and  of  and  concerning  all  the  expenses  of  the  said  agreement,  and  of 
the  said  notices  of  appeal,  and  of  the  said  churcliwnrdens,  &c.  And  in  consequence 
of  sndi  notice  of  appeal,  and  of  their  preparation  to  resist  such  appeal  and  to  sup- 
sort  the  rate  and  all  matters  relating  thereto,  the  arbitrators  awarded  that  the  de- 
ndants  should  pay  unto  T.  E,  T.,  attorney  for  the  plaintiff,  16/.  12s.,  his  bill 
ih— d/  delivered,  and  the  amount  of  the  costs  of  the  said  2\  E,  T,  attending  the 
aliitration,  &c.  And  they  further  directed  that  the  defendants  should  deduct  from 
Ae  accounts  charged  in  all  future  rates  the  sum  of  10s.,  and  return  to  the  plaintiff 
1km  sum  of  10«.  for  every  rate  granted  and  paid  by  him  since  the  then  scheme  had 
eome  into  operation. 

The  award  further  directed,  that  as  a  dispute  was  made  with  regard  to  the  size  of 
tto  lake  occupied  by  the  plaintiff,  it  should  oe  ascertained  by  the  parish  and  the  rate 
^tered  accordingly,  agreeable  to  the  price  per  acre  as  set  against  the  said  lake,  by 
Ihe  arbitrators,  in  a  schedule  to  their  award.  In  an  action  on  the  above  award  the 
■lea  set  out  the  submission  and  award  at  length  and  concluded  thus:  ''And  the 
aefendants  in  ^ct  say,  that  the  award  is  bad  and  void  in  law,  and  this  they  are  ready 
tD  ▼erify." — Held,  on  demurrer  to  the  plea,  that  it  was  good  in  form  and  substance. 
Held,  Parke  B.  distentiente,  that  tne  submission  and  award  were  bad,  on  the 
ground  that  the  arbitrators  had  no  authority  to  determine  as  to  the  validity  of  the 
sate,  it  not  being  by  law  a  matter  capable  of  reference  to  arbitration;  and  that  the 
coats  incurred  being  merely  accessory  to  the  decision  of  the  principal  question, 
fhit  consideration  for  the  submission  wnolly  feiled.  Error  having  been  brought,  the 
CoQTt  of  Exchequer  Chamber  affirmed  this  part  of  the  judgment  of  the  court  below, 
^riog  no  opinion  on  the  other  questions. 

Held  by  Lord  AbingerC  B.,  that  the  award  was  also  bad  for  directing  the  church- 
'wardens  and  overseers  to  return  and  refund  to  the  plaintiff  lOt.  on  each  rate  made 
since  the  new  scheme  had  come  into  operation,  as  that  direction  was  not  binding  on 
^heniy  for  Uiey  could  not  by  law  comply  with  it,  and  could  not  be  compelled  to  do 

Held  by  Lord  Abin^er  C.  B.,  that  the  direction  that  the  quantity  of  the  lake 
occupied  DV  the  plaintiff  should  be  ascertained  by  the  parUh  was  too  uncertain, 
Icanng  doubt  as  to  who  was  to  ascertain  the  size  of  the  lake. 

Held  by  Parke  B.  first,  that  notwithstanding  the  churchwardens  and  overseers 
^oald  not  be  legally  bound  by  the  settlement  of  the  rate  made  by  the  arbitrators,  yet 


TnoRPE 

V, 


1048  CASES  IN  TRINITY  TERM 

1885.       the  defendants  therein  described  as  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  HolyttU 
cum  Needingworthf   in  the  county  of  Huntingdon^  A 
A^'\       the  one  part,  and  the  plaintiff  and  Edward  Tharptfd 
the  other  part.     After  reciting  that  on  or  about  tbe 
28th  January  then  last  past,  a  rate  was  made  ind 
allowed  for  the  relief  of  the  poor  of  the  above-named 
parish,  and  that  the  said  plaintiff  and  Edward  Thaje 
were  respectively  rated  for  several  messuages,  cottagei, 
lands,  pastures^  closes,  and  garden  grounds  there,  in 
aid  of  the  said  rate ;  and  that  the  said  plaintiff  and 
Edward  Thorpe,  conceiving  themselves  to  be  overrated 
for  the  said  property,  and  much  more  in  propofCioB 
than  several  other  parishioners  named  in  their  retpe^ 
tive  notices  of  appeal  thereinafter  mentioned,  for  thdr 
messuages,  lands,  and  hereditaments  there;  and  con- 
ceiving the  said  rate  in  many  other  respects  to  be 
unjust,  unfair  and  partial,  did,  on  the  26th  March  then 
last,  severally  give  a  notice  to  the  defendants,  the 
above-named  churchwardens  and  overseers,  of  thor 
respective  intentions  to  appeal  at  the  next  general 
quarter  sessions  of  the  peace  for  the  county  of  fftt-* 
tingdon,    against    the  said  rate  or  assessment,  and 
alleging  in  their  respective  notices  certain  specified 
grievances  and  grounds  of  complaint,  and  that  the 


tliatthe  reasonable  construction  of  the  contract  of  submission  was,  that  the  aibitnlon 
should  do  what  by  law  they  could ;  viz.  make  a  valuation  as  a  guide  to  the  partiei 
for  their  future  conduct;  so  that  the  award  was  not  void  ou  that  ground.   Setwlfi 
that  the  ascertaining  of  the  quantity  of  the  lake  was  a  mere  ministerial  ad,  vw 
might  be  delegated  to  another,  and  that  the  award  was  not  void  on  that  gnwi^ 
And  thirdly,  that  it  was  not  on  tlie  ground  that  the  amount  of  the  costs  to  be  psi^ 
by  the  defendants,  on  account  of  the  plaintiff's  expenses  of  notices  of  appeal,  tf^ 
as  of  the  agreement  or  counterpart,  were  not  ascertained  by  the  award  with  wSe^ 
certainty,  for  as  the  award  was  made  de  premissis,  it  ought  to  be  intended  tbttik 
sum  of  16/.  12s.  was  for  one  of  the  matters  submitted,  viz.  the  costs  oftheoott^ 
according  to  the  rule  that  the  words  dt  premissis  in  an  award  have  the  ^^^ 
applying  its  general  words  to  each  particular  thing  submitted,  and  that  the  share  oi 
the  costs  payable  by  the  plaintiff  to  his  attorney  might  be  ascertained  by  reference  to 
the  bill  already  delivered. 
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ndants,  tbe  said  churchwardens  and  overseers^  1835. 
tying  the  said  rate  to  be  a  fair  and  equal  one,  did 
id  to  defend  the  same,  but  in  consequence  of  tbe 
parties  thereto  agreeing  to  leave  the  examinatbn  a^a^Zk 
le  said  rate,  and  all  matters  in  dispute  between 
if  as  stated  in  the  said  notices,  to  arbitration^  as 
sinafter  mentioned,  no  appeal  was  entered  with 
derk  of  the  peace  for  the  said  county  against  the 
rate  as  by  law  was.  required ;  and  that  the  said 
es,  in  order  to  put  an  end  to  all  further  expense, 
o  prevent  htigation  respecting  such  poor's^rate,  and 
der  to  settle  and  ascertain  the  subject  of  the  said 
's-rate,  and  the  quality  or  inequality  thereof,  so  far 
e^ame  related  to  the  charges,  therein  made  on  the 
plaintiff  and  the  said  Edward  Thorpe^  respectively, 
•npared  with  the  rate  made  on  the  property  occu- 
by  S.  Cole,  S.  Thorpe,  R.  Daintr.ee,  J.  Crosen, 
the  several  other  persons  named  in  the  said  notices 
ipeal,  had  agreed  and  thereby  did  agree  to  leave 
ame  matters  in  difference  between  the  said  parties 
iCo,  as  stated  in  the  notices  of  appeal,  and  all  things  ^ 
ng  thereto,  to  the  order,  arbitrament,  and  final 
3  of  W.  Abbott,  R.  Daintree,  and  T.  Boyer,  as 
inafter  was  mentioned :  It  was  by  the  said  agree- 
witnessed,  that  the  said  defendants,  as  far  as 
lawfully  might  or  could,  as  such  churchwardens 
overseers,  did  thereby  for  themselves .  and  their 
isaors,  and  they  the  said  plaintiff  and  E.  Thorpe 
ibereby  for  themselves  severally  and  respectively, 
br  their  several  and  respective  heirs,  executors,^ 
idministrators,  mutually  promise  and  agree  to  and 
each  other,  that  they  the  defendants,  the  said 
shwardens  and  overseers,  and  the  said  plaintiff  and 
Tiarpe,  and  each  and  every  one  of  them,,  should 
rould  from  time  to  time  and  at  all  times  .thereafter 
,  .abide  by,  perform,  fulfil,  and  keep  the  award, 
b.  v.  3  z 
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18S5.       order,  final  end,  and  detemuDalion  of  the  sud  W. 

']dr^^^      Alhott^  K.  Daintree,  and  T.  Bayer,  or  any  two  of  tiMB, 

o.  elected  and  named  aa  aforeaaid  by  the  said  partiei  ia 

and  Another.  ^Uff^^iice,  to  award,  order,  and  determine  of  and  cot* 

ceming  the  above  mattera  in  differenoe,  and  of  and 


concerning  all  matters  in  difference,  and  of  and  eaa- 
ceming  all  and  every  the  costs  and  expenses  of  dn 
said  agreement,  and  of  the  counterpart  thereof  and  if 
the  said  notices  of  appeal,  and  of  the  said  dinrckiav- 
dens  and  overseers,  in  consequence  of  auch  notioei  of 
appeal,  and  of  their  preparations  to  re^t  sodi  appiil 
and  8ttpp<urt  the  said  rate,  and  of  all  and  every  nsttwi 
relaUng  thereto  respectively,  so  that  the  sud  arfaitntonk 
or  any  two  of  them,  should  make  and  pubKsk  tkir 
award,  order,  or  determination  of  and  concerning  de 
premises,  in  writing  under  their  hands,  ready  to  be 
delivered  to  the  said  parties,  or  to  either  of  then,  re- 
quiring the  same  on  or  before  the  5th  May  theaosit 
ensuing.  And  the  said  parties  thereto  further  speed, 
that  the  costs  of  tiae  said  arbitration  and  award  to  be 
made  in  pursuance  thereof,  shoukL  be  in  the  discrete 
of  the  said  arbitrators,  or  such  two  of  them  as  fl^k 
give  in  their  award  concerning  the  same,  who  should 
award  by  whom,  to  whom,  and  in  what  manner  Ae 
same  should  be  paid.  And  it  was  thereby  fnrtkcr 
agreed  by  and  between  all  the  said  parties  to  tkit 
agreement,  that  that  agreement  and  submissiQn  to 
arbitration  should  be  made  a  rule  of  his  ou||es^i 
Court  of  King's  Bench  at  Westminsttr^  to  the  esd 
that  the  said  parties  io  difference  should  be  finsllf 
concluded  by  the  said  arbitration  by  the  said  «gne* 
ment  intended,  pursuant  to  the  statute  ift  soch  oeto 
made  and  provided.  The  declaration  then  sbged 
mutual  promises  for  the  performance  of  the  agreemeot 
and  then  averred  that  die  said  TFl  Abbatt,  B.Daifttm 
and  T.  Bayer  did,  on  &o.  take  upop  Aemseheo  Ae 
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Inirihen  of  the  said  award  and  arbitrament.  After  stating 
two  enlargements  of  the  time  for  making  the  award,  it  xborpb 
arerred,  that  on  14th  May  1834,  they  did  make  and  ^J-^ 
pubfisb  their  award  in  writing  under  their  hands,  of  aad  Another. 
atid  concerning  the  premises  and  matters  to  them  re- 
ferred as  aforesaid,  ready  to  be  delivered  to  the  said 
parties,  or  either  of  them  requiring  the  same,  whereby 
they  the  said  W.  Abbotty  R.  Daintree,  and  T.  Bayer 
cBd  award,  adjudge,  and  declare  that  the  defendants 
should,  on  delivery  of  that  award,  well  and  truly  pay  or 
cause  to  be  paid  unto  T.  E.  Fitker^  attorney  of  the 
plaintiff,  and  Edward  Tkarpe,  the  sum  of  16/.  I2i.  his 
bill  already  delivered,  and  the  amount  of  the  costs  and 
charges  of  the  said  T.  E.  Fisker  attending  that  arbs 
tration,  and  of  procuring  the  signatures  of  his  said 
clients  and  the  other  parties  to  the  said  enlargement 
of  time ;  and  they  did  thereby  further  direct,  that  the 
defendant  should  deduct  from  the  amount  charged 
upon  the  plaintiff  in  all  future  rates,  the  sum  of  10^., 
and  should  return  to  hun  the  plaintiff  the  sum  of  10». 
fer  every  rate  granted  and  paid  by  him  the  plaintiff 
-  rince  the  then  scheme  had  been  in  operation ;  of  which 
•aid  award  the  defendants  afterwards,  to  wit,  on  &c. 
had  notice,  and  the  said  award  was  then  delivered  to 
them.  Yet  the  defendants,  although  often  requested 
80  to  do,  have  not,  nor  hath  either  of  them,  as  yet  paid 
to  the  said  T.  E.  Fisher  the  said  sum  of  16/.  IZs.  his 
said  bill  delivered,  or  any  part  thereof;  and  although 
the  costs  and  charges  of  the  said  T.  E.  Fisher  attend- 
ing the  said  arbitration,  and  of  procuring  the  signatures 
of  his  said  clients  and  other  parties  to  the  said  enlarge- 
ment of  time,  amounted  to  a  large  sum,  to  wit,  4/.  I8s,  6d, 
whereof  the  defendants  afterwards  and  after  the  making 
and  delivery  of  the  said  award,  to  wit,  on  &c.  had 
notice,  and  were  thereupon  requested  by  the  said  T.E. 
Fhher  to  pay  him  the  same,  yet  they  did  not  nor  would 

3z2 
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1835.       then  or  at  any  other  time  pay  him  the  same,  or  any 
.  part  thereof,  but  bo  to  do  they  have  and  each  of  them 

V.  hath  hitherto  wholly  neglected  and  refused.    And  the 

and  Another.  P^i"^^  i"  f^t  further  saith,  that  although  before  the 
making  and  entering  into  the  said  first-mentiooed 
agreement,  divers,  to  wit,  one  hundred  rates  had  been 
granted  and  paid  by  plaintiff  since  the  scheme  existing 
at  the  time  of  the  making  the  said  award  had  been  in 
operation,  so  that  under  and  by  virtue  of  the  nid 
award,  the  defendants  became  liable  to  return  and  pa; 
to  the  plaintiff  a  large  sum,  to  wit,  50/.,  being  the  son 
of  lOs.  for  every  rate  so  granted  and  paid  as  aforesaidp 
of  which  premises  the  defendants  afterwards,  to  wit,  os 
&c.  had  notice ;  yet  the  defendants  have  not,  nor  hath 
either  of  them,  as  yet  returned  or  paid  to  the  pbdndlT 
the  said  sum  of  50/.  or  any  part  thereof,  but  have  aod 
each  of  them  hath  hitherto  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse  so  to  do. 

The  defendants  pleaded,  setting  out  the  agreemeot 
of  submission  and  the  award  at  full  length.  The  fint 
was  in  the  terms  stated  above.  The  award  recited  the 
agreement,  and  after  awarding  the  sum  of  161.  1^* 
and  the  costs  of  the  said  T.  E.  Fisher  attending  the 
arbitration  to  be  paid  to  him,  directed  that  the  defend- 
ant should  pay  to  Messrs.  A.  and  Z.  the  sum  of  20i.4«. 
for  their  costs  of  attending  the  reference,  and  the  sum 
of  57/.  19«.  to  them  for  the  charges  of  the  arbitraton. 
The  defendants  were  then  ordered  to  deduct  the  sun 
of  lOs.  for  the  future  rates,  and  refund  it  for  the  past 
The  award  went  on  to  direct,  that  as  a  dispute  wis 
made  with  regard  to  the  quantity  of  the  lake  occupied 
by  the  said  W.  Thorpe^  the  quantity  thereof  should  be 
ascertained  by  the  parish,  and  the  rate  altered  accofd' 
ingly  agreeable  to  the  price  per  acre,  as  set  agamst  the 
.  said  lake,  by  them  (the  arbitrators)  in  schedule  (A)* 
A  deduction  of  bs.  a  rate  was  ordered  in  favour  of  ^' 
Thorpe. 
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The  plea  concluded  as  follows :  "  And  the  defendants        1835. 


Thorpe 


in  fact  say  that  the  award  is  bad  and  void  in  law,  and 

this  they  are  ready  to  verify."  "v. 

Demurrer:  alleging  for  cause,  that  the  award  is  A\^^i^f 
good  and  sufficient  in  law,  and  that  the  plea  attempts 
to  put  in  issue  to  be  tried  by  a  jury,  matter  of  law ; 
namely,  the  sufficiency  or  insufficiency  of  the  award ; 
and  that  the  defendants  ought  to  have  demurred  in« 
stead  of  pleading  the  insufficiency  of  the  award. 

JBrU  for  the  plaintiff,  supported  the  demurrer  in  last 

tenn.    The  conclusion  of  the  plea  is  incorrect.    [Lord 

Abinger  C.  B.   Is  the  declaration  good  ?  ]     Admitting 

that  the  parish  officers  had  no  power  to  submit  the 

rate  to  arbitration,  and  that  the  award  is  so  far  invalid* 

yet  that  part  is  good  which  directs  the  defendants  to 

pay  the  costs  of  preparing  for  the  appeal,  and  the  costs 

of  the  arbitration.     Even  that  part  of  the  award  which 

regards  the  main  part  of  the  submission,  is  not  wholly 

inoperative,  for  the  court  will  see  a  good  consideration 

for  that  part  of  the  submission  by  the  parish  officers, 

as  well  as  a  distinct  and  lawful  purpose  in  it,  viz.  to 

ibtain  the  judgment  of  fit  persons  on  a  proper  scheme 

or  rating  the  parish  in  future.     The  award  sets  forth 

hat  judgment  and  opinion  of  the  persons  selected  as 

;ferees,  though  it  is  of  no  force,  as  to  the  particular 

ite  itself.     Besides,  there  is  a  further  consideration 

r  the  submission  by  the   parish  officers,  for  they 

rive  benefit  from  the  agreement  of  reference,  inas- 

ch  as  the  appeal  is  abandoned  by  the  plaintiff  at 

ir  instance,  and  the  referees  might  have  awarded 

\  the  costs  incurred  by  the  parish  officers  should  be 

vid  to  them.    The  award,  therefore,  is  good  as  to  a 


^lly  for    the   defendants.      Lord   Chief   Justice 


Thorpe 

V, 
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1885.  Abbott  in  Biddell  v.  Dowse  (a)  said,  that  if  t  sabns- 
sion  fails  as  to  one  important  part,  it  cannot  stand  u  to 
the  residue.    That  is  the  true  rule,  and  is  decisiTe  to 

CouB         avoid  this  award  in  toto.     For  where  several  matten 
are  submitted  to  arbitration,   by  an  instrument  not 
under  seal,  and  the  obligation  on  one  side  to  abide  by 
the   award  depends  on  the  single  obligation  of  die 
other  to  do  so  as  to  all  the  matters  submitted,  thei 
if  it  turns  out  that  as  to  one  of  them  the  submiidoB 
cannot  be  good,  but  must  be  void  on  account  of  its  not 
being  a  legal  subjeot-matter  of  reference,  neither  jmnj 
can  be  called  on  to  perform  that  award.     The  plaiotiff 
was  bound  to  prove  all  the  consideration  laid  for  die 
defendant's  promise,  via.  that  there  should  be  an  award 
concerning  all  the  matters   submitted.      Then  if  it 
appear  that  any  part  of  the  consideration  is  void  ia 
law,  the  consideration  altogether  fails.     Here,  as  tbe 
reference  of  the  rate  was  illegal  and  void,  the  same 
consequence  follows  as  to  the  award.     Here,  the  oond- 
deration  consisted  of  several  distinct  matters,  and  k 
was  necessary  to  sustain  all  of  them,   which  diitlD- 
guishes  this  case  from  that  where  the  consideratioD  ii 
entire,  and  the  promise  only  is  to  do  several  things,  ia 
which  case  the  contract  would  bind  as   to  that  part 
which  can  be  performed,  notwithstanding  another  pert 
cannot  be  executed.    The  award  is  equally  firuideii 
as  to  the  costs  of  preparing  for  the  appeal,  whidi 
resemble  the  costs  of  a  cause  which  is  referred,  sad 
are  at  utmost  merely  incidental  to  the  dmub  questita 
submitted.    Had  the  appeal  been  heard,  these  colli 
would  have  been  decided  on  by  the  quarter  sessioii^ 
as  mere  accessories  to  it.     They  are  not  sudi  a  dii* 
tinct  subject-matter  of  reference,  as  would  per  se  fp- 
hold  the  award  as  to  so  much.     Besides,  the  award  ii 

C«)  6  B.  &  Cr.  266. 
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teeertain  in  toot  directing  on  what  account  the  l6Llfi$4       I8861 
18  to  be  paid  to  Fisher ^  and  omiti  all  direction  as  to 
Ae  counterpart  of  the  agreement. 


JBrk  replied.  Biddell  ▼•  Dowse  does  not  apply,  for 
the  object  was  there  to  get  rid  of  a  chancery  suiti  and 
as  the  in&ncy  and  coverture  of  some  of  the  parties  to 
that  suit  prevented  them  from  being  bound  by  the 
submisBion,  the  whole  object  failed.  Here,  much  of 
the  expense  respecting  the  appeal  could  not  be  reco- 
vered at  all  by  either  side,  and  it  was  an  object  that 
the  referees  should  determine  who  ought  to  pay  it. 

Ctir,  adv.  vuU. 

The  learned  judges  differed  in  opinion,  and  in  this 
term  delivered  their  judgments  seriatim. 

BoLLAND  B. — The  question  in  this  case  is  raised 
by  a  demurrer  to  the  plea.  The  action  was  brought 
by  the  plaintiff  upon  an  award,  and  it  will  be  necessary 
fmr  me  to  refer  fully  to  the  pleadings.  After  stating 
the  declaration,  the  learned  baron  proceeded*  The 
defendants  in  their  plea  admitted  the  submission  and 
award,  and  set  both  out  fully,  concluding,  (and  the 
defendants  in  fact  say,  that  the  award  is  bad  and  void 
in  law,  and  this  they  are  ready  to  verify).  It  does  not 
appear  to  me  that  the  plea  is  objectionable  either  in 
sttbatance  or  form,  but  that  the  question  the  court  has 
to  decide  is,  Whether  the  award  can  be  supported? 
and  I  am  of  opinion  it  cannot.  Much  the  greater  part 
of  die  subject-matters  referred  are  such  as  the  parties 
could  not  by  any  agreement  between  themselves,  withv 
out  the  intervention  and  authority  of  the  justices  in 
<|uarter  sessions,  submit  to  the  decision  of  arbitrators. 
I  am  aware  that  appeals  against  poor  rates,  where  the 


TaoRF't 
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'■  Parke  B. — The  plea  is  good  in  point  of  form  and        I8d6. 
substance.     It  admits  the  submission  and  award  so  far      ^*^v-^*^ 
as  stated  in  the  declaration,  but  sets  out  both  at  full  ^ 

length,  and  thereby  raises  a  question,  whether  the  Cole 
award  be  valid  in  law.  The  conclusion,  which  is  ob- 
jected to  as  referring  matter  of  law  to  the  jury,  is 
either  the  statement  of  an  inference  of  law  from  the 
premises,  as  if  it  had  said,  '^  and  so  the  defendants 
say  that  the  said  award  is  bad,  and  void  in  law,"  or  it 
may  be  rejected  as  surplusage. 

The  question  then  to  be  decided  is,  whether  the 
award,  compared  with  the  submission,  be  void  altoge- 
ther. 

The  submission  is  of  three  things. 

First,  the  examination  of  the  rate  and  all  matters 
in  dispute,  as  stated  in  the  notices  of  appeal ;  the  object 
bring.to  settle  and  ascertain  the  subject  of  the  poor's 
rate,  and  the  equality  or  inequality  thereof,  so  far  as 
relates  to  the  charges  on  William  Thorpe  and  Edward 
Thorpe  respectively,  compared  with  other  individuals 
named  in  the  notices  of  appeal. 
'  Secondly,  the  expenses  on  both  sides  of  the  agree- 
ment, counterpart,  and  notices  of  appeal,  and  prepara- 
tions to  resist  the  same;  and  there  is  the  usual  clause, 
80  that  the  arbitrators  should  make  their  award  and 
determination  of  and  concerning  the  premises,  which 
include  both  these  matters,  at  a  certain  time;  and 
thirdly,  there  is  an  agreement  that  the  costs  of  the 
arbitration  and  award  should  be  in  the  discretion  of 
the  arbitrators. 

'  It  was  argued  by  the  learned  counsel  for  the  de- 
fendant, that  the  whole  award  was  void,  because  the 
churchwardens  and  overseers  had  no  power  to  bind 
themselves  or  the  magistrates  at  quarter  sessions,  exist- 
ing or  future,  by  such  a  submission ;  and  that  the  sub- 
mission and  award  were  in  this  respect  wholly  nuga- 


10S8  CASES  IN  TRINITY  TERM 

1835.       tory ;  and  the  other  questions  hemg  merdy  anciliiy  to 
this,  the  whole  award  was  void. 

On  the  part  of  the  plaintiff,  it  was  not  disputed  that 
neither  the  churchwardens  and  overseers,  nor  the  m- 
gistrates»  were  bound  in  this  respect  by  the  awtrd;  bit 
it  was  nevertheless  insisted,  that  the  award  wis  good 
as  to  the  other  matters  in  difference ;  that  in  constniBg 
contracts,  the  parties  to  them  must  be  assumed  to  be 
cognisant  of  the  law,  that  no  binding  settlement  of  Ak 
rate  could  be  made  by  the  arbitrators;  and  thatdicj 
must  therefore  be  intended  to  have  submitted  dnt 
question,  so  far  as  by  law  it  could  be ;  and  that  tbe 
special  manner  in  which  the  defendants  have  booii 
themselves,  is  a  confirmation  of  that  view  of  the  caie. 
The    defendants    must  therefore  be  taken  to  hue 
agreed,  in  consideration  of  the  plaintiff  and  Ethmi 
Thorpe  agreeing  to  withdraw  their  notices  of  tppoi 
and  join  by  employing  the  arbitrators  to  make  a  nbi- 
don  of  the  property  in  the  rate,  so  far  as  related  to  Ae 
comparative  amounts  assessed  on  the  plaintiff  sod  tbi 
other  persons  named,  to  abide  by  their  award  oo  dx 
question  as  to  the  costs  of  preparing  to  litigate  die 
rate  at  the  quarter  sessions,  and  the  expenses  of  die 
agreement  to  refer  to  arbitration ;  and  it  is  contended 
that  such  a  contract  is  good  in  law.    It  appears  to  ne 
that  this  view  of  the  case  is  right,  and  that  the  agre^ 
ment  of  submission  is  valid  and  binding,  for  the  reutm 
thus  stated  in  the  argument  on  behalf  of  the  plaintiC 

There  is  no  doubt  that  if  the  parties  had  bodi 
agreed  to  withdraw  the  notices  of  appeal,  and  to  sbfle 
don  all  objection  to  the  validity  of  the  rate,  they  b^ 
also  have  agreed  to  leave  to  arbitration  tbe  qoeitio^r 
which  of  the  parties  shouTd  pay  the  expenses  of  die 
preparation  for  the  appeal ;  and  if  this  be  a  fit  rai^ect 
of  reference,  can  such  a  reference  be  rendered  infalid 
by  uniting  it  with  an  agreement,  that  the  arbitrators 


TuOBPfi 
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are  to  make  a  yaluation  for  their  information  and  guid-       1835. 

ance  ?  I  should  say  that  it  cannot. 

The  case  of  Biddle  v.  Dowse  (a)  is  distinguishable. 

There  some  parties  to  the  reference  were  not  bound  at       ,^/*^^. 

'^  and  Another. 

all;  and  unless  they  were,  there  was  no  mutuahty. 
Here,  they  are  bound  on  both  sides;  both  have  agreed, 
and  the  only  question  is,  what  is  the  meaning  of  the 
cxmtract  between  them ;  and  I  must  say,  that  I  think 
the  reasonable  and  proper  construction  of  the  contract 
is,  not  that  the  arbitrators  should  do  what  both  parties 
must  know  by  law  to  be  impossible,  but  that  which 
they  can  do;  that  is,  merely  to  make  a  valuation  as  a 
guide  to  the  parties  for  their  future  conduct.  This  is 
the  only  doubtful  part  of  the  contract ;  for  the  residue 
is  clear,  and  admitted  on  both  sides,  viz.  that  they 
should  determine  and  decide  the  other  questions. 

I  am  of  opinion,  therefore,  that  the  award  is  not  void 
on  this  ground.  In  the  course  of  the  argument,  how- 
ever^ two  other  objections  were  suggested  at  the  bar, 
or  from  the  court,  which  at  the  time  appeared  to  me  to 
be  of  considerable  weight,  but  which  on  subsequent  re- 
flection I  do  not  think  ought  to  prevail. 

First,  it  was  stated  that  the  submission  is  conditional, 
with  an  ita  quod,  so  far  as  relates  to  the  settlement  of 
the  rate,  and  to  the  expenses  of  the  agreement  and 
notices  of  appeal;  and  admitting  that  the  construction 
which  I  have  put  on  the  submission  was  correct,  and 
that  the  churchwardens  and  overseers  are  not  and 
could  not  be  legally  bound  by  the  settlement  of  the 
rate  by  the  arbitrators,  and  that  the  award  is  there- 
fore, as  to  its  legal  consequences  in  this  respect,  void, 
yet  the  final  settlement  of  the  rate  in  respect  of  the 
proportions  mentioned,  by  a  complete  and  perfect  va 
luation,  is  a  matter  which  the  parties  have  stipulated 

(a)  6  B.  it  Cr.  265. 
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1835.  for,  and  made  their  submission  to  the  award  in  any 

^"^^^^^^  respect  conditional,  on  such  a  valuation  being  in  fact 

^,  made,  and  the  other  questions  submitted  finally  deter- 

CoLB  mined;  and  it  is  said  that  such  complete  and  perfect 

and  Another.        ,       .        ,  -  ,         «       .  T      u 

valuation  has  not  been  made;  for  it  appears  by  toe 
award  that  they  have  left  the  quantity  of  the  lake  ooea- 
pied  by  the  plaintifii  on  which  the  amount  of  the  rate 
in  part  depends,  unsettled. 

But  I  think  that  the  construction  of  this  part  of  the 
award  which  is  set  out  on  the  plea,  unexplained  by  any 
averment  on  the  record,  is,  that  the  whole  lake  is  occu- 
pied by  the  plaintiff*;  and  the  only  matter  deferred  is 
its  actual  measurement,  which  is  a  mere  ministerial  ad, 
and  which,  even  where  a  matter  is  referred  to  be  fioaOy 
decided  by  arbitrators,  and  not  simply  a  valuation  to 
be   made,  may  be  delegated  to  another,  Winch  and 
Saunders'  case  (a).     The  award  therefore  appears  to 
me,  not  to  be  void  in  this  respect.     A  second  objec- 
tion was,  that  the  award  is  void,  as  the  amount  of  the 
costs  to  be  paid  by  defendant  on  account  of  the  plaio- 
tifTs  expenses  of  notices  of  appeal,  as  well  as  of  the 
agreement  or  counterpart,  is  unascertained. 

The  award  directs  the  defendants  to  pay  to  7*.  £ 
Fisher,  the  attorney  for  the  plaintiff,  and  JE.  Thorpe,  ibe 
sum  of  16/.  I2s.,  his  bill  already  delivered,  and  abo 
Fisher's  charges  [of,  quaere]  attending  the  arbitration, 
and  of  procuring  the  signatures  of  his  clients,  and  the 
other  parties  to  the  enlargement  of  time,  which  latter 
charges  are  not  ascertained.  As  there  is  a  stipulatiao 
that  the  submbsion  is  to  be  made  a  rule  of  the  court  of 
King's  Bench,  the  amount  of  these  last  costs  may  be 
taxed,  and  therefore  it  is  no  objection  that  it  is  not 
settled  by  the  arbitrators  themselves  ;  and  as  to  the  b3l 
of  Mr.  Fisher  for  16/.  I2s.  that  must  be  considered  » 

(a)  Cro.  Jac.  584  ;  2  RoU.2U,5'.C.  Sec  Palmer,  110. 146;  Wilfc».«- 
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being  on  account  of  costs  relating  to  the  notices  of       1835. 

appeal,  because  as  the  award  is  made  de  premissis, 

and  the  context  shows  the  costs  of  the  agreement  and 

the  reference  not  to  be  included  in  the  16/.  12^.,  the        Cole 

,  and  Another. 

eourt  ought  to  mtend  that  this  sum  is  for  one  of  the 
matters  submitted,  and  therefore  is  for  the  costs  of  the 
notices;  according  to  the  rule  laid  down  in  Rase  v. 
Sparh{a)f  that  these  words  have  the  effect  of  apply- 
ing the  general  words  of  the  award  to  each  particular 
thing  submitted.  And  though  the  amount  of  the 
^nntiflTs  share  of  that  sum  is  unascertained,  yet  as 
the  16/.  12f.  is  stated  to  be  for  a  bill  already  delivered, 
the  sum  due  from  the  plaintiff  to  his  attorney  might 
easily  be  ascertained  by  reference  to  the  bill,  and 
therefore  the  award  is  sufficiently  certain  in  this  re- 
spect, lam  therefore  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

Lord  Abinoer  C.  B. — I  am  of  opinion  that  in  this 
case  the  plea  is  good,  and  that  the  award  and  submis- 
sion are  bad.  I  shall  give  the  grounds  for  my  opinion 
yery  shortly.  The  submission  to  arbitration  recites, 
that  the  plaintiff  conceiving  himself  to  be  overrated,  by 
means  of  the  rate  made  upon  him,  had  given  notice 
of  appeal,  specifying  in  such  notice  the  grievances 
"  complained  of.  The  parties  entered  into  an  arrange- 
ment on  this  occasion.  Now  I  do  not  mean  to  state 
that  if  the  notice  of  appeal  had  been  withdrawn  upon 
eoUateral  grounds,  and  the  question  of  costs  had  been 
the  only  remaining  question  to  try  between  the  parties, 
that  question  might  not  have  been  referred  to  some 
arbitrator  to  ascertain  what  was  the  amount  of  the 
costs  which  each  party  ought  to  pay;  but  in  this  case 
the  agreement  of  submission  to  arbitration  shows  that 

(a) . Alleyo,  61 ;  and  1  Saund,  324. 
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1835.       the  cause  of  difference  was  a  cause  whidi  could  not  be 
made  the  sukyect  of  a  subnussioii  to  arbitialkiii,  becHie 
it  recites  it  to  be  the  amount  of  the  rBte»  and  thilkii 
which  these  parties  propose  to  refer,  and  wUdi  tk 
churchwardais  and  overseers  consent  to  refer,  to  &i 
as  in  law  they  can.    It  appears  to  me  that  the  coili 
are  merely  incidental  to  the  subject-matter  in  diipite; 
they  arise  inddentally  out  of  the  general  sdbjeetHBsttir 
of  the  reference.    Now  it  can  never  be  supposed  tkil 
a  party  intends  to  bind  himself  by  an  arbitntkn  fe* 
specting  a  matter  incidental  to  that  which  was  tbeicti 
point  in  dispute,  when  the  latter  wboUy  faB&    It  bsi 
always  appeared  to  me  that  the  subsnission  to  sb  »> 
bitration  is  in  the  nature  of  a  contract  foundtd  oaa 
consideration  of  a  final  and  valid  deterniination  of  al 
the  matters  described  in  the  bond  of  submission;  ui 
therefore  I  have  always  been  of  opinion,  that  if  de 
main  part  of  the  object  of  the  arbitration  fails,  eitlier 
by  its  being  illegal  to  refer  it,  or  by  reason  of  any  other 
cause  of  failure,  then  the  whole  submission  is  voii 
That  doctrine  is  the  foundation  of  the  dedsioii  whiA 
has  been  referred  to  in  Biddk  v.  Dowse.    It  is  vei]f 
true,  that  that  case  is  not  exactly  similar  to  this,  bat 
the  principle  is  the  same.    It  was  there  deternunel, 
that  as  the  object  of  the  parties  could  not  be  obtsioed 
by  the  reference,  by  reason  that  certain  infants  ougbt 
to  have  been  made  parties,  who  could  not  be  so  nsli 
by  law,  the  object  the  parties  had  in  view  failed,  sod 
therefore  the  whole  submission  was  void.    Thstiw 
distinctly  laid  down  in  that  case,  and  that  principle  ■ 
applicable  to  the  present,  the  parties  here  intesd- 
ing,  as  far  as  they  could,  to  refer  that  which  it  tone' 
out  was  not  in  law  capable  of  a  reference,  namely,  thi 
rate.    The  costs  incidentally  arising  out  of  the  matter 
submitted,  never  could  have  been  meant  to  be  Did^ 
the  subject-matter  of  reference  alone.    The  ooosiden- 


and  Another. 
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tion  for  the  submission  therefore  fails.    If  a  man  refers       1835. 
aH  matters  in  difference,  and  it  turns  out  that  they  are      ^""^^""^ 

Thorpe 

not  properly  referred,  the  submission  is  a  nullity,  and  he  v. 

is  not  bound  by  the  award.     On  these  grounds  I  think  ^^;p^l^^^ 
the  submission  to  arbitration  is  void^  and  I  think  also 
that  the  award  itself  is  bad.    It  directs  that  the  over- 
seers and  churchwardens  shall  return  lOts.  back  on 
each  rate,  and  goes  no  further;   that  is  clearly  not 
binding  upon  them,  they  cannot  do  it  by  law,  and 
there  is  no  power  to  make  them  obey  it  at  all.    The 
award  on  this  therefore  is  of  no  avail;    and  yet  this 
is  a  material  point  referred.     Then  the  arbitrators 
direct  that  the  quantity  of  the  lake  occupied  by  the 
plaintiff*  should  be  ascertained  by  the  parish.    Now 
what  is  the  meaning  of  the  word  ^^  parish?*'     That  is 
left  in  doubt.      It  may  mean  the  churchwardens  and 
overseers,  or  it  may  mean  that  the  parishioners  them- 
selves are  to  make  the  settlement.     It  seems  to  me  the 
matter  is  left  so  much  in  doubt,  that  it  cannot  entitle 
the  parties  to  any  benefits  from  the  award  of  the  arbitra- 
tors. Supposing  then  the  parish  were  dbposed  to  accede 
to  the  adjustment  pointed  out  by  the  arbitrators,  the 
parties  cannot  have  the  benefit  of  the  award,  as  the 
parish  are  no  definite  persons,  and  could  not  set  out 
the  quantity  of  property  occupied  by  the  plaintiff*.     It 
is  said  by  my  brother  Parke,  and  undoubtedly  if  that 
were  so  I  could  go  along  with  him,  that  he  considers 
this  to  be  in  substance  only  an  agreement  to  refer  the 
matter  in  dispute  to  the  arbitrators  to  make  a  valuation 
of  the  property  in  the  lake  on  which  the  rate  is  to  be 
made,  which  may  be  afterwards  adopted  by  the  parish 
officers  or  not:  but  the  proper  mode  to  make  a  valua- 
tion of  a  parish,  is  to  assess  the  parishioners  equally, 
and  if  there  be  any  dispute  as  to  the  rate,  the  quarter 
sessions  ought  to  settle  it.    It  is  a  common  practice  to 
arrest  the  adjudication  at  sessions,  until  the  parties 
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1835.       have  an  opportunity  of  making  a  new  valuatioD;  hut 

^JT^^^^^^      the  validity  of  that  depends  on  the  sessions  adopting  it, 

V.  and  not  upon  the  opinion  of  an  arbitrator.    I  do  not 

and  Anmber  ^^^^  *'**^  ^^^  ^^^  *  subject  on  which  an  arbitntor 
was  competent  to  award.  On  these  grounds  it  appetn 
to  me  that  the  award  is  bad^  and  that  judgment  ought 
to  be  for  the  defendants. 

Judgment  for  the  defendaotf. 

A  writ  of  error  having  been  brought,  the  case  wis 
argued  in  the  Exchequer  Chamber^  after  Eater  tena 
1836,  before  Lord  Denman  C.  J.^  with  PATTESONand 
Williams  Js.  of  the  Court  of  King's  Bench,  and 
Vaughan,  Gaselee,  and  Bosanquet  Js.  of  the  Court 
of  Common  Pleas,  by  Erk  for  the  plaintiff  in  error,  and 
Kelly  for  the  defendants.  It  is  unnecessary  to  repeat 
their  arguments. 

Lord  Denman  C.  J. — The  difference  of  opinioa 
which  has  taken  place  in  the  Court  of  Exchequer,  has 
required  that  we  should  give  this  case  our  deliberate 
consideration,  which  we  have  done.  I  have  felt  a  vish 
on  my  part  that  this  agreement  should  be  upheld,  be- 
cause, in  my  opinion,  matters  of  this  nature  would  be 
much  better  decided  by  persons  residing  in  the  neigh- 
bourhood, and  acquainted  with  the  nature  of  the  pro- 
perty, than  by  the  judgment  of  any  court.  We  are  by 
no  means  of  opinion  that  such  an  arrangement  as  this 
would  not  be  binding,  if  properly  entered  into  (a);  but 
wc  do  not  think  that  we  can  put  such  a  constructioD 
upon  this  agreement,  as  to  consider  it  valid.  It  cannot 
be  denied  that  the  real  question  submitted,  was  the  vaE- 

(a)  PatUson  J.  said,  that  without  doaht  the  cootract  might  hive  IMX* 
shaped  as  to  be  legal,  e.  g,  if  the  costs  had  been  left  to  the  decision  of  ^ 
arbitrators,  and  they  had  been  also  directed  to  give  their  opiiuoB  ai  to  t^ 
validity  of  the  rate,  as  regarded  its  present  amount,  and  the  priadplt  ob 
which  it  should  in  future  be  assessed. 


Thorpe 
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diiy  of  tbe  poor  rate.   Now  that  being  the  consideration  1835. 
for  the  agreement  and  the  promise  of  the  defendants, 

it  appears  that  the  arbitrators  have  been  empowered  '  ^vf 

to  do  what  is  not  lawful  to  be  done.  ,  ^a^'\ 

and  Another. 

An  attempt  was  made,  with  great  ingenuity  and  force, 
to  make  out  that  other  matters  were  properly  submit- 
ted, one  of  them  being  the  principle  on  which  the  future 
rates  should  be  imposed ;  the  other,  the  costs  incurred 
in  preparing  for  the  appeal. 

With  regard  to  the  principle  on  which  future  rates 
ue  to  be  made,  no  obligation  is  entered  into  at  all ;  and 
irith  respect  to  the  costs,  they  are  merely  accessory  to 
the  other  matters  submitted.  In  any  way  of  looking  at 
khia  case  the  consideration  is  untruly  stated ;  for  if  any 
dung  is  stated  to  be  referred  to  the  arbitrators,  which 
they  had  no  authority  to  decide,  the  consideration  is 
untruly  stated.  It  is  not  necessary  to  enter  into  the 
examination  of  the  other  objections  which  are  men- 
tioned in  the  report  of  the  judgment  of  the  court  in  the 
court  below. 

We  therefore  think  that  this  was  no  binding  agree- 
ment, and  that  there  was  no  right  of  action  against  the 

defendants. 

Judgment  affirmed. 


Bate  against  Botten. 

A  RULE  to  set  aside  a  judgment  of  non-pros  for  An  appear- 
-     .  .  _  ^-  .       «  ance  irregular 

irregulanty,  with  costs.  Ine  wnt  ot  summons  as  to  the  par- 
ties' names, 
mwM  entered  in  due  time.  The  defendant,  on  receiving  notice  from  the  plaintiff  of  the 
nistake,  promised  to  correct  it;  but  afterwards,  at  the  end  of  the  next  term  after  ser- 
rice  of  ihe  writ,  entered  a  new  appearance  in  a  fresh  book,  and  having  demanded  a 
ledaxation,  signed  judgment  of  non-pros  for  not  declaring  in  due  time.  The  court 
et  aside  the  judgment  without  costs,  saying,  the  irregular  appearance  might  have 
leen  amended  in  the  book. 

A  defendant  has  till  the  end  of  the  term  after  service  of  the  writ  to  enter  an  ap- 
pearance, if  tJie  plaintiff  does  not  do  so  for  him  within  eight  days  after  such  service, 
mrsuant  to  stat  2  W,  4.  c.  39.  Schedule  No.  1. 

VOL.  V.  4  A 
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1835.  was  served  on  4tb  November,  an  appearance  wu  en- 
tered in  due  time,  but  the  names  of  the  parties  weiesui- 
taken.  The  plaintiff's  attorney  having  pven  hitadim- 
sary  notice  of  the  mistake  and  to  amend  it,  he  proimiei 
to  search  the  book  and  correct  it  Instead  of  wbidi, 
before  the  end  of  the  next  term,  viz.  on  SOth  /aaaofy, 
he  entered  a  new  appearance  in  a  fiesh  book,  wti 
having  given  the  phuntiff  notice  and  demanded  a  d^ 
claration,  signed  judgment  of  non«proa  for  want  of  t 
declaration  in  Eatter  term.  In  support  of  the  jndg- 
ment  this  was  contended  to  be  regular,  for  the  deftnd* 
ant  could  not  alter  the  original  appearance  in  the  book; 
at  all  events  the  judgment  is  not  irregular.  Affoti 
the  judgment  it  was  urged,  that  the  promise  to  eoncd 
the  appearance  was  a  trap  to  get  over  the  eight  dsji^ 
for  the  defendant  himself  has  till  the  end  of  the  mit 
term  after  service  of  the  writ  to  enter  his  fresh  ap- 
pearance, where  the  plaintiff  does  not  enter  it  for  hb 
in  the  eight  days.    [Parke  B.  assented.] 


Lord  Abinoeb  C,  B. — The  best  courae  m  thii  eiK 
will  be  to  set  aside  the  non-pros  without  costs. 

Parke  B. — The  plaintiff  is  not  informed  thataoev 
appearance  was  entered.  The  officer  certifies  to  aii 
that  in  such  a  case  as  this  the  old  appearance  would 
have  been  corrected  in  the  book. 

Rule  absolute  without  coiti* 
R.  V.  Richards  for,  John  Jervis  against  the  rule. 

See  this  caw  in  a  fuitlier  tUge,  Tjt.  &  Or.  14S. 
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Tx  ,  A      .  .      «  1835. 

JjRAKE  and  Another  against  Brown.  v^^/^^ 

A  N  application  was  made  by  the  defendant  herein,  A  defendant 

under  aect.  1.  of  the  mterpleader  act,  1  &  2  TT.  4.  j^^jJittcUn- 
€2.  58.  to  a  baron  at  chambers,  who,  by  consent  of  bers,  to  order 
all  parties,  referred  the  cause  to  a  barrister  instead  of  f^  appear  Jid 
direetbig  an  issue  according  to  the  act.    The  matter  maintain  or 
lefened  was,  whether  a  sum,  paid  by  the  plaintiffs  into  claim  to  the 
the  defendant's  hands,  in  order  to  be  paid  over  to  an  ?«bject-matter 

*^  in  suit,  and  in 

intettate^s  estate,  but  which  payment  the  plaintiffs  had  the  meantime 
once  countermanded,  was  due  firom  the  plaintiffs  to  the  ^^L^^_ 
estate  of  the  intestate  or  not.     The  administratrix  of  der  i  &  2  W, 
tfie  intestate  was  a  party  to  the  agreement  made  at  instead  of  di- 

chambers.  '^^"g  a«i  is- 

sue, the  judge, 
by  consent  of 

WightmoM  applied  on  her  behalf  to  vary  the  order,  IJ®  P*^^«^ ''' 

^f  *  *  •'^  'the  cause, 

by  adding  that  the  arbitrator  should  inquire  whether  and  a  third 
Ae  defendant  was  not,  at  all  events,  liable  to  the  ad-  ^^inj^tratrix' 
Hdnistratriz  for  the  amount  received  by  him  from  the  made  an  or- 
l^untiffs  ;  and  that  if  he  found  that  he  was  so  liable,  the  cause  to 
ihat  the  administratrix  should  not  be  bound  by  the  ^^^^^^^9"* 

,  _,_  ,  1        .  n     1  .       The  third  par- 

OTder.    She  swears,  that  at  the  time  of  the  meeting  ty  afterwards 
before  the  judge,  she  was  ignorant  of  a  fact  she  had  ^PPjjf  *^  ^^^ 
abioe  heard  from  the  defendant,  viz.  that  he  had  car-  the  order,  by 
vied  the  money  to  the  intestate's  credit  in  his  books,  j-^^jj  direcUon 
before  the  plaintiffs  countermanded  their  order  to  him  to  ^o  the  arbitra- 

«       .  rwit    ^      y    •    •  •       ^^'"j  ^^  conse- 

imy  it  over  to  the  mtestate.     Ihat  admission  strips  quenceofsome 
tbe  defendant  of  the  character  of  a  mere  stakeholder,  admission  of 

the  defendant 

Wid  makes  him  liable,  at  all  events,  to  the  administra-  since  the 
tffac ;  and  his  act  in  crediting  the  intestate's  estate  as  ^^^„^^ 
^geinst  himself  before  the  countermand  by  the  plaintiffs,  which  went  to 
jirecluded  him  from  the  right  of  setting  up  the  jus  tertii.  ^o^^  JfiJ^  *  *^^ 
He  cited  Dixon  v.  Yates  (a).     [Lord  Abinger  C.  B.  ^y  ^e  third 

party,  and  to 
(a)  5  B.  &  Adol.  313.  establish  his 

defence  to  the 
Miction  by  the  plaintiffs.  ^Fhe  court  refused  to  grant  even  a  rule  nisi  without  the  de- 
fendant's consent. 

4a2 
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1835.        It  is  sought  to  vary  this  order  and  enlarge  the  ir- 
"^'^'^^^      bitrator's  power.     How  can  we  do  either  but  by  c<m- 
andADother   sent?     Jlderson  B.  Unless  parties  consent,  die  ody 
„  ^'  way  you  can  give  us  jurisdiction,  is  by  moving  to  set 

aside  the  order,  unless  they  will  consent  to  8u£fer  the 
arbitrator  to  inquire  into  this  additional  fact.  We  can- 
not compel  them  so  to  consent,  and  their  refusal  to  do 
so  would  be  an  answer  to  such  a  motion.]  The  ad- 
ministratrix having  taken  out  adminbtration  very  shortly 
before  consenting  to  the  reference,  could  not  know  her 
rights.  Nor  would  the  defendant  be  nuide  to  pqf 
twice ;  for  if  he  is  liable  to  the  administratrix,  he  has  an 
answer  to  the  plaintiffs,  that  he  acted  on  their  order 
before  their  countermand  arrived. 

Lord  Abimger  C.  B. — The  administratrix,  whomakei 
this  application,  consented  to  the  reference  suggeited 
at  the  meeting  before  the  judge,  and  now  requests  u, 
by  altering  the  terms  of  reference,  to  enable  her  to  fii 
the  defendant  with  Uability,  though  equitably  speakiif 
he  may  not  be  subject  to  any,  and  the  plaintifi  may 
not  be  at  all  indebted  to  the  intestate's  estate.  For 
the  question  is,  whether  they  really  owed  money  to  die 
intestate.  She  may  have  no  title  to  it  whatever  u 
against  them ;  then  if  her  account  is  correct,  and  any 
thing  equivalent  to  paying  over  to  the  intestate  the 
money  paid  to  the  defendant  on  the  intestate's  aceoont 
has  been  done,  the  defendant  has  a  clear  defence  to 
this  action  ;  but  we  must  not  let  in  the  adminiitratrix 
to  try  to  fix  him  with  liability  to  her,  for  some  Jtf 
which  would  not  destroy  his  defence  m  the  present  a^ 
tion.  Transiit  in  rem  judicatam.  If  she  was  not 
aware  of  her  exact  position,  she  should  have  applied  to 
postpone  entering  into  the  agreement  for  a  submission 
till  she  had  learnt  her  rights. 

BoLLAND  B.  concurred. 
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Alderson  B. — To  interfere  in  any  way  after  all  par-  1835. 

ties  have  agreed  to  refer  a  case  on  certain  terms,  would  ^^^v^/ 

be  to  do  what  is  improper,  and  to  make  a  dangerous  an(?Another 

precedent.  v. 

Per  Curiam. — Rule  refused.  °^^' 


Verral  against  Robinson. 

THROVER  for  a  chaise.     Pleas:   first,  not  guilty;  In  trover  for  a 

secondly,  that  the  chaise  was  not,  at  the  time  of  ^**^"®»*|^^P* 
"^  peared  that  a 

the  supposed  conversion  thereof  by  the  defendant  to  third  person 
hiB  own  use,  the  property  of  the  plaintiff,  in  manner  ft^^^th^Uin- 
and  form  &c.      Issues  on  both  pleas.     At  the  trial  tiff,  and  after- 
at   Westminster    in    this  term  before  Parke  B.  the  for  sale  at' 
plaintiff  had  a  verdict  on  the  second  issue,  but  the  the  defend- 
leamed  baron  being  of  opinion  that  there  was  no  evi-  tory  for  carri- 
dence  of  conversion,  directed  a  verdict  for  the  defend-  ^?^  ^PJ^^^ 

'  c\ty  01  London, 

mt  on  the  first.    The  proofs  were  as  follows : — The  While  there  it 
plaintiff  was  a  coach  proprietor,  and  the  defendant  the  bypn^ssout 
3iwiier  of  a  carriage  repository  in  the  city  of  London,  of  a  city  court 
One  Banks  hired  the  chaise  from  the  plaintiff,  and  left  it  third"  party ; 
irith  his  own  hotse  at  the  defendant's  repository  for  ^^®'  J^l^'ch 
lale :  while  the  chaise  remained  there,  it  was  attached,  demanded  it 
D  an  action  against  Banks,  in  one  of  the  city  courts,  J'°  ^  ^*|^  ^^ 
tnd  the  defendant,  on  that  ground,  twice  refused  to  refused  to  de- 
leliver  it  up  to  the  plaintiff  on  demand,  though  on  one  ground  5iat  ^ 
occasion  Banks  was  present  and  admitted  it  to  be  the  it  had  been  so 
plaintiff's  property.     The  defendant  asked  time  to  that  he  should 
onaider  whether  he  should  give  it  up,  but  finally  re-  ^  ***}''®  f?' 

o  *^  •'its  value  if  he 

to  do  so.  gave  it  up  :— 

Held,  that 
was  no  evidence  of  a  conversion  of  the  chaise  by  the  defendant  to  his  own  use, 
I  beiog  at  the  time  of  the  demand  in  the  custody  of  the  law,  and  the  defendant  re- 
fiog  on  that  ground  for  his  refusal 


Vbrrall 


1070  CASES  IN  TRINITY  TERM 

18S5.  Humfrey  (by  leave  of  the  learned  judge)  mofcd  to 

enter  a  verdict  for  the  plaintiff  on  the  first  m&t.  A 
V.  clear  demand  and  refusal  having  been  proved,  thoe 

lloBiNsoN.  ^j^g  evidence  of  a  conversion.  [Lord  Abinger  C.  B. 
The  defendant  relied  on  an  attachment  being  lodged 
against  the  chaise  out  of  a  city  court,  as  his  reason  ftr 
not  delivering  it  up.]  The  defendant  was  bound  to 
deliver  it  up  to  its  right  owner,  though  the  attachment 
prevented  him  from  giving  it  up  to  Banks,  the  definid- 
ant  in  the  city  oourti  who  had  deposited  it  with  him. 

Lord  Abinger  C.  B. — The  defendant's  refusal  to 
deUver  the  chaise  to  the  plaintiff,  was  grounded  on  iti 
being  on  his  premises  in  the  custody  of  the  law.  Hut 
is  no  evidence  of  wrongful  conversion  to  his  own  wt 
Afler  it  was  attached  as  Banks^a  property  by  the  po- 
cess  of  the  city  court,  it  was  not  in  the  custody  of  dK 
defendant  in  such  a  manner  as  to  permit  him  to  de- 
Uver it  up  at  aU:  and  he  assigned  as  a  reason  (x  not 
giving  it  up  to  the  plaintiff,  that  it  was  in  the  custody 
of  the  sheriff's  officer  under  the  attachment,  and  tbt 
if  he  gave  it  up  he  should  be  bound  to  pay  its  valneto 
the  creditor  of  Banks. 

BoLLAND  B. — This  was  an  attachment  firom  the  ii^ 
riffs*  court.  They  are  generally  in  the  mayor's  court 
Had  the  defendant  put  in  bail  the  original  actbn  intbe 
sheriffs'  court  would  have  been  tried:  but  as  no  bil 
were  put  in,  the  record  would  be  made  up  and  all  fO- 
ties  would  argue  their  respective  claims  in  the  afacnffi^ 
court, 

Alderson  B. — Though  the  chaise  was  on  the  d^ 
fendant's  premises  and  in  his  hands  at  A0  tfane  Ike 
plaintiff  demanded  it,  it  was  there  in  the  custody  0^ 
the  law.     Had  the  defendant  delivered  it  as  requestedt 
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be  would  have  been  guilty  of  a  breach  of  the  law.    The       1835. 
defendant  was  not  informed  that  it  was  not  the  pro- 
perty of  the  party  who  left  it  with  him^  till  after  an  at- 
tachment had  issued  against  that  party,  so  as  to  make     Robinson. 
the  defendant's  possession  the  custody  of  the  law. 

Rule  reftised. 


Verrall 

V, 


w 


Eardley  against  Steer. 
HEN  this  cause  had  arrived  at  appearance,  it  was  A  cause  in  the 

i»        J       •  1      11  •      i.«»  »  stage  after  ap- 

referred,  with  ail  matters  in  difference  between  pearance  and 
the  parties,  to  two  arbitrators  ;  the  costs  of  the  cause,  before  plea, 

'^  '  '  was  referred  to 

ind  of  the  reference  and  award,  to  abide  the  event  of  arbitrators, 
the  award.     The  submission  recited  that  this  action  ^^^^  jj^ffer^ 
was  pending  between  the  parties,  and  that  the  defend-  ence  between 
ant  had  a  cross-demand  against  the  plaintiff  for  a  sum  ^g  ^^^^  ^f 
of  money  exceeding  the  plaintiff's  claim.    The  award  the  cause,  as 
directed,  ''that  the  action  should  cease  and  be  no  fur-  reference  and 
tfier  prosecuted,  and  that  on  the  balance  of  accounts  ^r?^'l^ 
exhibited,  the  sum  of  661/.  was  due  from  the  plaintiff  event  of  the 
to  the  defendant,  and  that  the  plaintiff  should  pay  that  ^pp^ared  be- 
imn  to  the  defendant.*'  fore  the  arbi- 

In  last  term  JErk  obtained  a  rule  to  set  aside  the  the  defendant 
•ward,  principally  on  the  ground  that  it  did  not  finally  ^^  ^I^^^^a 
determine  the  action,  and  relied  on  In  re  Leeming  against  the 
and  FeartUetff  where  an  action  of  replevin  was  re-  {i!^*"{ljin^ff^ 
ftrred  to  arbitration  before  trial,  "  the  costs  of  the  could  establish 

in  the  action. 
tlie  award  directed  that  the  action  should  cease  and  be  no  further  prosecuted ;  that 
on  the  balance  of  accounts  601/.  was  due  from  the  plaintiff  to  the  defendant,  and  that 
Ihe  plafaitiff  should  pay  that  sum  to  the  defendant.  It  was  argued  that  as  this  award 
did  not  state  that  the  plaintiff  had  no  cause  of  action  against  tlie  defendant,  no  event 
was  found  which  the  costs  might  follow,  so  that  the  award  was  not  final : — ^The  court 
hMy  that  it  sufficiently  showed  the  decision  to  be  in  fovour  of  the  defendant,  and 
accordingly  refused  to  set  it  aside. 

The  arbitrator  could  not  order  a  ?erdict  to  be  entered.    Per  Parke  B. 
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1835.  action  to  abide  the  event  of  the  award ;"  and  the  aibi- 
trator  awarded  "  that  6/.  was  due  from  Leeimg  to 
Feamley  for  rent  at  the  time  of  the  dbtress,  whidi  son 
Z.  should  pay  to  JP.^  and  that  the  action  should  oeue 
and  be  no  further  prosecuted  (a)."  This  award  wai 
held  not  sufficiently  final,  because  the  arbitrator  had  do 
power  to  order  a  stet  processus,  but  was  bound  finiDj 
to  determine  the  action  in  favour  of  one  or  other  party, 
or  it  could  not  be  ascertained  how  the  costs,  whidi 
were  to  follow  the  event  of  the  action,  were  to  go.  The 
judges  said,  it  did  not  appear  from  the  award  that  die 
action  of  replevin  was  not  maintainable,  for  though  die 
suit  was  put  an  end  to,  the  event  was  in  favour  of  nei* 
ther  party.  And  the  award  was  only  suffered  to  stud 
on  the  defendant  consenting  that  it  should  be  amendod 
by  entering  a  verdict  (ft)  for  the  plaintiff  in  replefiDi  if 
required,  and  that  the  costs  of  the  replevin  suit  should 
be  paid  to  the  plaintiff. 

Sir  William  FoUett  and  Newman  showed  cause.  Tiiit 
award  is  sufficiently  final;  Pearse  v.  Pearseic).  The 
terms  of  the  submission  in  Leeming  and  Feamkg  m 

(a)  5  B.  &  Adol.  403 ;  2  N.  &  M.  232,  S.  C.  The  awaid  of  t  mt  pi^ 
cessus,  though  safficientin  genend  references,  (Blanchard  ?.  LiUn,9lM, 
497  i  Pearse  v.  Peane,  9  B.  &  Cr.  484,)  and  in  cases  wbeie  the  com  of 
the  action  are  in  the  discretion  of  the  arbitratOFf  seems  no  final  tffini*r»«- 
of  the  suit,  where  (as  in  the  principal  case)  the  costs  are  to  abidt  the  eiciL 
Sec  Watson  on  Awards,  2d  edit  177, 178. 

(h)  In  Grundy  v.  Wilson,  7  Taunt  701,  cited  Tyr.  &  Gr.  473,«feBl 
issues  in  replevin  were  referred  to  an  arbitrator  after  notice  of  trial  gifiSi 
but  before  trial,  with  power  to  direct  respecting  them  and  the  costs  is  ttf 
manner  as  if  the  cause  had  been  tried,  with  costs  of  the  reference  snd  vnd 
in  his  discretion.  The  arbitrator  found  three  issues  for  plaintiff  snd  ooef* 
defendant,  and  awarded  him  a  sum  for  rent,  without  ordering  a  vadicttf 
judgment  to  be  entered  ;  and  the  court  held,  on  motion  to  enter fiosljodf 
mentfor  the  rent  and  costs  taxed,  that  by  no  ponibility  coulditbeweoten^ 

(e)  9  B.  &  Cr.  484. 


IN  THE  Fifth  Year  of  WILLIAM  IV. 

exactly  similar  to  those  of  this  case,  viz.  to  abide  the 
event  of  the  award ;  and  the  awards  are  in  both  cases  of 
a  stet  processus ;  but  that  decision  proceeded  on  the  sup- 
pontion,  that  by  the  submission  the  costs  were  to  abide 
the  event  of  the  action  (a),  whereas  here  they  are  ex- 
preisly  made  to  abide  the  event  of  the  award.  [Parke 
B.  That  must  mean  the  event  of  the  action  referred  (b) 
as  determined  by  the  award.  Had  the  words  been  event 
of  the  action,  it  could  only  mean  its  event  as  produced 
by  the  arbitrators'  award.]  The  action  is  finally  deter- 
mined by  the  award  as  far  as  the  arbitrators  had  power 
to  do  so,  for  as  it  had  not  got  to  plea,  all  which  could 
be  directed  was,  that  it  should  cease.  [Parke  B.  The 
arbitrators  could  not  direct  a  verdict  to  be  entered  (c).] 
Besides  they  have  awarded  a  balance  to  be  paid  by 
the  plaintiff  to  the  defendant. 


JErk  and  •/.  J5.  Greenwood  contra^.  The  principle  of 
Leeming  and  Feamley  is  expressly  in  point ;  that  case 
had  gone  no  further  than  avowry ;  in  this  there  has 
been  only  an  appearance.  This  action  is  determined 
neither  way,  nor  does  it  appear  which  party  is  to  pay 
or  have  the  costs.  That  should  have  been  directed. 
[Lord  Abinger  C.  B.  How  were  the  arbitrators  to  de- 
termine in  favour  of  the  defendant,  except  by  directing 
that  the  action  should  cease  ?  They  could  not  mean  to 
give  costs  to  the  plaintiff  to  be  paid  by  the  defendant. 
Parhe  B.  Perhaps  the  correct  way  would  have  been 
to  have  awarded  that  the  plaintiff  had  no  cause  of  ac- 
tion against  the  defendant  (d) ;  but  that  finding  may  be 

(a)  Sec  per  Tarke  B.  5  B.  &  Adol.  404. 

(ft)  See  2  Nev.  &  M.  234,  Leeming  v.  FearnUy. 

(c)  See  Harding  t.  Forshaw,  Tyr.  &  Gr.  472 ;  bat  see  Letming  y, 
Wrnmlty,  as  xeported  in  2  N.  &  M.  232. 

(d)  See  Thornton  t.  Hornby,  8  Bing.  18. 
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1 835.  collected  from  the  subtnission  and  award.  Yoa  argoe 
that  the  arbitrators  were  not  only  to  determine  dK 
event  .of  the  action,  but  to  say  which  party  is  to  hife 
and  which  to  pay  costs.  The  submission  recitei,  dut 
the  defendant  claimed  a  set-off  to  the  action.  The 
award  is  tantamount  to  expressing  that  it  is  in  fimw 
of  the  defendant]  Consistently  with  the  award,  d» 
plaintiff  might  have  been  indebted  to  the  defendtntii 
661/.  on  equitable  claims,  which  could  not  have  bees 
the  subject  of  set-off.  [Parke  B.  It  does  not  appeff 
on  the  subnussion,  that  any  but  legal  matters  were  re- 
ferred. There  is  no  trace  on  the  affidavits  that  i 
single  equitable  matter  came  before  the  arbitrator,  wai 
we  cannot  assume  that  there  did.]  Pearte  v.  Peone 
is  a  different  case,  for  dismissal  of  a  bill  in  equity  ii 
without  doubt  a  determination  of  the  suit.  Nothing  ia 
the  award  is  equivalent  to  a  determination  of  it  in  fa- 
vour of  the  defendant,  had  the  action  gone  on.  Thnr 
ton  V.  Hornby  (a)^  decided  before  Leeming  and  JPeisni%i 
shows  that  the  event  is  ascertained  ao  as  to  make  the 
award  available  by  attachment  A  later  case  of  iVbrrir 
V.  Daniel  (b)  is  the  same  way,  [Akkrgom  B.  That 
case  was  cited  and  much  questioned  in  this  court  ia 
Dibben  v«  Marquis  of  Anglesey  (c).  Parke  B.  The 
ground  on  which  the  case  last  mentioned  prooeedel 
was,  that  as  to  the  smaller  issues,  on  which  neither 
party  had  requested  the  adjudication  of  the  arUtralor, 
they  were  in  the  same  state  as  if  a  juror  had  been  with- 
drawn as  to  them.] 

Lord  Abinger  C.  B. — In  Leeming  and  /Nflomfeythe 
defendant  had  avowed  in  replevin,  and  the  awardi  thit 

(a)  8  Biog.  13.  (6)  4  M.  &  Scott,  383  ;  10  Bag.  offlM 

(0  4  Tyr.  942;  alio  reported  by  Mr. Dingfaam  »  tkt Cobbm I^ 
lUports,  10  Bing.  568.    See  WhU9  v.  Shipum,  K.  B.  21st  Jan,  163i 


Eabouet 
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lie  fdiiiitiff  should  not  proceed  in  the  action,  with-  1885. 
Qt  saying  whether  the  defendant  slioQld  pay  or 
eoeive  the  costs  of  that  action,  was  lield  not  final, 
lecattse  it  did  not  dispose  of  the  merits.  The  terms  Stbeb. 
BMBd  by  the  arbitraUm  amount  to  a  finding  that  the 
plaintiff  had  no  cause  of  action.  The  courts  at  Wau 
Auier  should  not  expect  flfom  arbitrators  die  use  of 
!vevy  technical  depression  which  legal  ingenuity  may 
uggest;  but,  if  they  can  see  what  is  meant  by  an 
ward,  diould  gi?e  efibct  to  it  This  rule  should  in 
sy  oj^nion  be  discharged.  [His  lordship  was  sitting 
1  equity  on  a  subsequent  day,  when  die  case  was  finally 
j^goed  and  disposed  of.] 


Parke  B.— I  am  of  opinion  that  this  rule  ought  to 
le  discharged.  The  most  tenable  objection  to  die 
ward  was,  that  it  was  not  final,  inasmuch  as  it  did 
lOt  expressly  dedde  the  action  in  faTOur  of  either 
Mirty.  That  position  was  mainly  rested  on  in  In  re 
^^mrning  and  Featnleyf  and  Norru  r.  Dftntel  The 
bst  was  an  action  of  repleyin,  and  I  think  it  may  be 
oUected  firom  the  reports,  that  there  were  some  plead'' 
ags  on  the  record  which  made  an  express  adjudUbation 
•I  the  fiite  of  the  action  necessary.  The  lessor  might 
lave  aTowed  for  rent  of  a  greater  amount  than  that  to 
rhich  he  afterwards,  befi)re  the  arbitrator,  proved  him« 
elf  entitled  (a) ;  so  that  the  action  might  hare  been 
oalntamable,  though  some  rent  was  due  to  the  land"" 
)id,  as  was  stated  on  the  face  of  die  award«  The 
adgment  may  have  turned  on  that  ground*  But  in 
be  present  case,  we  may  collect  on  the  face  of  this 
ward,  that  the  suit  was  ended  and  determined  b 
avonr  of  the  defendant  The  arbitrators  had  not  only 
0  determine  the  suit,  but  also  to  say  who  ¥fas  the  suc- 

(a)  See  quoad  boci  tiM  tepntt  is  2  Ki  li  Bli  SSSi 
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1835;       cessful  party  in  the  action  in  whose  favour  the  balinee 
was  to  be  awarded.    This  is  done  in  effect  by  the 
clause  which  directs  a  sum  of  money  to  be  paid  by  the 
plamtiff  to  the  defendant.    Whether  the  arlntratoii 
have  sufficiently  shown  who  is  to  pay  the  costs  of  the 
action,  depends  on  the  question  whether  they  hm 
sufficiently  determined  the  event  upon  which  the  oosti 
were  to  follow  (a) ;  and  I  am  of  opinion  that  it  mffi- 
ciendy  appears  from  the  award  that  that  event  was 
intended  to  be  decided  in  favour  of  the  defendant   It 
does  not  appear  from  the  recitals  in  the  submissioD, 
that  the  matters  in  dispute  were  of  an  equitable  natoie, 
but,  on  the  other  hand,  that  they  were  legal    The 
correct  form  would  have  been,  to  have  awarded  thit 
the  plaintiff  had  no  cause  of  action  against  the  defend- 
ant, and  then  to  have  ordered  a  stet  processus,  as  the 
arbitrators  could  not  enter  a  verdict  (b) ;  but  they  seem 
to  have  in  effect  said,  that  the  suit  should  be  no  further 
prosecuted,  because    the  plaintiff   had  no  cause  of 
action.     Norris  v.  Daniel  is  very  different,  for  sevenl 
counts  in  that  declaration  were  not  adjudicated  on. 
The  facts  of  ITiomton  v.  Hcmby  are  not  stated  very 
precisely;  however  if  the  defendant  should  apply  to 
enforce  this  award  by  attachment,  we  may  perhaps 
decline  to  interfere,  as  was  done  in  that  case;  bat  the 
award  is  not  so  defective  as  to  justify  our  setting  ft 
aside  (c),  for  it  is  sufficient  if,  from  the  whole  of  it,  it 
can  be  collected  that  the  matter  is  determined  ((O* 
The  other  objections  to  the  award  were  disposed  of  by 
the  affidavits  in  support  of  it. 

(a)  Stmbk,  not  neoeisaiy  to  award  coats  in  tenns,  where,  u  in  il»  pni- 
cipal  case,  the  costs  were  to  follow  the  erent  of  (he  award.  See  J^  '• 
Orayion,  and  YaU*  ▼.  Knight,  2  Bmg.  N.  C.  377  ;  onto,  150. 

(fc)  See  p.  1073,  note  (#). 

(c)  See  Scott  y.  WHHamt,  mU,  506. 

(d)  See  Jachm,  ?.  To^i dsf,  5  B.  &  Aid.  848. 
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BoLLAMD  B. — This  award  might  have  been  better 
framed ;  but  looking  at  the  whole  with  the  submission, 
and  the  affidavits  on  both  sides,  I  do  not  see  enough 
on  which  to  set  it  aside. 


1835. 


Alderson  B. — Thornton  v.  Hornby  is  inaccurately 
reported  (a)y  and  does  not  resemble  this  case.  This 
award  may,  in  my  opinion,  be  supported. 

Rule  discharged  with  costs  (ft). 

(a)  N.  B.  The  report  of  this  case  in  1  Moore  &  Scott,  48,  had  not 
been  cited. 

(6)  See  Yatet  ▼.  Kn\g,ht,  2  Bing.  N.  C.  277  j  and  Day  v.  Bonnin,  3 
Bing.  New  Cas.  219. 


Cock  against  Coxwell. 

A  SSUMPSIT  by  indorsee  against  acceptor  on  a  bill 
ofexchangC;  dated  I5\h  December  1834,  payable 
at  two  months  after  date.  Plea,  that  the  defendant 
never  accepted  the  bill  in  the  declaration  mentioned. 
The  case  was  tried  before  the  under-sheriff  of  Middle^ 
seXf  and  the  defendant  had  a  verdict,  on  proof  that  the 
date  of  the  bill  had  been  altered  after  its  acceptance 
and  without  the  defendant's  knowledge  (a).  Thomas 
moved  for  a  new  trial.  The  second  plea  only  put  in  issue 
the  fact,  whether  the  defendant  accepted  or  not,  so  that 
the  evidence  of  alteration  after  acceptance  was  impro- 
perly received.  It  is  a  matter  in  confession  and  avoid- 
ance, which  should  have  been  specially  pleaded,  as  was 

(a)  See  Walter  v.  Cubley,  4  Tyr.  87  ;  Jacoln  v.  Joaphs,  2  Stark.  C.N.  P. 
45 ;  Sparka  t.  Spur,  Chitty's  Stamp  Laws,  26 ;  Stq>hen$  v.  Lltnfd,  M.  & 
Malk.  293. 


On  a  plea  in 
an  action  on  a 
bill  of  ex* 
change,  that 
the  defendant 
ne?er  accepted 
the  bill  in  the 
declaration 
mentioned,  the 
defendant  may 
give  in  evi- 
dence the  al- 
teration of  the 
bill  after  its 
acceptance, 
and  without 
his,  the  de- 
fendant's, 
knowledge. 
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1836,  4one  in  Aikiimm  v.  Hawd(m  («).    Thus  non  mtfuOm 

^^^^^  doeg  not  put  in  iaaue  fraud  or  miirepreaenUtion  in  ex- 

«.  ecuting  the  deed  (&).    He  abo  mentioned  Barmtt  f • 

Coxww.1.  Glossap  (c). 

fioiiLAND  B.*— The  plea  alleges  in  aubatanee  that  Ae 
defendant  never  accepted  the  inatrument  op  which  ^ 
plaintiff  claims  against  him ;  nor  ean  the  instrument  hs 
alleged  to  be  the  same  if  there  has  been  any  slten* 
tion. 

Alderson  B. — The  defence  is  pleaded  specially,  fir 
the  plea  in  point  of  fact  alleges,  that  the  defendnl 
never  accepted  the  bill  which  the  plaintiff  aetont  is 
the  declaration  and  gave  in  evidence. 

GuRNEY  B. — The  plea  of  nan  est  factum  would  pot 
in  issue  an  alteration  in  a  deed  after  execution  (d). 

Rule  refused. 

(a)  2  Add.  &  £11.  628. 

(6)  Edwardi  v.  Brown,  1  Tyr.  R.  196, 197 ;  MaJM  ▼«  DiUhburn,Tjuii 
Or.  87,  note ;  Coimop  v.  Holmet,  id,  85. 

(c)  1  SooU,  621 )  1  BiDg«  N.  8.  633,  S.  C. 

(d)  Adtmt  ?,  B0Um,  a  M.  «c  P.  330  i  6  Bipg.  UO. 
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Allies  and  Others  (zgainst  Probyn. 

A  SSUMPSIT.    The  first  count  was  upon  a  bill  of  Auumpsit  on 

exchange  for  50/.,  drawn  by  the  plaintiffs  upon  change,  by" 
wd  accepted  by  the  defendant,  payable  three  months  indorsee 
ifter  date ;  the  second  was  in  indebitatui  oisumpHt  in  ceptor,  with 
GX)OJ,  for  goods  sold,  and  for  money  found  to  be  due  ^^^"^  ^?\    ^ 

,       __  ,.,,,.         goods  sold  and 

ipon  an  account  stated.    Flea  to  the  said  declaration,  money  due  on 
lo  fisir  as  the  same  relates  to  832.  actionem  nan,  because  ^l^^^^pieo 
the  defendant  says  that  before  the  commencement  of  as  to  83/.  part, 
this  suit,  and  after  the  several  causes  of  action  in  re-  ^^'  several 
qpeot  of  the  said  sum  of  money  in  the  introductory  causes  of 
part  of  this  plea  mentioned,  had  accrued  to  the  plaintiff,  gpect  of  that 
by  a  certain  memorandum  of  agreement  in  writing,  bear-  s""*  j^ad  ac- 
iog  date  14th  August  1838,  and  signed  W.  F.  Geach,  plaintiffs— by 
being  the  agent  of  the  plaintiffs  thereunto  by  them  ^^l^e'de- 
lawfiilly  authorized,  in  consideration  that  the  defendant  fendant,  in 
would  secure  the  said  sum  of  money  in  the  introductory  u^at^\hede^° 
part  of  this  plea  referred  to,  by  further  mortgage  upon  fendant  would 
a  certain  property  at  P.  in  mortgage  to  Messrs.  H.  F.  sum,  by  exe- 
and  W.F*  Geach  respectively,  and  would  execute  such  muting  a  mort- 

*  "^  gage  of  certain 

finrther  mortgage,  which  should  contain  a  power  of  sale  premises  when 
of  the  premises  mortgaged,  when  called  upon  so  to  do;  ^^^/'^^*' 
80/.  parcel  of  the  same  money,  to  carry  interest  at  6^  per  amount  to 
cent  from  the  said  14th  August,  and  to  be  paid  off  by  ^dbe  payable 
annual  instalments  of  15/.,  the  first  payment  to  be  made  ^y  ^^^^~ 
on  the  14th  of  August  then  and  now  next,  the  plain-  took  that  no 
tiffii  undertook  and  promised  the  defendant  that  no  PJ^^^i^^ 

*  should  be  m- 

proceedings  in  respect  of  the  said  sum  of  money  in  the  stituted 
introductory  part  of  this  plea  mentioned  should  be  in-  j^da^^ 
stituted  against  the  defendant,  unless  in  case  of  default  >»  respect 
of  paying  the  amount  due  by  the  said  instalments,  unless  de^ult 
And  the  defendant  in  fact  says,  that  although  he  the  ^^^f  ^^^  '^^ 

,  paying  the 

defendant  has  been  always  ready  and  willing  to  exe-  instalments. 

The  plea  then 
•vencd  the  defendant's  constant  readiness  to  execute  the  mortgage,  but  that  he  had 
never  been  called  on  to  do  so.  Held,  that  the  plea  was  bad  on  special  demurrer, 
for  pleading  matter  of  accord,  without  alleging  it  by  way  of  satis&ction. 
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cute  such  further  mortgage  as  aforesaid^  whenever 
called  upon  so  to  do^  yet  he  hath  not  been  called  upon 
so  to  do.    Verification. 

Special  demurrer,  assigning  for  cause  that  the  de- 
fendant had  in  his  plea,  as  to  83/.  parcel  &c.,  pleaded 
such  matters  in  bar  of  the  plaintiffs'  action,  in  respect 
of  83/.  parcel  &c.,  which  in  form  amount  merely  to  a 
matter  of  accord,  and  has  not  pleaded  the  same  by  way 
of  satis&ction. 


W.  H.  Waison  was  to  have  supported  the  demorreri 
but  the  court  called  on 


John  Henderson  to  support  the  plea.  The  deftooe 
relied  on  is  not  accord  and  satisfaction,  release  or  merger 
of  security,  but  that  the  right  of  action  is  suspended  bt 
a  Umited  period  not  yet  expired,  by  a  valid  contract 
which  still  subsists.  If  the  plea  is  held  bad,  circuity  of 
action  must  take  place ;  for  the  defendant  may  sue  ftr 
the  breach,  by  the  plaintiff,  of  that  contract  not  to  sue 
the  defendant  for  a  certain  time>  which  is  admitted  by 
the  demurrer,  as  stated  in  the  plea.  This  plea  b  sap- 
ported  by  the  judgment  of  the  Court  of  Common  Pleas 
in  Stracey  v.  The  Bank  of  England  (a).  There  the 
plaintiff,  before  commencing  the  action,  made  an  agre^ 
ment  with  the  defendants,  upon  good  consideratioD, 
which  suspended  the  right  of  action,  and  the  cooit 
said,  '^  the  agreement  is  not  set  up  as  a  perpetual  bar; 
it  is  merely  insisted  on  as  an  objection  to  the  action  being 
brought  at  the  present  time.  It  is  urged  as  an  agree- 
ment by  which  the  plaintiff  have  for  a  good  conside^ 
ation  restrained  themselves  from  suing,  not  perpetually, 
but  only  till  they  have  first  done  a  particular  act 
Under  these  circumstances,  we  think  the  defendantSi 

(a)  6  BiDg.  754, 774 ;  4  M.&  P.  639.  S.  C. 
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in  order  to  avoid  circuity  of  action^  may  avail  them- 
selves of  this  agreement^  as  a  suspension  of  the  plain- 
tifT's  right  to  sue  in  the  present  action,  and  that  they 
are  not  confined  to  a  remedy  by  cross  action  thereon." 
The  court  there  cited  Longridge  v.  Dorville  (a)  as  in 
favour  of  the  validity  of  such  an  agreement,  to  which 
Tatlock  V.  Smith  (b)  might  be  added.  Again,  Kendrick 
V.  Lomax  (c)  shows,  that  the  taking  a  bill  of  exchange  in 
renewal  of  another  induces  a  presumption  of  an  agree- 
ment to  suspend  the  remedy  on  the  first  till  afler  the 
dishonour  of  the  second.  Good  consideration  for  the 
plaintiffs'  promise  is  disclosed  in  the  plea,  nor  are  any 
of  the  instalments  yet  due.  Then,  as  an  action  might 
be  supported  against  the  plaintiff  on  the  agreement 
stated  in  the  plea,  which  is  violated  by  the  present 
action,  the  plea  ought  to  prevail,  in  order  to  prevent 
circuity  of  action. 


1835. 

Allies 
and  Others 

V, 

Probyn. 


W.  H.  Watson  in  reply.  This  is  a  mere  attempt  to 
plead  accord  without  satisfaction.  Pleas  of  bills  of 
exchange  accepted  in  discharge  of  a  prior  debt  due, 
are  always  pleaded  to  be  so  accepted  for  and  on 
account  of  that  prior  debt.  So,  in  cases  of  composi- 
tions, the  security  of  a  third  person  or  of  a  certain 
fund  must  be  pleaded  to  have  been  received  in  satis- 
faction ;  Heathcote  v.  Crookskanks  (d). 

Lord  Abinoer  C.  B. — This  plea  is  clearly  bad.  It 
appears  to  be  an  ingenious  attempt  to  plead  an  accord 
without  satisfaction.  The  case  of  Stracey  v.  The  Bank 
of  England  proceeded  on  different  principles,  for  there 
the  contract  had  been  acted  upon.  The  situation  in 
which  the  Bank  of  England  were  placed  by  the  forgery 
of  a  third  party  could  not  be  altered,  for  they  had 


(fl)  5B.  &Ald.  117. 
(f)  Ante,  Vol.  II.  438. 

VOL.  v. 


(6)  6  Ring.  339  ;  S.  C.  3  M.  &  P.  676. 
{(i)  2  T.  R.  24. 
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allowed  the  stock  to  be  transferred^  and  had  pud  over 
the  proceeds  to  the  party  transferring,  so  that  they 
could  in  no  manner  recoup  themselves  as  against  the  per- 
sons in  whose  names  the  stock  had  stood,  it  bebg  but 
just  that  the  owners  of  the  stock  wrongfully  transferred 
should  gain  what  they  could  from  the  estate  of  the 
party  who  had  so  acted;  and  the  bank  accordingij 
agreed  that  if  they  would  do  so,  they,  the  bank,  wooU 
guarantee  the  residue,  without  compelling  them  to 
hazard  an  action  against  the  bank.  The  agreement 
entered  into  was  therefore  perfectly  fair  and  collateral 
to  the  action.  In  that  case  there  was  satisfaction,  the 
agreement  did  not  operate  as  an  extinction  of  the  debt, 
but  as  a  suspension  of  the  suit  until  a  certain  act  wis 
done  by  one  of  the  parties.  The  plaintiffs  who  assented 
to  that  suspension  received  in  return  a  complete  w&h 
faction,  because  their  debt  was  guaranteed  by  the  bank. 
Here,  there  was  nothing  but  a  simple  engagement  to 
execute  a  mortgage  when  called  upon  to  do  so.  If 
they  never  called  upon  the  defendant,  he  could  oerer 
execute  at  all ;  and  then  the  right  of  action  would  be 
suspended  during  the  plaintiffs'  whole  lives.  All,  how- 
ever, that  the  contract  amounts  to  is,  that  the  plabtiffi 
may  have  the  mortgage  if  they  like ;  but  that  is  not  id 
itself  a  satisfaction  of  the  previous  debt.  On  the  other 
hand,  the  original  cause  of  action  is  reverted  to,  if  the 
defendant  is  not  called  on  to  execute.  If  the  mortgage 
had  been  executed,  then  the  debt  would  have  been 
merged ;  but  that  is  not  the  present  plea. 


The  other  barons  concurred. 


Judgment  for  the  plaintiffi. 


IN  THE  Fifth  Year  of  WILLIAM  IV.  1083 

1835. 

Scott,  Assignee  of  Jones  a  Bankrupt,  against  Lewis 
Esq.,  late  Sheriff  of  Carmarthenshire. 

CHILTON  moved,  on  behalf  of  the  defendant,  for  a  The  court  will 
not  firrsiDt  & 

rule  under  sect.  6.  of  the  interpleader  act  1  Will.  4.  sheriff  relief 

c.  58.  6.  6.     The  action  was  trover  for  goods  of  the  **?*l®^  ^'  ^ 

,  of  the  inter- 

bankrupt,  seized  by  the  defendant  under  a  fi.  fa.  issued  pleader  act  l 
at  suit  of  Jones  on  29th  January  1834,  and  returnable  if^^uhe  Ume' 
15th  April,  indorsed  to  levy  2019/.    18*.  6d.     The  of  the  motion, 
seizure  took  place  on  1st  February,  the  goods  were  dispute  or*^ 
sold  by  auction  on  the  10th,  and  on  the  12th  the  exe-  their  proceeds, 
cution  creditor  received  the  proceeds.     On  12th  May  hands,  but 
1835,  process  in  this  action  was  served,  which  was  the  ^^ded  over. 
first  notice  the  sheriff  had  of  the  issue  of  a  fiat  against 
Janes,  or  of  any  act  of  bankruptcy  committed  by  him 
before  the  levy.     The  affidavit  denied  collusion  with, 
or  promise  of  indemnity  by  any  party.    In  Chalon  v. 
Anderson  (a)  it  was  held  that  the  sheriff  cannot  apply 
after  actually  paying  over  the  money.    There,  how- 
ever, the  sheriff  had  had  notice  of  the  adverse  claim, 
which  affords  a  substantial  distinction  from  this  case. 
Besides,  sect.  6.,  which  applies  to  sheriffs  as  public 
persons,  is  more  general  in  its  terms  than  sect.  1.  re- 
garding private  stakeholders,   and   provides  nothing 
about  being  ready  to  bring  into  court,  or  to  pay  or  dis- 
pose of  the  subject-matter  sued  for,  as  the  last-men- 
tioned section  does ;   though  in  Chalon  v.  Anderson 
the  court  construed  sect.  6.  with  reference  to  sect.  1. 
But  that  analogy  has  not  been  held  to  be  invariable,  for 
in  Donniger  v.  Hinxman  (b),  and  Dobbins  v.  Green  (c), 
Litthdale  J.  held  that  it  was  not  necessary  for  a  sheriff, 

(a)  Ante,  Vol.  III.  237  ;  S.  C.  nom.  Anderum  v.  Calbway,  I  C.  &  M. 
182;  I  Dowl.  P.  C.  636. 
(5)  2  Dowl.  P.  C.  424.  (c)  Id.  609. 
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Thomas  against  Morgan. 

/^ASE.     The  declaration  stated  that  the  defendant  Case  for  keep- 
theretofore,  to  wit,  on  the  first  day  of  September  j"^  ^?^'  Z^^^ 

'  '  J  -r  knowiDg  them 

1833,  and  from  thence  for  a  long  space  of  time,  to  wit,  to  be  used  to 
until  and  at  the  time  of  the  damage  and  injury  to  the  bite^  worry  ^' 

said  plaintiff,  as  thereinafter  mentioned,  wrongfully  and  ^^^  ^^^  cattle 

&c«  and 
injuriously  did  keep  divers,  to  wit,  ten  dogs,  he  the  which  bit, 

said  defendant  during  all  that  time  well  knowing  that  r.?,"\®^/  ^"^ 

the  said  dogs  then  were  of  a  ferocious  and  mischievous  plaintiff's 

disposition,  and  used  and  accustomed  to  attack,  chase,  ^*^^^^-    /  *®*  • 

,  general  issue. 

bite,  worry,  and  kill  cattle,  which  said  dogs  afterwards,  — Held,  that 

to  wit,  on  &c.,  and  on  divers  other  days  &c.,  did  attack,  jn^ssuMhe* 
chase,  bite,  worry,  and  kill  divers,  to  wit,  ten  bulls,  ten  scienter,  being 
cows,  ten  oxen,  ten  heifers,  and  ten  steers  of  the  said  stance  of  it, 
plaintiff,  of  ijreat  value,   to  wit,  of  the   value  of  one  ?°?  °®^  ™®'® 

1  1  to  Tfci  /.         inducement. 

hundred  pounds,  by  means  whereof,  &c.     Pleas:  first,      Proof  that 
not  guilty ;  second,  that  no  dog  or  dogs  of  him  the  ^^  defend- 

defendant,  did  attack,  chase,  bite,  worry,  or  kill  any  were  savage, 
1.   11  I.   •/»  M.  <•  xi_  •  J      1  •   a'/p   •     and  had  bitten 

bull,  cow,  OX,  heiter,  or  steer  of  the  said  plamtiti,  \n  the  cattle  of 
manner  and  form,  &c.    At  the  trial  before  Williams  J.  o^^er  persons 

besides  the 

at  the  last  assizes  for  Carmarthenshire,  it  appeared  that  plaintiff,  is 
the  defendant's  dogs  were  ferocious,  and   had  killed  °®^  evidence 

°  '  that  the  de- 

Bome  of  the   plaintiff's  cattle   some  days   before   the  fendant  knew 
15th  September  1833,  and  worried  the  cattle  of  other  ^^^/^^^  ^^' 
persons.     When  the  defendant  was  told  on  18th  Sep^  do  so. 
tember  that  his  dogs  had  killed  the  plaintiff's  cattle,  he  ^^^.^  saymg,  " 
promised  to  settle  for  the  damage,  provided  it  were  that  if  his  dogs 
clearly  proved  that  his  dogs  had  done  it.     One  Pro-  plaintiff's 
theroe  deposed  that  the  defendant's  dogs  had  worried  cattle,  he 

*  ^  ^  ^  would  pay  tlie 

his  cattle,  and  that  he  complained  of  it  to  the  defend-  damage,  was 

some  evidence 
of  the  scienter ;  but  so  very  slight,  that  though  not  left  by  the  judge  to  tlie  jury  at  the 
trial,  the  court  refused  to  enter  a  verdict  for  the  plaintiff  upon  it. 

The  savage  acts  of  dogs  are  not  to  be  left  to  the  jury  as  evidence  of  tlicir  owner's 
knowledge  of  their  disposition. 
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Abinger  C.  B.  Id  the  case  cited,  the  diversion  and  the  1835. 
penning  up  the  water  was  the  act  of  the  defendant  or 
his  agent;  whereas  in  this  case  the  act  of  the  dogs 
could  not  make  the  defendant  responsible,  except  in 
respect  of  his  knowledge  of  their  ferocious  habits.  In 
the  case  cited,  the  act  of  diversion  was  the  injury  com- 
plained of,  and  the  damage  to  the  plaintiiflT's  mill,  the 
damage.  The  plaintiff's  right  to  the  mill  did  not  come 
in  question.  The  court  held,  very  rightly,  that  the 
mere  fact  of  diversion  was  put  in  issue,  and  not  the 
right  to  divert.  In  this  case,  if  the  defendant's  dogs 
were  accustomed  to  attack  cattle  without  his  knowledge, 
there  is  an  end  to  the  action,  and  it  is  damnum  absque 
injuria*  Therefore  the  scienter  is  part  of  the  cause  of 
action,  and  not  inducement  merely.] 

Rule  refused  on  this  point,  but  granted  on  the 
other,  viz.  that  there  was  evidence  of  the 
scienter,  which  ought  to  have  gone  to  the  jury. 

J.  Evans  and  E.  Vaughan  Williams  showed  cause  in 
last  term.  The  nonsuit  was  right,  for  there  was 
no  evidence  that  the  defendant  knew  the  habits  of  his 
dogs.  The  defendant  paid  Protheroe  after  the  plain- 
tiff's sheep  were  bit.  That  is  no  admission  of  any 
scienter  by  the  defendant  before  his  dogs  injured  the 
plaintiff.  The  defendant's  promise  to  settle  with  the 
plaintiff  for  his  cattle,  if  it  could  be  proved  that  his 
dogs  killed  them,  shows  no  prior  knowledge  of  their 
habits,  and  might  have  been  made  from  good  feeling 
merely.  [Parke  B.  The  only  question  is,  whether,  as 
contended  for  the  plaintiff,  the  defendant's  kpowledge 
of  his  dogs'  habits  is  to  be  presumed  from  their  acts. 
The  promise  to  settle  might  have  been  made  on  the 
belief  that  the  plaintiff's  cattle  had  been  killed  after  he, 
defendant,  had  received  notice  of  their  having  killed 
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Judge  V.  Cox  (a)  he  left  it  to  the  jury  to  say  whether 
the  defendant's  having  cautioned  a  person  not  to  go 
near  the  dog  lest  he  should  be  bitten,  was  not  evidence 
from  which  to  infer  his  knowledge  that  the  dog  had 
before  bitten  some  one.  [Parke  B.  There  is  some 
evidence  of  the  scienter;  but  if  the  learned  judge  meant 
that  if  we  thought  there  was  some  evidence  of  the 
scienter,  a  verdict  should  be  entered  for  the  plaintiff,  we 
must  do  so;  he  may,  however,  have  meant  that  we  should 
<nily  do  so  if  there  was  substantial  evidence  of  it.  We 
wiU  consult  him  as  to  the  mode  in  which  he  intended 
the  question  to  be  left  to  us.] 

Cur.  adv.  vult. 

Afterwards  in  this  term 

Parke  B.  delivered  the  judgment  of  the  court. — 
This  was  an  action  against  the  defendant  for  keeping 
dogs  accustomed  to  bite  cattle,  and  which  had  worried 
and  bit  the  plaintiff's  cattle.  After  the  cause  was 
gone  through,  and  when  the  case  was  about  to  be  sub- 
mitted to  the  jury,  it  was  objected  on  the  part  of  the 
defendant,  that  there  was  no  sufficient  evidence  of  the 
scienter  to  be  laid  before  them.  My  brother  Williams 
being  of  that  opinion,  nonsuited  the  plaintiff,  but  gave 
leave  to  move  to  enter  a  verdict  for  the  sum  of  11/.  10«., 
if  the  court  should  be  of  opinion  that  the  learned  judge 
should  have  left  the  question  of  knowledge  to  the  jury 
on  the  facts  that  were  proved.  Now  upon  the  facts 
proved,  it  was  urged  on  the  part  of  the  plaintiff,  that  the 
case  should  have  been  submitted  to  the  jury  on  the 
question  as  to  whether  there  was  evidence  of  the 
scienter.  One  point  made  on  the  argument  was,  that 
a  person  of  the  name  of  Protheroe  had  had  his  cattle 
bitten  by  the  defendant's  dogs ;  that  the  defendant  was 
acquainted  with  their  savage  nature,  and  had  offered 


1835. 

Thomas 
Morgan. 


(fl)  1  Stark.  C.  285. 
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1835.        Protheroe  satisfaction  for  the  injury  done  by  them;  but 
^^^^'^'^'^      it  was  stated  that  the  transaction  in  question,  in  which 

Thomas  .  ^ 

V.  the  plaintiff  s  cattle  were  bitten,  occurred  before  die 

Morgan,      transaction  with  Protheroe^  and  on  a   careful  exanu- 
nation  of  the  report,  such  appeared  to  be  the  fact    It 
appeared   that  the  learned  judge  called   back  Jch 
Jones,  who  proved  the  transaction  in  which  Protkerce*% 
cattle  were  bitten,  and  upon  his  examination  it  appean 
upon  the  report,  that  this  transaction  did  not  take  place 
before  the  plaintiff's  cattle  were  bitten.     We  bate 
consulted  the  learned  judge,  and  find  that  he  is  satisfied 
of  that  fact,  and  therefore  there  is  an  end  to  that  part 
of  the  case.     It  was  also  submitted,  that  the  very  dii- 
position  of  the  dogs  themselves,  their  practice  and 
habits,  they  having  bitten  other  persons'  cattle,  ought 
to  have  been  left  to  the  jury,  without  further  evidence 
to  show  that  the  defendant  must  have  been  aware  of 
it.     We  are  clearly  of  opinion  that  in  this  respect 
there  was  no  case  to  go  to  the  jury ;  so  the  learned 
judge  thought,  and  we  concur  in  that  opinion.    It  wu 
again  submitted,  that  there  was  an  offer  on  the  part  of 
the  defendant  (and  which  was  proved  on  the  trial)  of  a 
compromise,  after  the  plaintiff's  cattle  had  been  bitten, 
in  which  the  defendant  said  he  would  settle  with  the 
plaintiff  for  the  cattle  which  had  been  killed.    The 
witness  said,  '*  I  told  him  his  dogs  had  killed  three  of 
the  plaintiff's  cattle,  when  he  said,  if  they  had  done  it 
he  would   settle  for  it."      It  was   argued  that  thii 
ought  to  have  been  allowed  to  go  to  the  consideration 
of  the  jury ;  that  the  ready  admission,  that  if  the  dogs 
had  been  guilty  of  inflicting  this  injury,  he  would  settle 
for  it,  was  an  acknowledgment  that  he  knew  he  vaa 
liable  in  point  of  law  for  any  damage  done  on  account 
of  their  savage  disposition;  and  that  appears  to  the 
court  to  be  a  position  which  ought,  strictly  speaking, 
to  have  been  submitted  to  the  jury.     But  upon  looking 
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al  the  terms  in  which  the  learned  judge  has  referred 
the  question  to  the  consideration  of  the  court,  a  doubt 
occurred  to  us,  whether  the  point  was  ever  sufficiently 
brought  to  his  attention,  or  whether  he  was  called 
upon  to  leave  that  as  a  question  for  the  jury.  The 
words  in  which  the  learned  judge  makes  his  report 
are  these :  **  I  thought  there  should  be  some  proof 
of  the  defendant's  knowledge  of  the  mischievous 
nature  of  the  dogs  at  the  time  of  the  mischief ;  and  the 
question  is,  whether  there  was  any  such  knowledge. 
Here  Mr.  Chilton  contended  that  knowledge  might  be 
inferred  from  the  acts  of  the  dogs.  I  thought  other- 
wise, directed  a  nonsuit,  and  gave  him  leave  to  move.'* 
It  is  clear  from  the  judge's  notes,  that  the  question  has 
not  been  left  to  the  jury,  whether  the  offer  of  com- 
pronuse  was  not  an  admission  of  his  liability ;  and  the 
learned  judge  who  tried  the  cause  informs  us,  that  he 
has  no  recollection  of  being  called  on  to  leave  it  to  the 
jury.  Now  certainly  the  court  think,  strictly  speaking, 
and  we  all  concur  in  that  opinion,  that  the  evidence 
ought  to  have  been  submitted  to  the  jury ;  but  that  it 
ought  to  have  been  submitted  to  them  with  a  strong 
observation  in  favour  of  the  defendant.  Lord  Ellen- 
borough  thought  it  entitled  to  so  little  weight,  that  he 
refused  to  leave  it  to  the  jury  (a).  But  though  we 
think,  strictly  speaking,  it  is  a  fact  to  go  to  the  jury, 
yet  it  ought  to  have  little  or  no  weight  at  all  with  them ; 
for  the  offer  may  have  been  made  from  motives  of  charity, 
without  any  admission  of  liability  at  all.  We  think, 
therefore,  that  wc  cannot  in  this  case  direct  a  verdict 
to  be  entered  for  the  plaintiff*;  and  it  seems  to  us,  that 
we  ought  not  to  send  the  case  down  to  a  new  trial, 
when  the  fact,  if  it  had  been  submitted  to  the  jury, 
ought  to  have  been  submitted  with  such  strong  ob- 
servations as  to  make  it  very  improbable   that   they 


1835. 

Thomas 

V. 

Morgan. 


(«)  Deck  V.  Dywtt,  4  Campb.  198. 
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Page  against  Hemp.  n^^/^/ 

QEWELL  moved  that  the  plaintiff  might  be  per-  After  a  sheriff 

mitted  to  enter  an  appearance  for  the  defendant.  |*hai  he"has^ 
The  affidavit  disclosed,  that  a  distringas  had  issued  levied  40s. 
against  the  defendant,  and  the  sheriff  had  returned  tringas,  the' 
that  he  had  levied  AOs.     The  officer  of  the  court  had  plaintiff  may 

i»       1  •  «•     1  Ml     I      enter  an  ap- 

renised  to  permit  entry  oi  the  appearance,  till  the  pearance  with- 
sheriff's  bailiff  had  sworn  to  the  due  execution  of  the  ®?'  ^"y  *5^*' 

vit  of  the  due 
writ.  execution  of 

the  writ,  for 
the  return  suf- 

Parke  B. — By  section  3  of  the  uniformity  of  process  ficiently  shows 

it 

act,  2  W.  4.  c.  39.  the  distringas  and  the  notice  thereto 
subscribed,  shall  be  in  the  form  mentioned  in  the  sche- 
dule No.  3 ;  and  the  notice  is,  that  in  default  of  the 
defendant's  appearance  within  eight  days  inclusive 
after  the  return  of  the  distringas,  the  plaintiff  will 
cause  an  appearance  to  be  entered  for  him.  The 
sheriff's  return  is  sufficient  proof  of  the  execution  of 
the  writ,  whether  the  notice  annexed  to  the  distringas 
appear  to  have  been  shown  to  the  defendant  or  not. 
This  plaintiff  may,  therefore,  enter  an  appearance  for 
the  defendant. 

Appearance  entered  accordingly. 


Boucher  against  Sims. 

TTHE  defendant  was  brought  up  from  the  custody  of  An  attachment 

the  marshal,  in  order  to  be  charged  with  an  at-  against  a  pri- 
soner in  cus- 
tachment  for  non-payment  of  costs ;  but,  after  confer-  tody  ot  the 

ring  with  the  officers  of  the  court,  be  Sgld  wiS 

the  sheriff, 
who  will  take  him  on  it  when  he  is  out  of  that  custody ;  and  it  is  irregular  to  brinu 
him  up  to  change  him  with  it. 
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18S5. 


Boucher 

v. 

Sims. 


Alderson  B.  said,  this  is  an  improper  course.  The 
altachment  should  be  lodged  with  the  sheriff,  who  may 
take  the  defendant  on  it  as  soon  as  he  is  out  of  custody 
on  the  process. 


Addison  took  nothing  by  his  motion. 


It  is  irregular 
to  deliver  an 
issue  with  a 
notice  of  trial 
indorsed  for 
one  day,  and 
at  the  same 
time  to  deliver 
a  separate  no- 
tice of  trial  for 
a  different  day. 


Kerry  against  Reynolds. 

^HE  issue  was  delivered,  indorsed  with  a  notice 
of  trial  for  the  sittings  after  Easter  term.  The 
parties  commenced  a  treaty,  which  went  off.  The 
issue  was  made  up  again  without  striking  out  the  above 
indorsement  of  notice ;  but  a  separate  notice  was  deli- 
vered with  it  to  try  on  15th  May^  the  second  day  of 
the  sittings  after  Easter  term.  It  was  tried  at  the  sit- 
tings after  Trinity  term,  and  the  plaintiff  obtained  a 
verdict.  A  rule  to  set  aside  the  verdict,  and  for  a  new 
trial,  was  obtained,  on  the  ground  that  the  notice  of 
trial  was  insufficient.  Cause  was  shown  that  the  de- 
fendant was  not  in  fact  misled,  and  was  prepared  to 
try  at  the  sittings  after  Trinity  term  ;  but 


Per  Curiam, — It  is  certified  to  us,  by  the  oflScers, 
that  this  is  an  irregularity,  from  its  tendency  to  mislead* 
An  after-question  may  arise  as  to  the  effect  of  a  notice 
of  trial  contained  in  a  separate  paper,  which  could  not 
be  raised  on  a  notice  regularly  indorsed  on  the  issue. 

Rule  absolute  without  cos^' 


Wordsworth  supported  the  rule.  Miller  showed  cause. 
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1835. 
Rex  against  Robinson.  v«^^/^«^ 

AN  order  nisi  had  been  obtained,  calling  on  the  Asherifflevied 

sheriff  of  Staffordshire,  or  his  under-sheriff,  to  pay  f^^^^^^^ 
over  into  the  hands  of  the  collector  of  excise  for  the  praised  at 
district,  for  the  use  of  the  crown,  472/.  10*.,  being  the  crown^jSess 
balance  of  a  sum  of  500/.  levied  on  the  defendant's  of  extent  in 
goods,  under  an  extent,  after  deducting  27/.  lO*.   for  himforpenal- 
the  sheriff's  poundage  thereon.     The  crown  had  ob-  V®*  ^^  looo/. 
tained  judgment  against  the  defendant  for  7000/.,  to  der  the  excise 
secure  1000/.  incurred  as  penalties  under  the  excise  ^?''**    ^*®. 

^  shentf  remain- 

laws.    A  writ  of  extent  was  issued  to  the  sheriff  in-  ed  in  posses- 
dorsed  to  levy  1000/.     The  defendant's  goods  were  f ^'^  *^""°?  ^^ 

•^  ^  long  negocia- 

seixed  and  appraised  at  824/.     The  defendant  then  tion  entered 

•  4.   J      '^i-  ^i_  •       i»  •  J  4.1-     into  with  the 

negociated  with  the  excise  for  a  compromise,  and  the  excise  by  the 
sheriff  remained  in  possession  for  seven  weeks.     The  defendant  to 
excise  at  last  agreed  to  take  500/.  in  satisfaction  ;  and  penalties.    At 
the  question  was,  whether  the  sheriff  was  entitled  to  ^^^  ^^^  f *^**f 

^  '  11.  accepted  500/.: 

poundage  on  the  500/.  accepted  by  the  excise,  or  on  Ueld,  that  the 
824/.  the  value  of  the  goods  seized.  SedT 

poundage,  not 

Jervis  showed  cause.  The  sheriff  is  entitled  to  ^hole^value^ 
poundage  on  the  value  of  the  goods  seized.  Stat.  3  G.  of  the  goods 
1.  c.  15.  s.  3.  gives  poundage  on  extents  to  sheriffs  500/.  only, 

levying  debts  due  to  the  crown,  for  their  care,  pains,  ^^^  being  the 
1       1  ,    o         X    '  1        .       sum  actually 

and  charges,  and  for  their  encouragement  tlierein.  obtained  by 
The  act,  therefore,  must  receive  a  liberal  construction.  ^  ^  crown. 
JRex  v.  Jetherell  (a)  and  Norton's  case  (i)  are  analogous. 
l^Parke  B.  Those  cases  only  settle  what  shall  amount 
to  a  levy.  There  is  no  doubt  that  there  was  a  levy 
here.]  Jervis  then  cited  Rex  v.  Burrell{c)  and  Alchin 
V.  Wells (d).     [Parke  B.   In  that  latter  case  the  sheriff 

(a)  Parker's  Rep.  177.  (6)  Lane's  Rep.  74. 

(c)  Bunbury,  305.  (d)  5  T.  R.  470. 
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1835.  was  held  entitled  to  poundage,   though  the  parties 

Jr^^J^^^  compromised  before  he  sold  the  goods  ;  but  there  the 

V.  defendant  might  have  given  security  to  pay  the  whole 

IU)BiNS4)N.  jgjjj  ^^  ^  f^j^j.g  j^y    ^ Iderson  B.  Mr.  Gibbis argument 

is  strong  to  show  that  it  was  so.]  Whenever  the  sheriff 
has  regularly  levied  under  an  extent,  though  withoat 
salq,  he  is  entitled  to  poundage,  even  though  the  extent 
be  set  aside  for  some  other  irregularity ;  BuUen  v.  Au- 
ley  (a),  Rawstome  v.  Wilkinson  (b).  The  extent  autho- 
rizes not  a  sale,  but  a  writ  of  venditioni  exponas. 

Parke  B. — I  find  no  authority  to  prove  that  pound- 
age is  payable  by  the  crown  on  a  larger  sum  than 
actually  came  to  its  hands  by  compulsion  of  the  crown 
process  of  extent.  Alchin  v.  tVells  is  the  only  case 
which  even  apparently  decides,  that  on  civil  process 
between  subject  and  subject,  a  sheriff  is  entitled  to 
poundage  on  a  greater  amount  than  is  actually  obtained 
by  compulsion  of  the  writ  which  he  executes;  bat 
when  that  case  is  closely  looked  at,  it  does  not  go  to 
the  extent  here  contended  for  by  the  sheriff;  for  all  that 
was  decided  by  it  was,  that  after  such  a  compromise  as 
there  took  place,  the  court  would  not  allow  the  sheriff 
to  be  defeated  of  his  poundage  by  the  private  arrang^ 
ment  of  the  parties. 

Alderson  B. — The  only  principle  upon  which  the 
sheriff  is  entitled  to  poundage,  shows  that  he  cannot 
claim  it  on  more  than  the  sum  actually  received. 
What  the  crown  actually  obtains,  though  not  by  the 
direct  compulsion  of  the  process,  is  considered  as  bebg 
in  fact  the  amount  "levied  and  collected*  by  the 
sheriff's  hands.    Then  if  that  amount  is  the  criterion 

(n)  6  Esp.  111.  (6)  4  M.  &  S.  266. 
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to  fix  the  amount  of  the  sheriff's  liability  to  the  crown,        1835. 
it  must  be  so  as  to  his  demand  from  it. 


V. 

Robinson. 


The  King 

BoLLAND  and  Gurnry  Bs.  concurred. 

Rule  absolute. 


Paine  and  Others,  Executors  of  James  Paine, 

against  Emery. 

T^EBT  on  an  indenture  of  mortgage  made  between  Covenant  on 
the  plaintiflF's  testator  and  the  defendant,  whereby  dJ^'^^^io 
the  defendant  covenanted  to  pay  or  cause  to  be  paid  declaration 
to  the  testator  James  Pained  his  executors,  &c.  the  venant  to  be 
sumof  1002./ and  interest  at  the  rate  of  51.  per  cent,  topaygene- 

raliy,andinthe 

per  annum,  on  a  day  named  next  ensuing  the  date  of  breach  alleged 
the  indenture.  Breach :  general  non-payment.    The  in-  ^  g®"®"J^  ^^^' 

®  ^  ^  payment.  The 

denture  was  set  out  on  oyer,  and  showed  that  the  covenant  defendant  set 
was  to  pay  the  principal  and  interest  on  a  day  fixed,  ^JJ     ^j.  ^^ 
at  or  in  the  porch  of  the  parish  church  of  G.  in  the  demurred  spe- 
county  of  Cambridge.    The  defendant  then  demurred  Si'fZ! 
specially,  assigning  for  cause  that  there  was  a  material  ^^®  covenant 

.  ,  ,  •  1    ,       .     was  to  pay  the 

variance  between  the  covenant  there  set  out  and  that  in  principal  and 
the  deed  read  on  oyer ;  the  former  covenanting  for  pay-  g°  g^'j^'^^,^^ 
ment  by  the  defendant  of  the  money  generally,  and  the  at  or  in  the 
latter  only  for  paying  it  at  a  particular  time  and  place;  so  ^rish  church  : 
that,  consistently  with  the  declaration,  the  defendant,  at  ^eld,  that  as 
ibe  time  and  place  specified  in  the  covenant,  might  have  had  set  out 
been  ready  with  his  money,  and  willing  to  pay  it  to  t**e  deed  ac- 
the  plaintiff*,  if  the  plaintiff*  had  been  there  to  receive  legal  effect,  he 
it :    and  that  it  did  not,  therefore,  appear  that  any  ^^J^tJ'JJJ/''" 

declaration  on 
the  mere  ground  of  variance,  because  the  deed,  when  set  out  on  oyer,  became  part  of 
the  declaration ;  but  had  the  breach  laid  in  the  declaration  appeared  to  be  no  breach 
of  the  covenant  set  out  on  oyer,  that  would  have  been  ground  of  demurrer. 

VOL.  v.  4  c 
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might  be  urged  on  non  est  factum  pleaded,  it  cannot 
be  taken  as  such  on  demurrer ;  for  by  setting  out  the 
deed  on  oyer  the  defendant  has  made  it  a  part  of  the 
declaration.    This  is  not  a  ground  of  demurrer,  as  it 
would  have  been  had  the  covenant  been  so  qualified, 
that,  taking  the  deed  as  set  out  on  oyer  and  the  breach 
together,  the  plaintiff  could  not  have  maintained  the 
action,  Snell  v.  Snell  (a),  Sacheverell  v.  Froggatt  (ft), 
Ross  y. Parker {c),  Abnej/  y,White{d)^  Gage\.Acton{e). 
Those  cases  show,  that  a  mere  question  of  variance 
taken  per  se,  and  not  affecting  the  plaintifTs  right  to 
sue,  is  not  the  subject  of  demurrer,  but  only  of  a  plea 
of  non  est  factum.     This  breach  appUes  to  both,  and 
is  general.    The  plaintiff  was  not  bound  to  go  further. 
In  Rowe  v.  Young  (/)  Bay  leg  J*  puts  this  very  case 
by  analogy  ;  he  says,  '^  So  in  covenant  on  a  mortgage 
deed,  to  pay  the  mortgage  money  on  a  given  day  at 
Lincoln's  Inn  Hall,  or  any  other  place,  the  decla- 
ration never  alleges  an  attendance  or  demand  by  the 
plaintiff,  but  merely  alleges  non-payment  by  the  de- 
fendant." 


1835. 

Paine 
and  Others 

V. 

Emerit. 


Lord  Abinger  C.  B. — The  deed  being  set  out  on 
oyer  became  part  of  the  declaration.  It  is  the  same 
thing  as  if  the  plaintiff',  instead  of  stating  the  legal 
effect  of  the  deed  in  his  declaration,  had  set  it  out  at 
length  in  so  many  words.  That  being  so,  the  general 
breach  is  clearly  good  ;  for  the  defendant,  not  having 
paid  at  all,  cannot  have  paid  at  the  particular  ti&ie  and 
place.  Had  the  breach  alleged  in  the  declaration  been 
no  breach  of  the  covenant  stated  in  the  indenture, 


(a)  4  B.  &  C.  741. 
(c)  1  B.  &  Cr.  358. 
(0  Ibid.  613. 


(b)  2  Saund.  366. 
(d)  Carthew,  301. 
(/)  2  Brod.  &  B.  234. 
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1835. 

Paine 
and  Others 

V. 

Emery. 


when  set  out  on  oyer,  there  would  have  been  good 
ground  of  demurrer. 

BoLLAND;  Alderson  and  Gurnet  Bs.  concurred. 

Judgment  for  plaintiffs  (a). 

(a  )  Readiness  to  pay  at  the  porch  of  G.  at  the  time  fiied,  wis  mate 
only  of  defence,  for  such  attendance  at  time  or  place  was  not  part  of  the 
plaintiff's  title.    See  Rede  v.  Fair,  6  M.  &  S.  121 ;  2  Brod.  k  B.  234. 


A  count  in 
trespass 
stated,  that 
defendant 
assaulted 
plaintiff,  and 
wrenched  a 
stick  from 


^  Blunt  against  Beaumont. 

nPRESPASS  for  assaulting  the  plaintiff,  wrenching 
and  pulling  a  stick  from'  his  hands,  and  with  the 
said  stick  and  with  defendant's  fists  striking  the  pkin- 
tiff  blows  &c..  P)eas:  first,  not  guilty;  secondly,  u 
to  the  assaulting  the  plaintiff  with  the  said  stick,  a»d 
his  hands,  and  with  his,  the  defendant's,  fists  giving  and  striking  tlie 
T' k  ^*mf  his  pl^^^t^ff  blows,  as  in  the  declaration  mentioned,  son  at- 
fists  gave  the  sault  demesne.  Replication,  de  injuria.  The  cause  was 
violent  blowsf  ^"^^  before  Parke  B.  at  the  Middlesex  sittbgs  in  this 
&c.  Plea,  as  term,  when  the  plaintiff  having  proved  the  trespas 
the  plaintiff  charged,  the  defendant  produced  evidence  that  the 
with  the  said    plaintiff  committed  the  first  assault,  and  that  thede- 

stick,  and  with  *, 

his  fists  giving  fcndant  did  not  wrench  the  stick  from  his  hands.  For 
israult''del'°''  ^'^^  plaintiff  it  was  contended,  that  the  blow  with  the 

stick,  which  he  received  from  the  defendant,  entided 
him  to  some  damages,  that  blow  not  being  denied  or 
justified  by  the  plea.  The  learned  baron  left  it  to  the 
jury  to  assess  the  plaintiff's  damages  from  that  blow, 
which  they  did  at  l^.,  giving  a  general  verdict  for  the 

slop  of  time 

less  than  a  comma  after  the  words  "  assaulting  the  plaintiff/'  so  as  to  answer  to  the 
word  "  and,"  so  that  the  plea  sufficiently  justified  tlie  battery  as.wcU  as  the  assault 
with  the  stick. 


mesne.     Ver 
diet  for  de- 
fendant. 
Held,  that 
after  verdict 
the  plea 
should  be 
read  with  a 
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defendant.    The  plaintiff  had  leave  to  move  to  enter  a        1835. 
verdict  for  the  plaintiff  on  the  point  above  stated.  ^^^^ 


Wallinger  moved.  [Parke  B.  The  only  question  in 
the  case  is,  whether  the  special  plea  justifies  the  plain- 
tiffin  giving  the  defendant  a  blow  with  a  stick?  Does 
the  plea  cover  that  part  of  the  count?]  As  the  plea 
only  answers  an  assault  with  a  stick,  it  does  not  cover 
the  battery  with  the  stick,  which  is  laid  in  the  declara- 
tion. [Lord  AJnnger  C.  B.  The  plaintiff  charges  a 
battery,  not  an  assault.  Now,  the  battery  charged  in- 
cludes the  assault,  which  the  defendant  says  he  has 
justified.  The  plaintiff  describes  no  assault  with  a 
stick,  except  that  included  in  the  battery,  and  does  not 
distinguish  the  assault  from  the  battery.  Parke  B. 
The  declaration  does  not  charge  an  assault  with  a 
stick  simpliciter.  If  it  had,  and  no  such  battery  had 
been  proved,  could  you  recover  notwithstanding  this 
plea  ?  The  plea  is  tied  up  to  the  assault  included  in 
the  battery.  Then  is  it  not  an  informal  justification 
of  the  assault  with  the  stick?  No  other  assault  with  it 
is  laid.]  Every  authority  distinguishes  assault  from 
battery,  the  former  being  inchoate,  the  latter  actual 
violence.  In  Page  v.  Creed  (a),  the  assault  was  justi- 
fied and  the  battery  denied;  and  a  judge's  certificate 
that  an  assault  was  proved,  was  held  insufficient  to 
give  the  plaintiff  costs;  Smith  v.  Neesam  (b).  [Parke  B. 
The  plea  is  directed  to  inchoate  violence,  though  not 
charged  by  the  declaration.  Is  it  not  an  informal  jus- 
tification of  actual  violence?]  The  plea  cannot  be 
read  against  its  natural  meaning,  except  by  introducing 
a  word,  or  at  least  a  stop. 

Lord  Abinger  C.  B. — On  special  demurrer,  ^alleging 
this  ground  for  cause,  it  might  have  been  argued,  that  the 

(fl)  3  T.  R.  391.  (6)  2  Lev.  102. 


V, 

Bbaumokt. 


Blunt 
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1835.  plea  was  informally  pleaded  to  the  assault  only;  whereas 
the  battery  laid  included  it,  according  to  the  common 
rule,  that  every  battery  includes  an  assault  But  as 
Beaumont,  jjjg  plaintiff  only  charges  an  assault,  consisting  of  beat- 
ing and  striking^  this  plea  is  substantiaUy  an  answer 
to  it. 

Parke  B. — If  in  reading  the  second  plea,  the  breath 
is  suspended  after  the  words  '  assaulting  the  plaiotiff/ 
the  plea  will  cover  the  whole  charges  in  the  dedars- 
tion,  for  the  sentence  will  then  be  the  same  as  if  the 
word  and  was  therei  which  word  seems  omitted  by 
clerical  error.  It  is  only  necessary  to  suspend  the 
breath,  not  to  insert  a  stop.  It  is  dear  the  defoidaiit 
meant  to  justify  the  battery  with  the  stick  as  weD  as 
the  assault. 

BoLLAND  and  Alderson  Bs.  concurred. 

Rule  refused. 


Wilson  against  Northop. 
A  judge  at        TfA  WLINSON  moved  for  a  rule  nisi  to  make  a 

chambers  may  ^1/  .    ,     , 

order  the  attor-  judge's  order  to  the  plaintiff's  attorney,  to  pay  a 

ney  in  a  cause  g^m  ^f  money  for  costs,  a  rule  of  court.     He  intimated 

to  pay  a  sum  " 

of  money  for     a  doubt  whether  such  an  order  could  be  made  at 
such  an^order  Chambers. 

will  be  made 

in  the  first  Alderson  B. — The  power  of  a  judge  at  chambers 

instance,  on     to  order  the  payment  of  cosU,  is  that  of  the  court, 

motion,  with-         j      i         i  .  , 

out  a  rule         and  when  his  order  is  made  a  rule  of  court,  what  he 
°*^''  did  at  chambers  becomes  an  order  of  this  court. 

Lord  Abinger  C.  B. — The  rule  is  absolute  in  the 
first  instance^  without  any  occasion  for  a  rule  nisL 
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1835. 
Roberts  and  Others^  Assignees,  against  Harris. 

ASSUMPSIT  for  goods  supplied  to  the  defendant  A  debtor  com- 
1     P        1       1  mi  pounded  with 

by  the  bankrupt  before  bankruptcy.     The  cause  his  chief  cre- 

was  tried  before  Parke  B.  at  the  last  sittings  at   West-  ^'^*^"»  ^"f 

^  ^        paid  smaller 

minster ;   the  bankrupt  was  called  for  the   plaintiffs,  ones  their 
having  obtained  his  certificate  and  released  the  surplus  ^^  did^not ' 
of  his  property.     Being  examined  on  the  voire  dire,  call  all  of  them 
he  said,  that  before  his  bankruptcy  he  applied  to  all  ^^s  afterwards 
bis  chief  creditors,  with  whom  he  thought  it  worth  ;ssued  against 

..11  n\m,  on  which 

while  to  compound,  and  made  a  composition  with  them,  he  did  not  pay 

and  paid  some  other  small  creditors  in  full,  but  had  ^^*'  *?  ^ 

not  paid  \bs.  in  the  pound  under  the  fiat.    The  learned  obtained  his 

baron  held  the  bankrupt  to  be  a  competent  witness  ^^^i^  ^^^ 

under  6  Geo.  4.  c.  16.  s.  127.,  and  the  plaintiff*  had  a  having  re- 

..  leased  the 

verdict.  surplus  of  his 

estate,  he  was 

Mansel  moved  for  a  new  trial,  on  the  ijround  that  ^  competent 

°  witness  for  his 

the  witness  was  incompetent.  That  effect  follows,  though  assignees  in 
the  composition  be  not  with  all  the  creditors,  if  it  is  ^o^^g'soij^'^ 
not  in  terms   limited   to  a  particular   class   of  them,  and  delivered 
Were  this  otherwise,  a  bankrupt  might  always  make  \J^  bankrupt- 
himself  a  competent  witness,  by  excluding  a  creditor  ^y.  (6G.  4. 

n  1  .•  TT  .        1       -mr  C.  16.  S.  127.) 

or  two  from  the  composition.     He  cited   Jyorton  v. 
Shakespeare ia)  and  Slaughter  v.  Cheyne(h), 

Per  Curiam. — This  was  not  a  general  composition, 
for  the  bankrupt  did  not  call  all  his  creditors  together, 
but  only  the  larger  ones.  He  never  intended  or 
attempted  to  make  a  general  composition,  as  the  party 
in  Slaughter  v.  Cheyne  proposed  to  do,  as  far  as  he 
could.    The  witness  was  properly  admitted. 

Rule  refused. 

(•)  15  £ut,  619.  (6)  1  M.  6c  S.  182. 
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1835. 

John  Hughes  and  Elizabeth  his  Wife^  Administra- 

trixy  against  Williams. 

An  adminis-  TN  assumpsit  on  a  promissory  note  given  by  the 
eluded  her  defendant  to  the  intestate,  the  declaration  began 

declaration  thus:  "  J.  H.  and  Elizabeth  his  wife,  who  is  adminis. 
withaprofert  .-„,.,         i  ^         i         i        j 

of  letters  of  tratrix  of  all  and  smgular  tlie  goods,  chattels  and 

t^on  "duT"  credits,  which  were  of  J.  W.  deceased,  at  the  time  of 

granted  by  his  death,  complain"  &c.,  and  concluded  in  the  follow- 

court^of  5^  ^  ^"S  terms,  omitting  the  usual  allegation  of  the  grant 

Asaph,''  omit-  of  letters  of  administration  to  the  plaintiflTs  wife,  "and 

inent  of  the  ^^^  ^^^^  plaintiffs  bring  into  court  here  the  letters  of 

grant  of  them  administration  of  the  goods,  chattels,  credits  and  effecti 

m  the  body  ,  &  '  »  ,        ., 

ofthedecia-  of  the  said  J.  W.  deceased,  duly  granted  to  the  said 
not'^t^ttng  any  -^'*'-«*^'A  by  the  consistory  court  of  St.  Asaph,  which 
date  of  such  give  sufficient  evidence  to  the  said  court  here  of  the 
bad  on  special  g>*^"t  ^^  administration  aforesaid  to  the  said  JElizabdkf 

demurrer,  for     &C." 

not  showing  o        •  i    -i  .      .         /.  ,         . 

that  the  letters  special  demurrer,  assignmg  for  cause  that  it  was 
of  administra-  n^t  stated  in  the  declaration  on  what  day  of  the  month 

tion  were  ^ 

granted  by       or  year  the  letters  of  administration  were    granted, 

auOiorttyt^iz.  ^^^  ^^^  ^'^*^  judge  or  officer,  nor  the  name  of  such 
the  ordinary,    judge  or  officer.     Joinder. 

or  alleging 
that  the  con- 
sistory court         jr.  Jervis  supported  the  demurrer.     The  deckration 

01  Si,  Maph       .VI       /» 

had  a  special  ^^  bad ;  first,  because  the  plaintiff  Elizabeth  is  not 
theim '  ^^  ^*^^"'  shown  to  be  administratrix  at  the  commencement  of 

the  action.  Her  title  did  not  relate  back  to  the  death, 
but  only  accrued  at  the  time  of  granting  the  adminis- 
tration, which  date  does  not  appear  on  the  declaration* 
[Lord  Abinger  C.  B.  If,  on  craving  oyer,  the  date  of 
the  administration  appears  on  the  face  of  it  to  be 
too  late  to  have  warranted  the  action  at  the  time  it 
was  brought,  he  can  demur.]  Next,  it  does  not  appear 
that  tlie  proper  authority,  viz.  the  ordinary,  granted  the 
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administration.    If  the  court  mentioned  had  special        1835. 
power  to  grant  administration^  that  should  have  been      ^^n^^ 
so  stated.    The  right  course  is  to  state  the  date  of  the    and^Ano^er 
grant,  and  the  name  of  the  bishop,  in  the  commence-  v. 

ment  of  the  declaration,  and  to  conclude  with  profert 
of  the  letters  of  administration  **  of  the  said  bishop, 
the  date  whereof  is  the  day  and  year  in  that  behalf 
above-mentioned." 


J{.  V.  Richards  supported  the  declaration.  The 
profert  is  only  made  that  the  defendants  may  have 
oyer  of  the  letters  of  administration.  Oyer  being 
craved,  they  would  be  set  out,  and  would  themselves 
show  whether  they  were  granted  by  the  proper  party. 
If  they  were,  the  plaintiff  would  sustain  his  suit.  That 
is  the  practice  where  there  is  profert  of  a  deed  in  the 
declaration.  Here,  a  prima  facie  title  appears  in  the 
plaintifl^  for  he  avers  that  the  administration  was  duly 
granted,  and  offers  to  produce  the  letters  to  the  court, 
to  see  if  they  are  such  as  he  was  entitled  to  proceed 
on.' 

J.  Jervis  in  reply.  Letters  of  administration  granted 
by  the  proper  authority,  i.  e.  the  ordinary,  are  part  of 
that  title  which  the  plaintiff  is  to  allege  on  the  face  of 
the  declaration.  The  court  cannot  obviate  that  omis- 
sion in  this  case  by  looking  at  the  letters  of  adminis- 
tration. 

Lord  Abinger  C.  B. — We  are  of  opinion  that  this 
declaration  is  bad,  upon  the  latter  ground.  If  the 
letters  of  administration  have  not  been  issued  by  the 
ordinary,  they  are  not  granted  by  the  proper  authority. 
They  may  be  vaUd  if  granted  by  some  other  mode,  and 
may  be  valid  when  so  granted,  but  in  the  absence  of 
any  express  allegation  to  that  effect,  and  taking  the 
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the  said  lease,  and  by  virtue  of  the  said  demise  entered       1886. 
into  and  upon  the  demised  premises  with  the  appurte-      '-^v^^ 
nances,  and  thereupon  became  and  was  and  yet  is  9. 

possessed  thereof  for  the  term  so  to  him  thereof  Macibhwb. 
granted  as  aforesaid,  until  the  S5th  of  December  in  the 
year  18S3  aforesaid,  and  from  thence  imtil  and  at  the 
said  time  when  8cc.,  held  and  enjoyed  the  said  dwelling- 
house  in  which  &c.,  and  the  said  demised  prenuses 
with  the  appurtenances,  under  and  by  virtue  of  the  said 
demise.  And  the  defendant  further  says,  that  on  the 
said  25th  day  o{  December  1833,  a  large  sum  of  money, 
to  wit,  the  sum  of  35/.  of  the  rent  aforesaid,  for  six 
months  of  the  said  term  ending  on  the  day  and  year 
last  aforesaid,  and  then  elapsed,  became  and  was  due 
and  payable  to  the  defendant,  and  at  the  time  when 
&c.,  was  in  arrear  and  unpaid ;  wherefore  the  defend- 
ant, on  the  day  when  &c.,  entered  into  and  upon  the 
said  dwelling-house  in  which  &c.,  for  the  purpose  and 
in  order  to  seize,  take,  and  distrain,  and  did  then  and 
there  seize,  take,  and  distrain  the  household  furniture, 
8tc*,  in  the  declaration  mentioned,  as  for  and  in  the 
name  of  a  distress  for  the  rent  so  due  and  in  arrear  to 
the  defendant  as  aforesaid,  and  kept  and  detained  &c.| 
according  to  the  form  of  the  statute  &c.,  and  in  so 
doing  &c. 

Replication,  that  before  and  at  the  time  of  making 
die  said  demise  in  the  declaration  mentioned,  one 
Adam  Charlton  was,  and  from  thence  hitherto  hath 
been  and  still  is  in  the  possession,  use,  occupation,  and 
enjoyment  of  divers,  to  wit,  eight  acres  of  land,  parcel 
of  the  said  demised  premises  in  the  plea  mentioned,  as 
tenant  thereof  to  the  said  defendant,  whereby  the  plain- 
tiff did  not  and  could  not  enter  into  the  possession 
thereof,  or  hold  or  enjoy  the  said  lastnnentioned  land 
so  being  parcel  of  the  said  demised  premises,  or  any 
part  thereof  $  and  although  the  plaintiff  has  always^ 
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18S5.       letters  to  be  in  fact  as  here  described,  they  are  imnffi- 
^'^^'^"^      cienti  accordmg  to  the  general  law. 

Hughes 
and  Another 

*;^^_  Alderson  B. — A  party  who  makes  profert  in  hit 
declaration^  must  be  content  to  have  it  assumed  that 
the  document  when  produced  will  correspond  in  effect 
with  the  statement  in  the  profert. 

BoLLAND  and  Gurnby  Bs.  concurred;  but 

R.  V,  Richards  had  leave  to  amend  the  dedaratioD. 


Neale  against  Mackenzie. 

N,  accepts  a  THRESPASS  for  breaking  and  entering  the  dwelling- 
of  100  acres  house  of  the  plaintifii  and  seizing  and  distraining 

of  land  for  one  his  household  fumiture.  goods,  and  chattels  therein. 

year,  and  en- 

ters  on  it.  Pleas :  first^  as  to  the  force  and  arms,  and  whatever 
h  "&id  ^"^^t  ®'^^  ^^  against  the  peace,  not  guilty.  Secondly,  that  b^ 
acres  in  pos-  fore  and  at  the  time  of  the  demise  thereinafter  men- 
^o^entiile'd  ^^^^^^li  ^t^  defendant  was  seised  of  the  dwelling-house 
under  a  prior    in  which  &c.,  and  of  other  premises  thereinafter  men- 

lease  from  ths 

same  lessor,  tioned  to  be  therewith  demised,  with  their  apporte- 
and  keeps        nances  in  his  demesne  as  of  fee :  and  being  so  seised, 

possession  of  ... 

the  eight  acres  afterwards  and  before  the  time  when  &c.,  to  wit,  on 

til  hai  -a-         ^^    demised  the  said  dwelling-house  and  certain  other 

year  s  rent  is  '  ° 

due  from  N.     premises  with  the  appiurtenances  to  the  plaintiff  for 

N,  haspos-  ^^^  ^^'^^  ^^  ^^'^  year,  commencing  from  the  25th  Jwu 
session  of  the    1833,  at  the  clear  rent  of  70/.  payable  quarterly,  thit 

remaining  .  lot        i..«%  j 

92  acres  dur-    ^s  to  say  &c.  that  afterwards  &c.,  the  plaintiff  accepted 

ing  all  that 

time,  but  is  excluded  from  that  of  the  eight : — Held,  that  this  was  no  t  such  a  case  of 
tortious  eviction  by  the  landlord  Jf.,  as  would  entirely  suspend  the  rent,  but  that  it 
was  apportioned  only,  so  that  the  landlord  could  distrain  for  the  apportioned  rent  of 
the  92  acres. 
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session  and  enjoyment  of  eight  acres  of  land,  part  of       1835. 
the  demised  premises^  by  the  act  and  default  of  the      ^-^"^^ 
defendant,  without  stating  any  act  or  default  of  the  de-  ^^ 

fendant  by  which  he  has  been  kept  out  of  the  posses-  Mackehzii. 
sion  or  enjoyment.  Joinder  in  demurrer.  The  points 
relied  on  by  the  defendant  were  thus  stated  in  the  mar« 
gin  of  the  demurrer  book : — That  the  replication  is  in- 
formal, because  it  neither  traverses  nor  confesses  and 
avoids  the  plea,  and  because  the  allegations  that  Adam 
CJuirlton  was  and  still  is  tenant  to  the  defendant,  and 
that  the  plaintiff  has  been  during  the  whole  time  kept 
out  of  possession  of  part  of  the  demised  premises  by 
the  act  of  the  defendant,  are  uncertain  and  mere  infer- 
ences of  law,  and  amount  to  an  argumentative  traverse 
of  the  entry  into  the  demised  premises  alleged  in  the 
plea. 

Secondly,  that  the  fact  of  the  plaintiff  not  having 
had  actual  possession  of  part  of  the  demised  premises, 
if  properly  pleaded,  is  no  answer  to  the  right  of  the 
defendant  to  distrain  for  the  rent  which  became  due 
by  virtue  of  the  demise  and  entry  under  itj  which  are 
confessed  on  the  pleadings. 

Thirdly,  that  as  defendant  was  at  least  entitled  to 
distrain  for  the  rent  of  that  part  of  the  demised  pre- 
mises of  which  the  plaintiff  had  the  actual  possession, 
trespass  cannot  be  maintained. 

Fourthly,  that  the  plaintiff  having  accepted  the  lease 
and  entered  into  the  demised  premises  under  it,  is  es- 
topped from  denying  his  landlord's  title  to  demise  the 
premises  comprised  in  the  lease. 

Cleashy  supported  the  demurrer,  in  Michaelmas  term 
18S4.  The  replication  does  not  show  how  Charlton 
was  tenant,  whether  for  years  or  otherwise,  nor  does 
it  contain  any  answer  to  the  right  to  distrain  set  up  by 
the  plea.    He  was  stopped  by  the  court.     Parhe  B. 
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1835.       from  the  time  of  making  the  supposed  denuse  in  the 
^"^"^^^      said  plea  mentioned,  hitherto  been  ready  and  wilfii^ 
V.  and  desirous  of  entering  into  the  possession,  use,  occa- 

Mackekzie.  pation,  and  enjoyment  of  the  said  last-mentioned  Und, 
under  and  by  virtue  of  the  last-mentioned  demise,  of 
which  the  defendant  had  due  notice,  yet  the  plaintiff 
in  fact  says,  that  he  the  said  plaintiff  always,  from  the 
time  of  making  the  said  last-mentioned  demise,  has 
been  and  still  is  kept  out  of  the  possession,  use,  occu- 
pation, and  enjoyment  of  the  said  last-mentioned  land, 
and  every  part  thereof,  by  the  act  and  default  of  the 
defendant,  whereby  the  plaintiff  has  been  wholly  hin- 
dered and  prevented  from  entering  into  and  hiding 
and  enjoying  the  same,  and  from  having  and  reccing 
all  the  profit  and  benefit  which  ought  and  would  other- 
wise  have  arisen  and  accrued  to  the  plaintiff  therefrom. 
Wherefore  the  defendant,  at  the  said  time  when  &c.» 
wrongfully  and  unlawfully  entered  into  and  upon  the 
said  dwelling-house  in  which  &c.,  and  seized  and  dis- 
trained &c.     Verification. 

Demurrer,  showing  for  cause,  that  the  replicatioD 
does  not  traverse  or  put  in  issue  any  fact  contained  in 
the  plea,  and  contains  no  matter  of  fact  in  avoidance  of 
the  demise  and  entry  contained  in  the  plea.    That  the 
averment  in  the  replication,  that  the  said  A.C.  was  and 
still  is  the  tenant  of  the  defendant  of  part  of  the  said 
premises,  consists  of  mere  inference  and  matter  of  bv, 
wholly  inconsistent  with  the  facts  admitted  on  the 
pleadings,  and  that  the  other  averments  in  the  replict- 
tion  consist  of  mere  inference  not  warranted  by  the 
facts,  and  upon  which  no  apt  or  material  issue  can  be 
taken.    That  the  replication  is  argumentative,  and  de- 
nies by  implication  a  material  averment  contained  in 
the  plea,  viz.  the  entry  of  the  plaintiff  into  the  demised 
premises  under  and  by  virtue  of  the  demise,  and  al* 
leges,  that  the  plaintiff  has  been  kept  out  of  the  pof- 


-% 
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rent  would  not  be  apportioned.]    Bompas  acceded  to       1885. 
the  suggestion  of  the  court  to  amend. 

The  amended  replication  was  as  follows  : — 

That  before  and  at  the  time  of  the  making  of  the  Mackenzie. 
said  demise  in  the  plea  mentioned,  one  Adam  Charlton 
was,  and  from  thence  hitherto  had  been  and  still  is  in 
the  possession  and  enjoyment  of  divers,  to  wit,  eight 
acres  of  land,  parcel  of  the  said  demised  premises  in 
the  plea  mentioned,  under  and  by  virtue  of  a  certain 
demise  theretofore  made  by  the  defendant  to  the  said 
A.  C,  and  which  last-mentioned  demise  was  then,  and 
firom  thence  hitherto  has  been  and  still  is,  in  full  force 
and  undetermined,  whereby  the  plaintiff  did  not  and 
could  not  enter  into  the  possession  of,  or  hold  or  enjoy 
tibe  last-mentioned  land,  so  being  parcel  of  the  de- 
mised premises  in  the  plea  mentioned,  or  any  part 
thereof.  And  although  the  plaintiff  has  always,  from 
the  time  of  making  the  said  demise  in  the  plea  men- 
tioned, been  ready  and  willing,  and  desirous  of  enter- 
ing into  the  possession  and  occupation  and  enjoyment 
of  the  last-mentioned  land,  under  and  by  virtue  of  the 
last-mentioned  demise,  whereof  the  defendant  had  due 
notice,  yet  from  the  time  of  making  the  last-mentioned 
demise  hitherto,  the  plaintiff  has  been  and  still  is  kept 
oat  of  the  possession,  use,  occupation,  and  enjoyment 
of  the  last-mentioned  land,  and  every  part  thereof,  by 
the  said  A.  C,  under  and  by  virtue  of  the  said  demise 
to  him  thereof  made  by  the  defendant,  whereby  the 
phuntiff  has  been  wholly  hindered  and  prevented  from 
entering  into  and  holding  and  enjoying  the  same,  and 
from  having  and  receiving  all  the  benefit,  profit,  and 
advantage  which  might  and  otherwise  would  have 
arisen  and  accrued  to  the  plaintiff  therefrom.  Where- 
fore &c. 

Rejoinder  that  the  plaintiff,  at  the  time  of  his  said 
entry  into  and  upon  the  said  demised  premises,  under 
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1885.       BAyingi  a  sort  of  eviction  by  title  paramount  is  infonnaDy 
'^^'^^      alleged  ;  but  the  principal  point  is,  whether  tiie  repB- 
V.  cation  contains  any  answer  to  the  right  to  enter  and 

Mackbnsib.  distrain  aUeged  in  the  plea?  The  averment  is,  Ait 
the  plaintiff  entered  into  the  demised  premises,  and  be- 
came and  was  possessed  thereof.  That  is  a  sufficient 
act,  after  the  plaintiff's  lawful  entry,  to  amount  to  aa 
eviction ;  but  if  it  were  not,  would  that  be  any  answer 
to  the  defendant's  right  to  distrain  f 

Bampas  Seijt.  supported  the  replication.    It  suffi- 
ciently appears  that,  by  the  defendant's  own  act,  the 
plaintiff  was  evicted  from  part  of  the  premises.    Afief 
that  the  defendant  could  not  distrain ;  for  the  rent  wai 
suspended  and  could  not  be  apportioned  as  it  nught 
have  been,  had  the  eviction  been  by  title  paramount  to 
that  of  the  lessor.    [Parke  B.    If  the  party  evicting 
holds  under  the  defendant  by  virtue  of  a  former  lease, 
he  holds  by  title  paramount  to  that  of  the  plaintiff.] 
The  tenant  was  here  deprived  of  the  beneficial  enjoy- 
ment of  part  of  the  premises  in  consequence  of  an  act 
of  his  landlord,  which  had  already  secured  to  a  third 
person  a  title  to  the  possession  of  part  of  the  premises, 
one  consequence  of  which  is  the  eviction  of  the  plaintiff 
from  that  part.     Title  paramount  only  means  parar 
mount  to  the  landlord.     [ParkeB.  It  means  paramount 
to  the  lease  or  other  title  conveyed.     In  this  case  it 
would  be  paramount  to  the  landlord's  tide.    Suppose 
this  demise  had  been  made,  not  by  the  defendant,  bat 
by  a  former  owner  of  the  land,  and  that  the  reversioo 
descended  to  the  defendant,  the  rent  would  without 
doubt  have  been  apportioned.     There  the  first  lease 
must  have  been  known  to  the  landlord  when  he  made  the 
second ;  so  that  the  entry  of  the  first  lessee  would  amotmt 
to  an  eviction  by  the  defendant's  wrongful  act,  and  die 
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rent  would  not  be  apportioned.]    Bompas  acceded  to       1885. 
the  suggestion  of  the  court  to  amend. 

The  amended  replication  was  as  follows  : — 

That  before  and  at  the  time  of  the  making  of  the  Mackenzie. 
•aid  demise  in  the  plea  mentioned,  one  Adam  Charlton 
was,  and  from  thence  hitherto  had  been  and  still  is  in 
the  possession  and  enjoyment  of  divers,  to  wit,  eight 
acres  of  land,  parcel  of  the  said  demised  premises  in 
the  plea  mentioned,  under  and  by  virtue  of  a  certain 
dembe  theretofore  made  by  the  defendant  to  the  said 
A.  C,  and  which  last-mentioned  demise  was  then,  and 
from  thence  hitherto  has  been  and  still  is,  in  full  force 
and  undetermined,  whereby  the  plaintiff  did  not  and 
could  not  enter  into  the  possession  of,  or  hold  or  enjoy 
the  last-mentioned  land,  so  being  parcel  of  the  de- 
miaed  premises  in  the  plea  mentioned,  or  any  part 
thereof.  And  although  the  plaintiff  has  always,  from 
the  time  of  making  the  said  demise  in  the  plea  men- 
tioiied,  been  ready  and  willing,  and  desirous  of  enter^ 
nig  into  the  possession  and  occupation  and  enjoyment 
of  the  last-mentioned  land,  under  and  by  virtue  of  the 
last-mentioned  demise,  whereof  the  defendant  had  due 
notice,  yet  from  the  time  of  making  the  last-mentioned 
demise  hitherto,  the  plaintiff  has  been  and  still  is  kept 
out  of  the  possession,  use,  occupation,  and  enjoyment 
of  the  last-mentioned  land,  and  every  part  thereof,  by 
the  said  A.  C,  under  and  by  virtue  of  the  said  demise 
to  him  thereof  made  by  the  defendant,  whereby  the 
plaintiff  has  been  wholly  hindered  and  prevented  from 
entering  into  and  holding  and  enjoying  the  same,  and 
fiotn  having  and  receiving  all  the  benefit,  profit,  and 
advantage  which  might  and  otherwise  would  have 
arisen  and  accrued  to  the  plaintiff  therefrom.  Where- 
fore &c. 

Rejoinder  that  the  plaintiff,  at  the  time  of  his  said 
entry  into  and  upon  the  said  demised  premises,  under 
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1835.       ^^^  by  ^ii^tue  of  the  said  demise  in  the  said  plea  men- 
^"-^^s^^      tionedy  bad  notice  of,  and  well  knew  that  the  said  eight 
^^^       acres  of  land  in  the  repUcation  mentioned,  parcel  of 
Mackenzie,   the  said  demised  premises,  were  then  in  the  actual  oc- 
cupation of  a  certain  person,  to  wit,  the  said  A.  C,  as 
tenant  thereof  to  the  defendant  under  and  by  virtue  of 
a  certain  demise  to  him  theretofore  made  for  a  certiin 
term  then  unexpired. 

Demurrer,  assigning  for  cause,  that  by  the  plea  of 
the  defendant  it  is  averred  that  the  defendant  demised 
the  premises  in  the  plea  mentioned  to  the  plaintiff  in 
manner  therein  mentioned,  and  by  the  rejoinder  it  is 
admitted  that  the  defendant  did  not  and  could  not 
lawfully  demise  the  said  premises  as  in  the  plea  men- 
tioned ;  and  also  that  by  the  plea  it  is  averred,  that  by 
virtue  of  the  demise  in  the  plea  mentioned,  the  plaintiff 
entered  into  and  upon  the   demised  premises,  and 
thereupon  became  and  was  possessed  thereof  and  en- 
joyed the  same ;  and  by  the  rejoinder  it  is  admitted, 
that  the  plaintiff  did  not  and  could  not  become  pos- 
sessed thereof,  and  did  not  and  could  not  hold  and  en- 
joy eight  acres  of  land,  being  parcel  of  the  said  demised 
premises ;  and  then  the  defendant  avers  notice  thereof 
to  the  plaintiff,  which  is  no  answer  to  the  replication 
of  the  plaintiff;  and  the  defendant  by  his  rejoinder 
does  not  fortify  the  matter  by  the  plea  pleaded  in  bar, 
but  the  rejoinder  is  inconsistent  with  the  plea  and  a 
departure  therefrom ;  and  also  that  the  rejoinder  offers 
an  immaterial  issue,  and  is  in  other  respects  uncertain, 
&c. 

The  points  intended  to  be  argued  for  the  plamtiff m 
support  of  this  demurrer  were  these.  That  the  re- 
joinder was  no  answer  to  the  repUcation,  and  that  the 
issue  offered  thereby  was  immaterial ;  and  secondly, 
that  the  rejoinder  was  a  departure  from  the  plea,  for 
the  reasons  stated  in  the  demurrer.    The  points  in 
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support  of  the  replication  were,  first,  that  the  facts  1835. 
pleaded  amounted  to  an  eviction  by  the  tortious  act  of 
the  defendant,  and  that  the  rent  was  thereby  dis- 
charged; and  secondly,  that  the  demise  in  the  plea  Mackenzie. 
mentioned  was  void  as  to  the  eight  acres,  parcel  &c. ; 
and  that  no  separate  and  distinct  rent  being  reserved 
for  the  remainder  of  the  premises,  the  defendant  had 
no  right  to  distrain.  The  defendant's  points  were, 
that  the  rejoinder  was  not  a  departure  from  the  plea, 
and  that  the  replication  was  bad,  because  the  facts  al- 
leged in  it  did  not  amount  to  an  eviction  by  the  defend- 
ant out  of  part  of  the  demised  premises.  That  as  the 
defendant  was  at  least  entitled  to  distrain  for  the  rent 
of  that  part  of  the  demised  premises  of  which  the 
plaintiff  had  the  actual  possession,  trespass  is  not  main- 
tainable ;  and  that  the  plaintiff  having  accepted  the 
lease,  and  entered  with  full  knowledge  of  the  facts, 
was  estopped  from  denying  the  defendant's  title. 
This  demurrer  was  supported  in  Easter  term  1835  by 

Bampas  Serjt.  for  the  plaintiff.  The  rejoinder  is  no 
answer  to  the  replication,  for  it  merely  repeats  and 
admits  its  statement,  without  averring  that  before  the 
plaintiff  accepted  the  lease  or  before  he  entered,  he 
knew  that  eight  acres  were  demised  to  Charlton. 
Then  do  these  pleadings  disclose  the  existence  of  any 
BQch  contract  of  demise,  as  entitled  the  defendant  to 
distrain  at  the  time  he  did  ?  They  admit,  that  at  the 
time  x>f  the  demise  to  the  plaintiff,  eight  acres  of  the 
land,  which  he  then  affected  to  let,  were  already  on 
lease  to  Charlton.  Then  the  subsequent  lease  was 
prevented  from  operating  by  the  effect  of  the  former, 
•s  appears  from  Bacon's  Abridgment,  tit.  Leases  for 
Years  (N),  where  we  find,  ''  If  one  make  a  lease  to  A. 
for  ten  years,  and  the  same  day  makes  a  parol  lease  to 
iS.  for  ten  years  of  the  said  lands,  this  second  lease  is 

VOL.  V.  4  D 
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1835.       ^oid  and  can  never  take  effect,  either  as  a  future  in- 
^'^^v^      teresse  termini  or  as  a  reversionary  interest,  though 
^  ^       the  first  lessee  should  forfeit  or  otherwise  determine  his 
Macebmzie.    estate,  or  though  the  first  lease  were  on  condition,  and 
the  condition  broken  within  the  ten  years ;  neither  shall 
the  lessor  have  the  rent  reserved  upon  such  seoood 
lease,  but  such  second  lease  is  absolutely  void  u  if 
none  such  had  been  made.     The  reason  whereof  ii, 
because  the  first  lease  being  made  for  ten  years,  die 
lessor,  during  that  time,  had  nothing  to  do  with  the 
possession,  or  to   contract    with    any  other  for  it** 
[Parke  B.  The  length  of  the  term  granted  to  CkarUm 
does  not  appear ;  if  it  was  exceeded  by  that  of  the 
lease  to  the  plaintiff,  he  would  have  an  interesae  te^ 
mini  as  to  the  excess,  but  not  the  reversion,  that  not 
being  granted  him  by  deed.]     If  the  plaintiff  hu  aa 
interesse  termini,  the  defendant's  contract  with  him  far 
a  present  demise  of  the  whole  premises  is  equallj 
broken,  it  being  for  the  present  demise  of  the  whole 
premises  which  were  valuable  or  the  reverse,  aa  occu- 
pied together  or  not.     The  same  principle  applies  in 
the  entirety  of  contracts.     Suppose  a  contract  to  it- 
liver   100  bushels  of  flour,  if  only  50   are  deUvered 
and  accepted,  the  vendor  can  only  recover  on  an  in- 
plied  contract  of  quantum  valebant  (a),  not  on  the 
original  contract  which  he  had  not  performed.    If  the 
defendant  could  maintain  use  and  occupation  agaimt 
the  plaintiff  on  his  implied  contract  in  respect  of  that 
part  of  the  premises  on  which  he  entered,  TomUjutm  t. 
Day  (6),  such  contract  would  not  justify  a  diatresi  bf 
the  defendant  for  the  whole  or  any  part  of  the  rent;  fcr 
the  want  of  the  passing  of  the  eight  acres  under  the 
demise  prevented  that  reservation  of  a  separate  aod 

(a)  See  Osendale  v.  Wetherell,  9  B.  &  Cr.  386;  see  id.  92. 
(6)  2  Brod.  .^  B.  681 ;  5  B.  M.  558,  S.  C\ 
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certain  rent  in  respect  of  the  portion  actually  occupied  18S5. 

by  the  plaintiff^  which  is  essential  to  the  defendant's  ^XT^^"*^ 

supporting  a  right  to  distrain;    Gardiner  v.  Wittiam'  v. 

son  (a).  Mackehzie. 

Next,   these   pleadings   disclose   such  an  eviction 
of  the  plaintiff  by  the  defendant,  from  part  of  the  pre* 
mises  demisedi  as  operates  to  suspend  the  whole  rent. 
The  record  admits,  that  when  the  demise  to  the  plain- 
tiff was  made,  Charlton  was  possessed  of  eight  acres 
of  the  demised  premises  by  virtue  of  a  demise  thereof 
made  to  him  by  the  defendant,  which  prevented  the 
plaintiff  from  getting  possession  of  the  whole  premises. 
The  plaintiff  is  also  admitted  to  have  had  notice  of  the 
lease  to  Charlton,  at  the  time  of  his  own  entering  on 
the  rest.    Then  the  question  is,  whether  a  landlord 
who,  after  demising  a  part  of  certain  premises,  after- 
wards and  before  that  demise  expires,  leases  the  whole 
to  a  tenant,  who  at  his  entry  on  the  rest  has  notice  of 
such  prior  demise  of  part,  can  be  said  to  evict  the 
second  tenant,  who  cannot  get  possession  of  the  part 
before  demised.    The  rent  would  have  been  appor- 
tioned had  the  eviction  taken  place  by  title  paramount 
to  the  landlord's,  Stevenson  v^  Lombard  (b),  Doe  d. 
Vaughan  v.  Meyler(c).     But  as  it  occurred  by  his  fault 
and  by  an  act  of  his,  tortious  as  against  the  plaintiff  his 
second  tenant,  the  whole  rent  is  suspended,  and  the 
defendant  had  no  right  to  distrain;   Co.  Lit.  148  b., 
Walker's  case  (d).    The  principle  is  not  confined  to  ac- 
tions of  debt  or  covenant  for  rent,  but  extends  to  avow- 
ries in  replevin,  2  Inst.  603.   [Parke  B.  I  always  thought 
that  every  remedy  for  recovering  rent  remained  where 
it  was  necessary  to  apportion  it.]    This  distinction, 
between  eviction  by  title  paramount,  and  by  the  land- 

(a)  2  B.  &  Aid.  336.  (6)  2  East,  575. 

(•)  2  M.  &  S.  276.  id)  3  Rep.  22  b. 

4d2 


1116  CASES  IN  TRINITY  TERM 

18S5.       lordi  was  adverted  to  by  Mr.  Baron  Parke  in  Reive  \. 
^"^""^^      Bird{a\  and  the  effect  of  an  eviction  by  the  bndlord 
V.  is  clear,  if  the  facts  bear  it  out,  as  it  is  submitted  they 

Mackenzie.  Jq  here.  Tomlinson  v.  Day  (i)  shows  that  no  differ- 
ence arises  from  the  plaintiff's  never  having  been  b 
possession  of  the  eight  acres;  for  in  that  case  J.  de- 
mised a  farm,  glebe  land,  and  a  right  of  sporting  to  R, 
who  entered  the  farm,  but  could  not  get  possessioo  of 
the  rest.  A .  sued  B.  for  the  whole  rent  in  an  actkn 
of  use  and  occupation,  and  it  was  held  a  suffideot 
answer  to  that  action,  that  B.  paid  into  court  the  vshe 
of  the  farm  only ;  Dallas  C.  J.  saying,  that  the  &ds 
'^  operated  as  an  eviction  of  part  of  the  subject-matter 
of  the  demise/*  and  Bwmmgh  J.  that  **  they  were  eidier 
a  misrepresentation,  or  amounted  at  least  to  an  evictm 
as  to  part."  Bampas  also  cited  Dyer  56  a..  Doe  ?. 
Meyler{c\  Bees  v.  Phillip  {d). 

Cleasby  for  the  defendant  supported  the  (Jea  aad 
rejoinder.     The  question  is,  whether  after  the  frets 
stated  in  the  replication,  and  admitted  by  the  rejoinder, 
the  rent  was  suspended,  or  merely  so  apportioned  that  a 
sufficient  demise  remained  to  support  the  distress.   If 
the  rent  was  merely  apportioned,  the  defendant  nnut 
have  judgment,  for  his  avowing  or  distraining  for  too 
much  would  not  prevent  him  from  recovering  the  just 
sum  due,  2  Inst.  503,  5(H.     The  plea  is  not  directed 
to  the  eight  acres  of  which  the  plaintiff  did  not  get 
possession.     This  case  has  no  analogy  to  that  put  of 
the  delivery  of  part  of  goods  contracted  for,  instesd 
of  the  whole,  for  a  rent  reserved  issues  out  of  the  wbok 
and  every  part  of  the  land  let,  and  every  part  is  subject 
to  the  whole  rent;  Hargrove  v.  Shewin  (e).    If  the  cue 

(a)  AnU,  Vol.  IV.  614,  616;  1  Cr.  M.  &  R.  36,  5.  C. 

(6)  2  Biod.  &  B.  681 ;  5  B.  M.  558,  S.C.  (c)  2  M.  &  S.276. 

(d)  Wightw.  69.  (0  6  B.  &  Cr.  34. 
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put  had  any  application,  the  landlord  might  equally  be  1835. 
contended  to  have  not  performed  his  contract  in  a  case  ^^^v*^^ 
where  the  eviction   was  by  title  paramount  to  his;  ^, 

which  would  prevent  rent  reserved  under  a  lease  from  Mackenzie. 
being  ever  apportioned.  Besidesj  the  plaintiff,  at  his 
entry  on  the  remainder  of  the  premises  not  let  to 
Charlton^  is  admitted  to  have  had  notice  of  the  interest 
claimed  by  him  in  eight  acres.  Then  the  plaintiff 
must  be  taken  to  have  accepted  the  demise,  subject  to 
CkarltorC%  prior  interest,  and  by  entering  on  the  rest 
to  have  waived  all  objection  on  that  ground,  and 
become  liable  to  all  the  consequences  of  the  demise  to 
himself. 

But  the  plea  must  prevail,  because  there  has  not 
been  such  an  eviction  by  the  defendant  as  to  occasion 
a  suspension  of  the  whole  rent ;  and  the  plaintiff  can- 
not maintain  trespass  unless  the  defendant  could  not 
4li8train  for  any  part  of  the  rent ;  Lyne  v.  Moody  (a). 
Now  Chief  Baron  Gilbert  says,  in  p.  146.  of  his  Treatise 
0m  Rents,  that  if  a  disseisor  make  a  lease  for  years, 
rendering  rent,  and  afterwards  the  disseisee  enters  and 
ousts  the  lessee,  yet  the  lessee  shall  be  accountable 
fi>r  the  rent  incurred  before  the  ouster,  because  he 
cannot  be  taken  for  a  trespasser,  since  he  came  into 
the  land  under  the  sanction  of  a  legal  contract,  though 
the  disseisor  having  but  a  defeasible  title,  could  not 
perform  the  contract;  however,  till  it  was  destroyed, 
and  while  the  lessee  had  the  peaceable  enjoyment  of 
the  land,  that  obligation  to  pay  the  rent,  which  was 
founded  on  the  enjoyment,  must  continue,  and  conse- 
4)uently  the  lessee  be  obliged  to  pay  the  rent  till  the 
entry  of  the  disseisee.  For  the  same  reason,  if  part 
only  of  the  land  which  was  let  be  evicted  from  the 
tenant,  such  eviction  is  a  discharge  of  the  rent  in  pro- 

(a)  FiUgibUou's  Kcp.  .85. 
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1835.       portion  to  the  value  of  the  land  evicted  (a).   That 
authority  is  decisive  against  the  plaintiff  on  both  points, 
V.  for  it  establishes  his  liabiUty  as  tenant  in  proportion  to 

Mackemzie.    ijjg  enjoyment  of  land,  though   the  landlord  do  not 
perform  his  whole  contract,  and  being  a  disseisor  knev 
that  he  could  not;  and  it  also  shows  that  the  rent  ii 
not  suspended  in  toto,  but  only  as  to  the  eight  acm 
of  land  from  which  the  tenant  is  evicted,  owing  to  a 
defect  in  the  lessor's  title,  of  which  he  was  awuc 
[Lord  Abinger  C.  B.  Eviction  implies  previous  posaei- 
sion  by  the  party  evicted.     Now  as  the  plaintiff  was 
never  in  possession  of  the  eight  acres,  could  be  oo 
these  pleadings  have  ever  had  more  than  the  rerenioQ 
in  them  (&),  as  it  does  not  appear  that  the  demise  wai 
by  deed  ?  that  brings  this  case  within  that  of  GurSaer 
V.  fVillicunson  (c).     Parke  B.    How  can  a  tenant  be 
said  to  be  evicted  from  a  part  of  which  he  never  bad 
possession?     Had  he  received  possession  of  all  for  a 
day  only,  and  been  afterwards  evicted  and  kept  out 
of  possession,  it  would  have  been  different  ((f).    But 
if  this  was  an  eviction  at  all,  was  it  not  by  CkarlUm!] 
The  defendant  was  not  guilty  of  that  tortious  eoti; 
and  expulsion  which   constitutes  an  eviction  («).    h 
.  Gardiner  v.  Williamson  there  could  not  be  an  appor- 
tionment of  rent,  so  as  to  authorize  a  distress,  for  tbe 
homestead  and  tithes  were  let  together  by  agreement 
not  under  seal,  so  that  the  tithes  could  not  pass,  nor 
was  a  separate  rent  reserved  for  the  homestead,  wbkh 
did.     [Parke  B,  There  the  rent  issued  from  tbe  land 
in  point  of  remedy,  out  of  both  land  and  tithes  io  point 
of  render.     Nothing  here  passed  by  the  demise  Bi  to 
the  eight  acres.     Lord  Abinger  C.  B.   You  hare  not 

(a)  Mooie's  Rep.  50;  Dyer,  £6. 

{b)  See  generally  as  to  eviction,  1  Saund.  204  note. 

(c)  2  Bar.  &  Aid.  336.  (d)  See  Doe  v.  MtyUr,  2  M.  &  S.  276. 

(«)  See  cases  collected  in  Gilbeit  on  Rent^,  178. 
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answered  the  replication  in  your  rejoinder.]    The  plea        1835. 
alleged  a  demise  by  the  defendant  to  the  plaintiff,  an      ^^-^n-^^ 
acceptance  of  that  demise   by  the  plaintiff,  with  his  ^ 

entry  and  possession  under  it.  The  replication,  by  Mackenzie. 
averring  the  prior  title  of  Charlton,  gives  no  answer  to 
these  facts,  for  the  demurrer  admits  that  the  plaintiff 
entered  with  knowledge  of  the  prior  demise  to  Charl- 
ton. He  should  have  traversed  his  entry  with  that 
knowledge,  if  he  intended  to  enable  himself  to  say  that 
he  was  not  bound  by  the  lease.  Tomlinson  v.  Day  is 
an  authority  against  the  plaintiff,  for  it  proceeded  on 
the  ground  that  the  rent  was  apportioned.  Then  as 
a  distress  for  an  apportioned  rent  is  legal,  Stevenson  v. 
Leanbardf  and  Coke's  2  Inst.  503,  thb  distress  would 
be  good  for  that  part  of  the  rent  to  which  the  defend- 
ant was  entitled  as  apportionable.  Then  this  form  of 
action  is  not  the  remedy  for  a  distress  for  more  rent 
than  is  due.  [Lord  Abinger  C.  B.  Tomlinson  v.  Day 
was  an  action  of  use  and  occupation,  in  which  it  was 
not  necessary  to  decide  on  the  effect  of  an  eviction.] 

Bompas  in  reply.  The  defendant  contracted  to  put 
the  plaintiff  in  possession  of  the  whole,  but  did  not 
do  so.  That  objection  remains  and  avoids  the 
demise  absolutely.  [Parke  B.  The  demise  is  not  ne- 
cessarily void,  for  the  second  demise  was  capable  of 
being  rendered  valid  by  the  prior  one  being  got  in 
before  the  26th  July,  when  the  plaintiff's  demise 
began.  No  reversion  could  pass  without  deed,  so  that 
only  an  intercsse  termini  could  pass.  But  it  is  not  like 
Gardiner  v.  Williamson,  where  the  tithes  could  not 
pass  so  as  to  let  the  agreement  operate  according  to 
the  intention  of  the  parties.  Lord  Abinger  C.  B.  The 
difficulty  is,  to  find  on  these  pleadings  what  is  the  real 
situation  of  the  plaintiff  and  defendant.  Suppose  a 
man  is  bound  to  let  a  farm,  and  that  a  party  knowing 
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I8S6.       that  several  cottages  and  gardens,  which  are  under- 
^"^^^^^^      stood  to  be  part  of  it,  are  subject  to  exbting  leases  Inr 
^^  years,  takes  a  lease  of  the  whole  for  21  years,  and  enters 

Mackenzie,   on  the  fisurm  intending  to  receive  the  rent  of  the  cot- 
tages, would  it  lie  in  his  mouth  to  say,  that  he  had  been 
evicted  from  them,  because  at  his  entry  he  could  not 
take  possession  of  them?    Parhe  B.  Such  a  lease  would 
operate  as  a  present  demise  of  the  land,  and  if  not  by 
deed,  as  a  grant  of  the  interesse  termini  in  the  cottages. 
We  cannot  tell  here,  whether  there  is  an  interesse  ter- 
mini or  not,  for  the  defendant  has  not  shown  for  wbat 
term  the  eight  acres  were  demised.    The  plaintiff's 
knowledge  of  the  prior  demise  is  not  laid  to  ha?e  been 
before   his  entry.    The  difference  between  this  case 
and  that  put,  of  delivering  less  goods  than  contracted 
for,  is  this:  such  a  contract  is  entire  without  any  stipu- 
lation that  if  less  goods  be  delivered  and  accepted,  a 
less  sum  shall  be  paid  and  received ;  whereas,  in  cases 
of  rent,  the  law  introduces  the  qualification,  that  if  a 
tenant  is  evicted  by  title  paramount,  his  rent  shall  be 
apportioned.    Suppose  a  stranger  to  have  a  title  para- 
mount to  that  of  the  lessor,  who  knows  that  fact,  and 
yet  demises  to  a  lessee  who  is  evicted  of  part  under 
such  title  paramount,  the  rent  would  primi  facie  be 
apportioned  only,  not  suspended ;  for  the  lessor  might 
think  his  title  a  lawful  one,  and  being  wrong  might 
become  a  disseisor  (a),  unless  such  a  transaction  should 
suspend  the  rent.     I  do  not  at  present  know  bow  to 
distinguish   that  case  from  the  present;    the  wroif 
act  in  both  being  the  attempt  to  demise  what  there  was 
no  right  to  demise.     My  impression  has  always  lieeo, 
that  to  make  out  an  eviction  there  must  be  some  tor- 
tious act  of  lessor  subsequent  to  the  demise  and  entiy 
of  lessee.    The  occasioning  the  plaintiff  to  be  dis- 

(a)  Moor,  50. 
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possessed  by  Charlton  under  a  prior  title,  conferred  on  1835. 

him  by  the  defendant,  is  equivalent  to  dispossessing  ^-^v^^-^ 

him  of  it  himself.]  ^^ 

Cur.  adv.  vuU.  Mackenzie. 

The  judgment  of  the  court  was  afterwards  delivered 
in  Easter  term  ]8o5,  by 

Parke  B. — The  plaintiff  in  this  case  complains  of 
a  trespass  for  entering  his  dwelling-house  and  taking 
his  goods. 

The  defendant  pleads,  in  substance,  that  he  was 
seised  in  fee,  and  before  the  time  of  the  alleged  tres- 
pass, demised  the  dwelling-house,  and  other  premises, 
to  the  plaintiff,  for  one  year  from  the  25th  Juney  at 
the  rent  of  70/.,  payable  quarterly:  that  the  plaintiff 
accepted  the  lease  and  entered  under  it:  and  that  half- 
a-year's  rent  was  due  at  Christmas^  for  which  the 
defendant  took  the  goods  as  a  distress. 

The  plaintiff  replies,  and  not  denying  that  he  ac- 
cepted the  lease,  and  that  he  entered  under  it,  says 
that  at  the  time  of  the  demise,  one  Adam  Charlton  was 
in  possession  of  a  part  of  the  dembed  property  under 
a  prior  lease  from  the  defendant,  which  continued  and 
was  in  force,  until  after  the  time  when  the  half  year's 
rent  was  due;  and  that  during  the  whole  of  that  time 
he  was  kept  out  of  the  possession  of  that  part  by  Adam 
Charlton. 

To  this  there  is  a  rejoinder,  which  states,  that  plain- 
tiff had  notice  of  Adam  Charltons  title,  at  the  time  of 
his  own  entry  (but  not  before),  and  consequently  not 
at  the  time  of  the  demise,  or  of  his  acceptance  of  the 
lease.    To  which  rejoinder  the  plaintiff  has  demurred. 

It  is  not  necessary  to  consider,  whether  this  rejoinder 
is  a  departure  or  not ;  indeed  it  does  not  add  any  new 
fact  to  those  which  are  stated  in,  or  necessarily  in- 
ferred from  the  replication;  for  that  bhowb,  by  implica- 
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1835.        tion,   that  after  he  entered,   the  plaintiff  knew  that 
^•"^^'^^      Adam  Charlton  was  in  possession  of  part. 

^  The  question  is,  whether  the  replication  is  a  good 

Mackenzie,  answer  to  the  plea,  which  plea  is  clearly  a  good  bar  to 
the  action ;  and  that  depends  upon  a  point  of  law  of 
some  nicety  and  difficulty. 

The  case  is  this.  A.  lessee  under  a  lease  for  ooe 
year  of  a  certain  quantity,  say  100  acres,  accepts  the 
lease,  and  enters  upon  the  faith  of  his  being  entitled  to 
the  whole.  He  finds  eight  acres  in  the  possesstoo  oft 
person  entitled  under  a  prior  lease  from  the  lesior, 
which  person  keeps  possession  of  that  part  until  half-i- 
year's  rent  accrues  due :  and  excludes  the  lessee  from 
the  enjoyment  of  it,  for  all  that  time.  The  lessee  con- 
tinues in  possession  of  the  remainder:  and  the  question 
is,  whether  he  is  liable  to  be  distrained  upon  for  the 
whole  rent,  or  for  any  part,  and  in  the  latter  caie^ 
whether  a  plea  or  avowry  justifying  a  distress  for  the 
whole  rent  can  be  supported. 

The  first  point  to  be  decided,  is  one  which  wis 
made  on  the  argument,  viz.  whether  the  supposed 
lessee  was  in  under  the  lease  at  all,  or  under  a  oew 
contract  at  an  unascertained  rent,  upon  which  be 
would  be  liable  on  a  quantum  meruit  for  use  and  occu- 
pation, but  not  to  a  distress. 

We  think  he  was  in  under  the  lease,  and  for  these 
reasons.  If  a  lessor  who  makes  a  lease  not  under  seal, 
purporting  to  devise  100  acres  in  possession,  has  al- 
ready demised  eight  to  another  person,  his  lease  cannot 
operate  according  to  the  intention  of  the  parties;  and  the 
lessee,  who  has  agreed  for  a  lease  of  the  whole,  caimot 
be  bound  to  accept  a  demise  which  does  not  conve; 
the  whole.  He  may  decline  to  accept  it,  and  to  enter; 
and  if  he  does  so,  he  cannot  be  bound  by  the  stipols- 
tions  in  it.  But  notwithstanding  this  defect,  the  lease 
is  capable  of  a  legal  operation;  it  enures  as  a  present 


Neale 


IN  THE  Fifth  Year  of  WILLIAM  IV.  1128 

demise  giving  a  right  to  immediate  possession  of  the  1835. 
residue,  92  acres  for  one  year,  and  passes  (not  the 
reversion,  because  that  lies  in  grant,  and  the  lease  in  '  "v. 
question  is  not  under  seal)  but  an  interesse  termini  in  Maceemzie. 
the  remaining  eight  for  one  year  also,  {Sheppard*s  Touch* 
stone  by  Preston,  276)  from  the  date  of  the  lease,  so  as 
to  give  a  right  to  a  term  for  all  that  period,  and  to  the 
possession  on  the  determination  of  the  prior  lease,  by 
efflux  of  time,  or  by  any  other  lawful  mode:  for  as  the 
existence  of  the  prior  demise  of  part  is  the  only  impe- 
diment which  prevents  the  present  operation  of  the 
lease  as  to  that  part,  it  should  seem  that  whenever  and 
in  whatever  way  that  impediment  is  removed,  the  new 
lease  must  take  effect  in  possession,  (see  Bac.  Abr.  tit. 
Leases,  N.  2.  Preston  on  Conveyancing  150.)  If  then 
the  lease  being  capable  of  such  legal  operation,  the 
lessee  enters  with  the  knowledge  of  the  defect  of  title, 
or,  which  is  the  same  thing,  having  entered  afterwards 
with  the  like  knowledge,  and  consequently  with  know- 
ledge of  the  limited  operation  of  the  lease,  continues 
in  possession,  he  must  hold  as  lessee  under  the  lease, 
so  far  as  it  is  capable  of  a  legal  operation. 

What  then  is  the  situation  of  such  a  lessee  whilst  he 
is  kept  out  of  the  possession  of  the  remaining  part? 

He  cannot  be  considered  as  a  lessee  at  an  appor- 
tioned rent  for  the  whole  term,  according  to  the  value 
of  the  part  enjoyed;  for  non  constat,  but  that  the 
former  demise  of  a  part  may  not  end,  during  the  term, 
and  then  he  would  be  lessee  in  possession  of  the  whole 
at  the  whole  rent:  or  non  constat,  that  though  the 
former  demise  may  not  be  determined,  yet  that  the 
prior  lessee  may  quit  possession,  and  the  present  lessee 
enjoy  the  whole,  in  both  which  cases  he  would  be  liable 
for  the  whole  rent  reserved,  which  should  subsequently 
become  due,  and  that  by  virtue  of  the  lease.  In  this 
respect  the  case  differs  from  a  release  of  part  of  the 
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1835. 

Neale 

V. 

Mackenzie. 


rent,  or  a  purchase  by  the  lessor  of  the  lessee's  interest 
in  part  of  the  demised  land ;  for  in  such  cases  the  lest 
would  be  apportioned  for  the  whole  term,  and  the  lesiee 
would  hold  at  the  diminished  rent  for  the  whole  term. 

If  then  the  rent  is  not  to  be  apportioned  during  the 
whole  period  of  the  demise,  the  lessee  must  either  coo- 
tinue  liable  for  the  whole  rent,  with  a  remedy  ofer 
against  his  lessor  on  the  contract  express  or  implied, 
in  his  lease,  for  quiet  enjoyment;  or  he  must  be  litUe 
to  no  part  of  the  rent,  or  to  an  apportioned  part  daring 
the  time  that  he  is  kept  out  of  possession  of  part,  k 
the  same  way  that  he  would  be,  if  after  he  had  entered 
he  had  been  evicted  of  part  by  a  title  paramount. 

If  he  is  liable  to  the  whole  rent,  the  plea  in  bir 
would  not  be  answered;  because  the  demise  tbereb 
mentioned  would  be  correctly  stated  and  the  tenant*! 
liability  to  the  full  amount  would  continue.  But  «e 
conceive  that  he  cannot  be  liable  to  the  whole  rent 
whilst  he  is  kept  out  of  part  of  the  demised  proper^i 
and  that  this  case  is  one  of  eviction,  or  is  to  be  governed 
by  the  same  principle. 

The  principle  upon  which  eviction  is  a  defence  i> 
this,  that  rent  issues  out  of  the  land,  and  is  to  be 
paid  out  of  the  profits:  and  if  the  land  be  taken  away, 
the  rent  is  discharged,  Slade  v.  Thompson  {a).  Iftbe 
lessee  had  entered  into  the  whole,  and  been  evicted 
the  instant  after  by  the  tortious  act  of  the  lessor,  or  by 
an  elder  title,  from  part,  and  kept  out  till  the  rent  was 
due;  the  rent  would  either  have  been  entirely  sus* 
pended,  or  proportionably  diminished;  and  we  cannot 
see  that  there  is  any  difference  between  such  a  casCi 
and  one  in  which  the  lessee  never  did  get  possession 
of  the  whole,  but  was  kept  out  of  part,  from  the  very 
commencement  of  the  lease,  until  the  rent  day.    In 


(a)  I  Roll  Rep.  198;  Co.  Lttt.  292  b. 
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each  case  the  lessee  has  been  deprived  of  the  profits^        1835. 
and  therefore  in  each  he  should  be  exonerated,  either      ^^^^*^^ 
^together,  or  in  part,  from  the  payment  of  the  rent.  ""'^'^ 

If  this  be  correct,  the  only  question  is,  whether  the  Mackwizie. 
rent  is  entirely  suspended  or  apportioned.  The  whole 
rent  is  suspended  by  eviction,  where  the  lessee  is 
guilty  of  a  tortious  act,  as  if  he  enter  and  disseise,  or 
put  out  the  lessee  (Co.  Lit  148  b.),  and  the  reason 
given  by  Chief  Baron  Gilbert^  in  Bac.  Abr.  tit.  Rents 
(M  1.)  p.  36.  is,  '*  that  no  man  might  be  encouraged  to 
hinder  or  disturb  his  tenant  in  possession." 

But  if  there  be  lawful  eviction  from  part  by  an  elder 
title,  it  is  clear  that  the  rent  is  apportioned  only,  and 
not  suspended. 

The  question  is,  to  which  of  these  two  classes  of 
eviction  the  present  case  is  analogous.  If  Adam  Charl- 
ton, the  tenant  of  the  part,  had  claimed  under  a  convey- 
ance granted  by  the  lessor,  subsequently  to  the  lease, 
lus  act  would  have  been  unlawful;  and  the  same  as  an 
unlawful  act  by  the  lessor  himself.  In  that  case  the 
rent  would  have  been  suspended  in  toto. 

But  Adam  Charlton  claims  under  a  prior  demise, 
and  therefore  by  a  title  paramount  to  the  lease,  though 
not  paramount  to  that  of  the  lessor,  and  his  act  in 
retaining  possession  is  lawful,  and  there  is  no  tortious 
act  by  the  lessor  himself;  unless  the  fact  of  demising 
with  knowledge  of  the  title  of  another  be  so. 

But  it  is  clear  that  this  would  not  be  a  tortious  act, 
so  as  to  suspend  the  whole  rent,  if  the  person  having 
title  enter :  for  if  a  disseisor  demise  land,  and  the  dis- 
seisee afterwards  enter  into  part,  it  is  a  case  of  appor- 
tionment only,  though  the  disseisor  must  have  known 
of  his  own  defect  of  title,  Moore,  50. 

It  appears  to  us,  that  this  is  a  case  of  apportionment 
only,  and  in  the  nature  of  a  discharge  of  part  of  the 
rent  alleged  to  be  in  arrear;  and  therefore  no  answer 
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18S5.  ^^  ^^®  P^^^«  ^  there  was  a  power  of  distress  for  the 
^"^v^"^^  remainder ;  and  that  there  is  a  power  to  distrab  for 
J^^''  an  apportioned  rent,  is  clear  from  the  passage  in 
Mackenzie.   2  Coke,  503.  cited  on  the  argument. 

The  case  of  Gardiner  v.  Williamson  (a)  was  adduced 
to  prove  that  there  could  be  no  distress  for  the  rent  of 
a  part  of  the  demised  premises,  where  the  predse 
amount  of  rent  was  not  fixed  by  the  parties. 

But  that  case  is  distinguishable  from  the  present: 
there  the  contract  between  the  parties  was,  to  pay  one 
entire  sum  of  2002.  for  the  rent  of  the  homestead  whidi 
was  demised  in  point  of  law,  and  for  a  compensation 
for  the  tithes  for  one  year  which  were  not;  for  u  to 
the  latter,  the  demise  was  absolutely  void  on  the  fiioe 
of  the  instrument,  and  would  never  have  any  operation 
as  a  lease.  The  entire  sum  never  could  be  due,  undct 
any  circumstances,  as  rent:  and  therefore  there  could 
be  no  apportionment  of  it,  upon  the  principle  of  e▼i^ 
tion,  that  is  a  discharge  of  part  of  the  rent,  by  the  losi 
of  part  of  the  consideration  for  the  payment  of  it,  and 
during  such  loss.  It  was  therefore  a  case  of  a  demne 
of  the  land  at  an  uncertain  sum,  for  which  there  cooU 
be  no  distress.  But  in  this  case,  there  is  a  demise  at  i 
sum  certain,  which  sum  is  subsequently  abated  during 
the  time  that  the  lessee  is  prevented  from  enjoying. 

We,  therefore,  think  that  the  replication  is  no  answer 
to  the  plea,  and  the  defendant  ought  to  have  judgment 

Judgment  for  the  defendant  (i). 

(a)  2  B.  &  Aid.  336. 

(6)  Reversed  on  error,  Eaair  term,  1836.     See  Tyr.  &  Gr.  lUp.  iBtk 
Press. 
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Edge  against  Shaw  and  Wife.  vlf^ 

A  SSUMPSIT  for  goods  sold  and  delivered.     Parti-  The  particu- 
culars  of  demand  stated  a  claim  of  16/.  10«.  Sd.  claimed  16^ 
for  goods  supplied  to  the  wife  before  marriage.     Plea,  ^^'\®^*  f^'^ 
non  assumpsit.     The  trial  took  place  before  the  under-  delivered; 
sheriff  of  Warwickshire  under  a  writ  of  trial.     Verdict  t!!!^  ^^^^'f  J' 

was  graDied 

for  defendants.     A  rule  nisi  for  a  new  trial  was  ob-  for  trial  before 
tained  by  Humfrey,  first,  on  the  ground  that  evidence  ^^^  3  &4'|fr" 
of  payment  had  been  left  to  the  jury;  and  secondly,  4.c.  42.  s.  17. 
that  the  sheriff's  notes  showed  the  writ  of  summons  summons, 
to  be  indorsed  for  69Z.  8s.  lOrf.,  which  destroyed  his  7**®°  P"^^  . 

•^  •  duced,  was  m- 

jurisdiction.  dorsed  for  a 

sum  above  20/. 

Archbold  showed  cause.     First,  the  evidence  did  not  ^ad  a  verdict 

amount  to  evidence  of  payment.     Next,  the  plaintiff  ®"  evidence 

_      ,  *  not  covered 

obtained  the  writ  of  trial,  so  that,  after  taking  the  by  the  plea. 

chance  of  a  verdict,  he  ought  not  now  to  be  suffered  to  ^*?j  ^J?^^  ^^ 

o  ^  aside  the  ver- 

say  that  it  was  not  a  fit  cause  to  be  so  tried.     The  diet,  and 
plaintiff  must  have  put  in  evidence  the  writ  of  summons,  ^t'of  sum-^ 

the  defendant  could  not.  raons  by  alter- 

ing the  in- 
dorsement to 

Humfrey  supported  the  rule.  ^^^'  ^^-  ^» 

and  allowing 

the  defendant 
Per  Curiam  (Bolland,  Alderson,  and  Gurney  *<>P^eadde 

'  ^  '  novo. 

Bs.)    The  rule  for  a  new  trial  must  be  absolute  on  the      A  sheriff 
first  point,  giving  the  plaintiff  leave  to  alter  the  writ  of  "^^  or^rtoT 
summons  by  reducing  the  indorsement  to  16/.  10*.  8rf.,  try  a  cause, 
without  applying  to  a  judge,  and  the  defendants  also  though  the 
being  at  liberty  to  plead  payment.    Alderson  B.  added,  wntofsum- 
Costs  of  the  trial  and  of  the  application  to  the  judge  dorsed  for  a 
for  an  order  for  the  trial  must  be  paid  by  the  plaintiff,  sum  above  20/. 
The  sheriff  had  nothing  to  do  with  the  amount  in- 
dorsed on  the  writ.     He  tried  the  case  in  pursuance  of 
the  judge's  order.     The  plaintiff  should  have  applied 
to  amend  the  writ  before  trial. 

Rule  absolute  accordingly. 
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^835.  Williams  against  Waring. 

Theca.  sa.  in  T^EBT  on  a  money  bond,  with  a  penalty  of  312/. 
an  action  on  a  Judgment  was  signed  in  the  vacation  after  MkkoA- 

bond  condi-  ^  ,  . 

tioned  in  a  mas  term,  and  a  ca.  sa.  issued  into  Denbtghshirtf  re- 

3iSwaS  in-  ^^^^"g  the  judgment  obtained  for  3i2i.  and  indorsed  to 

dorsed  to  sa-  satisfy  the  sum  of  188/.  9*.  "with  further  interest  from 

<<  with  further  ^^^  ^^^^  January  then  instant,  upon  156L  until pcad." 

interest  from 

31st  January  J.  Jervis  moved  to  set  aside  the  ca.  sa.,  and  to  dii- 

upon  156/. '  charge  the  defendant  out  of  custody,  on  the  ground 

j^^A  ^^ffi'*'  ^^^^  ^^^  indorsement  was  so  uncertain,  that  the  sheriff 

ently  certain,  might  refuse  to  discharge  the  defendant  till  the  interest 

Dehvery  of  ^  ^^jj  ^  ^j^^  principal  was  paid.     Now  the  interest 

a  warrant  un-  r  r  r 

der  a  ca.  sa.,  may  in  time  exceed  the  penalty.  A  rule  having  be^i 
IheriffSthis     granted, 

office  in  Lon- 
don, within  the      Miller  showed  cause.     The  sum  indorsed  does  not 

that  in 'which '  exceed  the  amount  covered  by  the  judgment,  and  if  it 
judgment  was  were  excessive,  the  defendant  coidd  only  set  it  aside 
charging  in      ^^T  the  excess.    «/.  Jervis  supported  the  rule. 

execution  in 

due  time,  be-  Lord  Abinoer  C.  B. — The  defendant  can  easily  pij 
as  a  delivery     OT  tender  the  whole  sum  which  he  considers  to  be  due; 

^  *^ V  w"  A  *'  ^*^'  ^^^^  ^  ^^^  ^  ^pp'y  *^  ^^®  ^"'^  ^^^  ^"  ^^ 

c.  42.  s.  20.)     charge  if  that  sum  is  refused.     The  utmost  that  couU 

be  done  would  be  to  set  aside  the  execution  as  to  the 
excess. 

J.  Jervis.  The  defendant  was  not  charged  in  ex^ 
cution  within  two  terms  inclusive  of  that  in  which 
judgment  is  signed,  for  the  judgment  has  reference  to 
Michaelmas  term  for  the  purpose  of  a  supersedeas,  and 
the  warrant,  though  delivered  on  the  last  day  oiBUf^ 
term,  was  only  so  deUvered  to  the  deputy  sheriff  in 
London  under  3  &  4  fT.  4.  c.  42.  s.  20. 

Lord  Abinger  C.  B. — That  is  the  same  as  a  deli- 
very to  the  sherifT  himself. 

Rule  discharged. 
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1835. 

IN  THE  EXCHEQUER  CHAMBER,  (a) 
(In  Error  from  the  Exchequer  of  Pleas.) 

Easton  against  Pratchett. 

A  SSUMPSIT  against  the  drawer  of  a  bill  of  ex-  To  a  declara- 
change  by   bis  immediate  indorsee.      The  bill  i|^? "?  *  ^'" 

®        ■'  ^  by  indorsee 

was  dated  15th  May  1832,  being  for  100/..  payable  to  against  his  im- 
the  drawer's  own  order,  at  four  months  after  date,  for  dl)rser^who 
▼alue  received  in  spokes,  and  accepted  by  one  Maddock,  ^as  the 
Count  on  an  account  stated.  defendant 

A  writ  of  error  was  brought  by  the  plaintiff,  against  plea<Jed  tl«t 

whom  judgment  had  been  given  in  Hilary  term  last,      the  bill  to  the 

plaintiff  with- 
out having  or 

Cowling  for  the  plaintiff.    The  plea  merely  alleges  receiving  any 
that  there  was  no  consideration  for  the  indorsement  of  Jideration^'^" 
the  bill  by  the  defendant,  and  admitted  that  the  de-  whatsoever  for 
fendant  promised  as  stated  in  the  declaration.  Qfi^\g  said^n- 

Plea  to  the  first  count,  that  the  defendant  indorsed  do«ement, 
the  bill  to  the  plamtiif,  without  havmg  or  receiving  any  the  said  de- 
value or  consideration  whatsoever  for  or  in  respect  of  ^"2°^*"'  ^^^ 

*^  not  at  any 

the  said  indorsement  thereof,  and  that  the  defendant  time  had  or 
has  not  at  any  time  had  or  received  any  value  or  con-  J^^e^or  <^n^ 

sideration  whatsoever  for  or  in  respect  of  such  indorse-  sideration 

ir     '^     4.'  whatsoever  for 

ment.     Verification.  or  in  ^^^^ 

Replication,  that  the  defendant  heretofore,  and  at  the  of  such  in- 
time  of  indorsing  the  said  bill  to  the  plaintiff,  had  and  Held,  after 
received  from  the  plaintiff  a  good  and  suiRcient  con-  r^'^^^l  ^?u  ^^ 
sideration  for  and  in  respect  of  the  said  indorsement  of  the  plea  was 
the  said  bill  to  him  the  said  plaintiff  as  aforesaid ;  con-  ^ 
eluding  to  the  country.     Issue  thereon. 

The  defendant  had  a  verdict  on  this  issue,  the  jury 

(a)  The  judges  of  the  court  of  error  were  Lord  Dmman  C.  J.,  LittUdaie 
mod  Patteson  Js.  of  K.  B. ',  Gaselee,  Baanquett  and  Vaughan,  Js.  of  C.  P. 

VOL.  V.  4  E 


*  ■     r 

la. 
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1835. 

Easton 

V, 

Pratcbett. 


finding  that  the  bill  was  an  accommodation  hill  between 
the  plaintiff  and  defendant,  indorsed  by  the  defendant 
without  good  consideration. '  A  rule  to  enter  judgment 
for  the  plaintiff,  non  obstante  veredicto,  was  obtained 
on  the  ground  that  the  plea  did  not  exclude  the  case 
of  consideration  having  been  received  for  the  bill  by 
another  person,  and  was  therefore  no  answer  to  tbe 
declaration.  This  rule  having  been  discharged  in  tbe 
court  below  (a),  the  plaintiff  brought  a  writ  of  erroTi 
which  was  now  ai'gtied  by 


Cowling  for  the  plaintiff.  Tbe  defendant  does  mt 
allege  that  there  was  no  constderatioir  for  the  promise 
laid  in  the  declaration,  which,  though  demurcable  sinoe 
the  new  rules  of  pleading,  would  have  been  cured  by 
the  verdict.  But  be  admits  his  promise  to  have  been 
that  stated  in  the  declaration,  and  merely  alleges  that 
there  was  no  consideration  for  the  indorsement.  Tbca 
if  consideration  is  shown  for  the  defendant's  promise  t» 
pay,  he  is  Kjsible,  though  the  pfaintiff  gave  him  no  con- 
sideration fbt  the  indorsement.  It  was  unnecessary 
for  the  plaintiff  to  prove  such  consideration  ;  Sawerhj 
V.  Butcher  (b).  But  as  the  plea  does  not  deny  con- 
sideration for  tbe  acceptance,  the  defendant's  remedy 
over,  as  drawer  against  the  acceptor,  is  a  sufficient  con* 
sideration  for  his  promise.  [Patteson  J.  That  argu- 
ment is  immaterial,  as  the  acceptances  need  not  hare 
been  averred  in  the  declaration,  or  proved  if  so  averred; 
Tanner  v.  JBean  (c).]  It  is  a  fact  in  the  case,  howefer; 
and  the  test  of  the  consideration  fbr  this  indorBeneot 
is,  whether,  if  the  deit^ndant  had  given  tbe  plaintiff 
money  instead  of  the  bill,  he  could  have  recovered  it 
back  from  htm  on'  the  insolvency  of  the  acceptor 
Maddock.     See  per  Parke  B.  in  Stephens  v.  WilkiM- 

(a)  See  dnt$,  Vol.  IV.  472-.  (h}  Ante,  Vol.  IV.  990. 

(e)  4  B.  &  Cr.  312  j  Parket  v.  EHge,  arte.  Vol.  III.  364. 
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son  {a).  Had  the  plaintifF  sued  the  acceptor  and  reco- 
vered on  this  billy  the  acceptor  might  have  set  off  the 
sum  so  recovered  against  any  demand  the  defendant, 
the  drawer,  had  against  him.  Then  if  the  defendant 
is  ex  confesso  liable  circuitously,  why  should  he  not  be 
suable  directly?  An  indorsement  by  the  defendant 
for  the  accommodation  of  the  plaintiff  or  of  the  ac* 
ceptor»  mi^ht  have  been  a  different  case.  The  defend- 
ant is  personally  bound  by  having  indorsed  this  bill 
absolutely,  whereas  if  he  merely  intended  to  transfer 
to  the  plaintiff  his  own  right  of  action  against  the 
acceptor  to  the  plaintiff,  it  should  have  been  indorsed 
sans  recours.  Admitting  that  there  must  be  some  con- 
sideration, and  that  a  gift  does  not  amount  to  it,  the 
cases  to  prove  that  are  between  payee  and  acceptor  (&)| 
and  therefore  do  not  apply,  for  there  has  been  no  third 
person  against  whom  the  defendant  might  recover  over. 
The  objection  to  the  plea  on  the  words  ''  having  and 
receiving,"  is  admitted  to  be  cured  by  the  verdict. 


1835. 

EastoH 

V. 

Pratchett. 


Crompton  for  the  defendant.  The  promise  in  this 
declaration  is  a  mere  conclusion  of  law,  prim&  facie 
warranted  by  the  facts  alleged.  It  was  therefore  the 
same  to  plead  that  there  was  no  consideration  for 
making  the  indorsement  or  for  making  the  promise. 
The  plea  rebuts  the  promise  laid,  because  the  want  of 
consideration  prevents  a  promise  from  being  implied  by 
law,  as  an  actual  promise  would  have  been  void  for 
want  of  consideration.  The  question  in  Sowerby  v. 
Butcher  was  not,  whether  any  consideration  was  neces- 
sary, but  whether  there  was  a  sufGcient  consideration. 
The  judgment  of  Parke  J.  in  Stephens  v.  Wilkinson 

(a)  2  B.  &  Adol.  326. 

(6)  But  see  antt.  Vol.  IV.  471  c ;  Chilly  ob  Bills,  83 ;  and  see  P^ke  v. 
Strut,  M.  &  M.226;  FoUer  ir.JoUy,  Stoughton  v.  KUrnvrey,  and  MilU  v. 
Oddy,  unte^  this  Vol. 

4b« 
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1835.        turns  on  a  well-known  principle,  that  partial  failure  of 
Ea&ton       consideration  is  no  defence.     Both  cases  rather  show 
V.  that  a  total  want  of  consideration  would  in  this  case  be 

a  defence.    The  promise  is  said  to  arise  on  the  in- 
dorsement, but  there  was  no  consideration  for  that 
indorsement.      As    the  indorsee's    liability    was    not 
affected  by  the  acceptance,  the  remedy  over  is  imma- 
terial.    See   C.  J.   Abbott's  judgment  in    Tanner  ▼. 
Bean.    How  can  the  drawer*s  right  to  sue  the  acceptor 
on   his   original  liability  be   a  consideration   for  the 
drawer's  subsequent  promise  to  pay  the  party  to  whom 
he  afterwards  indorses  the  bill  ?     The  drawer  had  the 
right  to  sue  the  acceptor  before.     [Patteson  J.  The 
defendant  had  the  bill  and  the  right  to  sue  the  acceptor 
in  the  first  instance.     How  does  that  consideration 
come  from  the  plaintiff?]     Every  case  shows  that  no 
negotiable  bill  or  note  is  binding  between  any  imme- 
diate parties  to  it  without  consideration,  and  that  rule 
is  not  confined  to  cases  between  drawer  and  acceptor. 
Even  if  the  plea  would  have  formerly  amounted  to  the 
general  issue  (a),  or  if  it  now  amounts  to  it,  the  defend- 
ant must  have  judgment. 

Lord  Denman  C.  J. — This  judgment  must  be  af- 
firmed ;  for  the  finding  of  the  jury,  that  there  was  no 
consideration  for  the  defendant's  indorsement,  puts  an 
end  to  the  case.  Supposing  that  there  had  been  an 
express  promise  to  pay  the  bill,  it  would  be  a  mere 
nudum  pactum,  and  not  binding  without  a  consider- 
ation. It  is  a  mere  fallacy  to  say  that  the  Uability  of 
the  acceptor,  which  previously  existed,  could  be  a  con- 
sideration for  a  promise  from  the  indorser  to  pay  the 
amount  to  his  indorsee.  There  is  no  doubt  that  the 
plea  would  have  been  bad  on  special  demurrer,  but 

(a)  See  Vol.  IV.  472, 1  and  m. 
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after  the  verdict,  it  must  be  taken  that  there  is  no  con-        1835. 
sideration  binding  in  law.  ^^s^^*^ 

£ ASTON 
V, 

Per  Curiam.  Pratchett. 

Judgment  affirmed. 


T 


IN  THE  EXCHEQUER  CHAMBER  (a). 
(In  Error  from  the  Exchequer  of  Pleas.) 

Lowe  against  The  Attorney-General. 

HIS  information  against  the  plaintifT  in  error  was  1°  an  infor- 

framed  on  3  &  4  Will,  4.  c.  53.  s.  44.,  and  charged  3^4  ^r^ll^  4. 

the  defendant  with  having  "assisted  and  been  con-  c.53. s.44., 

.  ^^  smuggling 

cemed  in  the  illegal  removal  of  certain  goods  from  a  act,  for  ille- 

certain  warehouse  in  the  united  kingdom  wherein  the  ?a"y  removing 

®  ^  goods  from 

same  had  been  deposited,  that  is  to  say,  in  London^  any  warehouse 
commonly  called  The  King^s  Warehouse^  at  the  Custom^  security  in 
house"   Judgment  having  been  given  in  the  Exchequer  which  they 

shall  have 

for  the  Aitorney-Generaly  a  writ  of  error  was  brought  been  depo- 
and  argued  before  the  same  judges  as  the  last  case  by   ^*^®^!  ^  ^"^** 

.^      o  ^     warehouse 

may  be  de- 

J.  Jervis  for  the  plaintiff  in  error.  The  section  ff '^^^Jhous^e '' 
enacts, "  that  every  person  who  shall  knowingly  harbour 
&c.  any  goods  which  shall  have  been  illegally  removed 
without  payment  of  the  duties  from  any  warehouse  or 
place  of  security  in  which  they  have  been  deposited,  or 
who  shall  assist  or  be  in  anywise  concerned  in  the 
illegal  removal  of  any  goods  from  any  warehouse  or 
place  of  security  in  which  they  shall  have  been  depo- 
sited as  aforesaid,  shall  forfeit  either  the  treble  value 
thereof  or  100/.''  Two  places  are  contemplated  from 
which   goods  may  be  removed,  viz.  a  warehouse  or  a 

(a)  Before  the  same  Judges  as  the  last  case. 
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1885.       place  of  siecurity,  and  the  question  b,  whether  the 
words  "  king's  warehouse*'  mean  a  *'  warehouse"  within 
the  section  cited.     The  legislature  has  defined  mer- 
chant's warehouses  and  king's  warehouses  as  distinct, 
for  by  8  &  4  fVill.  4.  c.  52.   s.  119.,  a  warehouse  is 
described  to  mean  "  any  place,  whether  house,  shed, 
yard,  timber-pond,  or  other  place,   in   which  goods 
entered   to   be   warehoused   for  importation   may  be 
lodged,  kept,  and  secured,  without  payment  of  duty,  or 
although  prohibited  to  be  used  in  the  united  kingdom; 
whereas   a  "  king's  warehouse"   is   defined   to  mean 
"  any  place  provided  by  the  crown  for  lodging  goods 
therein  for  security  of  the  customs."    The  merchants 
have  always  acted  on  this  distinction.     The  words  "  a 
place  of  security"  show  that  an  improper  removal  from 
a  king's  warehouse  is  not  led  unprovided  for  by  the 
legislature,  had  the  information  adopted  those  words. 
But  it  is  for  the  crown  to  show  that  a  king's  warehouse 
is  the  same  as  a  warehouse.     [Patteson  J.  The  '  king's 
warehouse'  at  the  Custom-house,  tQ  which  the  goods 
were  taken  under  3  &  4  Will.  4.  c  52.  s.  17.  is  entirely 
in  the  power  of  the  crown,  whereas  goods  in  a  bonded 
warehouse  are  in  the  joint  custody  of  the  crown  and 
the  merchant.     But  the  smuggling  act,  on  which  this 
information  is  founded,  describes  a  species  of  warehouse 
which  is  neither  one  or  other  of  the  sorts  of  warehouses 
above   described,   viz.  a    '  Custom-house  '  warehouse. 
Bosanquet  J.  Suppose  it  was  a  king's  warehouse,  pro- 
perly so  called,  is  it  necessary  to  lay  it  as  being  such  ?] 
If  the  description  could  be  rejected,  no  removal  at  all 
would  be  alleged. 

Kaye  for  the  defendant  in  error.  Thb  point  was 
decided  on  an  information  in  rem  in  Attorney- General 
V.  Vondiere  (a).     But  it  does  not  arise  here,  for  the 

(a)  4  Tyr.  206. 
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infonnation  only  alleges  the  warehouse  as  "  commonly 
called  the  king's  warehouse/'  and  not  that  it  is  a  king's 
warehouse. 

Lord  Denman  C.  J. — ^There  is  nb  ground  for  doubt 
in  this  case,  either  on  the  principle  or  wording  of  the 
section  before  us. 

Judgment  affirmed. 


1135 
1835. 

Lowe 

V. 

Attorney- 
General. 
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ABODE 


Place  of. 


583 


ACCOMMODATION  BILL. 

See  Bills  and  Notes. 

ACCORD  AND  SATISFACTION, 

378,  382 
Pleading  accord  without  satisfaction, 
169,  n.,  and  Allies  v.  Probyn.  1079 
Taking  bill  in  satisfaction  of  a  note 
over  due.  619 

Pleading  bill  in  satisfaction  for  ori- 
ginal debt.  718 
See  Pleading,  701,  1079. 


ACCOUNT. 

Setdement  of. 
Effect  of  settling. 


1035 
359 


ACCOUNT  STATED. 

A  claim  of  50/.  was  made  on  an  ac- 
count stated.  The  evidence  was, 
that  the  defendant  had  admitted 
that  item  to  be  due  to  the  plaintiff, 
on  an  account  stated  between  them 
of  other  matters  not  now  in  ques- 
tion, and  had  paid  interest  on  it  for 


some  years,  and  had  also  promised 
to  pay  the  principal.  The  defend- 
ant's case  was,  that  this  item  was 
originally  brought  into  the  account 
between  him  and  the  plaintiff  in 
consequence  of  a  written  undertak- 
ing by  him  (which  he  had  since 
taken  from  the  plaintiff  and  de- 
stroyed in  an  indefensible  manner), 
by  which  the  defendant  undertook 
"  to  remit  the  plaintiff  50/.,  which 
sum  I  (the  defendant)  hold  of  H. 
Pughj  and  by  him  authorized  to 
pay  you"  (the  plaintiff).  Pugh 
was  called,  and  swore  that  he  never 
gave  the  defendant  any  such  au- 
thority to  pay  50/.  for  him,  Pughy 
to  the  plaintiff;  and  that  he  had 
since  setded  all  the  debts  he  owed 
the  plaintiff.  Held,  that  PugVs 
evidence  was  admissible  for  the 
defendant,  and,  if  believed,  entitled 
him  to  a  nonsuit ;  and  the  court 
having  been  substituted  for  the 
jury,  by  agreement  between  the 
parties,  made  a  rule  absolute  for 
entering  a  nonsuit.  Pierce  v.  Evans, 
T.  1835.  1042 
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ACTION. 

Assumpsit  for  not  keeping  premises 
in  repair,  is  a  transitory  action. 
Buckworth  v.  Simpson  and  another^ 
H.  1835.  344 

ADMISSIONS. 

By  bankrupts,  of  bankruptcy  and  of 
assignee's  title. 

See  Bankrupt. 

APHDAVIT. 

An  attorney  must  swear  positively  to 
his  belief  of  a  defence  on  the 
merits,  and  not  that  he  is  in- 
structed and  advised,  as  a  party 
may.  IVorthingtonv, Price^  T.  1835, 

1029 
An  affidavit  sworn  in  order  to 
resist  an  application,  to  a  judge  at , 
chambers  may  be  used  on  showing 
cause  before  the  court,  against  the 
same  application,  if  it  has  been  re- 
ferred by  the  judge  to  the  court. 

Ih. 

Of  debt.    See  Pl^apino.— ^Weit. 

Perjury  in.     Young  v.  Beck.  24 

Will  not  be  taken  off  the  file  to  be 
amended.  Plant  v.  Butteriporth, 
M.  1834.  183 

An  affidavit  of  debt,  grounded  on  a 
covenant  by  deed  to  pay  a  certain 
sum  at  a  day  named,  is  good,  if  it 
state  the  defendant  to  be  indebted 
to  the  plaintiff  upon  and  by  virtue 
of  the  indenture,  in  the  said  sum 
of,  &c.  *'at  a  day  now  passed," 
without  alleging  it  to  be  due  and 
unpaid.  Lambert  v.  fVray,  M.  1834. 

195 

An  affidavit  to  hold  to  bail,  stating  that 
defendant  was  indebted j  &c.  on  a 
bill  accepted  by  hiip,  and  payable 
at  a  day  now  pasted,  is  sufficient, 
without  alleging  expressly  that  the 
bill  was  unpaid  or  dishonoured. 
Phillips  V.  Turner,  M.  1834.     196 


An  affidavit  of  debt,  stating  a  party 
to  be  indebted  to  the  puuntiff  in 
SO/,  on  a  promissory  note,  withoat 
stating  the  amount  for  which  the 
note  was  made  or  payable,  will  be 
set  aside  on  motion  for  irregula- 
rity.  Eiddell  V.  PakenuohE.  \S^. 

721 
But  where,  in  an  action  for  &be 
imprisonment,  the  defendant  pleads 
the  return  of  nan  est  infcenttu  to  a 
writ  of  capias,  and  justifies  arrest- 
ing the  plaintiff  on  an  exigifaaat, 
and  after  replication  that  do  affi- 
davit of  debt  was  duly  made  sod 
filed,  the  defendant  in  bis  rejoinder 
av^rs  that  there  was,  and  sets 
forth  an  affidavit  open  to  hafe 
been  set  aside  for  irregularity  io 
the  above  respect : — Held,  on  spe- 
cial demurrer  to  the  rejoinder,  that 
the  defendant  was  entitled  to  jads- 
ment,  because  trespass  is  ouj 
maintainable  where  the  proeenis 
an  absolute  nullity,  not  where  it  is 
mefely  erroDeofttSiin  fbrin»  and  has 
not  been  set  aside  on  that  acooont 
by  authority  of  the  court.    lb. 


AFFRAY. 


219 


AGREEMENT. 


The  declaration  stated  that  the  de- 
fendant guaranteed  the  payment  of 
goods  furnished  by  plautiff  to  H* 
at  the  defei^an^'s  reqaest.  Plea, 
that  before  breach  of  that  under- 
taking, it  y*U  agfeed  between 
plaintiff  and  defendiMi>t«  thatpUio- 
tiff  should  supply  goods  to  Hn 
and  that  they  should  be  paid  for 
at  the  end  of  three  months  by  a 
joint  bill  at  four  months  to  be  ac- 
cepted by  tbe  defendant;  whKh 
agreement  of  defendant,  plaintiff, 
before  breach  of  tbe  former  under- 
taking declared  on»  accepted  in  full 
discharge  of  such  former  sgrcc- 
ment,    and    rekased  the  defend- 
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ant  from  performing  it:— Held,  on 
demurrer,  that  the  second  agree- 
ment did  not  require  to  be  in  writ- 
ing, pursuant  to  29  Car.  2.  c.  3. 
being  a  provision  by  which  the 
defendant  became  absolutely  bound 
as  an  original  debtor ;  and  not 
being  an  accord  and  satisfaction, 
but  a  substituted  contract,  afforded 
a  good  defence  to  the  action  with- 
out alleging  performance.  Taylor 
Y.  Hilary,  H.  1835,  873 

The  following  agreement  was  held 
to  show  sufficient  consideration 
moving  from  the  plaintiff  by  way 
of  detriment  to  him  in  giving  up 
the  security  of  the  debtor  C,  for 
150/.  at  the  defendant's  request. 

"  I  undertake  on  behalf  of  Mr. 
P.  (the  plaintiff)  in  consideration 
of  Mr.  D.  (the  defendant)  having 
this  day  given  me  an  undertaking 
to  procure  Mr.  IV,*b  check  or  note 
in  favour  of  Mr.  P.  for  1601,  on 
account  of  a  debt  due  from  Mr.  C. 
to  Mr.  P.,  that  Mr.  C.  shall  have 
credit  for  that  sum  in  hia  accounts 
with  Mr.  P.,  and  that  Mr.  IV.  shall 
Btaad  in  the  place  of  Mr.  P.  to  that 
amount ;  and  I  further  undertake 
that  Mr.  P.  shall  not  personally 
dispute  Mr.  fV.*s  right  to  deduct 
that  sum  from  the  accounts  owing 
by  the  colliers  of  the  B,  P.  colliery 
to  Mr.  C"  The  declaration  alleged 
D,,  (the  defendant's)  promise  to  be 
in  consideration  of  that  of  P.  the 
plaintiff,  by  way  of  mutual  pro- 
mise :  Held  good,  and  that  it  was 
safBcient  to  aver  that  plaintiff  was 
ready  and  willing  to  perform  his 
part.    PeaU  v.  Dicken,  M.  1834. 

116 

By  parol  does  not  affect  prior  deed. 
Lane  v.  Drinkwater.  47  n. 


AMENDMENT. 
Of  record,  at  nisi  prius. 
See  Practice. 


685 


ANCIENT  LIGHTS. 

Enlarging.  810 

ANSWER. 

To  interrogatories.  458 

ANNUITY, 

By  deed  T.  Z).  and  R.  D.,  of  the  one 
part,  severally  and  respectively, 
and  for  their  several  and  respective 
heirs,  executors,  and  aaminis- 
trators,  granted^  covenanted,  and 
agreed  to  and  with  T,  L,  (the 
puuntiff)  and  A.  B.,  their  heirs, 
executors,  administrators,  and  as- 
signs, to  pay  to  T,  L.  and  A,  B,, 
their  executors,  &c.,  one  annuity 
or  clear  yearly  sum  of  30/.  in  the 
shares  and  proportions  following; 
viz.  the  sum  of  15/.,  being  one 
moiety  of  the  said  annuity,  unto 
7.  L.,  his  executors,  &c.,  and  the 
sum  of  15/,,  the  remaining  moiety, 
unto  A.  B.,  his  executors,  &c.,  to 
be  respectively  paid  quarterly. 
Land  and  stock  were  secured  to 
T.  L.  the  plaintiff  and  A.  B,  jointly, 
by  way  of  securing  the  annuity. 
They  also  had  jomt  powers  to 
enter  up  a  joint  judgment  asainst 
T.  D.  and  R.  D.,  and  to  sell  the 
land  and  transfer  the  stock  in  order 
to  obtain  payment  of  arrears  of  the 
annuity.  By  proviso  in  the  deed 
the  annuity  might  be  redeemed, 
on  seven  days'  written  notice,  by 
payment  to  T.  L.  (the  plajntiff ) 
and  A.  B.  of  307/.  lOs.  and  all 
arrears  of  the  annuity.  An  action 
having  been  brought  by  T.  L. 
alone  for  arrears  of  the  annuity, 
the  covenant  to  pay  it  as  well  as 
the  interest  in  it,  were  held  to  be 
joint  in  him  and  A,  B.,  so  that 
T.  L,  could  not  sue  alone.  SembUf 
the  provision  for  paying  the  an- 
nuity in  moieties  to  each  cove- 
nantee, being  only  a  mode  of  pay- 
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ment  for  their  convenience,  did  not 
affect  the  le^j^al  interest.  Lane  v. 
Drinkwater,  M.  1834.  40 


APPEARANCE. 

See  Practice. 

APPRENTICE. 

Chastising.  975 

ARBITRATION  AND  AWARD. 

A  cause  in  the  stage  after  appearance 
and  before  plea  was  referred  to 
arbitrators,  with  all  matters  in  dif- 
ference between  the  parties,  the 
costs  of  the  cause  as  well  as  of  the 
reference  and  award,  to  abide  the 
event  of  the  award.  It  appeared 
before  the  arbitrators  that  the  de- 
fendant had  a  larger  cross  demand 
against  the  plaintiff  than  he,  plain- 
tiff, could  establish  in  the  action. 
The  award  directed  that  the  action 
should  cease  and  be  no  further 
prosecuted  ;  that  on  the  balance  of 
accounts  661/.  was  due  from  the 
plaintiff  to  the  defendant,  and  that 
the  plaintiff  should  pay  that  sum 
to  the  defendant.  It  was  argued 
that  as  this  award  did  not  state  that 
the  plaintiff  had  no  cause  of  action 
against  the  defendant,  no  event 
was  found  which  the  costs  might 
follow ;  so  that  the  award  was  not 
final.  The  court  held  that  it  suf- 
ficiently showed  the  decision  to  be 
in  favour  of  the  defendant,  and 
accordingly  refused  to  set  it  aside. 
Eardley  v.  Steer,  T.  1835.       1071 

The  arbitrator  could  not  order  a 
verdict  to  be  entered.  Per  Parke 
B.     lb. 

A  defendant  applied  to  a  judge  at 
chambers  to  order  a  third  party  to 
appear  and  maintain  or  relinquish 


his  claim  to  the  subject-matter  ia 
suit,  and  in  the  roeandroe  to  itay 
proceedings,  under  1  &  2  W.  4, 
c.  58.  s.  1.  Instead  of  directing 
an  issue,  the  judge,  by  consent  of 
the  parties  in  the  cause,  and  a 
third  party,  and  administratrix, 
made  an  order  referring  the  cause 
to  an  arbitrator.  The  third  party 
aAerwards  applied  to  the  court  to 
vary  the  order,  by  introducing  a 
fresh  direction  to  the  arbitrator, 
in  consequence  of  some  admisaon 
of  the  defendant  since  the  meeting 
at  chambers,  which  went  to  fix  bis 
liability  to  a  claim  by  the  third 
party,  and  to  establish  his  defence 
to  the  action  by  the  plaintifi^  The 
court  refused  to  grant  even  a  rule 
•  nisi  without  the  defendant's  coo- 
sent.  Drake  and  anotker  v.  Enm, 
T.  1835.  1067 

Where  an  arbitrator  is  a  member  of 
the  profession  of  the  law,  the  court 
will  not  on  that  ground  examine 
into  a  supposed  defect  in  his  deci- 
sion on  a  point  of  law,  unless  ap- 
parent on  the  face  of  the  record ; 
and  there  is  no  distinction  in  this 
respect  between  legal  and  other 
arbitrators.  Jupp  and  otken  ?. 
Grayson.  Grayson  v.  Jwpp  and 
others,  M.  1834.  150 

Where  all  the  costs,  as  well  ot 
an  action  as  of  the  reference  and 
award,  are  to  abide  the  event,  they 
need  not  be  mentioned  in  the 
award.     lb. 

An  arbitrator  decided  in  favour  of 
plaintiff,  and  then  stated  facts  oo 
his  award,  ordering  that  if  the 
court  should  differ  from  him  in 
opinion  on  considering  those  facts, 
a  nonsuit  should  be  entered.  The 
court  refused  to  set  aside  the 
award,  on  the  ground  that  be  had 
come  to  a  wrong  conclusion  on  the 
evidence,  for  though  they  did  not 
concur  in  it,  it  did  not  appear 
that  there  was  no  evidence  in  sup- 
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port  of  it.     Barrett  v.  Wilson,  M. 
1834.  218 

A  party  having  a  claim  to  payment 
of  a  sum  of  money  under  an  award, 
roust  elect  whether  to  proceed  on 
it  by  action,  or  to  move  for  an 
attachment.  An  attachment  had 
issued  for  non-payment  of  a  sum 
which  by  an  award  the  defendant 
was  directed  to  pay;  but  though 
able,  refused  to  do  so,  saying,  he 
bad  rather  go  to  gaol,  which  he 
accordingly  did.  The  plaintifTthen 
sued  him  on  the  award.  The  court 
discharged  the  defendant,  on  the 
terms  of  giving  a  bond  to  the 
plaintiff,  with  sureties  to  the  mas- 
ter's satisfaction,  conditioned  as  in 
the  case  of  a  recognizance  of  bail. 
Lonsdale,  Earl  of,  v.  Whinnay,  M. 
1834.  203 

All  matters  in  difference  in  a  cause 
were  referred  to  an  arbitrator,  by 
a  judge's  order,  so  as  he  made  his 
award  on  or  before  a  day  named, 
or  such  ulterior  day  as  he  should 
from  time  to  time  appoint  by  writ- 
ing under  his  hand,  to  be  indorsed 
on  the  order,  ''  and  as  this  court 
or  a  baron  might  order.*'  The  ar- 
bitrator enlarged  the  time,  but  the 
enlargement  was  not  confirmed  by 
any  order.  Afterwards,  with  the 
consent  of  the  parties,  a  baron 
made  two  orders  for  further  en- 
larging the  time,  and  the  award 
was  made  before  the  time  last 
allowed  by  him  had  elapsed.  Held, 
that  the  award  was  made  in  due 
time,  and  that  the  parties*  consent 
to  the  baron's  orders  amounted  to 
a  fresh  agreement  by  them  to  refer. 
Benweil  and  another  v.  Ilinxman 
and  another,  H.  1835.  509 

The  award  directed  a  sum  found 
to  be  due  from  defendants  to 
plaintiffs,  to  be  paid  on  or  before 
a  particular  day,  and  that  upon 
payment  of  that  sum  all  proceed- 


ings should  cease.     Held,  that  the 
award  was  final.     lb. 

The  arbitrator  fixed  a  day  of 
payment.  Held,  that  he  had  ex- 
ceeded his  authority,  and  that  the 
award  was,  so  far  only,  invalid. 
lb. 

A  cause  and  all  matters  in  difference 
were  referred  by  rule  of  court  to 
an  arbitrator,  who  awarded  that  a 
particular  balance  was  due  from 
the  plaintiff  to  the  defendant,  but 
did  not  order  the  money  to  be 
paid  by  the  plaintiff.  He  also 
awarded  that  the  plaintiff  should 
pay  costs,  without  directing  to 
whom.  Held,  that  if  an  action 
would  lie  on  this  award,  no  attach- 
ment could  be  granted  on  it  as  for 
disobedience  of  the  rule  of  court. 
Scott  and  another,  assignees  of  a 
bankrupt,   v.    Williams,   H.    1835. 

506 

In  assumpsit  on  an  award  for  223/. 
4#.  6(/.,  the  defendant  set  out  in 
his  plea  the  award,  reciting,  that 
by  agreement  in  writing  between 
the  plaintiff  and  defendant,  setting 
forth  that  they  had  for  some  years 
carried  on  business  as  builders  and 
excavators  in  copartnership,  and 
that  they  had,  in  pursuance  of  the 
partnership,  become  possessed  oi 
certain  messuages  and  premises, 
money,  chattels,  and  eflects,  and 
that  disputes  had  arisen  between 
them  touching  their  accounts,  reck- 
onings, and  dealings,  and  as  to  a 
division  of  the  said  partnership 
messuages,  &c.,  and  other  their 
estate  and  eflects,  and  that  they 
had  agreed  to  refer  the  matter 
to  the  decision,  &c.  of  two  arbitra- 
tors named,  who  should  have 
power  to  direct  a  dvoision  of  the 
messuages,  &c.,  and  other  the 
partnership  effects  between  them, 
and  that  each  party  thereby  agreed 
to  execute  to  the  other  a  convey- 
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ance  of  the  messuages,  &c.|  ac- 
cording to  such  division  between 
them,  as  the  arbitrators  should 
award.  After  further  reciting  that 
the  partnership  had  been  dissolved 
by  mutual  consent,  the  award  di- 
rected that  the  defendant  should 
pay  the  plaintiff  223/.  4«.  6d,  in 
full  of  all  demands  in  respect  of 
his  one  equal. moiety,  half'-part,  or 
share  of  the  said  copartnership 
property,  estate,  and  effects ;  and 
that  on  payment  thereof,  and  on 
having  such  conveyances  as  there- 
inafter mentioned  tendered  to  him 
for  execution,  the  plaintiff  should, 
at  the  defendant's  request,  execute 
a  proper  conveyance  unto  and  to 
the  use  of  the  defendant,  of,  in, 
and  to  certain  messuages  &c. 
therein  mentioned,  subject  to  cer- 
tain mortgage  debts  charged  there- 
on. Also,  that  all  the  debts  then 
due  and  owing  to  and  from  the  co« 
partnership  concern,  should  be  re- 
ceived and  paid  by  defendant  and 
plaintiff  in  equal  proportions,  and 
that  if  either  should  advance  or 
pay  any  sum  over  and  above  his 
half-share  of  the  partnership  debts, 
the  amount  so  overpaid  should,  on 
demand,  be  made  good,  and  repaid 
to  the  party  paying  the  same  by 
the  party  making  default.  The 
plea  then  proceeded  to  allege,  that 
the  several  messuages,  &c,  directed 
by  the  award  to  be  conveyed  to 
the  defendant,  were  the  whole  of 
the  said  copartnership  messuages 
&c.,  and  that  there  were  not  in 
the  award  any  other  provisions 
than  those  above  specified  con- 
cerning the  said  copartnership  pro- 
perty, estate,  and  effects^  or  the 
division  thereof,  or  any  part  there- 
of:— Held,  on  demurrer  to  the 
plea,  that  the  award  was  final  as 
well  as  sufficiently  certain  and  con- 
sistent ;  but  semble,  that  if  on 
motiou   to   set    aside    the    award 


made  in  due  time,  it  had  appeited 
that  there  had  been  no  arrange* 
ment  between  the  partners  b^ 
which  the  messuages  &c.  were 
awarded  to  one,  subject  to  the 
mortgages  On  them,  the  arbitra* 
tors  would  have  been  considered 
to  have  exceeded  their  authority 
in  not  dividing  them  between  the 
parties.    Wood  y.  fFiUoH,  £.  1855. 

813 
By  an  agreement  to  refer  matters  in 
difference,  it  was  recited  that  the 
plaintiff  and  another   had  given 
notices  of  appeal  against  a  poor- 
rate,  and  that  the  defendants,  the 
churchwardens  and  oyerseers,  in- 
tended to  defend  the  aame,  but  in 
consequence  of  the  parties  to  the 
rate  agreeing  to  leave  rhe  exiini- 
nation  of  it,  and  all  matters  in  dis- 
pute between  them,  as  stated  io 
the  notice,  to  arbitration,  no  appeal 
was  entered  against  the  rate,  and 
that  the  parties,  in  order  to  pre- 
vent further  expense,  and  to  settle 
and  ascertain  the  subject  of  the 
said  poor^SH^ate,  and  the  quality  or 
inequality  thereof,   so  far  as  the 
charges  therein  made  on  the  plain- 
tiff,  as  compared   with  the  rate 
made  on  the  other  persons  men- 
tioned in  the  notice  of  appeal,  had 
agreed  to  leave  the  matters  therein 
mentioned    to    arbitration.     The 
operative  part  of  the  agreement 
witnessed  that  the  defendants  (as 
far  as  they  lawfully  coold  as  such 
churchwardens)  and  the  phintiff 
mutually  agreed  to  abide  by  the 
award  of  Jr,  A,y  R.  Z).,  and  P.  S., 
or  any  two  of  them,  who  wefe  to 
award  and  determine  of  and  con- 
cerning  the   said   matters  in  dif- 
ference, and  of  and  concerning  all 
the  expenses  of  the  said  agree- 
ment, and  of  the  said  notices  of 
appeal,  and  of  the  said  church- 
wardens, &c.    And  in  consequence 
of  such  notice  of  appeal,  aiod  of 
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their  preparacion  to  resist  snch 
appeal  and  to  support  the  rate  and 
all  mt^tters  i-elaiing  thereto,  the 
arbitrators  awarded  that  the  de- 
fendants should  pay  unto  T.  E.  T., 
attorney  for  the  plaintiflT,  16/.  125., 
his  bill  already  delivered,  and  the 
amount  of  the  costs  of  the  said 
7.  E,  T,  attending  the  arbitration, 
&c.  And  they  further  directed 
that  the  defendants  should  deduct 
from  the  accounts  charged  in  all 
future  rates  the  sum  of  1  Oi.,  and 
return  to  the  plaintiff  the  sum  of 
10#.  for  every  rate  granted  and 
paid  by  him  since  the  then  scheme 
had  come  into  operation.  Tkorpe 
y.Coieandanother^T.lSS5.    1047 

The  award  further  directed,  that 
as  a  dispute  was  made  with  regard 
to  the  size  of  the  lake  occupied  by 
the  plaintiff,  it  should  be  ascer- 
tained by  the  parish  and  the  rate 
altered  accordingly,  agreeable  to 
the  price  per  acre  as  set  against 
the  said  lake,  by  the  arbitrators, 
in  a  schedule  to  their  award.  In 
an  action  on  the  above  award,  the 
plea  set  out  the  submission  and  " 
award  at  length,  and  concluded 
thus :  "And  the  defendants  in  fact 
aay,  that  the  award  is  bad  and  void 
in  law,  and  this  they  are  ready  to 
verify  :" — Held,  on  demurrer  to 
the  plea,  that  it  was  good  in  form 
and  substance.     lb. 

Held,  PaHce  B.  dissaitientcy  that 
the  submission  and  award  were 
bad,  on  the  ground  that  the  arbi- 
trators had  DO  authority  to  deter- 
mine as  to  the  validity  of  the  rate, 
it  not  being  by  law  a  matter 
capable  of  reference  to  arbitra- 
tion ;  and  that  the  costs  incurred 
being  merely  accessory  to  the  de- 
cision of  the  principal  question, 
the  consideration  for  the  submis- 
sion wholly  failed.  Error  having 
been  brought,  the  Court  of  Ex- 
chequer   Chamber    affirmed    this 


part  of  the  judgment  of  the  court 
below,  giving  no  opinion  on  the 
other  questions.  Thorpe  ▼.  CoU 
and  another t  T.  1835.         w.  1047 

Held  by  Lord  Abinger  C.  B., 
that  the  award  was  also  bad  for 
directing  the  churchwardens  and 
overseers  to  return  and  refund  to 
the  plaintiff  10«.  on  each  rate 
made  since  the  new  scheme  had 
come  into  operation,  as  that  direc- 
tion was  not  binding  on  them,  for 
they  could  not  by  law  comply  with 
it,  and  could  not  be  compelled  to 
do  so,     76. 

Held  by  Lord  Abingtr  C.  B., 
that  the  direction  that  the  qtiantity 
of  the  lake  occupied  by  the  plain- 
tiff  should  be  ascertained  by  the 
parish,  was  too  uncertain,  leaving 
doubt  as  to  who  was  to  ascertain 
the  sise  of  the  lake.    lb, 

UM  by  Parke  B.  first,  that 
notwithstanding  the  churchwardens 
and  overseers  could  not  be  legally 
bound  by  the  settlement  of  the 
rate  made  by  the  arbitrators,  yet 
that  the  reasonable  construction  of 
the  contract  of  subroission  was, 
that  the  arbitrators  should  do  what 
by  law  they  could ;  viz.  make  a 
valuation  as  a  guide  to  ihe  parties 
for  their  future  conduct ;  so  that 
the  award  was  not  void  on  that 
ground.  Secondly,  that  the  as- 
certaining of  the  quantity  of  the 
lake  was  a  mere  ministerial  act, 
which  might  be  delegated  to  an- 
other, and  that  the  award  was  not 
void  on  that  ground.  And  thirdly, 
that  it  was  not  on  the  ground  that 
the  amount  of  the  costs  to  be  paid 
by  the  defendants,  on  account  of 
the  plaintiflF*8  e^cpenses  of  notices 
of  appeal,  as  well  as  of  the  agree- 
ment or  counterpart,  were  not  as- 
certained by  the  award  with  suffi- 
cient certainty,  for  as  the  award 
was  made  de  prewissu,  it  ought  to 
be  intended  that  the  sum  of  16/.  \Z$, 
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was  for  one  of  the  matters  sub-  I 
mitted,  viz.  the  costs  of  the  notices, 
according  to  the  rule  that  the  words 
de  premissis  in  an  award  have  the 
effect  of  applying  its  general  words 
to  each  particular  thing  submitted, 
and  that  the  share  of  the  costs 
payable  by  the  plaintiff  to  his  at- 
torney might  be  ascertained  by  re- 
ference to  the  bill  already  deli- 
vered. Thorpe  v.  Cole  and  an* 
other,  T.  1835.  1047 

ARREST. 


A  king's  chaplain  is  a  servant  in 
ordinary  with  fee,  and  as  such  pri- 
vileged from  arrest.  Bym  v. 
mbdtn.  Clerk,  H.  1885.  357 

A  defendant  arrested  for  a  debt  of 
70/.,  stated  an  account  with  the 
plaintiff,  who  consented  to  his  dis- 
charge on  giving  a  bill  of  exchange 
accepted  by  himself  but  drawn  by 
anotner  person  : — Held,  that  the 
defendant  might  be  again  arrested 
on  the  bill,  though  it  was  a  new 
security  for  the  original  debt,  for 
in  an  action  for  the  original  debt, 
the  bill  might  be  well  pleaded  in 
accord  and  satisfaction.  Semble^ 
the  original  debt  was  extinguished 
by  the  defendant  giving  the  plain- 
tiff the  additional  security  of  a 
third  person,  the  drawer  of  the  bill. 
Hamber  v.  Cooper,  E.  1835.      718 

The  officer  of  arms  called  Somerset 
herald,  being  arrested  on  mesne 
process,  the  court  refused  to  dis- 
charge him  on  motion  as  a  king*s 
servant.  Ijeslie  v.  Disney,  M. 
1834.  181 

Under  judge's  warrant.  Gladwell  v. 
Blake,  186 

The  plaintiff  arrested  the  defendant 
for  Z7L,  and  the  jury  would  have 
given  a  verdict  for  28/.,  but  for  the 
omission  of  a  count  applicable  to 
8/.,  part  of  the  plaintiff's  demand, 
on  discovering  which  their  verdict 


was  reduced  to  20/. : — ^Held,  that 
the  defendant  was  not  arrested 
without  reasonable  or  probable 
cause,  so  as  to  be  entitled  to  costs, 
under  43  Geo.  3.  c.  46.  s.  5. 
Vreedy  v.  Mac  Farlane,  H.  1855. 

Where  the  arrest  was  for  27/., 
the  sum  named  in  the  affidavit  of 
debt,  but  the  capias  was  indorsed 
by  mistake  for  STL  : — Held,  thit 
the  defendant  was  not  on  that  ac- 
count entitled  to  such  costs.    76. 

A  defendant  who  is  arrested  and 
does  not  give  bail,  but  goes  to 
prison,  is  within  the  words  "  arrest 
and  hold  to  bail*'  in  43  Geo.  5. 
c.  46.  s.  3.     lb. 

ASSAULT  AND  BATTERY, 

1100 

ASSIGNEE. 

Suing  as.     See  Variance. 

ASSIGNOR  AND  ASSIGNEE 
OF  LEASE. 

Liability  on  covenants,  69S. 

ASSIGNMENT. 

Of  personalty  without  possessioo, 
effect  of,  316. 

ASSUMPSIT. 

Assumpsit  for  not  delivering  linseed 
according  to  contract.  It  appeared 
that  under  the  contract  the  vendee 
had  paid  part  of  the  purchase- 
money  in  advance  to  the  vendor, 
who^  about  the  time  at  which  be 
ought  to  have  delivered  the  lin- 
seed, gave  notice  that  he  could  not 
do  so.  After  the  action  was 
brought,  the  purchase-money  was 
paid  back  by  the  defendant  mto 
court  with  interest  to  the  time  of 
such  payment ;  such  payment  being 
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a  condition  imposed  by  ihe 
before  graniing  him  a  comiT 
(o  examine  witnesses  abroad.  .  No 
erideDce  was  given  of  special 
'  damage  from  the  breach  of  con- 
tract ortlie  privatian  of  the  money 
advanced  to  the  defendant,  or  of 
the  object  for  which  the  seed  was 
wanted  by  ihe  plaintiffs -.—Held, 
that  ihe  damages  were  not  to  be 
estimated  by  tlie  advanced  price 
borne  by  linseed  at  the  time  of  the 
trial,  but  by  its  price  at  the  lime 
when  it  ought  to  have  been  deli- 
vered according  to  the  contract ; 
and  a  verdict  founded  on  that 
principle  was  conftrmed.  Startup 
V.  Cortazzi,  E.  1 835.  697 

ATTACHMENT. 

Of  witness.     Dixon  v.  Lee,  180. 

Of  Sheriff.     SeelSk 

A  rule  lo  show  cause  granted  on  43 
Geo.  3.  c.  99.  s.  3.,  calling  on  an 
executor  to  account  to  the  com- 
miasioners  of  stamps  for  the  tes- 
tator's personalty,  was  served  on 
the  executor,  but  after  repeated 
attempts  to  serve  him  with  the 
rule  absolute,  the  service  could  not 
beeffectcd.  The  court,  on  astrong 
affidavit  of  the  fucts,  granted  a  rule 
nisi  for  an  attachment,  unless  cause 
ahonn  in  eight  days,  directing  that 
rule  to  be  served  personally.  In 
re  eslale  and  eftctt  of  Barwick,  H. 
1835.  431 

A  judge's  order  had  been  made  a 
Tuleof  court,  and  personally  served 
on  the  party  called  on  to  act  ac- 
.  cording  to  its  exigency.  A  rule 
was  afterwards  obtained  to  show 
cause  why  an  aUacbment  should 
not  issue  against  the  party  for 
disobeying  that  order,  but  was  not 
personally  served  on  him :— Held, 
that  appearance  by  counsel,  who 
showed  cause  against  the  rule,  re- 
lying on  want  of  such  personal 
■ervice,  waived  the   irregularity ; 


and  the  rule  was  made  absolute  for 
issuing  an  attachment.  Levv  v. 
Dimcombe,  H.  1835.  '490 

ATTORNEY.— See  Sukdav. 
A  summons  to  refer  an  attorney's 
bill  for  taxation,  followed  by  a 
judge's  order  for  that  purpose,  will 
not  prevent  the  attorney  from  com- 
mencing an  action  on  his  bill,  or 
operate  as  a  stay  of  proceedings. 
jyiUiams'v.Roberlt.H.nSS.    421 

ATTORNEY  AND  SOLICITOR. 
Where  an  attorney  is  arrested  and 
.   held  to  bail  by  a  person  who  ia 
cognizant  of  his  privilege,  trespass 
is  not  maintainable.    Noel  v.  I$aac 
andOlAen.H.  1835.  876 

Abode  of,  stating  in  notice.  58S 

Where  an  attorney  of  this  court  per- 
mits an  attorney  of  another  court 
to  practise  in  it  in  his  name,  the 
proceedings,  notices,  &c.,  must  be 
in  the  name  of  the  farmer  on/y. 
Ciadmck  V.  Hough,  E.  1835.  705 
Lien  for  costs.  840 

Where  the  master,  in  taxing  an  at- 
torney's bill  of  costs  for  carrying 
on  three  actions  for  the  defend- 
ants, found  that  one  of  them  had 
been  improperly  brought,  and 
therefore  disallowed  the  whole 
costs  of  that  action,  by  which  step 
more  than  one-sixth  of  the  bill 
was  taken  off;— Held,  that  the 
attorney  was  liable  to  pay  the  costs 
of  taxation  under  2  Geo.  2,  c.  iS. 
B.  S3.,  though  the  material  deduc- 
tion was  not  caused  by  over- 
charges in  any  particular  items, 
but  by  the  striking  out  one  branch 
of  the  plaintiff's  charges.  Morrit 
V.  ParkiHion,  E.  1835.  772 

AUDITA  QUERELA. 

Unless  a  party  appears  to  the  court 

to  be  clearly  entitled  to  an  audit& 

querelA,  they  will  not  grant  him, 
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that  the  bail-bond  will  stand  as  a 
security,  on  stay  of  proceedings 
against  the  bail,  (Reg,  Gen.  Mil,  2 
Jr.  4.  No.  V.)  BaisUy,  assignee 
of  the  Sheriff  of  Middlesex  v.  New- 
bould  and  two  Others,  his  baU,  £. 
1835.  821 

BANKRUPT. 

At  the  trial  of  an  action  by  assignees 
of  a  bankrupt  to  recover  goods 
and  chattels  from  parties  claiming 
under  a  prior  assignment  by  the 
bankrupt,  the  plaintiffs  produced 
the  latter  deed  in  pursuance  of 
notice  to  that  effect  from  the  de- 
fendants. Held,  that  the  plaintiffs 
might  read  it  in  evidence,  without 
proving  its  execution,  though  they 
sought  to  impugn  its  validity  for 
fraud.  Carr  and  Others,  assignees 
of  Clapham,  a  bankrupt,  v.  Burdiss 
and  Another,  H.  ISSo.  309 

To  a  declaration  in  trover  by 
the  assignees  of  a  bankrupt  to  re- 
cover damages  for  goods,  chattels, 
and  fixtures,  alleged  to  be  in  the 
possession  of  the  bankrupt  at  the 
time  of  his  bankruptcy^  and  to 
have  been  since  converted  by  the 
defendants,  they  pleaded  that  be- 
fore the  bankruptcy  the  bankrupt 
assigned  the  goods  to  them  by 
deed,  who  be^re  the  bankruptcy 
took  possession  of  them,  and  kept 
and  retained  such  possession  after- 
wards. The  plaintiffs  replied,  that 
the  defendants  did  not  take  pos- 
session of  the  goods  before  the 
bankruptcy.  Issue  was  joined 
thereon,  and  a  verdict  found  for 
the  plaintiffs  upon  it.  Held,  that 
the  issue  was  immaterial,  because 
the  assignment  by  deed  conveyed 
the  property  in  the  goods  to  the 
defendants,  and  the  continued  pos- 
session of  the  assignor  only  a- 
mounted  to  evidence  of  fraud.  lb, 
Semble,  that  the  '*  possession*' 
of  the  assignees  under  the  deed 


was  not  sufficiently  averred  to  be 
an  exclusive  possession.     lb, 

Qucere,  if  the  payment  of  a  coun- 
try bank  note  to  a  creditor,  without 
pressure,  and  with  intention  to 
prefer  him  to  other  creditors,  is  an 
act  of  bankruptcy  under  6  Geo,  4. 
c.  16.     lb. 

Action  by  assignees  of,  against  she- 
riff". — See  Shekiff. 

In  an  action  by  assignees  of  a  bank- 
rupt for  goods  sold  and  delivered 
by  the  bankrupt  before  his  bank- 
ruptcy, the  plea  denied  their  title 
as  assignees,  and  a  notice  to  dis- 
pute the  trading  &c.,  was  given, 
pursuant  to  6  Geo,  4.  c.  16.  s.  90. 
Letters  from  the  defendant  to  one 
of  the  assignees,  and  to  the  solici- 
tor to  the  commission,  deprecating 
proceedings  against  him,  are  prim4 
facie  evidence  in  admission  of  the 
plaintiffs'  title  to  sue  as  assignees, 
without  the  regular  proof  of  the 
bankruptcy.  Inglxs  and  Another, 
assignees  (f  T,  J,  Spence,  v.  George 
Spence,  M,  1834.  8 

Form  of  plea  of  French  bankruptcy. 

945 

In  trover  by  a  bankrupt  against  his 
assignees  to  try  the  validity  of  the 
commission  : — Held,  that  second- 
ary evidence  of  the  assignment 
might  be  given  afler  proving  that 
it  was  lost  before  it  was  entered 
of  record,  as  directed  by  6  Geo,  4. 
c.  16.  s.  96.,  and  2  &  3  ^.  4.  c. 
1 14. 8.  7.    Giles  v.  Smith,  M.  1 834. 

15 
Semble,  proof  of  the  plaintifi^s 
acquiescence  in  the  defendant's  acts 
as  assignee,  and  dealing  with  him 
in  that  character,  would  render 
proof  of  the  assignment  unneces- 
sary,    lb. 

Premises  were  let  for  21  years  to  A,, 
his  executors,  administrators  and 
assigns,  with  a  proviso,  that  if  the 
lessee,  his  executors,  administra- 
tors or  assigns,  should  become 
bankrupt  or  insolvent,  or  suff*er 
4f2 
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BANKRUPT.  COMMIS- 
SIGNERS  OF. 

A  town  coromissioner  of  bankruptcy, 
appointed  under  1  &  2  W,  4.  c. 
56 f  and  sitting  alone,  had  no  power 
(before  5  8c  6  JV.  4.  c.  29.  s.  25.) 
to  fine  or  commit  for  contempt. 
SembU,  that  where  the  question  of 
the  legality  of  a  fine  imposed  for 
contempt  of  court  comes  before 
the  court  of  Exchequer  on  motion, 
the  court  will  not  inquire  into  the 
nature  of  the  alleged  contempt. 
Rex  V.  Faulkner,  T.  1835.         915 

BANKRUPTCY. 

A  trader  and  soap  manufacturer  be- 
ing indebted  to  his  bankers  in  a 
sum  of  13,147/.  7s.  5d,  assigned  to 
them  his  leasehold  property,  with 
all  his  engines,  machines,  &c., 
stock  in  trade  and  e£&cts  upon  the 
same,  in  order  to  secure  as  well 
money  then  due,  as  money  to  be 
thereafter  due  from  him  to  them 
on  the  balance  of  his  account.  The 
bankers  had  a  power  to  sell  the 
whole  property  assigned,  including 
a  policy  of  insurance  on  the  life  of 
the  trader;  but  he  was  at  liberty 
to  remain  in  possession  till  default 
made  in  payment.  At  the  time 
of  executing  the  assignment,  the 
trader  was  possessed  of  other  pro- 
perty worth  13,000/.  which  was 
not  covered  by  it.  The  trader 
having  become  bankrupt,  his  as- 
signees sued  to  recover  the  pro- 
perty assigned ;  but  the  jury  found 
that  the  deed  was  executed,  not  in 
contemplation  of  bankruptcy,  but 
with  intent  to  give  the  defendants 
the  means  of  taking  possession  of 
the  property  in  the  event  of  bank- 
ruptcy. Held,  that  the  assign- 
ment was  good,  and  did  not 
amount  to  an  act  of  bankruptcy. 
Carr  and  Others,  Assignees  of  An- 
thony Clapham  a  bankntpC,  v.  Bur- 
diss  and  Brumell,  M .  1 834 .        136 


Act  of  bankruptcy  by  conveyance  of 
all  a  trader's  goods.  136,  3(\d,  493, 

965 

BANKER. 

Hours  of  business  for  paying,  bills. 
Whitaker  v.  Bank  of  England.  268 


BELLMAN. 
In  corporate  town. 


361 


BENCH  WARRANT. 
Gladwell  v.  Blake.  186,  194 

BILLS  AND  NOTES. 

See  Pleading. 

Recovering   on    bill  indorsed  after 

due.  172 

Accommodation  bill.  1 72 

The  plaintiffs,  who  kept  an  ac(iount 
witn  the  Bank  of  England  as  pri- 
vate bankers,  accepted  a  bill  pay- 
able there,  which  was  refused  pay- 
ment at  eleven  o'clock  in  the  ^lorn- 
ing  of  the  day  it  became  diie,  for 
want  of  sufficient  assets.  It  was 
presented  there  again  by  a  notary 
at  six  in  the  evening,  after  the 
usual  hours  for  payment  of  bills 
at  the  bank  had  elapsed,  but  a 
party  left  at  the  bank  gave  the 
same  answer  as  in  the  morhing, 
though  in  the  course  of  the  day  a 
sum  sufficient  to  answer  the  bill 
had  been  paid  in.  llie  plain tifT 
sued  the  bank,  not  for  neglecting 
to  inform  the  notary  that  they  had 
received  assets,  since  the  former 
presentment,  and  that  th6  bill 
would  be  paid  the  next  dayy  but 
for  dishonouring  the  bill,  though 
they  had  had  sufficient  assists  in 
their  hands  to  pay  it,  and  for  a 
time  sufficiently  long  to  'fenable 
ihem  and  their  clerks  to  know  that 
fact:  Held,  that  in  the  abi^ence 
of  proof  of  specific  agreement  to 
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BANKRUPT,  COMMIS- 
SIGNERS  OF. 

A  town  commissioner  of  bankruptcy, 
appointed  under  1  &  2  ^.  4.  c. 
56 f  and  sitting  alone,  had  no  power 
(before  5  8c  6  JV.  4.  c.  29.  s.  25.) 
to  fine  or  commit  for  contempt. 
SembU,  that  where  the  question  of 
the  legality  of  a  fine  imposed  for 
contempt  of  court  comes  before 
the  court  of  Exchequer  on  motion, 
the  court  will  not  inquire  into  the 
nature  of  the  alleged  contempt. 
Rts  V.  Faulkner,  T.  1835.         915 

BANKRUPTCY. 

A  trader  and  soap  manufacturer  be- 
ing indebted  to  his  bankers  in  a 
sum  of  13,147/.  7s.  5d,  assigned  to 
them  his  leasehold  property,  with 
all    his    engines,    machines,   drc, 
stock  in  trade  and  e£&cts  upon  the 
same,  in  order  to  secure  as  well 
money  then  due,  as  money  to  be 
thereafter  due  from  him  to  them 
on  the  balance  of  his  account.  The 
bankers  had  a  power  to  sell  the 
whole  property  assigned,  including 
a  policy  of  insurance  on  the  life  of 
the  trader;  but  he  was  at  liberty 
to  remain  in  possession  till  default 
made  in   payment.     At   the  time 
of  executing  the  assignment,  the 
trader  was  possessed  of  other  pro- 
perty worth   13,000/.  which   was 
not  covered  by   it.     The   trader 
having  become  bankrupt,  his  as- 
signees sued  to  recover  the  pro- 
perty assigned ;  but  the  jury  found 
that  the  deed  was  executed,  not  in 
contemplation  of  bankruptcy,  but 
with  intent  to  give  the  defendants 
the  means  of  taking  possession  of 
the  property  in  the  event  of  bank- 
ruptcy.     Held,  that   the   assign- 
ment   was    good,    and    did    not 
amount  to  an  act  of  bankruptcy. 
Carr  and  Others^  Assignees  of  An- 
thony Clapham  a  bankrupt j  v.  Bur- 
diss  and  Brumell,  M .  1 834 .        136 


Act  of  bankruptcy  by  conveyance  of 
all  a'trader*s  goods.  136,  309,  493, 

965 

BANKER. 

Hours  of  business  for  paying,  bills. 
Whitaker  v.  Bank  of  England.  268 


BELLMAN. 
In  corporate  town. 


361 


BENCH  WARRANT. 
Gladwell  v.  Blake.  186,  194 

BILLS  AND  NOTES. 
See  Pleading. 

Recovering   on    bill  indorsed  after 

due.  172 

Accommodation  bill.  1 72 

The  plaintiffs,  who  kept  an  account 
with  the  Bank  of  England  as  pri- 
vate bankers,  accepted  a  bill  pay- 
able there,  which  was  refused  pay- 
ment at  eleven  o'clock  in  the  ^lorn- 
ing  of  the  day  it  became  due,  for 
want  of  sufficient  assets.  It  was 
presented  there  again  by  a  notary 
at  six  in  the  evening,  after  the 
usual  hours  for  payment  of  bills 
at  the  bank  had  elapsed,  but  a 
party  left  at  the  bank  gave  the 
same  answer  as  in  the  tnorhing, 
though  in  the  course  of  the  day  a 
sum  sufficient  to  answer  the  bill 
had  been  paid  in.  llie  pTaintifT 
sued  the  bank,  not  for  neglecting 
to  inform  the  notary  that  they  had 
received  assets,  since  the  former 
presentment,  and  that  the  bill 
would  be  paid  the  next  day,  but 
for  dishonouring  the  bill,  though 
they  had  had  sufficient  assets  in 
their  hands  to  pay  it,  and  for  a 
time  sufficiently  long  to  enable 
ihem  and  their  clerks  to  know  that 
fact:  Held,  that  in  the  absence 
of  proof  of  specific  agrceif|ent  to 
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the  contrary,  the  defendants  were 
not  bound  to  pay  the  bill  on  its 
last  presentment,  that  being  made 
after  the  usual  hours  of  business ; 
and  were  therefore  not  liable  to 
the  action.  Whitaker  v.  The  Go- 
vernor and  Company  of  the  Bank  of 
England,  H.  1835.  268 

Pledging  bills  by  bill-broker.  IFood 
V.  Poole.  255 

When  a  note  is  payable  fourteen  days 
after  date,  and  is  not  deposited  as 
a  collateral  security,  nor  is  the 
consideration  disputed,  no  parol 
testimony  is  admissible  to  prove 
any  agreement  that  it  was  not  to 
be  paid  if  a  verdict  was  obtained 
in  an  action  then  pending  between 
other  parties;  for  that  would  be 
to  contradict  a  written  contract  by 
parol  evidence.  Foster  v.  J  oily  j 
H.  1835.  239 

Assumpsit  by  the  drawer  against  the 
acceptor   of  a   bill   of  exchange. 
Plea,  that  before  the  acceptance  of 
the  bill  by  the  defendant  it  was 
agreed  between  him  and  the  plain- 
tiff that  plaintiff  should  consign  to 
N,  certain  goods,  out  of  the  pro- 
ceeds  of    which   plaintiff   should 
direct  N.  td  pay  to  defendant  a 
sum  equal  to  the  amount  of  the 
bill,  and  that  in  case  the  proceeds 
should  not  have  arrived  in  England, 
when   the   bill   became   due,    the 
plaintiff  should  renew  it.     Aver- 
ment, that  proceeds  had  not  ar- 
rived when  the  bill  became  due, 
that    plaintiff    declined    to   draw 
another,  and  that  it  was  thereupon 
agreed  that  defendant  should  write 
to  N,  directing   him  to  pay  the 
whole  proceeds  to  plaintiff — that 
defendant   thereupon  wrote   such 
letter  and  delivered  it  to  plaintiff; 
and  lastly,  that  defendant  had  not 
received  any  consideration  for  the 
payment  of  the  bill:— Held,  that 
the  plea  was  bad  on  special  de- 
murrer,   for    repugnancy    in  not 
confining  the  allegation  of  want  of 


consideration  to  the  non-reoapt  of 
proceeds  since  the  letter  to  Nor- 
man.    Byas  V.  Wyke^  H.  1835. 

377 

A  bill  for  18/.  was  dishonoured  at 
maturity,  whereupon  the  indorsee 
agreed  to  take  from  the  drawer  8/. 
in  cash  and  another  bill  for  10/., 
drawn  and  accepted  in  like  man- 
ner as  the  first.  The  second  bill 
was  accordingly  drawn,  accepted 
and  indorsed  to  the  plaintiff,  but 
while  it  was  in  the  drawer's  hands, 
the  acceptor,  without  his  know- 
ledge, altered  the  date  of  it  to  a 
subsequent  day  : — Held,  that  as 
the  second  bill  was  vitiated  by  the 
alteration,  so  that  it  could  not  be 
enforced  against  the  drawer,  he 
remained  liable  for  10/.  on  the 
original  bill.  SiomoH  y.  Cox,  M. 
1834.  174 

A  bill  of  exchange  was  indorsed  spe- 
cially to  the  plaintiffs  by  the  payee. 
Next  after  the  special  mdorse- 
roent,  and  before  any  indorsement 
by  the  plaintiffs^  the  defendant  in- 
dorsed it.  Lastly  followed  the 
plaintiff's  indorsement :  Held, 
that  the  defendant's  indorsement 
operated  not  as  a  transfer  of  the 
property  in  the  original  bill,  but 
as  a  new  drawing  by  the  defeod- 
anty  who  became  thereupon  liable 
to  an  action  on  the  bill  at  suit  of 
the  plaintiff,  without  any  necessity 
for  a  fresh  stamp.  Fenny,  iur- 
viving  partner  of  Brooks,  v.  Innes, 
M.  1834.  107 

The  plaintiff  being  drawer  and  payee 
of  a  bill  of  exchange,  handed  it  to 
H.  to  get  discounted.  H,  offered 
it  for  that  purpose  to  the  defend- 
ant, stating  that  it  was  not  his,  but 
the  plaintiff's  bill.  Defendant  re- 
fused to  discount  it  unless  indorsed 
by  H>  H.  said  that  he  had  no 
interest  in  it,  but  to  facDitate  its 
being  cashed  he  would  indorse  it. 
He  did  indorse  it;  upon  which 
defendant  took  the  bill,  paid  H* 
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only  a  part  of  its  amount,  and  got 
it  discounted  by  one  G,  The 
plaintiff  was  obliged  to  take  it  up 
at  its  maturity,  and  sued  the  de- 
fendant on  it  for  the  balance  un- 
paid to  H»  A  verdict  for  defend- 
ant was  set  aside  as  against  the 
evidence,  and  a  new  trial  was 
awarded  to  try  the  question  whe- 
ther the  plaintiff  was  in  reality  the 
owner  of  the  bill  at  the  time  it 
was  indorsed,  and  not  whether  or 
not  he  had  at  that  time  been  re- 
presented to  be  so  by  H.  Btuta- 
lle  Y.Poole,  M.  1834.  Ill 

In  an  action  on  a  promissory  note 
for  500/.  by  indorsees  against  in- 
dorser,  the  plea  was,  that  except 
as  to  200/.  one  A,  made  and  deli- 
vered the  note  to  defendant  for 
indorsement  by  him  for  the  ac- 
commodation of  A.  and  to  enable 
him  to  obtain  advances  of  money 
thereon,  and  without  any  other 
purpose  or  consideration,  and  that 
It  was  indorsed  by  the  defendant 
to  enable  A.  to  obtain  advances 
from  the  plaintiffs,  but  that  they 
advanced  only  200/.,  and  that  there 
was  no  consideration  for  the  resi- 
due of  the  note.  Replication,  that 
the  plaintiffs  were  holders  of  the 
note  for  valuable  consideration 
given  by  them  to  A.  in  respect 
of  their  being  holders  of  such  note, 
to  its  full  amount*  A,  was  a  cus- 
tomer of  the  plaintiffs,  who  were 
bankers,  and  owed  them  above 
500/.  at  the  time  that  the  note 
indorsed  by  defendant  was  depo- 
sited with  them.  They  examined 
the  account,  entered  it  in  their 
books  as  discounted  for  A.,  charg- 
ing him  with  the  discount,  and 
advanced  him  198/.  upon  the  cre- 
dit of  it.  Held,  first,  that  upon 
tbis  issue  the  defendant  was  bound 
to  begin  by  impugning  the  plain- 
tiffs' title  to  the  note ;  secondly, 
that  the  discounting  the  note  for 
4*  by  the  plaiptiflSi,  after  inspect- 


ing his  account,  was  equivalent  to 
their  advancing  him  the  whole 
amount  of  it ;  thirdly,  thajt  if  the 
note  was  given  to  the  plaintiffs, 
and  received  by  them  in  part-pay- 
ment of,  or  as  a  security  for  a 
previous  debt  due  from  A.,  or  if 
they  gave  credit  to  him  on  the 
faith  of  A.  9  they  were  properly 
stated  to  be  holders  for  valuable 
consideration.  Percical  and  Others 
V.  Frampton,  E.  1835.  579 

The  defendant  bought  premises  at  an 
auction,  and  gave  the  plaintiff,  who 
was  an  auctioneer,  a  draft  on  his 
banker,  instead  of  money,  in  pay- 
ment of  the  deposit.   Having  after- 
awards  refused  to  pay  the  draft  on 
accoimt  of  misdescription  of  the 
property  by  the  plaintiff,  he  pleaded 
to  an  action  on  the  draft  by  B» 
that  ^*  there  was  not,  at  any  time, 
any  consideration  or  value  for  his 
making  the  draft,  or  for  paying  its 
amount."  Issue  having  been  taken, 
the  jury  found  the  plaintiff  guilty 
of  a  wilful  misrepresentation  in  the 
description    of    the    premises  : — 
Held,  1st,  that  the  draft  having 
been  in  point  of  law  given  without 
consideration,  the  defendant  could 
have  rescinded  the  contract ;  and 
might  therefore  resist  payment  of 
his  draft,  on  the  ground  that  the 
contract,  which  was  the  considera- 
tion, having  been  done  away  ab 
initio,   no   consideration  remained 
at    all,   and   therefore,   that  after 
verdict  the  plea  must  be  taken  to 
have  been  proved ;  2dly,  that  the 
plea  would  have  been  bad  on  special 
demurrer,  for   not   containing   an 
affirmative  allegation,  pursuant  to 
the  new  rule  of  pleading,  Hil.  4 
W,  4.  No.  I.  Assumpsit^  s.  3.  Mills 
V.  Oddy,  E.  1835.  571 

W.hether  this  was  a  transaction 
*^  void  or  voidable  in  point  of  law 
on  the  ground  of  fraud,''  within 
that  rule,  and  therefore  to  be  spe- 
cially pleaded,  quaere.    lb. 
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Failure  of  consideration  of  bill,  574, 
and  Eastonw.  Pratckett,  1129. 

Discounting,  579 

In  an  action  by  a  second  indorsee 
against  the  acceptor  of  a  bill  of 
exchange  for  98/.  55.  3rf.,  the  re- 
plication admitted  that  the  accept- 
ance and  first  indorsement  were 
without  consideration,  and  took 
issue  on  the  point  whether  the 
party  immediately  indorsing  to  the 
plaintiff  had  good  consideration  for 
so  doing.  The  plaintiff  relied  at 
the  trial  on  the  mere  production 
of  the  bill ;  the  defendant  objected 
that  the  plaintiff  was  bound  to 
prove  the  consideration.  The  judge 
dissented,  but  gave  the  plaintiff  an 
option  to  prove  it,  upon  which  he 
established  a  debt  of  57/.,  due  to 
him  from  the  drawer  and  first  in- 
dorser,  and  another  debt  to  the 
amount  of  20/.  18^.  due  to  him 
iVom  his  immediate  indorser  for 
goods  sold : — Held,  upon  this  evi- 
dence, that  the  plaintiff  was  not 
entitled  to  recover  more  than  the 
amount  due  to  him  from  his  im- 
mediate indorser.  Simpson  v.  Clarke, 
E.  1835.  593 

Whether-  the  remote  holder  of 
an  accommodation  bill  is  bound  to 
prove  consideration  in  the  first  in- 
stance, as  in  the  case  of  a  bill  ob- 
tained by  the  first  holder  by  fraud 
or  felony,  or  whether  the  indorse- 
ment of  itself  primd  facie  imports 
consideration  until  the  defendant 
proves  the  contrary,  was  not  de- 
cided.    16, 

Debt  on  a  promissory  note.     Plea, 
that  af^er  the  making  of  the  note 
and  accruing  of  the  debt  in  respect 
thereof,  the  plaintiff  drew  a  bill  of 
exchange  on  the  defendant,  which 
he   accepted,  and  delketrd  to  the 
plaintiffs  who  took  it  for  and  on  ac- 
count  of  the  note^  and  aAerwards  in- 
dorsed it  to  a  person  unknown  to 
the  defendant,  and  who  at  the  time 
of  the  commencement  of  the  suit 


was  the  holder  thereof,  and  enti- 
tled to  sue  the  defendant  thereon. 
Replication,  de  mjurid  sua  propria, 
and  demurrer  thereto.  Held,  that 
the  first  fault  was  in  the  plea, 
which  was  bad  for  not  averring 
that  the  bill  was  given  by  the  de- 
fendant in  satisfaction  of  the  note, 
or  that  the  plaintifF  accepted  it  in 
like  manner.  Crisp  v.  Griffitkt, 
E.  1835.  619 

A  bill  of  exchange  purporting  to  be 
drawn  in  London,  payable  to  the 
order  of  the  drawer  *  in  Londmi 
upon  a  party  resident  at  Brmssek^ 
and  accepted  by  him  payable  in 
London  at  a  place  named,  is  not  a 
foreign  but  an  inland  bill,  and  msit 
be  stamped  accordingly,  under  55 
G.  3.  c.  184.  Amner  v.  Clark,  T. 
1835.  942 

Where  written  notice  of  the  dishonour 
of  a  bill  has  been  given  to  tlie 
party  sued,  it  is  unnecessary  to 
give  him  notice  to  produce  that 
notice,  in  order  to  adduce  secondary 
evidence  of  the  notice  of  disbonoor. 
SvMme  and  Others^  Assignees  of  a 
Bankrupt,  v.  Lettis,  T.  1835.  m 
See  Pleading. 

On  a  plea  in  an  action  on  a  biM  of 
exchange,  that  the  defendant  never 
accepted  the  bill  in  the  declaration 
mentioned,  the  defendant  may  give 
in  evidence  the  alteration  of  tlie 
bill  after  its  acceptance,  and  with- 
out  his  the  defendant's  knowledge. 
Cock  V.  CoxTceii,  T.  1835.       1077 

Wood  Sc  Poole  were  bill-brokers  in 
London.  Messrs.  Fosters,  mer- 
chants and  capitalists,  bad  large 
transactions  with  them.  W.  k  P. 
were  possessed  of  bills  amountiog 
to  nearly  3000/.,  which  bad  been 
placed  in  their  hands  by  differeat 
customers  to  raise  money  on  for 
the  latter.  fV.  &  P,  having  mixed 
these  bills  with  others  belonging 
to  themselves,  handed  over  the 
whole  to  the  defendants  as  a  seca- 
rity  for  3000/.  then  advanced,  is 
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well  as  for  two  sums  of  2000/.  and 
550/.  previously  advanced  them, 
on  their  engagement  to  give  bills 
to  cover  the  amount  in  a  short 
time.  It  was  proved  to  be  cus- 
tomary for  bill-brokers  in  Loudon 
to  pledge  the  bills  of  their  various 
customers  together  for  an  advance 
to  themselves  of  one  gross  sum  on 
all  of  them,  or  even  to  pledge 
them  as  a  security  for  former  ad- 
Yances  made  to  the  bill-brokers; 
and  that  each  customer  looked 
only  to  the  bill-broker  to  whom 
be  had  given  dominion  over  his 
bill.  Foster  and  Another  v.  Fearson 
and  Other*.  Stephens  v.  Foster  and 
Another,  H.  1835.  255 

An  action  of  assumpsit  having 
been  brought  by  Messrs.  Fosters 
on  one  of  the  bills  thus  handed 
over  by  W.  &  P,  against  one  of 
JV.  &  P.  s  customers,  whose  name 
was  on  it,  the  judge  left  it  to  the 
jury  to  say,  whether  the  plaintiffs 
took  the  bills  from  IV.  &  P.  the 
bill-brokers,  with  due  caution  and 
in  the  ordinary  course  of  business  ? 
The  jury  were  of  opinion  in  the 
affirmative,  and  found  a  verdict 
for  the  plaintiffs  : — Held,  that  the 
direction  was  right.     lb. 

An  action  of  trover  was  brought 
by  a  customer  (himself  a  bill- 
broker)  against  Messrs.  Fosters,  to 
recover  the  value  of  some  of  the 
bills  thus  handed  over  to  them. 
The  judge  told  the  jury,  that  a 
bill-broker  being  an  agent  for  the 
purpose  of  getting  bills  discounted, 
iias  by  the  general  law  no  right  to 
mix  bills  received  by  him  from  his 
customers  merely  to  get  discounted, 
with  bills  of  other  customers,  and 
to  pledge  the  whole  in  a  mass,  in 
order  to  obtain  a  loan  of  money  to 
btmself :  and  still  less  has  he  a 
right  to  deposit  bills  received 
merely  for  the  purposes  of  discount, 
as  security  or  part  security  for 


money  previously  due  from  bin) ; 
but  added,  that  parties  mighty  by 
contract  between  themselves,  avoid ' 
that  general  rule  of  law.  He  then  • 
left  it  to  them  to  say,  whether  the 
usage  alleged  to  exist  in  JLondon, 
viz.  that  by  putting  a  bill  into  a 
bill-broker's  hands  the  custom^er 
gives  him  an  absolute  dominion 
over  it,  to  do  with  it  as  he  likes, 
looking  to  the  credit  of  the  bill- 
broker  only  as  the  person  respon- 
sible either  for  the  money  or  the 
return  of  the  bill,  was  proved  to 
their  satisfaction,  and  if .  they 
thought  it  wasj  whether  tliey 
thought  that  the  plaintiff,  wbp  was 
himself  a  bill-broker,  had  cqn- 
tracted  with  reference  to  that 
usage.  The  jury  found  for  the 
defendants,  and  the  court  refused 
to  disturb  the  verdict.  Foster  and 
Another  v.  Pearson  and  Others. 
Stephens  v.  Foster  and  Another,  H. 
1835.  255 

The  duty  of  a  bill-broker  is. one 
which  depends  entirely  on  the 
course  of  dealing.  His  powers 
may  vary  in  different  pJaces,  and 
are  questions  of  fact  to  be  resolved 
by  the  course  and  usage  of  dealing 
in  the  particular  place.    Jb.       , 

Semble,  the  rule  of  law  **  Thf^t 
the  holder  of  bills  of  exchange  in- 
dorsed in  blank,  or  other  nego- 
tiable securities  transferable. by  de- 
livery, could  give  a  title  which  he 
himself  did  not  possess  to  a  bona 
fide  holder,"  is  not  to  be  departed 
from,  or  qualified  by  adding,  as  an 
essential  ingredient,  that  the  persoo  i 
taking  the  bills  should  take  them 
with  due  care  and  caution ;  unless 
his  absence  of  caution  should  affect 
the  bona  fides  of  the  traosaation. 

/*. 

As  to  the  power  of  a  bill-broker 
to  pledge  his  customer's  bills  for 
an  antecedent  debt  of  his  own, 
quare*    lb. 
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BOND.  639 

BYE-LAWS. 
See  Jonet  v.  ffolen,  ire.  361 

CAPIAS.     See  Writs. 

CAPIAS  AD  SATISFACIEN- 
DUM. 
See  Writ*. 

CARRIERS. 
>  In  an  action  on  the  case,  the  defend- 
ants were  charged  as  carriers  foi 
negligence  in  carrying  goods,  but 
the  proof  showed  that  if  liable  at 
all,  they  could  only  be  sued  aa 
wharfingers  on  a  contract  tajor- 
•ward  them.  In  the  course  of  the 
cross-examination  of  the  defend- 
ants' witnesses,  it  appeared  that 
the  defendants  had  put  forth  bills 
announcing  themselves  as  carriers, 
and  repudiating  their  liability  for 
losses  of  which  they,  did  not  re- 
ceive notice  within  a  specified  time. 
No  knowledge  of  these  bills  was 
brought  home  to  the  plaintiff,  nor 
did  it  appear  that  he  gave  the  de- 
fendants the  noticcrequired.  Afler 
the  defendants'  case  was  closed, 
and  just  before  the  counsel  fur  the 
plain  tiff  began  to  reply,  he  request- 
ed 10  amend  the  declaration,  under 
3  &  4  (r.  4,  c.  43.  s.  23.  The 
judge  refused  the  amendment,  and 
left  it  lo  the  jury  to  say  whelher 
the  contract  was  to  carry  the  goods, 
or  only  to  forward  them.  This 
finding  being  indorsed  on  the  pos- 
tea  under  3  &  4  /T.  4.  c.  42.  s.  24. 
a  verdict  was  taken  for  the  de- 
fendants, subject  to  the  opinion  of 
the  court,  whether  the  amendment 
shoidd  he  allowed.  The  amend- 
ment was  allotved,   (^Alderaon  3. 


dinenticDte,)  and  a  new  trial  was 
granted  on  payment  of  the  coitt  of 
die  first  trial,  as  well  as  of  the  mo- 
tion and  the  amendment ;  for  the 
amendment  should  have  been  al- 
lowed, and  the  trial  postponed  lo  a 
subsequent  day,  in  order  to  admit 
further  proof  by  the  defendants 
under  s.  S3.  Pony  v.  Fairhfnl 
aad  Otkert,  E.  1835.  685 


In  taking  billa   of   exchange  Ac. 
Wood  V.  Poofc.  «B 


CHASTISEMENT.  9W 

CIRCUITY  OF  ACTION.      110 

COGNOVIT. 
A  defendant,  while  in  custody  on 
mesne  process,  agreed  to  execute 
a  cognovit.  The  clerk  to  thepUin- 
tiff's  attorney  told  him  he  mut 
have  an  attorney  present  oo  his 
behalf.  His  own  attorney  bnog 
absent  from  the  town,  the  clerfc 
BU^ested  to  the  defifndant  thatC, 
another  attorney,  would  act  tntht 
matter  for  him.  The  defeodiW 
answered,  he  did  not  care  much  who 
it  was,  and  went  to  his,  C.'s,  office. 
C.  then  asked  the  defendant  if  he 
wished  him  to  attest  his  executioa 
of  the  cognovit.  Defendant  *d* 
swered,  yes,  and  prevented  him 
from  reading  it  over,  saying  he 
knew  its  contents :  Held  that  dna 
was  an  "  express  naming  "  of  ihe 
attorney  within  Jieg,  Gen.  Hil.  - 
W.  4.  No.  72.  Bhgk  amd  anelkr. 
Executors  of  J,  M.  Bligk,  v.  Brtw, 
M.  1884.  tii 


COMMISSIONEBS. 

Acting  in  execution  of  local  acL  471) 
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COMMITMENT. 

Supporting  by  conviction. 
See  CoKvicTiOK. 

COMMON  PLEAS  AT  LAN- 
CASTER. 

A  motion  for  a  new  trial  under  4  &5 
W.  4.  c.  62.  s.  26,  in  an  action 
brought  in  the  Common  Pleas  at 
Lancaster,  must  be  made  in  the 
court  of  which  the  judge  who  pre- 
sided at  the  trial  is  a  member. 
Foster  v.  Jolly,  H.  1885.  239 

All  15  judges  are  judges  of.  221 

Motion  to  enter  up  judgment  non  ob- 
stante veredicto  in,  cannot  be  made 
in  banc,  in  a  court  at  Westminster^ 
under  4  &-  5  W.  4.  c.  62.  s.  ZQ. 
Potter  V;  Moss,  H.  1835.  512 

COMPOSITION  WITH 
CREDITORS. 

Assumpsit  on  bills  of  exchange.  Plea, 
that  the  defendant  was  also  in- 
debted to  Sir  W,  R.  and  divers 
other  persons,  in  divers  other  sums 
of  money,  of  which  the  plaintiffs 
had  notice,  and  that  afterwards 
and  before  the  said  bills  became 
due,  and  whilst  he  was  so  indebted 
to  the  said  Sir  fF,  R.,  and  the  said 
other  persons,  he,  the  defendant, 
became  insolvent  and  unable  to 
pay  his  debts.  That  thereupon, 
in  consideration  of  the  premises, 
and  with  the  view  and  intention  of 
inducing,  and  of  enabling  the  said 
defendant  to  induce  the  other  cre- 
ditors of  the  defendant  to  accept 
and  receive  a  composition  of  one 
moiety  of  their  debts,  and  in  con- 
sideration that  the  defendant  would 
pay  to  them,  the  plaintiffs,  half 
the  amount  of  the  said  bills  when 
the  same  respectively  became  due, 
the  said  plaintiffs  agreed  to  accept 
acompositionof  one  half  the  amount 
of  the  bills  as  they  became  due ; 
and  that  afterwards,  the  said  agree- 


ment so  made  and  entered  into  by 
the  plaintiffs,  was  by  the  defendant, 
with  their  knowledge  and  by  their 
direction,  represented  and  made 
known  to  the  said  Sir  fV,  R.,  so 
being  such  creditor  as  aforesaid, 
who  thereupon,  in  consideration  of 
the  premises,  and  in  faith  of  that 
agreement,  was  lured  and  induced 
to  accept  that  composition ;  and 
that  he,  the  said  Sir  IV.  72.,  had 
not  at  any  time  since  recovered  or 
received,  or  sought  to  recover  or  re- 
ceive any  greater  or  other  sum  than 
half  the  amount  of  his  said  debts  : 
Held,  on  motion  for  judgment  for 
plaintiffs,  notwithstanding  a  verdict 
for  defendant,  that  this  plea  was 
bad,  for  not  showing  that  all,  or 
at  least  that  the  majority  of  the 
defendant's  creditors  had  assented 
to  the  arrangement,  and  agreed  to 
take  the  composition.  John  Reay, 
John  Reau  the  younger,  and  Henry 
Reay  v.  Ir  alter  Richardson,  T.  1835, 

931 
The  terms  of  the  agreement  for 
the  composition,  were  contained  in 
a  letter  from  one  of  the  plaintiffs  ; 
the  court  admitted  proof  of  a  pre- 
vious conversation  of  the  witness 
with  the  plaintiffs  and  defendant, 
in  which  the  plaintiffs  inquired 
what  the  other  creditors  were 
likely  to  do,  as  evidence  of  the 
motive  which  induced  him  to  write 
the  letter,  and  of  the  object  for 
which  the  agreement  was  projected 
to  be  entered  into.    lb. 


CONVEYANCE. 

By  insolvent  trader  for  benefit  of 
creditors  :  queer e,  if  void,  under  7 
G.  4.  c.  57.  s.  32.  as  a  *'  voluntary 
conveyance  V*     See  963. 


CONCURRENT  WRITS. 
See  WaiTSt 
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died  without  issue : — Held,  that 
these  words  meant  heirs  male  of 
the  body,  and  consequently  that 
after  the  deaths  of  the  particular 
tenants,  the  reversion  descended 
to  the  lessor  of  the  plaintiff,  who 
was  the  devisor's  youngest  nephew, 
as  his  customary  heir,  and  did  not 
pass  by  the  ultimate  limitation  to 
the  defendant,  who  was  heir  male 
general,  being  the  son  of  the  devi- 
sor's great  niece,  S,  E,  Doe  d. 
Richard  Eustace  v.  Easley^  H.  1835. 

450 

CX)PyHOLD  AND  COPY  OF 
COURT  ROLL. 

Lands  held  by  copy  of  court  roll 
according  to  the  custom  of  the 
manor,  but  not  according  to  the 
will  of  the  lord,  are  sufficiently 
copyhold  to  pass  by  will  under  55 
Geo.  3.  c.  192.  without  previous 
surrender  to  the  uses  thereof, 
though  it  was  found  by  a  special 
verdict,  that  before  that  act  passed 
there  did  not  appear  on  the  court 
rolls  of  the  manor  any  entry  of  a 
surrender  of  lands,  parcel  of  the 
manor  and  held  by  copy  of  court 
roll  thereof,  to  such  uses  as  should 
be  declared  by  the  last  will  of  the 
person  making  such  surrender,  for 
no  custom  in  the  negative,  viz. 
that  copyhold  surrendered  to  the 
use  of  a  will  should  not  pass  by  it, 
was  found.  Doe  d.  Edmunds  and 
Another  v.  Llewellyn  and  Another^ 
T.  1835.  899 

If  such  negative  custom  had 
been  found,  semhle^  it  would  have 
been  bad.     Ih, 

By  will  dated  after  the  passing 
of  55  Geo,  3.  c.  192,  a  testator  de- 
vised ••  All  the  rest,  residue  and 
remainder  of  his  estate  whatsoever 
and  wheresoever,  and  of  what  na- 
ture or  kind  soever  the  same  may 
be."  Held,  that  copyhold  estate 
would  pass  by  these  words  as  by  a 


general  devise  of  real  estate,  though 
the  testator  had  made  no  surrender 
in  his  lifetime  to  the  use  of  his  will. 
Doc  d.  Edmunds  aad  Another  v. 
Llewellyn  and  Another,  899 

CORPORATE  TOWN. 

See  Custom, 

CORPORATION, 
See  Jenkins  v.  Harvey.         514',  718 

COSTS. 

In  order  to  review  a  taxation  by  the 
master  for  disallowing  the  expenses 
of  detention  of  a  foreign  witness  in 
this  country,  it  should  be  shown 
tliat  the  master  did  not  exercise 
his  discretion  on  the  subject  after 
special  grounds  for  the  allowance 
had  been  laid  before  him.  JVhite 
V.  Mayor,  H.  1835.  487 

The  Lincoln  local  improvement  act, 
9  Geo.  4.  c.  27.  prohibited  certain 
commissioners  from  acting  in  exe- 
cution of  the  act  when  personally 
interested,  and  imposed  a  penalty 
on  them  for  so  doing.  By  a  sub- 
sequent clause  it  enacted,  that  if 
an  action  was  brought  against  any 
person  for  any  act  or  thing  done  in 
execution  of,  or  under  the  authority 
of  the  act  J  and  the  plaintiff  should 
be  nonsuited,  the  defendant  should 
recover  treble  costs.  The  plaintifF 
sued  the  defendant  for  a  penalty 
upon  the  act,  for  acting  in  execu- 
tion of  the  act,  being  personally 
interested,  and  was  nonsuited. — 
Held,  that  the  defendant's  acting 
as  a  commissioner  was  not  an  act 
or  thing  done  in  execution  of  or 
under  the  authority  of  the  act,  so  as 
to  entitle  him  to  treble  costs. 
Charlesworth  v.  Raigard,  H.  1835. 

476 

On  a  trial  under  a  writ  of  trial,  a 
verdict  was  recovered  for  less  than 
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51.  The  plaintifT  signed  judgment 
and  issued  execution  in  vacation. 
On  the  first  day  of  the  next  term, 
the  defendant  applied  to  enter  a 
suggestion  on  the  roll  to  deprive 
the  plaintiff  of  costs,  on  an  affidavit 
that  at  the  time  the  cause  of  action 
accrued,  and  till  a  day  named^  he 
had  a  warehouse  and  counting- 
house,  and  after  that  day,  down  to 
the  time  of  commencing  the  action, 
he  had  a  house  and  warehouse^  all 
in  the  city  of  London,  where  he 
resided  and  carried  on  the  business 
of  a  silk-broker,  and  that  he  had, 
from  January  1833,  sought  his 
livelihood,  and  still  seeks  it  in  the 
city,  by  carrying  on  his  trade  and 
business  at  the  said  houses  and 
warehouses  respectively.  (See  39 
&  40  G.  3.  c.  104.  s.  12.)  Held, 
first,  that  the  affidavit  was  sufficient 
to  deprive  the  plaintiff  of  costs ; 
secondly,  that  the  defendant  had 
moved  in  time ;  thirdly,  that  he 
need  not  state  when  the  action  was 
commenced  ;  and  lastly,  that  the 
defendant's  consent  to  the  writ  of 
trial  had  not  taken  away  his  right 
to  enter  a  suggestion  for  costs. 
Bondv.  Bailey,  E.  1835.  796 

A  declaration  in  trespass  against  four 
defendants,  contained  two  counts, 
one  for  assault,  the  other  for  seiz- 
ing a  fishing- net.  The  verdict 
was  against  one  defendant  on  the 
first  count,  and  for  him  on  the 
other,  under  7  &  8  G.  4.  c.  29. 
s.  35.,  and  for  all  the  other  de- 
fendants on  both  counts : — Held, 
that  the  defendant,  who  was  found 
guilty  of  the  assault,  was  entitled 
to  deduct  the  costs  of  a  witness 
called  in  his  defence  on  the  second 
count  only,  from  the  plaintiff's 
costs  on  the  first  count ;  but  was 
not,  as  it  would  seem,  entitled  so 
to  deduct  the  costs  of  other  wit- 
nesses called  for  the  defence  on 
the  second  count,  who  were  also 
examined  as  to  the  first.     Held, 


also,  that  as   the  other  three  de- 
fendants must  be  taken  prim4  fade 
to   have  joined   the  first  in  em- 
ploying the   attorney,   they  were 
each  entitled  to  a  fourth  share  of 
their  costs,  to  be  paid  them  by  tbe 
plaintiff,  or  set  ofiT  against  the  costs 
payable  to  him  by  tbe  defendant, 
who  was  found  guilty ;  unless  iiy- 
deed  it  should  appear  to  the  master 
on  taxation,  that  the  attorney  was 
employed  on  the  sole  responsibility 
of  that  single  defendant,  without 
any  retainer  by  the  rest.     StarSMg 
V.  Cozens  and  thrtt  Others,  E.  1855. 

823 

Where  a  verdict  is  given  for  one  or 
more  of  several  defendants  wbo 
obtains  a  verdict,  and  against  so- 
other or  others  of  them,  the  former, 
though  pleading  separately  by  se- 
parate attornies,  are  prirod  facie 
entitled  to  their  aliquot  proportion 
of  the  full  costs  incurred  on  their 
joint  retainer ;  and  this  witboat 
taking  into  account  3  &  4  IT.  4. 
c.  42.  s.  32.  Griffiths  v.  Jonesud 
Others,  T.ISS5.  1092 

Of  motion  for  arresting  for  more 
than  sum  recovered.  357 

Security  for,  ader  new  trial  ordered, 

408 

Treble  costs  on  party- wall  act,  14 
G.  3.  c.  78.     See  Party-wall. 

Of  witness  to  prove  hand- writing  to 
deed.  788 

Attachment  for  not  paying. 

See  Practice  {Attachment) » 

Judge's  order  as  to. 

See  Judge's  Order. 

Of  executing  inquiry.    Sec  Inquirt. 

Remedy  for  on  judge*s  order  or  rule 

of  court.  800 

COUNTS. 

The  *  common  counts*  are  separate 
counts.  Bii 

COUNTY  COURT. 
See  Sheriff. 
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COURT  OF  RECORD,  915. 

COURT  OF  REVIEW. 
Rex  V.  Faulkner  J  915. 

COVENANT,  ACTION  OF. 

See  Executors. 

COVENANT. 

Joint  or  several.     See  Lane  v.  Drink- 

water^  40. 
To  repair.    See  Lease. 

CREDIT. 

OiTing  in  account  is   equivalent  to 
payment.  158 

CREDITORS,  COMPOSITION 
WITH. 

See  Pleading. 

CUSTOM. 

A  custom  within  a  borough  and  cor- 
porate town,  that  the  town-crier, 
appointed  by  the  bailiff  thereof  for 
the  time  being,  who  during  his 
office  is  lord  of  the  manor^  shall 
have  the  exclusive  right  to  pro- 
claim by  sound  of  bell,  the  sale  of 
all  goods  brought  within  the 
borough  to  be  sold  by  auction 
there,  is  a  legal  custom.  Jones  v. 
fraters,H.lS35,  361 

CUSTOM  OF  COUNTRY. 

A  declaration  alleged  that  the  de- 
fendant undertook  to  cultivate  and 
manage  a  farm  and  lands  '*  ac- 
cording to  the  course  of  good  hus- 
bandry, and  the  custom  of  the 
country  where  they  were  situate ;" 
and  then  averred,  that  according 
to  the  course  of  good  husbandry, 
and  the  custom  of  the  country,  the 
defendant  ought  to  have  had  about 
one-half  only  of  the  arable  lands 
in  corn,  one-fourth  in  seeds,  and 


the  remaining  fourth  in  turnips  or 
fallow :  and  alleged  as  a  breach, 
that  the  defendant  had  more  than 
one-half  in  corn,  had  no  seeds,  and 
less  than  the  proper  quantity  of 
turnip  fallow.  Plea:  traversing 
the  custom,  and  not  the  instances 
of  mismanagement.  The  jury 
found  that  the  defendant  had 
managed  the  farm  contrary  to  the 
course  of  good  husbandry  in  the 
neighbourhood,  but  denied  the 
custom  as  laid  by  the  plaintiff: — 
Held,  that  the  plaintiff  was  bound 
to  prove  the  custom  as  laid  in  the 
declaration,  and  not  having  so  done, 
was  not  entitled  to  recover.  An- 
gersteinv.  Handson,  H.  1835.    S^3 

CUSTOMS,  DUTIES,  AND 
LAWS  OF. 

The  act  for  the  general  regulation  of 
the  customs,  3  &  4  1^.  4.  c.  52., 
enacts  by  s.  20.,  that  goods  taken 
or  delivered  out  of  any  %oarehmue^ 
not  having  been  duly  entered,  shall 
be  forfeited  : — Held,  that  a  king's 
warehouse,  as  ascertained  by  s. 
119.  of  that  act,  is  a  **  warehouse" 
within  that  section.  Attomey-Ge" 
neral  v.  Vondiere,  M.  1834.  206 
By  s.  28.  of  the  Smuggling  Pre- 
vention Act,  3  &  4  JF.  4.  c.  53.,  if 
goods  which  shall  have  been  ware- 
housed **  or  otherwise  secured  for 
home  consumption  or  for  expor- 
tation, shall  be  clandestinely  re- 
moved from  or  out  of  any  warehouse 
or  place  of  security,"  they  shall  be 
forfeited,     lb, 

Qtuere,  whether  a  king's  ware- 
house, as  ascertained  by  s.  119.  of 
3  &  4  ff^.  4.  c.  52,  in  which  goods 
have  been  deposited  for  security 
of  duties,  is  within  s.  28.  of  3  &  4 
W.  4.  c.  531       lb. 

The  first  count  of  an  information 
founded  on  s.  45  of  6  0»  4.  c.  108., 
charged  the  defendant  with  assist- 
ing **  and  being  otherwise  con- 
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cerned'*  ii^  unpUipjfii^g  goods  liable 

to   the   duties   of  customs,  those 

duties  not  having-  been  paid   or 

secured.  The  second  count  charged, 

that  coftajni  gQgds.li|^l>le   to   the 

payment  or  duties,  which  had  been 

unshipped    without    their   having 

been  paid,  came  to  the  hands  and 

possession   of   the   defendant,  he 

well  knowing  th^(,  the  same  had. 

been  "  illegally  unsnipped."    The 

last   count  charged  that  the  de- 

I  ,<  jGrndant  kAPwingly  harboured,  ke(»t, 

/.»lutvd,concealed>oertaiA  goods  liable. 

, I. tA.tlie: payment  of  duties,  he  well' 

.\(knomit)gi  that  the<  saikie  :were  goods 

.T.wtfbiob   had    been    "  illegally  . un- 

i;>:  ^hipped.".    The  "pri^oC  wasr  that 

.  •.foieiga*  ailk    Imd    bbeo  received 

4vt  ftoma  bdatin  the  J>cn»m,  a  mile 

01^  tnro  from'abore^.within  the  Umits 

/iiof  :the  port  of  Ddofr,  us  itsaigned 

^.   by  the  ^eommisftionera  acting  under . 

,,.'l»\8crU  Gur.^,  c*    11.  by  the 

■  .  master  of  a  hoy,  which  being  on 

.'  iM^oya^  to  LoAdoflf  the  defend- 

r^\  ant  had .  hired  *so   to  -  receive   it. 

'  When  broiight  by  the  hoy  into  the . 

•••..jT^ames  itheyi  were f  seized  within 

'<  dole- f)6rt. of -LonJcvti    Verdict  for 

«  «hecrot¥ar-r,HeldyjBrst  that  it  was 

^•>  borne  out  by  the  evidence;    for 

.. 'th^  :defeiidaDt'  being  > within  the 

' '  •  fknUd  Kingdom,  :  viz^  at   Doter, 

f'l'.wa^ concerned  in  the  ^*  unshipping" 

i.tby  having  hired  the  master  of  the 

••t  hojrto  ircceivc  the  goods  on  board. 

^•'Se^ndly,  that 'Supposing  the  place 

•  'Where 'the  nnahipknent  was  made 
•iDOt'  to   be    Kdiitbin'  <*  the    Umied 

Kingdlmt*"  in  the  isease  intended 

by  6  Q,  4.  0.  198.  8.  45.,  still  that 

fiwhbn  the  master  bf  the  hoy,  acting 

.  .a^  the  defendant's  «gefiti  brought 

•  .4h^-6ilk'  into  the  port  of  London, 
i-  the  Aef^dant  was  properly  ohai'tfed 

•tin  the  > second  count  with  having 
'>.thei^  in!  his  possession.  *  'Attorney- 
A'Oenmialv.  Tomsdtt^H^  1635.  ai4 
X  >'The  >^rown'  has  a  right  to  the 
*'Teply  bn*  rabtion'for  a 'new  trial 


aflter  verdict  for  the  crown.    At- 
torney-General v.  TomuUf  H.  1855. 

5U 

It.i|^  tfo  answer  to  an  action  bj  a 
foreigner,  to  recover  the  amooot 
of  a  bill  accepted  for  goods  sold 
and  delivered  abroad  to  the  ac- 
.  ceptof ,  a  British  ;subjectt  that  the 
seUer  was  aware,  at  the  time  of  die 
sale  and  delivery,  that  the  par- 
cbaaer  intended  to  smuggle  tbem 
into  this  country  withoot  paying 
t]be  legal  duties,  and  paid  a  lea 

.  sum  for  them  than  their  real  value. 
Pellecat^  v.  Angell,  T.  18*5.     W2 

In  an  information  on  3  &  4  IF.  4. 

..    ^s.  i53.  s.  44m  the  Smuggling  Act, 

.  for  illegally  removing  goods  from 
any  warehouse  or  place  of  seco- 
rity  in  which  they  shall  have  been 
deposited,  ^,  'lung's  warehouse* 
may  be  described  aa  a  '  ware- 
hoLW.'  Lowe  V.  Attorney-Gaunl, 
in  Error,  T.  1835.  1133 

DAMAGES. 

For  '  not  delivering   cargo   at  time 
fixed.  697 

DEATH  IN  TERM. 

See  Sittings  jn  Tejjc. 

DECLARING. 
De  bene  esse.  i33i,  821 

See  Bail  and  Bail-bond. 

DEED. 

Not   affected    by  subsequent  parol 
'    agreement. 

See  Aa&£EK£KT. 


DE  INJURIA. 

In  debt. 

In  assumpsit.  . 


I      I 
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DEMURRER. 
A  rule  obtaioed  on  Reg.  Qenr  HM*  ^ 
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fV.  i.  No.  2.  for  setting  aside  a 
demurrer  as  frivolous,  must  be 
drawn  up  on  reading  the  pleadings 
demurred  to  with  the  demurrer 
and  marginal  statement,  or  will  be 
discharged.  HonvrlA  v.  Hub- 
benly,  H.  1835.  301 

Office  copy  of  affidavit  slated 
that  the  deponent  said  instead  of 
unlh  —Held  bad.     lb. 

No  costs  allowed  for  appearing 
to  support  a  demurrer  which  has 
been  entered  in  the  paper  before 
joinder,  and  without  delivering  de- 
murrer books  to  the  judges.  lb. 
A  declaration  in  one  count  stated  a 
promise  to  the  plaintiff  and  H.  in 
nn  life-time,  now  deceased.  In 
another  count  it  stated,  that  in  the 
tifc-^me  of  the  taid  H.  the  de- 
fendant was  indebted  to  the  plain- 
tiff and  tie  said  H.,  and  promised 
the  plaintiff  and  the  taid  H.  in  his 
life-time  to  pay,  without  staling 
that  H.  was  since  dead.  Defend- 
ant pleaded  to  the  first  count,  and 
demurred  to  the  second,  for  not 
averring  the  death  of  H.  The  de- 
murrer was  set  aside  as  frivolous, 
under  Reg.  Gen.  Hit.  i  iV.  i.  No.  8. 
Under*ArUv.  Fuller,  U.  1835.  392 
A  demurrer  by  the  crown  in  a  re- 
venue cause  need  not  have  a  mar- 
gittal  statement  of  the  point  to  be 
argued,  for  the  general  rules  of  the 
three  courts  of  common  law,  made 
pursuant  to  the  3  &  4  fF.  4.  c.  42. 
s.  I.,  do  not  extend  to  matters 
over  which  they  have  not  concur- 
rent jurisdiction.  Resv.  Wnoikit, 
E.  1835.  786 

A  demurrer  by  the  crown  in  a 
revenue  cause  should  be  signed  by 
the  ^Uorae^- Genera/ before  its  de- 
livery,    lb, 

DEPARTURE. 

From  a  port.  49fi 

See  Plbadino.       Yotmg  v,  Btck,  24 


DESCENT. 
See  Copyhold. 

DESCRIPTION. 

Ofresidence.  ISR 

See  Writ. 

DEVISE. 
See  STAHra, 

A  testator,  af^er  directii^  hia  debta 
and  funeral  expenses  to  be  paid  by 
his  "  executrix  hereinafter  named, 
bequeathed  to  his  heir-at-law  100/,; 
and  then  gave  to  his  daughter, 
whom  he  made  sole  executrix,  all 
and  singular  his  lands,  tenements, 
and  mesBu.iges  "  by  her  freely  to 
be  posseised  and  enjoyed:" — 
Held,  that  the  daughter  took  only 
a  life  estate.  Doe  on  the  demite  of 
Joteph  Athby  and  Olheri  v.  Bamn, 
E.  1835.  655 

G.  B.  by  will  devised  his  lands  to 
his  daughter  for  life,  remainder  to 
her  sons  and  daughters  succes- 
sively in  tail,  remainder  to  bis  son 
for  hfe,  and  his  sons  and  dausbters 
in  tail ;  "  and  for  default  of  such 
issue,  to  the  younger  branciet  of 
the  family  of  B.  IV.  and  their  heirs, 
to  be  equally  divided  amoogit 
them  as  tenants  in  common ;  uid 
in  default  of  such  issue,  to  the 
elder  branches  of  the  family  of 
B.  !V."  (in  similar  terms).  At  the 
time  the  will  was  made,  two 
daughters  of  B.  W.  were  liTing, 
one  of  them  having  four  daughters 
living,  the  other  being  chiEUe«, 
and  past  child  bearing.  There 
were  also  an  only  son  of  B.  W.'% 
eldest  SOD,  and  an  only  son  of  hia 
third  son.  The  state  of  B.  /f.'a 
family  remained  the  same  at  the 
death  of  G.  B.  the  testator.  But  at 
the  expiration  of  the  last  e<tate  toil, 
56  years  afier wards,  there  were 
many  descendants  living  of  otM  of 
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B.  Jr.'s  daughters,  as  also  of  his 
third  son  : — Held,  that  the  devise 
was  void  for  uncertainty,  and  that 
the  remainder  in  fee,  after  the  ex- 
tinction of  the  estates  tail,  de- 
scended to  the  heir  at  law.  Doe 
d.  Smith  and  Another  v.  Flemings 
T.  1835.  1013 


DIRECTION. 

In  will  to  seU  land. 


680 


DISCONTINUANCE  OF  WRIT. 

See  Writ. 

DISCONTINUANCE. 

On  record : — 

Assumpsit  on  a  hill  of  exchange  for 
65/.,  with  an  indebitatus  count, 
concluding  to  the  plaintiff's  da- 
mages of  200/.  Pleas  :  as  to  S5Ly 
parcel  of  the  money  in  the  bill, 
that  defendant  accepted  the  bill,  so 
far  as  respected  that  sum,  for  the 
plaintifTs  accommodation,  on  terms 
stated  in  the  plea.  As  to  the  sum 
of  40/.,  other  parcel  of  the  sums  in 
the  declaration  mentioned^  the  de- 
fendant pleaded  payment  of  that 
sum  into  court,  and  that  plaintiff 
had  not  sustained  damages  to  a 
greater  extent  than  the  said  sum 
of  40/.  in  respect  of  the  cause  of 
action  in  the  said  declaration  men- 
tioned as  to  that  sum.  Verification. 
And  as  to  the  residue  of  the  said 
sums  and  premises  in  the  last 
count,  non  assumpsit.  The  repli- 
cation took  issue  on  the  first  plea, 
denying  the  bill  to  he  an  accom- 
modation bill,  and  also  on  the  last 
plea^  without  noticing  the  second. 
The  jury  found  a  verdict  for  the 
plaintiff  for  30/.,  and  it  was  held, 
that  as  the  material  question  for 
the  jury  was,  whether  any  thing 
remained  due  to  the  plaintiff  from 
the  defendant,  the  judgment  could 
not  be  arrested  on  the  ground  of 
any  discontinuance  on  the  record. 


by  not  answerii^  the  seeond  plea: 
and  that  thouffh  a  noUe  prateqni 
should  regularly  have  been  entered 
before  the  trial,  that  raigfat  be  done 
before  entering  up  final  jodgmeDt. 
FaUom  v.  Bird,  T.  1835.         W 

DISHONOUR  OF  BILL,  277. 

DISTRESS. 

On  any  goods  found  oo  demised  pre- 
mises. 410 

See  Landlord  and  Tevaitt. 

Contract  by  landlord  not  to  distnun. 

409 
See  Neak  v.  M^Kanac.  1106 

DISTRINGAS. 

Appearance  after.  109S 

See  Appearance — Peacticb— 
Writs. 

DOGS. 

Case  for  keeping  dogs,  wril  knowing 
them  to  be  used  to  attack,  chase, 
bite,  worry,  and  kill  cattle  ht^  and 
which  bit,  worried,  and  kilkd 
plaintiff's  cattle.  Plea:  genenl 
issue  : — Held,  that  this  plea  pat  is 
issue  the  scienter,  being  of  the 
substance  of  it,  and  not  meie  in- 
ducement. Thrnmu  v.  Mmrgst^  T. 
1835.  1085 

Proof  that  defendant's  dogt  were 
savage,  and  had  bitten  cattle  of 
other  persons  besides  the  plaiotifl^ 
is  not  evidence  that  defisndam 
knew  they  were  accustomed  to  do 
so.    lb. 

The  defendant's  saying,  that  if 
his  dogs  had  bit  the  ^untiff's 
cattle  he  would  pay  the  damaget 
was  some  evidence  of  the  scienter, 
but  so  very  slight^  that  though  doc 
left  to  the  jury,  the  court  refused 
to  enter  a  verdict  for  the  plaintiff 
upon  it.     Ih, 

The  savage  acts  of  dogs  are  not 
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to  be  left  to  a  jury  as  evidence  of 
their  owners'  knowledge  of  their 
dinKMition.  Thomas  v.  Morgan,  T. 
1W5.  1085 

EASEMENT. 

The  permanent  easement  of  having  a 
drain  in  another's  land  to  convey 
water  from  a  spring  there  situate, 
cannot  be  conferred  widiout  deed, 
and  a  parol  licence  to  have  such  a 
drain  may  be  revoked  though  it 
was  made  in  consequence.  Cocker 
V.  Cooper,  M.  1834.  103 

Where  a  party  became  seised  in  fee 
of  one  set  of  premises^  and  pos- 
sessed of  a  chattel  interest  in  an- 
other, the  owner  of  which  latter 
had  previously  enjoyed  an  ease- 
ment in  the  former,  it  was  held, 
that  such  unitv  of  possession  of  the 
land  a  qui  and  tn  qud  the  easement 
existed,  would  operate  only  to  sus- 
pend, and  not  to  extinguish  the 
easement.  Thomas  v,  Thomas  and 
Another,  E.  1835.  804 

Sembief  a  party  possessing  an 
easement  that  the  droppings  from 
bis  wall  shall  fall  on  the  land  of 
another,  does  not  lose  it  by  height- 
ening the  wall  or  increasing  the 
Sojection  from  which  the  water 
lis,  unless  injury  accrues,  or  is 
increased  by  so  doinff.  Thomas  v. 
Thomas  and  AnotheriE.lSSS,  804 
Implied  demise  of,  503 

Twentv  years  user  of,  under  3  &  4 
^.  4.  c.  71.  Monmouthshire  Canal 
Company  v.  Harford  and  Others,  M. 
1834.  68 

EJECTMENT. 

See  Mesne  Profits. 

Where  part  of  premises  sought  to  be 
recovered  in  ejectment,  consisted 
of  three  unfinished  and  uninhabited 
houses,  the  affixing  declarations 
in  ejectment  on  the  doors  of  them 
is  not  pood  service,  and  the  right 
course  u  to  proceed  on  the  vacant 


possession.      Doe    on    demise    of 
Showell  V.  Roe,  E.  1835.  734 

Twelve  defendants  in  ejectment  en- 
tered into  a  joint  consent    rule, 
without  specifying  the   particular 
premises  for  which  each   respec- 
tively defended.     At  nisi  prius  the 
jud^  ordered  that  two  of  them  be 
at  hberty  to  withdraw  their  pleas 
and  suffer  judgment  by  default, 
and  that  tne  record    should    be 
amended    by  striking    out    their 
names ;  but  did  not  order  the  con- 
sent rule  to  be  altered  or  amended. 
The  trial  went  on,  the  two  defend- 
ants did  not  appear,  and  the  judge 
refused  to  nonsuit  for  want  of  their 
appearing  to  confess  lease^  entry, 
and  ouster;  the  other  ten  esta- 
blished a  defence  and  had  a  ver- 
dict : — Held,  that  the  consent  rule 
was  not  virtually  amended  by  the 
order ;  and  that  the  plaintiff  was 
therefore  entitled  to  a  general  ver- 
dict against  all  the  defendants,  but 
subject  to  paying  the  ten  defend- 
ants who  went  to  trial  the  costs 
of  their  defence.   Doe  d.  Bishton  v. 
Hughes  and  Others,  T.  1835.     957 

ENJOYMENT. 

Of  easement  for  20  years,  imder  %  & 
3  W.  4.  c.  71.     See  p.  Q^. 


ENTRIES. 
By  deceased  clerk. 

ESTOPPEL. 

EVICTION, 

See  Neale  v.  M^Kenzie, 


458 
846 

1106 


EVIDENCE. 

In  trespass  brought  by  the  lord  of  a 
manor  for  carrying  away  doUars 
claimed  by  him  as  wreck,  two  in- 
struments dated  in  1639  and  1657, 
and  purporting  to  be  present- 
ments or  answers  of  a  jury,  partly 
4a2 


1164 


INDEX  TO  THE 


consisting  of  tenants  of  the  manor, 
to  questions  by  commissioners  of 
survey  appointed  by  the  then  lord, 
were  put  in  to  prove  the  bounda- 
ries of  the  manor,  and  also  the 
lord's  title  to  wreck,  which  was 
affirmed  in  particular  passages : — 
Held,  that  these  were  only  evi- 
dence of  the  boundaries,  and 
could  not  be  admitted  as  declara- 
tions by  the  tenants  of  the  manor 
of  the  title  of  the  lord  to  wreck, 
that  being  a  matter  of  private 
right  derived  from  the  crown,  re- 
specting which  they  could  not  be 
taken  to  have  any  peculiar  know- 
ledge, as  they  had  no  concern  with 
it.     Talbot  V.  Lemsy  M.  1834.      1 

Peacock  having  conveyed  a  close  to 
SimpsoHf  who  built  a  house  thereon, 
conveyed  it  again  to  Pickering, 
who  pulled  down  the  house,  and 
then  mortgaged  the  property  to 
Peacock  as  a  security  for  the  pur- 
chase-money. iSimp^on  having  sued 
Pickering  for  trespass  to  the  close, 
Held,  that  as  only  a  possibility 
appeared  that  Peacock  might  be  a 
party  interested,  he  was  a  compe- 
tent witness  for  the  defendant. 
Simpsofi  v.  Pickering  and  others, 
M.  1831.  148 

If  a  clerk  make  an  entry  charging 
himself,  it  is  evidence  against 
third  persons  after  Iiis  death,  even 
though  it  appears  very  probable 
that  he  had  no  personal  knowledge 
of  the  facts  alleged  in  the  entry, 
but  derived  it  from  others.  Crease 
v.  Barrett,  H.  1835.  458 

An  answer  purporting  to  be  made 
in  1570,  by  the  conventionary  te- 
nants of  a  manor  in  Cornwall  to 
interrogatories  by  the  lord's  agents 
which  had  been  lost,  and  stating 
his  rights  as  lord,  e.  g,  to  the 
tenth  of  certain  tin  for  toll,  is 
admissible  in  proof  of  a  custom 
as  evidence  of  reputation  even 
against  the  free  tenants  of  the 
manor ;  but  not  if  it  states  facts 


only,  as  "  that  the  commons  of 
the  manor  belong  to  the  tenaou 
of  the  said  manor,  who  hive 
always  enjoyed  the  same  under 
the  yearly  rent  of  dSj«  4i2.'*    A. 

Reputation  is  admissible  in 
evidence  though  unconfirmed  by 
proof  of  corresponding  fiu:ts.    A. 

When  a  ju^e  9t  nisi  prius  ofbn 
to  receive  such  of  a  certain  set  of 
documents  as  are  evidence  of  re- 
putation, having  rejected  others 
that  stated  particular  facts  onlj, 
a  new  trial  will  not  be  granted,  if 
one  of  the  latter  kind  is  aflerwvdi 
put  in,  and  his  attention  be  not 
called  to  its  contents  by  objectioa 
made.     Ih. 

The  declarations  of  a  lord  of  i 
manor  as  to  the  boundaries  of  tbe 
manor,  are  evidence  after  \m 
death,  but  not  as  to  the  extent  of 
his  riflrhts  over  the  wastes.    Ik 

A  Tease  for  years  of  tio-mines 
and  toll-tin,  determinable  on  h'v^ 
was  granted  in  1797,  and  was  sur- 
rendered in  1810.  Another  wai 
then  granted  on  paying  a  fine, 
part  of  which  was  paid  for  tbe 
surrender  of  the  former  lease. 
In  1798  the  lessor  executed  a 
lease  of  the  surface : — Held,  that 
a  recital  in  that  lease  was  admis- 
sible in  evidence  against  the  lessee 
of  the  mines  and  toll  in  1810;  for 
he  cannot  claim  by  any  tide  prior 
to  that  date.     Ih. 

Where  evidence  is  rejected  im- 
properly, a  new  trial  will  be 
granted,  unless  it  is  quite  dear 
that  had  the  rejected  evidence 
been  admitted,  a  verdict,  founded 
upon  it,  as  well  as  on  the  rest  of 
the  proofs  on  the  same  side,  would 
have  been  clearly  and  manifesdy 
against  the  weight  of  evidence, 
and  certainly  set  aside  on  motioB 
as  an  improper  verdict.  lb. 
A,,  while  solely  possessed  of  certain 
iron  works,  sued  certain  parties 
for  diverting   water   from  them, 
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and  obtained  a  verdict  and  judg- 
ment. He  subsequently  took  into 
partnership  B.,  who  had  been  ex- 
amined as  a  witness  at  the  trial. 
A*  and  B,  afterwards  sued  the 
same  defendants  for  a  similar  in- 
jury committed  by  them  since  the 
former  trial.  Held,  that  the  ver- 
dict and  judgment  in  the  former 
6ause  were  admissible  in  evidence 
against  them,  for  B.  was  disinter- 
ested when  he  gave  his  testimony, 
and  the  primd  facie  evidence 
abundantly  showed  the  privity  of 
estate  between  the  present  pfain- 
tifis  and  A.  Blakemore  and  Booker 
V.  Glamorganshire  Canal  Company, 
E.  1835.  603 

Conversation  previous  to  letter,  ad- 
initted  as  evidence  of  motive  in- 
ducing to  write  it.  931 

Contradicting  written  matters  by 
parol.  239,  and  n.  243 

Or  assignment  by  party  afterwards 
bankrupt.  309 

Of  assignment  and  proceedings  in 
bankruptcy.     See  biles  v.  Smith. 

15 

EXCESS. 

See  Pleading. 

EXCISE  OFFICER. 
See  Parliament. 

EXECUTION. 

Writ  of,  binds  property  in  goods 
from  its  delivery  to  sheriff.     97  n. 

Set  aside  for  irregularity  is  mere 
nullity.  147 

Charging  in.  1134 

Concurrent  fi.  fa.  and  ca.  sa.     See 

981 

EXECUTORS. 

See  Pleading. 

T.  W.  demised  premises  to  the  de- 
fendant, su^ect  to  a  covenant  by 
him  not  to  fell,  stub  up,  lop  or  top 
the  timber  trees,  excepted  out  of 
the  demise ;  a  breach  of  this  cove- 


nant having  been  committed  in 
his  lifetime  : — Held,  that  his  exe- 
cutor could  maintain  covenant 
against  the  lessee.  Raymond  and 
another,  Executors  of  Walford,  v. 
Fitch,  T.  1835.  985 

Commencement  of  declaration  by, 
Hargreave  v.  Holden,  202 

Attachment  by  stamp  office  against. 
See  Attachment. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

Executors  declared  in  one  count  on 
a  contract  by  the  defendant  with 
their  testator,  and  in  another 
on  a  contract  by  the  defendant 
with  them  to  pay  money  due  to 
the  plaintiffs  as  executors  on  an 
account  stated  between  them,  with 
a  promise  to  pay  them  as  execu- 
tors, and  a  verdict  was  found  for 
the  defendant: — Held,  that  he  was 
entitled  to  his  costs  of  the  last 
count  under  23  H.  8.  c.  15.,  and 
that  the  court  has  no  power  to  in- 
terfere, under  3  &  4  /F.  4.  c.  42. 
s.  31.  in  favour  of  the  plaintiffs  as 
executors.  Ashton  and  Others,  Ex- 
ecutors, V.  Pointer,  H.  1835.  322 
See  Godson  v.  Freenian^  Tyr.  &  G. 

EXIGENT. 
Johnson  V.  Budge.  1 98 

EXTENT. 
Sale  of  land  taken  by.  895 

EXTINGUISHMENT. 

Ofdebt  by  taking  bill.  719 

Of  easement.   See  Thomas  v.  Thomas. 


EXTORTION. 
See  SuERiYF. 

FEOFFMENT. 


753 


FERRY. 

A  public  ferry  is  a  public  highway 
of  a  special  description,  and  its 
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tertntni  muBt  be  in  places  where 
the  public  h&ve  rigbts,  as  towne 
or  vills,  or  highways  leading  to 
totrns  or  villa.  It  would  there- 
fore be  actionable  to  construct  a 
new  landing  place  at  a  shoTt  dis- 
tance from  one  tenninus  of  an 
ancient  ferry,  and  to  make  a 
practice  of  ferrying  passengers 
from  the  other  terminus  and  Isiid- 
ing  tliem  at  the  new  place,  from 
whence  they  pass  to  the  i 
town  or  vill  in  which  the  am 
ferry  is,  or  to  the  same  public 
highway  in  which  it  is  so  esta- 
blished before  it  reaches  any  towr 
or  vill,  and  by  which  highwa\ 
they  go  immediately  to  the  first  vill 
or  town,  and  to  all  the  other  villa 
and  towns  to  whicb  it  leads.  But 
where  there  is  a  river  or  body  of 
water  passing  by  several  towns  or 
places,  the  existence  of  a  franchise 
of  an  ancient  ferry  over  it  from 
point  A.  on  one  side,  to  point  B. 
CD  the  other,  does  not  preclude 
the  king's  subjects  from  using  the 
water  as  a  public  highway  frum 
01  to  all  the  other  towns  or  places 
on  its  banks,  or  to  oblige  them  on 
all  occasions  to  pass  from  one  ter- 
minus of  the  ferry  to  the  other. 
Huizi/  V.  Field,  T.  1835.  855 

A  person  who  kept  a  boat  to 
ply  for  hire  and  ferry  persons 
across  Milford  Haven,  employed  a 
servant  to  row  the  boat.  This 
servant  was  proved  to  have  taken 
a  passenger  on  board  in  the  usual 
manner,  and  to  have  carried  him 
at  his  request  from  one  terminus 
of  an  ancient  ferry  to  a  place 
within  half  a  mile  of  the  other  ter- 
minus : — Held,  that  as  the  servant 
acted  at  the  time  in  his  ordinary 
course  of  employ  by  his  master, 
llie  master  would  be  answerable 
for  his  act,  had  it  amounted  to  an 
infringement  of  the  ancient  ferry, 


FINBS  AND  FORFBITUR£S. 

By  charter  of  £(fiD.  4.  allpoiafiia^ 
feiled,  and  to  be  forfeited,  of  all  and 
every  the  barona  sod  resianti  ill  dtt 
port  of  Dover  &c.,  in  whataoevci 
courts  of  bis  nujesty  they  should 
happen  to  be  adj  udged,  were  ^ram* 
ed  to  the  mayor  ano  corporatuMi  ot 
Dover.  By  a  charter  of  Car.  1. 
all  &aea,/orftiiuru  See,,  arisiwia 
the  said  courts,  were  grastes  to 
the  same  body  : — Held,  that  a  re- 
cognizance entered  into  before  s 
justice  of  peace  of  the  town  and 
port  of  Dover,  conditioned  to  ap- 
pear and  answer  an  indictment  si 
the  sessions  there,  whidi  was  for- 
feited by  the  non-appearance  cf 
the  party,  did  not  pass  to  the 
mayor  and  corporation  as  a  Jir- 
ftUure.  The  fn^  v.  Tke  Maiv, 
JaraU,  and  Commonalty  i^tkt  Taet 
(Old  Port  t^  Dover,  c/anrau  enisis 
Rteogtuimctt  of  300/.,  IJtW.  mU 
ISO/.,  H.  1635.  371 

FIRE. 

See  iHtUKAKCB. 

FIXTURES. 

Trover  for  by  assignees  of  bank- 
rupt. 30f 

FLOWERS. 

What,  within  7  &  8  O.  4.  c  89. 

TiT 

FORBEARANCE  TO  SUE.     701 

FORD. 

See  Phip^m  v.  HaneU.  SI 

FORFEITURES. 
See  FiHES  and  Fokphtukes. 

FRAUDULENT  PREFEBKNCB, 
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GAMING. 

A  declaration  stated,  that  by  the 
usage  of  racing  it  was  regulated, 
that  in  all  races  to  be  run  for,  all 
stakes  for  sweepstakes  should  be 
made  before  the  hour  of  starting 
for  the  first  race  of  the  day,  in 
cash,  bank  bills,  or  banker's  notes 
payable  on  demand,  and  be  placed 
in  the  hands  of  the  person  ap- 
pointed by  the  steward  to  receive 
the  same,  and  in  default  thereof  by 
any  person,  he  should  pay  the  whole 
stake  as  a  loser.  The  declaration 
then  stated,  that  it  being  so  re- 
gulated, certain  races  were  ap- 
pointed to  be  rim,  and  were  run 
at  L.,  of  which  one  R,  B,  was 
steward,  and  one  J.  J.  clerk  of  the 
races,  and  that  there  were  at  the 
races  certain  produce  stakes  to  be 
run  for,  and  that  a  certain  filly  of 
the  plaintiff,  and  a  certain  colt  of 
the  aefendant,  had  been  nominated 
for  the  stakes  ;  that  by  a  regulation 
of  the  races  at  Z.,  it  was  provided 
that  all  stakes  ^c.  should  be  paid  to 
the  clerk  of  the  races  before  eleven 
o*clock  on  the  day  of  running,  or 
the  owner  should  not  be  entitled, 
though  a  mnner.  Averment,  that 
the  plaintiff  had,  before  the  hour 
of  starting,  and  before  eleven 
o'clock  on  the  day  of  running, 
made  and  paid  his  stake  into  the 
hands  of  the  clerk  of  the  races, 
that  the  defendant's  colt  ran  and 
came  in  first,  and,  but  for  the  de- 
fendant's default,  would,  accord- 
ing to  the  usage  of  racing,  have 
been  entitled  to  the  sweepstakes, 
but  that  the  defendant  did  not, 
before  the  hour  of  starting  for  the 
first  race  of  the  day,  or  before 
eleven  o'clock  on  that  day,  being 
the  day  of  running,  make  his 
stake,  or  pay  the  same  into  the 
hands  of  the  clerk  of  the  races.  1 1 
then  averred  that  the  plaintiff's 
filly  did  run,  and  came  m  second 
only    to    the    defendant's    colt. 


whereby  the  plaintiff  became  liable 
to  pay  the  whole  of  the  stake,  &c. 
Lacey  v.  Umbers,  £.  1835.        742 

Plea,  that  before  the  defendant 
had  notice  of  the  regulation  of  the 
races  at  Z.,  and  before  the  hour 
of  starting  for  the  first  race  of  the 
day,  and  before  the  running  the 
race  for  the  sweepstakes,  the  de- 
fendant was  ready  and  willing, 
and  offered  to  make  his  stake  for 
his  said  colt  for  the  said  sweep- 
stakes, in  bankers'  notes,  payable 
on  demand,  and  then  tenaered 
and  offered  to  pay  the  said  stakes 
in  such  bankers'  notes  into  the 
hands  of  the  said  /. /. ;  but  the 
said  it.  B.  then  refused  to  allow 
the  said  /.  /.  to  accept  or  receive 
the  said  stake,  or  to  allow  the  de- 
fendant's colt  to  run  for  the 
sweepstakes,  on  the  groimd  that 
the  colt  was  disqualified  to  lun 
for  the  same,  and  that  the  said 
J.  /.  did,  in  pursuance  of  such  re- 
fusal of  the  said  it.  B,,  refuse  to 
accept  or  receive  from  the  de- 
fendant his  stake,  and  to  allow 
his  colt  to  run  for  the  said  sweep- 
stakes, on  the  ground  and  for  the 
reason  aforesaid,  and  on  no  other 
ground  or  reason  whatsoever.    lb. 

Replication,  that  the  defendant 
did  not  tender  or  offer  to  make 
his  stakes  for  the  said  colt  for  the 
said  sweepstakes,  or  to  pay  the 
same  into  the  hands  of  the  said 
/.  J,  until  long  after  eleven  o'clock 
on  the  day  of  runninff  for  the  said 
sweepstakes  (although  before  and 
at  that  hour  he  had  notice  of  the 
regulation  o£  the  said  races  at  L.) 

lb. 

Held,  on  special  demurrer,  that 
the  replication^  if  not  a  departure, 
was  bad  on  general  demurrer,  for 
not  showing  a  good  cause  of  ac- 
tion ;  and  that  the  error  might 
be  taken  advantage  of,  though  not 
set  out  in  the  margin  of  the  de- 
murrer book.     lb. 
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GUARANTIE. 

The  defendant  sent  to  the  plaintiffs 
the  following  letter  signed  by  him- 
self, but  written  by  B. :  **  jF.  in- 
forms me  that  you  are  about 
publishing  an  arithmetic  for  him 
and  another  person,  and  I  have 
no  objection  to  being  answerable 
as  far  as  50/.  For  my  reference 
apply  to  B.  &  Co.  of  this  place." 
B.  attested  defendant's  signature 
thus :  "  Witness  to  G.  T.  (the  de- 
fendant) /.  B.'*  An  action  being 
brought  on  the  guarantie,  the 
plaintiffs  did  not  prove  that  they 
gave  the  defendant  notice  that  his 
guarantie  was  accepted,  and  that 
his  solvency  was  deemed  satisfac- 
tory :  Held,  that  he  could  not  re- 
cover. Mozley  and  Others  v.  Tink- 
ler, H.  1835.  416 

R.  S.  a  builder,  contracted  to  per- 
form certain  works  for  govern- 
ment, and  having  given  a  bond  to 
the  crown  for  the  due  perform- 
ance of  the  work,  applied  to  the 
plaintiff  to  supply  him  with  bricks 
to  carry  on  the  works,  which  he 
did  on  the  faith  of  the  following 
guarantie,  signed  by  the  defend- 
ants as  sureties.  *'  Please  to  de- 
liver to  R,  S.  for  the  completion 
of  his  contract  at  Deptford  and 
Woolwich  yards,  500,000  of  the 
best  stock  bricks,  to  be  delivered 
at  the  said  dock-yards  at  32s,  per 
thousand ;  and  we,  as  his  sureties, 
do  hereby  consent  that  the  proper 
officer,  Navtf  Office^  Sotnerset 
Housef  who  shall  or  may  have 
the  payment  of  the  contract  when 
finished,  shall  and  may  stop  the 
amount  of  such  account  for  bricks 
delivered  ;  and  we  do  hereby 
agree  to  become  guarantees  for 
the  payment  of  the  same  to  you 
when  the  amount  of  the  contract 
is  paid."  Afler  the  bricks  were 
delivered  R.  6'.  partially  performed 
the  work,  and  requiring  an  ad- 


I 


vance  of  money,  applied  to  and 
received  from  the  crown,  widi  the 
plaintiff's  consent,   SCO/,  on  ac- 
count,   and   af^rwards  executed 
extra  work,  for  which  he  was  en- 
titled to  284/.  5s.,  but  was  subse- 
uently  dismissed  by  the  crown 
or  neglect,  in  having  only  parti- 
ally executed  bis  contract;  other 
persons  were  employed  at  their 
own  prices    to   complete  it,  and 
the  crown  paid  for  the  work  ac- 
cordingly without   the  assent  of 
either  R,  6'.   or  the   defendant!. 
Afler  the  wliole  undertaking  had 
been    perfected,  an  arrangenent 
took  place  between  the  crown  and 
M.,  one   of    the   defendants,  on 
behalf  of  himself  and  his  co-suretj 
and  with  the  privity  of  R,  S.,  and 
an  account  was  stated  by  the  pro- 
per officer,   between  the   crown 
and  R.  5.,  in  which  A.  S.  was  cre- 
dited with  the  amount  of  the  con- 
tract prices,    and   284/.  5s.,  for 
extras,  and  debited  with  the  500^ 
paid  him  and  the  sum  paid  to  the 
persons  employed  to  complete  the 
contract,  leaving  a  balance  o(iM 
I6s.    ](/.,   for    which  a  bill  was 
made  out  payable  to  R.  S.,  speci- 
fying it  to  be  a  balance  upon  a 
final  settlement  of  all  claims  which 
he,  or  any  one  through  him,  might 
have  on  the  public  in  respect  of 
works  undertaken  and  partly  per- 
formed by  him  at   Woobnck  and 
Deptford.     That  bill  was  given  to 
M.,  who  gave  receipt  in  the  terms 
of  it. 

Held,  first,  that  under  these  cir- 
cumstances the  money  paid  by  the 
crown  to  the  persons  who  com- 
pleted the  works  contracted  to  be 
performed  by  R.  S.,  was  not 
money  paid  to  R.  S.  or  his  agents, 
and  that  the  whole  contract  money 
not  having  been  paid  to  JR.  i^.  the 
plaintiff  could  not  recover  on  the 
guarantie.  Hemming  y.  Tremeryad 
Malim,  T.  1835.  887 
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Secondly,  that  even  if  that  were 
otherwise,  the  plaintiff  had  no 
claim  on  the  300/.  paid  to  R.  S., 
having  expressly  waived  it  by 
consenting  to  the  payment,     lb. 

Thirdly,  that  if  the  balance  of 
241/.  was  to  be  considered  as  part 
of  the  allowance  for  extra  work 
done,  the  plaintiff  could  have  no 
claim  on  that  balance  :  and  that  if 
it  was  a  sum  partly  composed  of 
such  extras  and  partly  of  money 
due  for  work  done  under  the  con- 
tract, the  plaintiff  could  only  be 
entitled  to  nomnal  damages,  as  it 
was  impossible  to  ascertain  what 
sum  was  due  to  him  on  the  latter 
account.     lb, 

HEIRS. 

**  Next    male  heirs,*'  means    heirs 
male  of  body.  455 

HERALD. 

See  Arrest. 

HORSE  RACE. 
See  Gamiho. 

HOUSE. 

Disturbance  of  possession  of.  See 
Timothy  v.  Simpson,  244 

HOUSES. 
See  Tithes. 

HUSBANDRY. 
See  ^ngerstein  v.  Handson.  SSS 

IMMEMORIALTY. 
Jenkins  v.  Harvet/.  5 1 4,  87 1 

IMPARLANCES. 

Put  an  end  to  by  2  fVilL  4.  c.  39., 
uniformity  of  process  act.  Morse  v. 
Geeting,  M.  1834.  179 


IMPROVEMENT  ACTS. 

See  Pkipson  v.  HaroetL  H 

INDORSEMENT. 

See  Bills  and  Notes,  - 

Of  bill  or  note.    A  new  drawhig. 

107 
Consideration  for.  1127 

Property  in  bill  by.  Ill 

On  capias. — See  Capias. 

INQUIRY. 

Evidence  material  for  the  defendimt 
was  improperly  rejecte4  on  the 
execution  of  a  writ  of  inquiry, 
and  a  new  inquiry  was  ordered  on 
that  account.  The  defendant, 
however,  to  avoid  the  epcpense  of 
a  new  inquiry,  paid  tne  amount 
already  assessed  by  the  .jury : — 
Held,  that  he  was  not  bound  to 
pay  the  plaintiff  the  costs  of  the 
mquiry.  •  Sorter  v.  Coofei^^  E. 
1835.  798 

INSOLVENT. 

A  trader  in  insolvent  circumstances, 
and  in  prison,  negotiated  with  his 
creditors  for  his  discharge;  they 
proposed  that  he  should  execute 
a  composition  deed^  assigning  all 
his  efiects  to  one  of  them,  in  trust, 
for  the  benefit  of  the  creditors. 
He  refused^  but  afterwards  saw 
a  letter  written  by  an  agent  of 
their's  to  a  third  person,  saying 
that  they  could  not  consent  to  the 
debtor's  discharge,  and  that  he 
must  either  execute  an  assign- 
ment, or  be  made  a  bankrupt. 
Three  days  after  reading  this  let- 
ter^ the  insolvent,  with  great  re- 
luctance, executed  the  assignment 
to  the  partv  selected  by  the  credi- 
tors:— Held,  that  this  was  not  a 
void  conveyance,  as  '^  voluntary" 
made  under  s.  32  of  the  insolvent 
act,  7  Geo.  4.  c.  57.,  and  thutjthe 
assignee  appointed  by  the  insol- 
vent court  could  not  sue  the  tnis- 
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tee  for  the  proceeds  of  the  insol- 
vent's goods  as  for  money  had 
and  received  to  his  use.  Daviesj 
assignee  of  Watts,  an  insolvent 
debtor,  v.  Acocks,  T.  1835.  963 
An  assignment  by  a  debtor  in 
insolvent  circumstances  and  in 
prison,  but  before  petitioning  for 
his  discharge  under  the  insolvent 
act,  by  which  he  conveyed  all  his 
property  to  a  trustee  for  the  be- 
nefit of  all  his  creditors,  is  not 
void  within  7  O.  4.  c.  57.  s.  32., 
as  a  voluntary  assignment.  Per 
Lord  Abinger  C.  B.  and  Bolland  B. 
and  semb.  per  Alderson  and  Gur- 
ney  Bs.     lb, 

INSURANCE. 

A  policy  of  insurance  on  a  ship, 
contained  a  memorandum  in  the 
margin,  that  the  said  ship  was 
"  warranted  not  to  sail  for  British 
North  America  afler  15th  August 
1831."  On  that  day  she  was  in 
dock  at  Dublin  ready  for  sea,  and 
bavins  cleared  for  Quebec,  was 
hauled  out  of  dock  into  the  L^eif, 
as  early  in  the  afVemoon  as  the 
tide  permitted.  The  wind  blow- 
ing strong  and  directly  up  the 
river,  she  could  not  set  a  sail,  but 
was  warped  down  about  half  a 
mile,  when  the  tide  falling  she 
took  the  ground.  She  was  warped 
a  little  further  next  day,  took  the 
ground  again  when  the  tide  fell, 
being  stul  ten  miles  from  the 
harbour's  mouth.  On  the  17th^ 
the  wind  having  changed,  she  set 
her  sails  and  got  to  sea,  but  was 
lost  on  the  voyage.  The  jury 
found  that  the  master  and  crew, 
by  hauling  out  of  dock  and  warp- 
ing down  the  river  on  the  15tn, 
intended  to  put  themselves  in  a 
more  favourable  situation  for  pro- 
secuting the  voyage  from  Dublin 
to  British  North  America,  and  not  I 
merely  to  fulfil  the  warranty^  but 


that,  at  the  same  time,  wfaea  ^ 
vessel  quitted  the  dock  they  knew 
it  was   impossible  to  get  to  lea 
that  day.      Held,  that  the  diip 
was,  on  the  15th  Augutt,  in  pro- 
secution of  the  voyase  assured; 
and,  therefore,  that  the  warnmty 
was  sati&fied,  and  the  policy  avail- 
able.    Fisher  v.  CockroM,  oMmt- 
tratrix,  (In  Error.)  H.  1835.  496 
The  defendants  insured  aeainttfire 
certain   cotton-mills,  uulwrkfat's 
work,  including  standing  snd  go- 
ing gear    therein,    with   engine- 
house  adjoining,  and  the  stesm- 
engine  therein.     The  policy  re- 
cited, that  the  buildings  were  brick 
built  and  slated,    wanned  exdo- 
sively  by  steam,  lighted  by  gUi 
&c.  worked  by  the  steam-engine 
above  mentioned,  in  the  tenure  of 
one  firm  only,  standing  ^Mut  from 
all  other  mills,  and  worked  by  dij 
only.     The  \nills  &c.  were  con- 
sumed by  fire,  and  the  insured 
sued  on  the  policy.    Held,  that 
these  words  referred  not  to  the 
steam-engine,  or  any  part  of  the 
gear,  but  to  the  mill  only:  so  that 
shafls  which  passed  through  the 
cotton-mill  might  be  kept  tumn^ 
and  moving  by  the  steam-engioe 
by  night,  to  keep  other  mills  go- 
ing, so  long  as  tne  insured  cottoD- 
mill  was  not  worked,  except  hy 
day.       Wlatehead    v.    Price  a»i 
Others,  E.  1835.  825 

By  a  condition  of  the  policy  it 
was  stipulated^  that  every  insur- 
ance attended  with  particular  cir- 
cumstances of  risk,  arising  fi'oo 
the  situation  or  construction  of 
the  premises,  or  the  nature  of  the 
trade  carried  on,  was  to  be  spe- 
cially mentioned  in  the  order 
given  for  the  policy,  so  that  the 
risk  might  be  fiedrly  understood; 
and  that  if  not  so  expressed,  or  if 
any  misrepresentation  shookl  be 

S'ven  &c.,  or  if  after  the  eflecting 
e  insurance  the  risk  shoaU  he 
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increased  by  carrying  on  any 
**  hazardous  trade,  operation,  or 
process,  or  hazardous  comniuni- 
cation,"  the  insured  would  not  be 
entitled  to  any  benefit  under  the 
policy.  To  an  action  on  the  po- 
licy it  was  pleaded,  "  that  aner 
the  making  the  policy,  the  steam- 
engine  therein  mentioned  was 
worked  by  night,  and  not  by  day 
only,  whereby  the  risk  in  the  said 
policy  was  increased  :"  —  Held, 
that  the  plaintiff  would  be  enti- 
tled to  judgment,  were  a  verdict 
entered  on  the  plea,  it  beinff  bad 
for  not  averring  that  particular 
circumstances  of  risk  existed, 
which  were  not  expressed  in  the 
order  ^ven  for  the  policy,  or 
were  misrepresented,  or  that  after 
the  assurance  had  been  completed 
an  alteration  had  been  made  by 
which  the  risk  was  increased,  or 
that  a  hazardous  trade,  operation, 
process,  or  communication  was 
carried  on  which  was  not  carried 
on  when  the  policy  was  effected. 

Jb. 
INTEREST. 

How  to  direct  levy  of,   by  ca.  sa. 

Williams  V.  fTaring.  1134 

On  bond.  639 

INTERROGATORIES,    458 

IRREGULARITY. 

Where  serviceable  process  was  is- 
sued against  two,  out  the  declara- 
tion was  against  one  only,  the 
proceedings  are  regular.  Catd- 
well  and  Another  v.  Blake^  E.  1 835. 

618 

ISSUE. 

The  form  of  issue  directed  by  Reg. 

Gen,  HU.  4  WiU.  4.   Form  No.  1., 

should  contain  the   dates  of  the 

pleadings,  but  not   the  form   of 

action.    Ball  v.  Hamlet^  M.  1834. 

201 1 


JUDGE. 


At  chambers. 


917.  919 


JUDGE'S  ORDER. 

See  Arbitration. 

A  recital  of  facts  in  a  judge's  order 
is  not  evidence  of  them,  so  as  to 
admit  the  truth  of  them  on  a 
demurrer  to  a  pleading  in  which 
the  order  is  set  out.  M^Cormkk 
V.  Melton,  M.  1834.  147 

A  party  being  arrested  gave  a  bail- 
bond,  but  in  consequence  of  his 
not  perfecting  special  bail,  the 
sheriff  was  fixed.  The  plaintiff 
having  sued  on  the  bail-bond,  a 
summons  was  taken  out  on  behalf 
of  the  bail,  and  a  judge  ordered 
the  proceedings  to  be  staid,  on 
payment  of  debt  and  costs  to  the 
attorney  for  the  original  plaintiffs, 
by  the  attornies  of  the  original 
defendant,  who  had  in  the  mean- 
time become  bankrupt,  but  had, 
before  his  bankruptcy,  supplied 
them  with  a  sum  of  money  to- 
wards paying  this  debt  and  costs ; 
the  money  having  been  paid  over 
accordingly,  held,  that  this  pay- 
ment unaer  the  judge's  order  was 
payment  under  process  of  law, 
and  chat  yf.'s  assignees  could  not 
recover  it  from  the  original  plain- 
tiffs, to  whom  it  was  so  paid. 
Semble,  their  remedy  was  against 
the  bankrupt's  attornies,  who  paid 
over  the  money  after  the  bank- 
ruptcy. Belcher  and  Othen,  As- 
signees of  Evanst  a  bankrupt,  v. 
MUls  and  Another,  E.  1 885.      715 

The  plaintiff  being  arrested  by  the 
defendant,  during  privilege,  was 
discharged  by  a  juoffe's  order,  on 
condition  that  if  the  defendant 
paid  all  the  costs  the  plaintiff  had 
oeen  put  to,  as  the  same  should 
be  taxed  by  the  master,  he  should 
not  bring  an  action  for  the  arrest. 
The  costs  were  taxed  and  the 
amount  paid  to  the  plaintiff,  but 
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a  review  of  the  taxation  being 
ordered,  further  costs  were  al- 
lowed hira,  which  the  defendant 
refused  to  pay.  The  plaintiff 
then  sued  the  defendant  in  as- 
sumpsit on  an  agreement  to  pay 
the  costs,  in  consideration  that 
the  plaintiff  would  relinquish  all 
right  of  action  against  him  for  the 
improper  arrest: — Held,  that  the 
action  would  not  lie  on  the  judge's 
order  or  rule  of  court  for  pay- 
ment of  costs,  no  agreement  ap- 
pearing to  have  been  entered  into 
by  the  defendant  to  pav  the  taxed 
costs  at  all  events.  King  v.  Toy- 
lor,  £.  1835.  800 

A  judge  at  chambers  may  order  an 
attorney  in  a  cause  to  pay  a  sum 
for  costs,  and  such  order  will  be 
made  a  rule  of  court  in  the  first 
instance  on  motion,  without  rule 
nisi.     WiUm  v.  Narthop,  T.  1835. 

1102 
Need  not  be  stated  in  writ.  198 

Effect  of.  510 

JUDGE'S  WARRANT. 
See  Constable. 

JUDGMENT. 

Not  satisfied  by  taking  defendant  on 
final  process,  if  set  aside  for  irre- 
gularity. 147 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

Where  in  a  country  cause  issue  was 
joined  in  the  vacation  preceding 
an  issuable  term,  and  no  notice 
of  trial  was  given  for  the  next 
assizes,  judgment  as  in  case  of 
nonsuit  may  now  be  moved  for 
in  the  term  next  af^er  those  as- 
sizes. Williams  v.  Edwards^  M. 
1834.  177 

It  is  not  sufficient  cause  to  show 
against  judgment  as  in  case  of 
nonsuit,  that  the  plaintiff,  from 
poverty,  has  neglected  to  furnish 
his  attorney  with  money  to  carry 


on  the  suit.     Cieoiby  v.  PooU^  M. 
1834.  1*6 

Time  for  moving  for,  after  writ  of 
trial  executed  before  sheriff.  See 
Writ  of  Trial. 

Where  in  ejectment  a  party  defiendi 
as  landlord,  and  the  tenants  in 
possession  give  up  possessioD  to 
the  agents  of  the  lessor  of  plini- 
tiff,  diat  is  not  ground  for  dis- 
charging a  rule  for  jodgmeot  is 
in  case  of  nonsuit,  except  on  a 
peremptory  undertaking.  Doc  d. 
Draycott  v.  Dyo$,  E.  1835.     7« 

Where  in  a  country  cause  issue  is 
joined  in  vacation,  and  notioe  of 
trial  given  for  a  particular  day  in 
the  next  term  before  the  shoriC 
but  the  plaintiff  does  not  proceed 
to  try  pursuant  to  such  notice,  it 
is  premature  to  move  for  yoA^ 
ment  as  in  case  of  a  nonsuit  m 
that  term.  IMeff  v.  Pauldm  ^ 
Another,  E.  1835.  818 

So,  sembUy  in  town  causes. 
Sembfe,  that  costs  of  the  day  lor 
not  proceeding  to  trial  mi^ 
be  moved  for  in  the  same  tens, 
if  notice  of  trial  was  not  coun- 
termanded in  time.  (See  Eq. 
Gen.  of  the  court  of  Exchequer, 
E.  1824,  and  Reg.  Gen,  of  all  the 
courts,   H.   %   miL  4.   No.  70.) 

JUSTICES  OF  PEACE. 

In  actions  against  justices  the  **  place 
of  abode"  of  the  plaintiff's  attor- 
ney required  by  24  G,  2.  c  44. 
s.  1.,  to  be  indorsed  on  the  notice 
of  action,  is  sufficiently  desoibed 
by  stating  his  place  of  business, 
though  he  in  fact  sleeps  and  re- 
sides elsewhere.  RoherU  v.  Wir 
Uams  and  Another,  E.  1835.     582 

KING'S  CHAPLAIN,    355 

KING'S  WAREHOUSE. 
See  Customs— Law. 


PEECBDIKO  CABBS. 


Is  4  warehouse  within  smuggling  act. 

Lane  V.  Atlontji-Gaierat,         211 

AttoTneg-Gtfural  v.  Vondien.      206 

LANDLORD  AND  TENANT. 

The  pbintifl*  being  seised  in  fee  of 
certain  houses  and  premises,  with 
a  yard  and  passage  adjoining  (o 
each  of  them,  demised  them  by 
parol  to  several  tenants,  nho 
passed  over  the  yard  and  passage, 
and  used  a  privy  and  pump  there 
in  common.  The  plaintiff  re- 
paired the  pump,  but  it  did  not 
appear  whether  the  yard  and  pas- 
Bue  were  demised  by  him  or  not. 
The  defendant  being  tenant  for  a 
long  term  in  other  premises  of  the 
plamtifF  which  also  adjoined  the 

Krd  and  passage,  the  plaintiff 
ought  trespass  against  him  for 
breaking  and  entering  the  same. 
Held,   that  the   question  for  the 

a  was  not  whether  the  plaintiff 
reserved  the  yard  and  passage 
to  himself,  hut  whether  he  had 
ever  demised  it  so  as  to  part  with 
bis  possession  of  it.  Hebbert  v. 
TiomatmdAnolher.H.lSSS.  503 
See  Custom  of  CouKrar. 
Idnda  were  let  for  a  year  certain, 
and  then  from  year  to  year,  so 
long  as  the  parties  should  think 
proper,  with  power  to  determine 
the  lease  on  giving  notice  to  tjuit. 
The  lease  also  contained  various 
terms  as  to  repairing  and  cultiva- 
tion. The  tenant  occupied  under 
the  lease  and  died:  his  executors 
entered  on  the  demised  premi 
and   continued   to  occupy   them, 

Kying  rent  for  several  years, 
eld,  that  thev  were  personally 
li^le  for  breacnes  of  the  stipuli 
tions  to  repair  and  cultivate  coi 
tained  in  the  original  lease,  and 
were  properly  sued  in  assumpsit, 
on  an  implied  promise  to  perform 
them,  founded  on  the  considera- 
tion of  their  continuing  to  occupy, 


and  the  lessor's  abstaining  from 

giving  notice  to  quit.     Buciworth 

V,  Smpion  and  Another,  H.  18S5. 

844 

N.  accepts  a  lease  from  M.  of  100 
acres  of  land  for  one  year,  and 
enters  on  it.  On  his  entry  he 
6nds  eight  acres  in  poasession  of 
C,  who  ia  entitled  under  a  prior 
lease  from  the  same  lessor,  and 
keeps  possession  of  the  eight  acres 
till  naif  a  year's  rent  is  due  from 
N.  on  the  lease.  N.  has  posses- 
sion of  the  remaining  92  acres 
during  all  that  time,  but  ia  ex- 
cluded from  that  of  the  eight. 
Held,  that  this  was  not  such  a 
case  of  tortious  eviction  by  the 
landlord  M.,  as  would  entirely 
suspend  the  rent,  but  that  it  was 
apportioned  only,  so  that  the 
landlord  could  distrain  for  the 
apportioned  rent  of  the  92  acres. 
NeaU  \.Maciauie,  E.ISS5.  1106 

But  see  S.C.  in  Error,  E.  1886, 
Tyr.  &  Gr.  Judgment  reversed. 

Power  to  re-enter  on  bankruptcy  of 
tenant's  executor.  125 

Consent  of  landlord  to  change  of 
tenancy.  7SG 

The  tenant  of  a  farm  beine  in  arrear 
to  his  landlord  at  Michaelma* 
1893,  executed  in  Natentbtr,  to  a 
creditor,  a  bill  of  sale  of  all  his 
distrainable  property,  and  also  of 
certain  grass  or  eddish  growing 
on  the  farm.  Just  before  the  sale 
the  landlord  distrained,  but  his 
agent  appeared  at  the  sale,  and 
suffered  it  to  proceed,  on  the 
terms  of  paying  to  the  landlord, 
in  discharge  of  the  rent  due,  the 
proceeds  as  well  of  the  eddish,  as 
of  the  other  effects.  The  eddish 
being  put  up  for  sale  as  to  be 
depastured  till  the  5th  A^rU  next, 
he  interposed,  saying — "  No,  only 
till  25th  March."  l^e  eddish  was 
sold  to  the  plaintiff,  who  pat  in 
his  cattle  to  consume  it,  but  the 
produce  of  the  sale  having  left 


1174 


iHBSXTOTflB 


40/,  rent  in  arrear,  the  landlord 
distrained  them  there  in  February : 
— Held,  Parke  fi.  dissentiente, 
that^  under  the  circumstances,  a 
contract  must  be  presumed  by  the 
landlord  not  to  distrain  the  cattle 
thus  put  on  the  close  to  consume 
the  eddish.  Horrford  t.  Waster 
and  Deacon,  H.  1835.  409 

LEASE. 

The  assignee  of  a  lease  is  h'able  for 
breach  of  a  covenant  to  repair, 
committed  during  his  own  posses- 
sion, though  he  may  have  assigned 
the  premises  before  the  action  was 
commenced.  Harky  v.  King,  £. 
1835.  692 

LEGACY  DUTY.        431 


LETTER. 
LIBEL. 


417  n. 


Case  for  a  libel  in  a  newspaper; 
plea,  not  guilty.  The  alleged 
libel  purported  to  be  a  report 
of  the  trial  of  an  action  brought 
by  the  same  plaintiff  against  other 
defendants  who  had  justified;  and, 
afler  recounting  the  libel  in  that 
action,  the  proofs  in  support  of 
the  plea,  and  the  summmg  up 
of  the  judge,  closed  by  stating 
that  the  jury  found  a  verdict  for 
the  plaintiff,  with  30/.  damages. 
It  did  not  appear  whether  any 
such  trial  had,  in  fact,  taken  place, 
or  whether,  assuming  a  trial  to 
have  been  had,  the  report  was  or 
was  not  an  impartial  one.  The 
jury  were  directed,  that  if,  in  their 
opinion,  the  report  taken  altoge- 
ther indicated  a  malicious  motive, 
actuating  the  defendants  against 
the  plaintiff,  or  was  injurious  to 
his  character  by  mis-statement,  or 
insinuating  hijB  being  guilty  of  the 
matter  origmally  imputed,  not- 
withstanding he    was    stated   to 


have  obtained  damages  fo  diat 
imputation,  or  that  Uie  report  of 
such  a  trial  was  pure  fiction  m- 
vented  by  the  defendants,  dteir 
verdict  must  be  for  the  pkiatiff; 
with  the  observaticm,  that  if  tfaej 
thought  that^  taking  the  rqwrt 
altogether,  the  aUesations  cxn- 
tained  in  it  to  the  pUintiff's  pre- 
judice were  repelled  by  the  ver- 
dict which  he  was  stated  to  hare 
obtained,  so  as  not  to  be  on  die 
face  of  it  injurious  to  him  in  die 
result,  they  ousbt  to  find  for  the 
defendants,  llie  jury  having 
found  for  the  defiakuints,  die 
court  refused  to  disturb  the  ver- 
dict. Ckahntn  v.  Paynt  and  Ano- 
ther, E.  1835.  766 

See  Plbadino. 

LICENCE. 

To  have  easement  in  another's  famd. 

LIMITATIONS,  STATUTE  OF. 

The  plaintiff  occupied  land  uaier 
the  defendant  at  a  yearly  rent, 
and  at  the  defendant's  request  be- 
came his  farming  bailiff  in  the 
place  of  another  person  who  had 
received  IfU,  a-week  while  so  em- 
ployed. The  plamtiff  cootiooed 
in  the  service  nearly  13  yetn 
without  receiving  wages  or  ptyiog 
rent,  and  then  sued  for  the  bslsnoe 
of  his  wages  for  all  that  time,  sito 
deductinff  the  rent:  Held,  ^ 
though  this  might  be  such  an  open 
account  as  would  have  taken  the 
case  out  of  the  statute  of  liniti- 
tions,  21  Jac.  1.  c.  16.  s.  3.,  jet 
that  since  9  Geo.  4.  c.  14.  s.  1.,  be 
was  only  entitled  to  recover  wages 
for  six  years,  there  being  no  jpait 
payment  proved,  or  any  thng 
equivalent  to  it  or  to  satisfiiction 
by  agreement  between  the  partks. 
frU&mt  r.  Onfiiki,  E.  IM5.  748 
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LIMITATIONS. 

Writ  issued  to  avoid  effect  of,  need 
not,  since  2  &  3  Will.  4.  c.  39. 
8.  10.,  be  served  or  endeavoured 
to  be  served:  it  is  sufficient  to 
return  it  non  est  inventus,  and 
enter  it  of  record.  Williams  v. 
Roberts,  H.  1835.  421 

If  the  holder  of  a  bill  agrees  with 
the  party  liable  to  pay  it,  that  the 
latter  shall  supply  the  holder  and 
his  family  with  hats  till  he  can  pay 
the  bill,  and  that  the  hats  should 
be  paid  on  account,  and  the  hats 
are  delivered  and  received  accord- 
ingly between  the  parties,  that 
transaction  will  be  part  payment 
within  the  exception  of  9  G.  4. 
c.  14.  so  as  to  take  the  case  out 
of  the  statute  of  limitations,  21  Jac. 
1.  c.  16.     Hart  v.  Nash,  T.  1835. 

955 

LIVERY  OF  SEISIN.     753 

LONDON  COURTS  OF 
REQUESTS  ACT.        796 


LONDON. 

Payments  in  lieu  of  tithes  in. 


432 


LUNATIC. 

A  lunatic  may  be  brought  up  by 
habeas  corpus  ad  testificandum, 
on  affidavit  that  he  is  not  a  dan- 
gerous lunatic,  and  is  in  a  fit  state 
to  be  brought  up.  Fennell  v.  Tail, 
M.  1834.  218 

MALICIOUS  TRESPASS,  293. 

MANOR,  458. 

MASTER  AND  SERVANT. 

The  plaintiff  was  hired  by  the  de- 
fendant as  head  gardener  to  manage 
extensive  hot-houses  &c.,  at  100/. 
wages.  He  lived  in  a  gate-house 
belonging  to  the  defendant,  within 
his  domain,  but  200  yards  from 
his  house.  After  the  plaintiff  had 
stayed  four  years,  the  defendant 


gave  him  a  month's  warning  to 
quit.  The  plaintiff  bavins  sued 
for  a  quarter's  wages : — Held,  that 
he  was  a  domestic  servant  within 
the  custom  of  determining  the 
yearly  hiring  of  such  servants  by  a 
month's  warning  or  a  mondis 
wages,  and  that  he  was  not  enti- 
tled to  more  than  the  month's 
wages.  Nowlan  v.  Mlett,  E.  1835. 

709 
Custom  of  month's  wages  and  month's 
warning.  714,  n. 

SembUf  that  custom  will  be  re- 
cognized judiciaUy  without  proof. 

lb. 
MAXIM. 
Leges  postenores  priores  abrogant 

64 
MEASURAGE. 
See  Tolls. 

MEMORANDA. 

Of  promotions,  &c.      228,  229,  230, 

513,  514. 

MESNE  PROFITS. 

To  make  a  judgment  in  ejectment 
conclusive  evidence  in  an  action 
for  mesne  profits,  that  the  plaintiff 
had  title  from  the  day  of  the 
demise  laid  in  the  declaration,  it 
must  be  placed  on  the  record  by 
way  of  estoppel.  Doe  v.  Huddart, 
Knt.  T.  1835.  846 

Accordingly,  where,  to  a  decla- 
ration in  trespass  for  mesne  profits 
in  the  usual  torm,  it  was  pleaded, 
that  the  premises  mentioned  in  the 
declaration  were  not  the  premises 
of  the  plaintiff;  it  was  held  that  the 
defendant  might  adduce  proofs  of 
title  in  himself,  though  he  had  not 
come  in  to  defend  die  ejectment, 
and  judgment  had  been  signed 
against  the  casual  ejector     lb. 

After  judgment  oy  default  in  an 
ejectment  against  the  casual  ejector, 
the  plaintifiF,  in  an  action  for  mesne 
prontSy  may  recover  the  expenses 
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be  has  been  necenarily  put  to  m 
the  ejecttnent,  without  confiniiu 
iheto  to  costs  betneen  party  ana 
party.  Doe  v.  Huddart,  Knl.  T, 
1835.  846 

METAGE. 

See  Toll. 

MILLS,  662. 

MISNOMER,  774. 

MISTAKES. 
Id  rules.    See  487. 

MONEY  HAD  AND  RECEIVED. 

Mrs.  IV.  contracted  nith  the  defend- 
ant for  the  purchase  of  the  good- 
will  and  Bxtures  of  a  public-house 
for  120^.,  of  which  501.  was  to  be 
paid  on  a  fixed  day,  if  the  defend- 
ant's landlord  consented  to  the 
change  of  t 
ment  of  the  ] 
ant  n 

Mrs.  .      . 

the  landlord  eave  the  required 
consent  verbally.  Mrs.  W.  came 
with  her  furniture  to  the  house, 
and  carried  on  the  business  for 
some  tiroe,  the  defendant,  how- 
ever, still  residing  there.  Before 
the  remaining  70/.  was  paid,  and 
before   exclusive    possession    was 

fjiven  to  the  defendant,  the  land- 
ord  withdrew  his  consent : — Held, 
that  the  contract  being  conditional, 
on  the  obtaining  his  consent,  and 
no  change  of  tenancy  having  taken 
place  before  he  withdrew  it,  it 
must  be  coosidered  aa  never  havii^ 
been  given  ;  so  that  the  condition 
not  having  been  performed,  the 
50/.  had  been  paid  to  the  defend- 
ant on  a  consideration  which  had 
failed,  and  might  be  recovered 
from  him  as  for  so  much  mtmey 
bad  and  received.  WrigJU  v. 
Naottm,  E.  1835.  736 

Election  between,  and  trorer.      155 


MORTGAGE. 

By  trader.     See  BAKXErrt. 

MUTUAL  PROMISES. 

Accepting  in   aatia&etxio    of  dek. 
Coopa-i.PhiU^,  1G6. 
See  AoBEEMENT. 

NEGLIGENCE. 

The  defendant  being  enqiiayed  by 
the  plaintifi*  to  a^l  fonntare  fix 
ready  money  only,  sold  ii,  bat  took 
in  payment  a  bill  of  exdiaigt 
drawn  by  the  purcbaser  on  a  And 
person.  The  plaintiff  refiNed  to 
take  the  bill,  and  applied  tat  tk 
proceed*  of  the  sale,  bat  bk  ^nt 
afterwards  obtained  the  bill  frm 
the  defendant  to  get  it  ducowdcd. 
It  was  never  ^reamted  for  piy- 
tnent ;  the  drawer  never  bad  noda 
of  its  dishonour,  and  ten  diji 
elapsed  afker  it  became  doe,  be&n 
the  defendant  had  such  txxicc:— 
Held,  that  the  defendant  was  liable 
in  an  actitm  brongfat  against  hni 
lor  negligence  in  selling  otbenne 
than  for  ready  money,  notwidi- 
Btanding  the  plaintiff*  had  not  ptt- 
sented  the  bill  for  payment,  sod, 
by  not  giving  notice  of  disbMMor 
to  the  drawer,  had  discharged  bin 
from  liability  on  the  biU.  Semik, 
that  the  defendant  might  sustain  i 
cross-action  against  the  plaintiff  lo 
recover  any  damage  sustained  by 
him,  in  consequence  of  such  Mg- 
ligence  preventii^  him  from  reco- 
vering on  the  bill.  Eitrt  t^  Ffrrtn 
V.  Robiiu,  E.  1835.  70S 

NEMO  DEBET. 

Bis  vexari,  &c  719 

NEW  TRIAL. 
After  a  {^ntifi'  had  obtained  a  ver- 
dict for  dami^es  in  an  actieo  fcr 
words,  imputmg  buUock  stealiag 
to  him,  be  waa  convicted  and  at> 
tainted  of  that  aune  oGbace  so  iH- 
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puted.  The  court  refused  to  stay 
the  proceedings  or  grant  a  new 
trial  on  that  account,  particularly 
as  the  defendant  was  prosecutor, 
and  a  witness  on  the  criminal  trial. 
Symons  v.  Blake,  T.  183j.  840 
A  defendant  will  be  relieved 
from  a  verdict  against  him,  if 
proper  cause  for  so  doing  exists  as 
between  him  and  the  plaintiff, 
though  the  plaintiff's  attorney  may 
thereby  lose  his  lien  on  the  judg- 
ment for  his  costs,  lb. 
When  refused,  though  evidence  im« 
properly  rejected  at  trial.  See 
Crease  V.  Barrett,  458. 
In  C.  P.  at  Lancaster.  239 

After  trial  before  sheriff.     See  Writ 
OF  Trial. 

NOTICE. 
Of  accepting  guarantie,  goods,  &c. 

410—420 
To  produce  notice  of  dishonour.  See 
Swaine  v.  Lewis,  998. 

NOTICE  OF  ACTION. 

To  commissioners  acting  under  local 

act.  476 

To  justices.  583 

Under  local  act.  31 G 

NOT  GUILTY. 

Pleading  under  statute,  so  as  to  give 
special  matter  in  evidence.        727 

NOTICE  OF  TRIAL. 
See  Practice. 

OUTLAWRY. 

It  18  too  late  to  object  to  the  indorse- 
ment on  a  capias,  for  variance 
from  the  form  given  by  the  uni- 
formity of  process  act,  2  W,  4. 
c.  89.  Sched.  No.  4.  where  the 
writ  might  have  been  seen  at  the 
filacer's  office  on  4th  June,  but  no 
application  was  made  till  late  in 
Michaelmas  term  to  set  aside  an 
outlawry  to  which  the  plaintiff  had 

VOL.  V. 


proceeded  in  the  meantime,  not- 
withstanding the  defendant  swore 
that  the  outlawry  was  not  known 
till  six  weeks  before ;  for  the  irre- 
gularity in  the  writ,  if  any,  should 
have  been  previously  objected  to 
on  summons  at  chambers.  Leivis 
V.  Davis,  M.  1 834.  J  98 

A  writ,  issued  on  17th  April, 
was  returned  non  est  inventus  on 
4th  June,  without  a  judge's  order 
authorizing  the  sheriff  to  make 
such  a  return  before  the  four 
months  expired :— Held,  that  as 
the  judge's  order  need  not  be 
stated  in  the  writ,  it  must  be  as- 
sumed that  the  return  was  re- 
gularly obtained.     76. 

An  exigent  is  not  a  "  writ*' 
within  2  W.  4.  c.  3d.  s.  12.  Per 
Parke  B.     lb. 

Where  an  exigent  directed  one 
of  the  proclamations  to  be  made  at 
the  parish  church  of  the  parish 
in  which  the  defendant  resided  : — 
Held,  that  the  31  Eliz,  c.  3.  s.  1. 
directs  no  particular  form  for  the 
writ  of  exigent,  and  as  it  was  not 
sworn  that  there  was  any  nearer 
church  or  chapel  than  the  parish 
church,  the  exigent  was  sufficient, 
though  it  did  not  state  that  the 
parish  church  was  the  nearest  to 
the  defendant's  residence.    lb. 

A  man  having  a  house  and 
ofBce  may  describe  himself  of  the 
office.     Per  Lord  Lyndhurst  C.  B. 

OFFICE. 

Distinguished  from  employment.  3C7 
See     Jones    v.    Waters,   Jenkins  v. 
Harvey,  514,  871. 

PALACE  COURT. 

A  defendant  was  sued,  first,  in  the 
palace  court,  and  afterwards  in  the 
Exchequer,  and  gave  bail  in  both. 
The  first  cause  having  been  re- 
moved into  the  King's  Bench  by 
habeas  corpus,  was  remanded  to 
4  II 
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the  palace  court  b^  procedendo, 
and  interlocutory  judgment  was 
signed,  and  a  writ  of  inquiry  exe- 
cuted there  ;  upon  which  the  de- 
fendant was  rendered  by  his  bail 
to  the  prison  of  that  court,  the 
xnarshalsea.  His  bail  in  the  other 
action  in  the  Exchequer  then  issued 
a  habeas  corpus  cum  causd  out  of 
that  court,  and  got  a  rule  to  show 
cause  why  it  should  not  be  duly 
returned  and  filed,  in  order  to 
enable  them,  by  so  removing  his 
body  with  the  cause  into  this 
court,  to  render  him  there  in  their 
discharge :— Held^  that  since  21 
Jac.  1.  c.  23.  s.  3.  this  court  had 
no  power  to  remove  a  cause  out  of 
the  palace  court  af^er  interlocutory 
judgment  there,  except  by  writ  of 
error ;  but  fourteen  days'  time  was 
ffiven  to  the  bail  to  render  the 
defendant  in  this  court  after  his 
custody  in  the  palace  court  should 
expire.  Lowes  v.  Hutchinson^  H. 
1835.     (See  2  Ad.  &  Ell.)       236 


PARLIAMENT. 

Writ  for  election  to. 


1000 


In  a  qui  tarn  action  brought  under  7 
&  8  G.  4.  c.  53.  s.  9.  to  recover 
penalties  against  the  defendant  for 
voting  at  an  election  for  members 
of  parliament,  being  an  officer  of 
excise  ;  the  proof  was,  that  at  the 
time  of  voting  the  defendant  kept 
an  inn,  over  the  door  of  which 
the  words  "  Excise  Office**  were 
painted  in  large  letters.  That  at 
the  previous  registration  of  voters, 
his  name  was  objected  to,  and  on 
being  called  on  to  produce  his 
commission,  he  produced  to  the 
revising  barrister  "  something 
framed  and  glazed  like  a  picture; 
that  it  had  been  once  seen  by  a 
witness,  was  partly  written  and 
partly  printed,  and  authorized  the 
defendant  to  collect  duties  of  ex- 
cise.    That  he  had  received  entries 


of  buildings,  &c.  as  required  by 
the  excise  laws  before  the  PMung 
4  &  5  fT.  4.  c  51.,  but  after  re- 
ceiving notice  of  that  act,  ceased 
to  do  so  : — Held,  that  this  wis  not 
sufficient  evidence  for  a  jury,  that 
at  the  time  of  votiiig,  which  was 
after  the  passing  of  4  &  5  ff.  4. 
c.  51.  he  was  an  "  officer  of  ex- 
cise," within  the  meaning  of  7  &  8 
G.  4.  c.  53.  8.  9.  Gooday  V.Clark 
T.  1835.  1000 

Whether  since  4  &  5  ff.  4.  c 
51.  the  keeper  of  an  excite-4)ffiee 
is  such  an  officer  of  excise  within 
the  meaning  of  7  &  S  G,  4.  c.  5S, 
8.  9.  as  will  be  liable  to  penaltiei 
for  voting  at  an  election  of  t 
member  of  parliament.  Quart 
SemblCf  that  he  is  not.    lb. 

PARTNERS. 

See  Seamek. 

(Brown)  beinff  patentee  of  an  engine, 
(Broadkurs?)  bought  a  licence  of 
him  to  erect  it  in  Cornwall  only. 
Ridgwayj  by  agency  of  firwM,  con- 
tracted with  '*  Bromn  &  Co."  to 
erect  such  an  engine  in  Camkidgt' 
shire,  Brcram  telling  Bidgmf  m 
Philip  and  Broadkursi  woe  hii 
partners.  During  the  building  of 
the  Camhridgeskire  engine,  Brmi- 
hurst  frequently  came  to  inquire 
how  it  went  on,  and  when  it  would 
be  finished.  After  the  engine  had 
failed  in  its  object,  Ridgwayt  pre- 
vious to  suing  Philip  and  Bnad' 
hurst ^  inquirea  from  Broadhurti  if 
Brown  had  been  correct  in  de- 
claring that  Broadkurst  and  PU&p 
were  his  partners;  to  which  be 
answered  that  he  bad.  He  dien 
sued  Philip  and  Broadhmrst.  Tbe 
jury  having  found  a  verdict  for  the 
defendants,  on  the  ground  that 
Broadhurst  was  not  a  partner,  the 
court  refused  to  set  it  aside,  and 
grant  a  new  trial.  Ridgwmf  ^* 
Philip  and  Bnmdhtrti,  M.  1834. 
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PART-PAYMENT. 
See  LiMiTATioNi. 

PARTICULARS  OF  DEMAND. 
In  tTMpua  to  rail-rokdi.  68 

Amexad  to  record.  356 

PARTNERSHIP. 
On*  partner  canoot  bind  another  by 
flnsmitliDg  a  partoerihip  matter  to 
■rlritntioii,  mtbout  expreu  or  im- 
plied authoritv  for  that  purpose. 
T.  Badart  and  Anothtr,  H. 


1«3£. 
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PARTY-WALL. 
In  treapan  tor  heightening  the  plain* 
tifi^i  wall,  whereby  his  lights  were 
obatructed,  the  defendant  pleaded 
tlie  general  issue,  and  at  the  trial  - 
proTcd  the  wall  to  be  a  party  fence 
wall  within   the  building  act   14 
O.  S.  c.  78.  1.  43.,  and  that  he  had  I 
built  on  it  in  com^iance  with  that  ! 
act.     The  plaintifl'  was  nonsuited  I 
for  not  hariu^  given  the  defendant  { 
SI  davi'  notice  of  action,  as  re-  { 
mirca  by  b.  100  of  the  act; —  i 
Held,  first,  that  the  evidence  was 
ligfatly  received    on   the    general 
iniiK,  pursuant  to  3  &  4  FF.  4. 
c  4X.  a,  1,;    and,    secondly,   that 
die  nonsuit  was  right,  as  the  acts 
complained  of  were  not  shown  to 
have  been  done  b^  the  defendant 
in  otfaerwiae  than  m  pursuance  of 
the  boildiiw  act  in   a  bond  fide 
maimer,  and  were  therefore  "  things 
done  in  pursuance  of"  that  act, 
whbin  a.  100.     WtUt  v.  Ody,  E. 
1«M.  725 

Held,  also,  that  treble  costs 
night  be  taxed  to  the  defendant 
Opoo  signing  the  ordinary  judg- 
tnent  of  nonsuit,  without  entering 
a  auQ^tion  on  the  roll  for  treble 
coMs,  and  it  is  sufficient  to  enter 
h  at  any  time  before  the  roll  is 
carried  in.    lb. 


A  patentee  summed  up  his  invention 
thns :  "  My  invention  is  the  appli- 
'      cation  of  a  aelf-adjusting  leverage 
'      to  the  back  and  seat  of  a  chair, 
!       whereby  the  weight   on  the  seat 
acts  as  a   counterbalance   to  the 
pressure  against  the  back  of  such 
chair,  as  above  described :" — Held, 
I      that  the   patent    was    valid ;    for 
I      without  assuming  to  appropriate 
.'      the  principle  of  the  lever,  it  claimed 
the  invention  of  means  by  which 
that  principle    was   applied   to  a 
chair  in  a  new  manner.     Mmter  v. 
tFelli  and  Another,  M.nsi.    163 
A  patent  recited  in  its  title  that  the 
patentee  was  the  first  and  true  in- 
ventor of  certain  improvements  ii 


ie-jm 


and   other   substances 


.ps 
ibsu 


containing  sugar,  and  in  refining 
sugar  and  syrups.  The  specifi- 
cation stated  a  method  of  depriving 
syrups  of  every  description  of 
colour,  by  tillering  them  throush 
charcoal  produced  by  the  distJ- 
lation  of  bituminous  schistus  and 
used  alone,  or  mixed  with  animal 
charcoal,  or  even  through  animal 
charcoal  alone,  when  placed  in 
thick  beds.  In  an  action  for  in- 
fringing the  patent,  it  was  pleaded, 
that  the  patentee  did  not,  by  any 
instrument  in  writing,  particularly 
describe  and  ascertain  the  nature 
of  his  invention,  and  in  what 
manner  the  same  was  to  be  and 
might  be  performed.  On  allega- 
tion that  the  title  had  claimed  a 
larger  invention  than  was  disclosed 
by  the  specification ;  it  was  held, 
first,  that  the  specification  suffi- 
ciently described  both  branches  of 
the  invention  recited  in  the  title  of 
the  patent,  viz.  the  refining  sugar 
by  melting  it  after  it  had  granu- 
lated, and  applying  the  patent 
process  to  it  after  having  thus 
brought  it  into  the  state  of  syrup  ; 
and  also  to  extract  syrup  from  tne 
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cane-juicc  before  it  had  been  so 
far  subjected  to  the  action  of  fire 
as  to  granulate  and  become  sugar : 
and  secondly,  that  the  word  *  im- 
provements' being  in  the  plural  was 
of  no  consequence,  as  every  part 
of  the  process  might  be  treated  as 
an  improvement.    It  appeared  that 
iron  was  combined  with  the  bitu- 
minous   schistus     found    in    this 
country,  and  it  was  doubtful  whe- 
ther the  charcoal  produced  by  the 
schistus   was  not  only   disadvan- 
tageous, but  injurious  to  the  matter 
going  through  the  process.     The 
charcoal  sworn  to  have  answered 
the  purpose  of  the  patent  was  re- 
ceived irom  the  plamtifT  at  Paris, 
where  it  had  been  made,  and  was 
declared  by  him  to  be  the  resi- 
duum of  bituminous  schistus  from 
which  the  iron  had  been  extracted. 
But  no  means  existed  of  ascertain- 
ing in  this  country,  of  what  sub- 
stance  it  actually  was    the   resi- 
duum,  nor   did   the   specification 
mention  any  process  for  extracting 
the  iron  from  bituminous  schistus  : 
— Held,    that   whether   the  latter 
omission   avoided    the   patent    or 
not,  the  patentee  ought  to  prove, 
either  that  the  presence  of  iron  in 
the    bituminous   schistus   used   in 
the  process   of  filtering,  was   not 
absolutely  disadvantageous  to  the 
matter  going  through  that  process, 
or  that  the  method  of  extracting 
the  iron  from  it  was  so  simple  and 
known,  that  a  person   practically 
acquainted  with  the  subject  could 
accomplish   it  with   ease,  or  that 
bituminous  schistus,  as  known  in 
England,   could   be    used   in   this 
process   with   advantage;     and   a 
verdict  having  been  found  for  the 
plaintiff,  the  court  set  it  aside  on 
terms,  and  granted   a   new   trial. 
De  Rosne  v.  Fairric  and  Others,  H. 
1835.  393 

PAYMENT. 
Malt  was  sold  by  defendant  to  plain- 


tiff,  by  a  measure  called  a  hMdU 
being  a  measure  established  by 
local  custom,  without  specifying 
the  proportion  which  that  meanR 
bore  to  the  standard,  as  direeied 
by  5  Geo.  4.  c.  74.  s.  15.  The 
parties  afterwards  settled  tkdr 
accounts,  and,  inter  alia,  as  to  die 
malt.  Held,  in  an  action  by  die 
plaintiflT  against  the  defendiot  for 
wages,  the  defendant  might  prove 
that  settlement  of  acconnu  if 
a  payment  of  the  pUintifTt  de- 
mand. Owems  ▼.  Demion,  H.  1855. 

359 

In  lieu  of  tithes  from  time  ionnenio- 

rial.  432 

At  a  particular  place  and  time.  1097 

Plea  of.      SeeAmseUw.Smik.    141 

See  Pleading. 

PAYMENT  INTO  COURT. 

Assumpsit  for  30/.,  the  balanee  of « 
account  of  40L  Pleas,  first,  to 
the  whole  declaration,  payment  of 
27/.  4ft.  4</.  into  court,  and  aferriv 
that  the  plaintiff  had  sostaioed 
damages  to  a  greater  amount;  le- 
condly,  non  assumpsit,  except  ai 
to  271.  U.  4(/. ;  thirdly,  payiaeot 
of  10/.  before  action  brooffht;tid 
fourthly,  a  set-oflT  as  to  aU  eicept 
27/.  45.  4d.  The  plaintiff  replied 
under  No.  19  of  Reg.  Gem.  HiL 
4  IV.  4.  that  he  accepted  the  mom 
paid  into  court,  and  was  satisfied. 
The  defendant  signed  judgment  of 
non-pros,  on  the  ground  that  die 
plaintiff  had  not  replied  to  the 
other  pleas  : — Held,  that  the  judg- 
ment was  irregular,  as  there  were 
inconsistent  pleas  on  the  record, 
though  the  replication  applied  to 
one  only.  Coaies  v.  SteteiUf  £. 
1835.  764 

Plea  of,  where  count  on  bill.       524 
Conclusion  of  plea  of.  645 

Taking  plea  of  distributively.      535 
Plea  of  will  not  be  sustained  by  e?i- 
dence  of  set-off.  555 

Order  of  pleading,  with  other  pleas. 
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PERFORMANCE. 

Averring.  673 

PLEADING. 

In  assumpsit  for  goods  sold,  defend- 
ant pleaded  non-assumpsit  to  all 
except  201,  9s, i  and  as  to  that  sum 
that  defendant  being  in  bad  cir- 
cumstances and  indebted  to  plain- 
tiffin  that  sum,  and  to  other  per- 
sons respectively  in  large  sums, 
and  unable  to  pav  those  debts  in 
fully  the  plaintiff  and  the  said 
other  creditors  mutually  agreed 
with  each  other  and  the  defendant 
to  take  5i,  in  the  pound,  as  a  com- 
position on  and  in  full  satisfaction 
and  discharge  of  their  respective 
debts^  and  that  the  defendant  was 
ready  and  willing  to  pay  51, 2s,  3d, 
the  amount  of  the  composition, 
but  that  plaintiff  refused  to  receive 
it,  and  discharged  defendant  from 
tendering  and  paying  it: — Held, 
on  demurrer,  that  as  the  plea  was 
pleaded  to  the  whole  SO/.  9s.  it 
was  bad ;  for  it  afforded  no  answer 
as  to  the  51,  2s.  3d,,  which  it  did 
not  show  to  have  been  paid,  or 
tendered  and  paid  into  court,  but 
merely  stated  that  the  plaintiff  had 
discharged  the  defendant  from  ten- 
dering or  paying  it  to  him,  with- 
out uleging  any  consideration  for 
such  discharge.  Cooper  v.  Phillips, 
M.  1834.  166 

Qucere^  whether  the  plea  should 
not  have  stated  the  plaintiff's  ac- 
ceptance of  the  mutual  promises 
in  satis&ction  of  his  debt  ?   lb. 

Indebitatus  assumpsit  on  promises  to 
pay  on  request.  Plea,  as  to  part, 
that  defendant  has  paid  same,  and 
in  the  same  plea  non-assumpsit  to 
the  residue ;  the  whole  concluding 
to  the  country.  Held,  on  special 
demurrer,  that  the  plea  was  bad, 
for  not  concluding  with  a  verifica- 
tion.    Ansell  V.  Smith,  M.  1834. 

141 
ScmbUt  the  plea  was   double. 


and  that  its  subject-matter  should 
have  been  divided  into  two  pleas ; 
the  first  concluding  with  a  verifi- 
cation, the  last  to  the  country.  lb. 

In  an  action  by  indorsees  against  the 
acceptor  of  certain  bills  of  ex- 
change, defendant  pleaded  in  one 
plea  that  the  bills  were  accepted 
at  the  request  of  and  for  the  ac- 
commodation of  a  third  person^ 
2).,  and  without  consideration  for 
the  acceptance,  and  were  indorsed 
to  the  plaintiffs  after  due ;  and  in 
another  plea,  that  before  the  in- 
dorsement D,  was  indebted  to 
defendants,  on  the  balance  of  an 
account,  in  a  sum  exceeding  the 
amount  of  the  bills : — Held,  that 
the  first  plea  was  bad,  for  not 
stating  that  the  bill  was  accepted 
before  it  was  due;  and  that  the 
parties  had  agreed  that  it  should 
not  be  ncgociated  after  it  was  due : 
and  that  the  last  plea  was  bad, 
because  a  party  to  whom  a  note  is 
indorsed  subsequent  to  its  becom- 
ing due  must  recover,  notwith- 
standing any  right  of  set-off  pos- 
sessed by  the  maker  against  the 
indorser  arising  from  matters  fo- 
reign to  the  note.  Stein  and 
Another  v.  Yglesias  and  Others,  M. 
1834.  172 

Improperly  inserting  venue  in  the 
body  of  a  pleading,  contrary  to 
Reg.  Gen,  HU,  4  W.  4.  No.  8.  is 
not  a  ground  of  setting  aside  the 
declaration,  but  only  of  summons 
to  strike  out  the  surplusage.  Towit- 
send  V.  Gumey,  M.  1834.  214 

The  form  provided  by  Reg.  G,  T.  1 
W,  4.  and  entitled  *'  Common 
Counts,"  constitutes  separate 
counts,  as  well  for  the  purposes 
of  pleading  as  of  taxation  of  costs. 
(See  Reg.  Gen.  of  Pleading,  HU,  4 
W,  4.  No.  5.)  Jourdain  v.  John^ 
son,  E.  1835.  524 

A  declaration  in  assumpsit  con- 
tained a  count  on  a  bill  and  the 
<*  common  counts  '*   provided  by 
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Reg,  Gen,  Trin,  1  W.  4.  claiming 
100/.  as  due  to  plaintiff  for  money 
paid,  100/.  for  money  lent,  100/. 
for  goods  sold,  and  100/.  on  an 
account  stated.     Pleas ;    first,  as 
to  the  first  count  and  as  to  the 
12/.  2s.  parcel  of  the  sum  of  100/. 
in  the  second  count  of  the  declara- 
tion alleged  to  be  due  from  de- 
fendant to  plaintiff  for  goods  sold, 
and  as  to  the  100/.  in  the  second 
count  alleged  to  have  been  found 
due  from  defendant  to  plaintiff  on 
an  account  stated,  that  the  plaintiff 
paid  into  court  51/.  9j.  Id,^  and 
that  the  plaintiff  hath  not  sustained 
damages  to  a  greater  amount  than 
that  sum  in  respect  of  so  much  of 
the  causes  of  action  in  the  decla- 
ration mentioned,  as  were  before 
specified  in  the  plea.     There  was 
a  second  plea  of  non-assumpsit  as 
to  the  residue.     Jourdain  v.  /oAn- 
son,  E.  1835.  524 

Qucere^  if  the  special  plea  was 
bad  on  special  demurrer,  for  not 
showing  distinctly,  what  part  of 
the  51/.  9«.  Id,  paid  into  court 
was  to  be  applied  to  satisfy  the 
bill  of  exchange  ?  76.  See  535. 
Where  several  matters  are  alleged  in 
a  declaration  as  a  consideration 
for  the  defendant's  promise,  one 
of  which  is  nugatory,  yet  if  the 
rest  afford  a  suiiicient  considera- 
tion, the  promise  laid  will  be  sup- 
ported. King  and  Others,  executors 
of  King  deceased,  v.  Matthew  Sears, 
E.  1835.  587 

In  cases  of  past  or  executed 
considerations,  it  is  necessary  to 
state  that  the  consideration  laid 
for  the  defendant's  promise  moved 
from  the  plaintiff,  '*  at  the  special 
instance  and  request  of  the  defend- 
ant ;"  but  not  in  assumpsit  on  an 
executory  consideration.  lb. 
Indebitatus  assumpsit  for  100/.  had 
and  received,  and  for  100/.  on  an 
account  stated.  Pleas :  **  as  to 
25L,  parcel  of  the  monies  men- 


tioned in  the  decUradcNi,  that  the 
plaintiff  ought  not  further  to  miin- 
tain  his  action,  because  the  de- 
fendant brings  into  court  here  the 
said  aum  of  iSL  i^^dy  to  be  paid 
to  the  plaintiff:  and  further  wtli 
that  the  plaintiff  hat  not  snttiiaed 
damajB^  to  a  greater  amount  thtn 
25/.  m  respect  of  the  cauiei  of 
action  in  the  declaration  mentioned, 
as  to  the  sum  of  Si5L :  candndiiig 
with  a  verification,  but  without 
a  prayer  of  judgment  at  to  the 
further  maintenance  of  the  actioo. 
Non  assumpiit  to  the  root  of  the 
pleas.  Special  demurrer  to  die 
first  plea:  Held,  that  it  was  bad, 
for  not  concluding  with  such 
prayer  of  judgment  in  the  £9nn 
provided  by  the  general  ndet  of 
pleading,  JETi/.  4  if:  4.  a.  17.  Skr- 
fnan  v.  Sievemsom,  E.  1835.       645 

Where  a  plea  of  payment  of 
money  into  court  is  meaded  with 
other  pleaa,  it  ahoula  he  plesded 
last,  and  to  the  residue  of  tbe 
causes  of  action  not  befine  an- 
swered, lb. 
Since  the  new  rules  of  pleading  in  csie, 
HU.  4  W.  4.  No.  IV.,  the  deka^MOt 
in  trover,  by  [heading  not  gviity 
singly,  admits  that  the  plaiDtiff 
has  some  property  in  the  goods  as 
between  him  and  the  defendaot, 
upon  which  he  would  be  able  to 
recover  against  the  defendant:  lynt 
will  not  be  thereby  prevented  firom 
proving  that  he  is  tenant  in  com- 
mon  with  the  plaintiff.  Aodjife 
V.  Hardwick,  E.  1835.  551 

But  where  there  has  bem  as 
actual  conversion,  as  by  seisare, 
sale,  and  appUcation  of  the  pro- 
ceeds, the  defendant  must,  is 
order  to  justify  such  oonvenioo 
in  &ct,  as  tenant  in  common  with 
the  plaintiff,  plead  that  fikctipe- 
cially  in  confession  and  aroidsBce. 

Ih. 

Since  the  new  rules  of  pleadii^ 
tbe  conTeraioB  which  is  pot  in 
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issue  is  not  a  wrongful  conversion 
merely,  but  a  conversion  in  fact ; 
so  that  if  such  actual  conversion 
is  insisted  on  as  lawful,  the  de- 
fendant must  confess  and  avoid  it 
in  a  special  plea,  setting  forth  the 
title  in  right  of  which  he  justifies 
the  conversion.     lb, 

Qmtre,  whether  a  defendant, 
who  has  not  converted  the  goods 
in  fact,  but  has  merely  refused  to 
deliver  them  upon  demand^  must 
plead  a  right  of  lien  specially  ?  lb. 

See  Farrar  v.  Bemick,  T.  1836,  Tyr. 
&  Gr.  R. 

A  declaration  in  trespass  for  assault 
and  false  imprisonment,  contained 
only  one  count.  Justification,  that 
the  plaintiff  was  apprehended  on 
a  charge  of  felony,  and  that  be- 
cause he  had  resisted  and  beat  the 
defendant,  the  defendant  a  little 
beat  and  assaulted  him.  Repli- 
cation, de  injurid.  The  defendant 
proved  that  the  plaintiff  was  ap- 
prehended on  a  charge  of  felony, 
but  did  not  go  on  to  prove  that  he 
resisted,  and  that  the  defendant 
assaulted  him  in  consequence.  Ver- 
dict for  the  defendant ;  and  the 
court  refused  to  set  it  aside,  for 
only  one  assault  could  be  given  in 
evidence  on  one  count ;  and  that 
assault  having  been  covered  by 
,  that  part  of  the  plea  which  stated 
the  occasion  of  apprehending  the 
plaintiff,  the  defendant  was  not 
obliged  to  prove  any  other  part  of 
his  plea.  Atkinson  v.  Wame,  H. 
ISS6.  481 

In  assumpsit  by  the  payee  of  a  pro- 
missory note  against  the  maker,  a 
plea  that  it  was  made  by  the  de- 
fendant "  without  any  value  or 
consideration  whatever  for  his  so 
doing,  or  for  his  payine  the  amount 
thereof,  or  any  part  thereof,"  was 
held  bad  on  special  demurrer,  for 
not  stating  in  the  affirmative  the 
fiicts  whicn  showed  the  want  of 
consideration.  Stoughton  v.  The 
Earl  ofKUmrty,  £.  1835.       568 


The  court  only  allowed  an 
amendment  on  the  terms  of  filing 
an  affidavit  of  the  truth  of  the  mat- 
ters pleaded.  Stoughton  v.  The 
Earl  ofKUmorey,  E.  1835.       568 

The  new  rule  on  pleading  in  assump- 
sit, Htl,  4  W,  4.  I.  s.  3.  [ante. 
Vol.  IV.  XV.]  provides  that  mat- 
ters in  confession  and  avoidance, 
ex,  gr.  illegality  of  consideration, 
drawing,  indorsing,  or  accepting 
bills  or  notes  by  way  of  accommo- 
dation, shall  be  specially  pleaded  : 
Held,  in  an  action  on  a  promissory 
note,  that  a  plea  that  "  no  consi- 
deration was  given  "  for  it,  throws 
on  the  defendant  the  onus  of  affirm- 
ative proof  that  the  note  was  with- 
out consideration,  notwithstanding 
the  plaintiff  was  obliged  by  the 
plea  to  allege  the  affirmative  in  his 
replication.  Lacey  v.  Forrester^  E. 
1835.  567 

Where  there  is  a  special  contract  for 
goods  to  be  furnished,  or  work  to 
be  done,  at  a  fixed  price,  and  the 
declaration  consists  of  the  common 
counts  in  debt  on  simple  contract, 
for  goods  sold  and  delivered,  and 
for  work  and  labour  ;  to  which  the 
defendant  pleads  that  he  never  was 
indebted,  he  may  prove,  as  well 
since  the  new  rules  of  pleading, 
HU.  4  fV.  4.,  Nos.  I.  &  II.,  as  be- 
fore, that  the  goods  delivered  were 
not  of  the  quality  contracted  for, 
or  that  the  work  was  done  in  an 
improper  manner.  Cousens'v.  Pad* 
don,  H.  1835.  5^5 

In  order  to  entitle  the  defendant 
to  a  verdict  on  an  entire  plea  of 
payment  to  an  indebitatus  count  in 
debt  on  simple  contract,  payment 
of  the  sum  specified  in  the  plea, 
though  laid  under  a  videlicet,  must 
be  proved.  But  the  plea  may  be 
taken  distributively,  so  as  to  find 
the  issue  for  the  defendant  as  to 
the  sum,  whatever  it  may  be,  that 
is  proved  to  have  been  paid,  and 
for  the  plaintiff  as  to  the  rest.  See 
Jourdain  v.  Johnston,  524. 
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The  like  law  seems  to  apply  to 
the  plea  of  set-off.  See  Jourdain 
V.  Johnson f  524. 

Semblc,  what  is  matter  for  a  plea 
of  payment  will  not  sustain  a  plea 
of  set-off.     lb. 

In  debt  for  goods  sold  and  deli- 
vered, and  work  and  labour  done, 
the  pleas  were,  first,  nunquam  in- 
debitatus ;  secondly,  as  to  parcel 
of  the  sum  demanded,  to  wit,  338/., 
payment  of  338/.  in  discharge  of 
that  parcel ;  thirdly,  a  set-off  for 
money  paid.     The  plaintiff  proved 
a  special  contract  for  "good,  sound, 
saleable  bricks,"  to  be  made  for 
him  by  the  defendant,  at  a  certain 
price  per  thousand,  and  delivery  of 
as  many  thousands  as,  at  that  price, 
amounted  to  396/.     The  defendant 
failed  in  making  out  a  payment  of 
338/.,  as  laid  in  the  second  plea : 
only  proving  314/.  to  have  been 
paid.     He  proved  a  set-off  of  21/., 
and  also  that  the  bricks  delivered 
were  of  bad  quality.  The  jury  found 
that  the  value  of  the  bricks  delivered 
did  not  exceed  the  335/.,  viz.  the 
314/.  which  had  been  paid,  and  the 
21 L  which  the  defendant  was  enti- 
tled to  set  off  against  the  plaintifTs 
demand.     On  a  special  finding  of 
these  facts  under  3  &  4  ^.  4.  c. 
42.  s.  24.  the  court  directed  a  ver- 
dict to  be  entered  for  the  defendant 
on  the  plea  of  nunquam  indebitatus, 
as  to  the  whole  sum  demanded, 
except  335/. : — for  the  defendant 
on  the  plea  of  payment  as  to  314/. ; 
and  as  to  the  residue  for  the  plain- 
tiff; for  the  defendant  on  the  plea 
of  set-off  as  to  21/.,  and  as  to  the 
residue  for  the  plaintiff:  so  as  to 
give   the  defendant  judgment  on 
the  whole  record.     26. 
Effect  of  general  issue  in  case  for  in- 
jury  by  dogs.  1085 

Case  for  libel.     The  following  matter 
was  addressed  by  the  defendant  in 
a  letter  to  P.     *»  I   (meaning  the  I 
defendant)  have  reason  to  suppose 


that  many  of  the  Jiawers  of  which  I 
(meaning  the  defendant)  have  been 
robbed  are  growing  upon  your  pre- 
mises,  (thereby  meaniiig  that  the 
plaintiff  had  been  guilty  of  larceny, 
and  had  stolen  from  the  defendam 
certain  plauts,  rootSf  tLod^fiomn  of 
the  defendant,  and  had  disposed  of 
them  unlawfully  to  P.,  and  unlaw- 
fully placed  them  in  the  garden  of 
the  last-mentioned  person.*')    The 
case  went  to  trial  and  the  pbuntiff 
had  a  verdict.     Upon  motion  in 
arrest     of     judgment,     on    the 
grounds  that  the  inuendo  uoduly 
enlarged  the   sense   of  the  word 
'*  flowers "    by    extending   it  to 
"  plants  and  roots/'  and  that  larceny 
could  not  be  committed  of  growing 
flowers,  except  after  a  summary 
conviction  for    the   same  ofience 
under  7  &  8  G.  4.  c.  29.  s.  42  :— 
Held,  that  the  count  was  good,  for 
after  verdict  the  court  would  coo- 
tend  that  the  libel  bad  been  shown 
at  the  trial  to  mean  such  flowers 
as  might  be  the  subject  of  larceny, 
either  under^  or   notwichstaodiog 
the  restriction  of  7  &  8  G.  4.  c. 
29 ;  and  that  flowers  described  to 
be  "  growing"  in  a  garden  most 
include   their    plants    and    roots. 
Gardiner  v.    WilUami,    E.   1855. 

757 
The  defendant  agreed  to  sell,  and  the 
plaintiff  to  buy  *'  all   the   naptha 
which  the  defendant  might  make 
from  the  1st  June   next   for  and 
during  the  term  of  two  years,  wf 
from    1000   to    1200  galkm  per 
month,  at  the  rate  of  2«.  Sd,  per 
gallon,*'  &c.     It  was  also  agrwd, 
that  should  the  plaintiff  be  desirous 
of  dissolving  the  said  contract  be- 
fore the  expiration  of  the  said  term, 
he  should  be  at  liberty  to  do  so  on 
giving  tbe  defendant  three  months' 
notice.     In  a  declaration  on  this 
agreement    the    plaintiff  averred 
that  the  quantities  of  naptha  which 
the  defendant  OMgki  to  have  made 
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during  ten  months  under  the  agree- 
ment, at  the  rate  of  from  1000  to 
1200  gallons  per  month,  and  to 
have  sold  and  delivered  to  the 
plaintifi*,  amounted  to  7000  gallons 
more  than  he  had  so  sold  and  deli- 
vered to  him,  yet  that  the  defend- 
ant had  not  sold  and  delivered  the 
same  to  him.  Held,  that  in  the 
absence  of  all  averment  to  explain 
the  terms  of  the  contract,  or  to 
show  that  the  words  "  say  from 
1000  to  1200  gallons  per  month," 
were  intended  to  warrant  the  de- 
livery of,  at  least,  that  quantity,  or 
that  the  defendant  manufactured 
by  fraud  less  than  he  ought  to 
have  done,  the  agreement  was  for 
all  the  naptha  that  the  defendant's 
works  might  reasonably  produce 
in  two  years^  and  therefore  that  the 
defendant  was  entitled  to  judgment. 
The  contract  amounted  to  a  repre- 
sentation by  the  defendant,  that  in 
all  probability  the  naptha  produced 
would  amount  to  1000  gallons,  for 
which  representation,  if  fraudulent, 
he  was  liable  to  an  action.  GwUUm 
V.  DankU  E.  1835.  644 

Assumpsit  for  goods  sold.  Plea,  as 
to  9/.,  that  after  the  making  of  the 
promises,  and  before  the  com- 
mencement of  the  suit,  defendant, 
at  plaintiff's  request,  drew  on  a 
piece  of  paper,  having  thereon  a 
Ij.  6d.  bill  of  exchange  stamp,  an 
instrument  purporting  to  be  a  bill, 
without  a  drawer's  name  thereto, 
whereby  the  defendant  was  re- 
quired to  pay  to  such  person  or  hU 
order,  who  should  place  his  name 
thereto  as  drawer^  20/.  at  two  months 
after  date,  as  for  value  received ; 
which  instrument  plaintiff  request- 
ed  defendant  to  accept  towards 
payment  and  satisfaction  of  9/., 
and  for  the  plaintiff's  accommoda- 
tion as  to  the  rest,  and  which  the 
defendant  accepted  accordingly, 
and  delivered  to  the  plaintiff,  and 
thereby  became  liable  to  pay  to  the 


plaintiff  or  such  person  who  should 
place  his  name  thereto  as  drawer, 
or  his  order,  the  sum  of  20/.,  viz. 
towards  payment  of  the  sum  of  9/. 
and  for  the  plaintiff's  accommoda- 
tion as  to  the  rest,  and  that  the 
plaintiff  accepted  and  received  the 
bill  in  satisfaction  of  the  sum  of  9/., 
which  bill  was  not  due  at  the  com- 
mencement of  the  suit.  Non  as- 
sumpsit as  to  the  residue. 

Replication,  that  the  bill  re- 
mained unnegociated  in  the  hands 
of  the  plaintiff  without  any  drawer's 
name  to  it,  and  unpaid.  Held,  on 
demurrer  to  the  replication,  that  it 
was  bad,  and  the  plea  good ;  for, 
upon  the  facts  disclosed  in  the 
plea,  the  plaintiff's  right  to  sue 
for  the  original  debt  was  suspended 
till  the  expiration  of  the  two 
months,  and  till  the  maturity  and 
dishonour  of  the  instrument  when 
completed  as  a  bill.  Simon  v.  Lhydf 
E.  1835.  701 

See  AlUes  v.  Probjfn,  1079. 

A  declaration  in  debt  on  a  bond  in 
the  penal  sum  of  12,000/.,  set  out 
a  condition  for  payment  of  6000/. 
with  interest^  but  assigned  as  a 
breach  the  non-payment  of  the 
6000/.,  viz.  the  principal  only.  A 
plea  that  the  defendant  paid  the 
6000/.  with  interest  according  to 
the  form  and  effect  of  the  condi- 
tion, was  held  bad  on  special  de- 
murrer, for  importing  a  fact  into 
the  plea  which  was  not  alleged  in, 
or  necessarily  to  be  implied  from, 
the  declaration.  Bishton  and  Jno- 
ther  V.  Evans  J  E.  1835.  639 

Pleading  eviction  as  defence  to  tres- 
pass for  rent.  1106 

Assumpsit  on  a  bill  of  exchanse  by 
indorsee  against  drawer.  Plea, 
that  the  defendant's  indorsement 
was  in  blank ;  that  the  defendant 
delivered  the  bill  to  L.  L.,  a  per- 
son not  a  party  to  it,  for  the  spe- 
cific purpose  of  getting  it  discounted 
for  the  defendant,  and  paying  him 
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the  proceeds ;  but  that  Z.  Z.  frau- 
dulently, and  in  violation  of  good 
faith,  and  of  the  specific  purpose 
laid,  delivered  it  to  another  person, 
also  a  stranger  to  the  bill,  on  pre- 
tence of  securing  a  debt  due  to 
him  from  L.  L.     Replication^  that 
the  defendant  broke  his  promise 
without  the  cause  alleged  by  him 
in  his  plea.    On  speciaJ  demurrer 
to  the  replication,  that  the  general 
reph'cation  de  injurid  in  assumpsit 
was  bad:  Held,  that  the  plea  was  bad 
in  substance  on  general  demurrer, 
for  not  showing  distinctly  that  the 
defendant  never  had  value  for  the 
bill.    Noelv.Rkh,E.\SS5.     632 
Sanblet  that  the  replication  was 
good  in  substance^  as  putting  in 
issue  all  the  facts  constituting  the 
defence  set  up,  viz.  that  the  plain- 
tiff was  not  a  person  who  had  a 
right  to  sue.     lb. 
In  an  action  of  assumpsit  for  5000/., 
had  and  received  by  the  defendant 
to  the  plaintiff's  use,  the  defend- 
ant pleaded  as  to  that  sum,  that 
the  money  so  received  by  him  was 
the  amount  of  the  proceeds  of  the 
sale  of  goods  consigned  to  him  by 
P,  and  C.  as  their  own,  with  the 
plaintiffs'  knowledge   and   assent, 
(but  which  in  fact  belonged  to  P. 
and  C.  and  the  plaintiffs  jointly), 
as   a  security    for   any  advances 
made  to  P.  and  C.  by  the  defend- 
ant, with  power  of  sale  to  reim- 
burse himself  for   any   such  ad- 
vances ;  and  that  he,  not  knowing 
that  the  plaintiffs  had  any  interest 
in  the  goods,  advanced  6000/.  to 
i^  and  C.  on  the  security  of  them, 
and   aAerwards    sold   them«    and 
ottered   to  set   off    that    amount 
•gainst  the   damages  claimed   by 
the  plaintitis.     Replication,  de  in- 
jttri4»  and  new  assignment  Uiat  the 
pfaintifla  sued  not   only  for   the 
piocecdi  of  the  sale  of  the  goods 
Menlioiied  id  the  plea,  but  also  for 
itMTtd  by  the  defendant 


to  the  plaintiffs*  use,  being  the 
proceeds  of  other  goods,  which 
the  defendant,  by  a  letter  to  the 
plaintifis,  declared  to  be  under  his 
care  on  their  account.  Demurrer 
to  the  replication.  Held,  that  as 
the  plea  was  not  mere  matter  of 
excuse,  but  denied  the  promise  to 
the  plaintiff,  the  general  replica- 
tion de  injurid  was  bad;  and  that 
it  was  also  bad  for  two  other  rea- 
sons, viz.  that  the  plaintiffs  daimed 
an  interest  in  the  money  receiTed 
by  the  defendant  to  the  use  of  the 
plaintiffs,  and  also  derived  an  sa- 
thority  immediately  from  the  plain- 
tifis. Solly  and  Another  v.  Nask, 
E.  1835.  265 

The  plea  was  also  held  bad  on 
special  demurrer,  for  amounting 
to  the  general  issue^  and  for  dupli- 
city,    lb. 

To  a  declaration  for  assault  and  bat- 
tery, the  defendant  pleaded  that 
the  plaintiff  was  his  apprentice 
and  conducted  himself  improperly 
and  saucily,  wherefore  the  de- 
fendant moderately  chastised  him. 
Replication,  de  injurid  su4  pro- 
pria. Held,  that  only  the  cause 
alleged  in  the  plea  was  put  in 
issue,  viz.  whether  the  plaintiff 
misconducted  himself  as  appren- 
tice to  the  defendant,  and  that 
evidence  of  immoderate  and  ex- 
cessive chastisement  could  not  be 
given  upon  the  issue  so  joined. 
Pffin  an  Infant  j  by  J.  Penn  his  pro- 
chein  amy,  v.  IVard,  T.  1 835.    975 

A  count  in  trespass  stated,  that  de- 
fendant assaulted  plaintiff,  and 
wrenched  a  stick  from  his  hands, 
and  with  the  said  stick  and  his 
fists  gave  the  plaintiff  many  vio- 
lent blows^  &c.  Plea,  as  to  as- 
saulting the  plaintiff  with  the  said 
stick,  and  with  his  fists  giving  him 
blows,  son  assault  demesne.  Ver- 
dict for  defendant.  Held,  diat 
afler  verdict  the  plea  should  be 
read  with  a  stop  of  time  less  than 
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a  comma  afler  the  words  ''  as-  I 
saulting  the  plaintiflT,"  so  as  to 
answer  to  the  word  *'  and,"  so 
that  the  plea  sufficiently  justified 
the  battery  as  well  as  the  assault 
with  the  stick.  Blunt  v.  Btanmont^ 
T.  1835.  1100 

Covenant  on  a  mortgage  deed.     The 
declaration  stated  the  covenant  to 
be  to  pay  generally,   and  in  the 
breach  alleged  a  general  non-pay- 
ment.    The  defendant  set  out  the 
deed  on  oyer  and  demurrer  spe- 
cially, alleging  for  cause,  that  the 
covenant  was  to  pay  the  principal 
and  interest  at  a  specified  day  at 
or  in  the  porch  of  a  parish  church : 
Held,  that  as  the  plaintifT  has  set 
out  the  deed  according  to  its  legal 
effect,  he  could  not  demur  to  the 
declaration  on  the  mere  ground  of 
variance,  because  the  deed,  when 
set  out  on  oyer,  became  part  of 
the  declaration ;  but  had  the  breach 
laid  in  the  declaration  appeared  to 
be  no  breach  of  the  covenant  set 
out  on  oyer,  that  would  have  been 
ground   of  demurrer.     Pmne  and 
Others,  Executors  of  James  Paine, 
y.  Emery,  T.IS35.  1097 

To  a  declaration  on  a  bill  by  indorsee 
against  his  immediate  indorser, 
wno  was  the  drawer,  the  defend- 
ant pleaded  that  he  indorsed  the 
bill  to  the  plaintiff  without  having 
or  receiving  any  value  or  consi- 
deration whatsoever  for  or  in  re- 
spect of  his  said  indorsement,  and 
that  he  the  said  defendant  had  not 
at  any  time  had  or  received  any 
value  or  consideration  whatsoever 
for  or  in  respect  of  such  indorse- 
ment : — Held,  after  verdict  for 
defendant,  that  the  plea  was  good. 
Easton  v.  Praichett,  T.  1835. 

1129 

An  administratrix  concluded  her  de- 
claration with  a  profert  of  letters 
of  administration  "  duly  granted 
by  the  consistory  court  of  St, 
Asaph,'^  omitting  all  statement  of 


the  grant  of  them  in  the  body  of 
the  declaration,  and  not  statins 
any  date  of  such  grant.  Held 
bad,  on  special  demurrer,  for  not 
showing  that  the  letters  of  admini- 
stration were  granted  by  the  pro- 
per authority,  viz.  the  ordinary, 
or  alleging  that  the  consistory 
court  of  St.  Asaph  had  a  special 
power  to  grant  them.  John  Hughes 
and  Elizabeth  his  Wife,  Administra- 
trix, V.  WilUams,  T.  1835.      1104 

Assumpsit  on  a  bill  of  exchange,  by 
indorsee  against  acceptor,  with 
counts  for  goods  sold  and  money 
due  on  an  account  stated.  Plea, 
as  to  S3l,,  part  &c.,  that  af^er  the 
several  causes  of  action  in  respect 
of  that  sum  had  accrued,  the 
plaintiffs — by  agreement  with  the 
defendant,  m  consideration  that 
the  defendant  would  secure  that 
sum,  by  executing  a  mortgage  of 
certain  premises  when  called  on  to 
do  so,  the  amount  to  carry  interest 
and  be  payable  by  instalments- 
undertook  that  no  proceedings 
should  be  instituted  against  the 
defendant  in  respect  of  that  sum, 
unless  default  were  made  in  pay- 
ing the  instalments.  The  plea 
then  averred  the  defendant's  con- 
stant readiness  to  execute  the 
mortgage,  but  that  he  had  never 
been  called  on  to  do  so.  Held, 
that  the  plea  was  bad  on  special 
demurrer,  for  pleading  matter  of 
accord,  without  alleging  it  by  way 
of  satisfaction.  AlUes  and  Others 
V.  Prolfyn,  T.  1835.  1079 

On  joint  or  several  covenants.     See 
Lane  v.  Drinkwater,  40 

Easement  under  3  &  4  fF.  4.  c.  71. 

68 

Admitting  facts  alleged  on  previous 
pleading.  147 

That  promise  was  made  on  a  Sunday. 

116 
See  Sunday. 
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POOR,  DIRECTORS  OF. 

Liability  of  one  of  several.  316 

POOR  RATE. 

Cannot  be  referred  to  arbitration. 

1047 

PORT  AND  PORT  DUTY. 

514,  871 
See  Jenkins  v.  Harvey,  S26 

POSSESSION.  309 

POUNDAGE. 

See  Sheriff. 

PRACTICE. 

(Amendment,) 

In  an  action  for  negligence,  by  which 
a  coach  was  injured,  a  plaintiff 
declared  and  proceeded  to  issue  in 
the  name  of  *'  WUliam"  Moody: 
the  court  refused  to  amend  the 
proceedings  by  substituting  the 
name  of  John,  which  was  the  name 
of  the  father  of  William,  though 
John  was  sworn  to  be  the  party 
originally  intended  to  be  the  plain- 
tiff; for  if  that  was  the  fact  it  was 
too  late  in  the  cause  for  the  de- 
fendant to  take  advantage  of  the 
misnomer,  and  if  it  were  not,  no 
amendment  should  be  granted  for 
the  purpose  of  letting  in  his  evi- 
dence. Moody  V.  Aslatt  and 
Others,  H.  1835.  49« 

A  plaintiff  who  has  obtained  an  order 
to  amend  his  declaration  with  leave 
to  defendant  to  plead  de  novo, 
may  proceed  to  trial  without  a- 
mending  or  rescinding  the  order  to 
amend.  Black  v.  Songster,  M. 
1834.  171 

{Appearance,) 

An  appearance  irregular  as  to  the 
parties*  names,  was  entered  in  due 
time.  The  defendant,  on  receiving 
notice   from  the  plaintiff  of  the 


mistake,  promised  to  correct  it; 
but  afterwards,  at  the  end  of  the 
next  term  after  service  of  the  writ, 
entered  a  new  appearance  in  a 
fresh  book,  and  having  demanded 
a  declaration,  signed  judgment  of 
non-pros  for  not  declaring  in  dite 
time.  The  court  set  aside  the 
judgment  without  costs,  saying, 
the  irregular  appearance  might 
have  been  amended  in  the  book. 
Bates  V.  Botten,  T.  1 835.  1065 
A  defendant  has  till  the  end  of 
the  term  after  service  of  the  writ 
to  enter  an  appearance,  if  the  pkin- 
tiff  does  not  do  so  for  him  within 
eight  days  after  such  service,  pur- 
suant to  Stat.  2  fV,  4.  c.  39.  sell. 
No.  1.  76. 
After  a  sheriff  has  returned  that  he 
has  levied  40<.  under  a  distringai, 
the  plaintiff  may  enter  an  appear- 
ance without  any  affidavit  of  the 
due  execution  of  the  writ,  for  the 
return  sufficiently  shows  it.  Pagt 
v,Hemp,T.l8S5.  1095 

{Aitachfnent,) 

An  attachment  against  a  prisoner  in 
custody  of  the  marshal  should  be 
lodged  with  the  sheriff,  who  will 
take  him  on  it  when  he  is  out  of 
that  custody ;  and  it  is  irregular  to 
bring  him  up  to  charge  him  with 
it.     Boucher  v.  Sims,  T.  1835. 

1095 

(Discontinuance.) 

If  after  general  verdict  for  defendant, 
the  plaintiff  obtain  a  rule  to  dis- 
contmue,  it  will  be  set  aside  on 
motion.  Goodenough  v.  BeetleSf  E. 
1835.  793 

(Notice  of  Trial.) 

It  is  irregular  to  deliver  an  issae 
with  a  notice  of  trial  indorsed  for 
one  day,  and  at  the  same  time  to 
deliver  a  separate  notice  of  trial 
for  a  different  day.  Kerry  v.  Bof- 
nolds,  T.  1835.  1094 
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(Nul  iiel  Record.) 

Where,  on  issues  of  nul  del  record, 
the  plaintiff  draws  up  the  record 
for  the  defendant,  a  four-day  rule 
to  produce  the  record  must  be 
served  on  the  defendant.  Begbie 
V.  GrenviUe,  H.  1835.  485 

(Proceeding  to  Trial.     See  Amend- 
ment) 
{Putting  cff  trial.)  488 

(Rules.) 

Mistakes  in  terms  of  rules  may  be 
amended  on  motion  to  open  them 
made  within  the  same  term,  or 
perhaps  that  following,  but  where 
more  time  has  elapsed,  the  affida- 
vits used  on  the  occasion  of  making 
the  first  rule  absolute,  cannot  be 
referred  to  in  order  to  open  it, 
unless  the  new  motion  is  made 
and  the  new  rule  drawn  up  on 
reading  them.  Lord  v.  Hope^  H. 
1835.  487 

(Trial,  Course  at.) 

Where  there  are  several  defendants 
who  defend  and  appear  bv  several 
attornies  and  counsel,  the  latter 
may  cross-examine  the  plaintiff's 
witnesses  and  address  the  jury  se- 
parately. Bidgway  v.  Philm  and 
Broadhurst,MASS4.  131.  Sedqu. 

(Right  to  reply.) 

By  crown,  on  motion  for  new  trial, 
afler  verdict  for  crown.  514 

(Right  to  begin.)    571,  567,. 568 

PRESUMPTION. 
Of  act  of  parliament.  446 

PRESENTMENTS. 

See  Evidence. 


PROCEDENDO. 

PROCLAMATIONS. 
See  Outlawry, 
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PROMISSORY  NOTE. 

See  Bills  and  Notes. 

PROMOTIONS. 
See  Memoranda. 

PROPOSAL. 
By  parol.  417  n. 

RAIL-ROAD. 

See  Easement — Trespass. 

RECOGNIZANCES  FORFEIT- 
ED.   See  278. 

REGULiE  GENERALES. 

Reg.  Gen.  Hil.  48  G.  3.  724 

K.  B.  Mich.  59  G.  31   184 

Exch.  Mich.  9  G.  4.     525 

Trin.  1  fT.  4. 

1  JV.  4. 

1  W.  4. 

1  w.  4. 


Hil.  2  W.  4.  No.  5. 
2  W.  4.  No.  7. 


524 
540 
533 
227 
821 

457 
Mich.  2  W.  4.  No.  10. 

211 

Hil.  2  W.  4.  No.  12.  200 

2  W.  4.  No.  19.  196 

2  IF.  4.  No.  64.  798 

2^.  4.  No.  70.  180 

2  W.  4.  No.  70.  818 

2  W.  4.  s.  71.  490 

2  IF.  4.  No.  74.  962 

1832,  No.  ii.  180 

Mich.  1832  130 

3  fF.  4.  No.  1.  618 

3  W.  4.  No.  11.  821 

4^.  4.  No.  1.  168 


Hil.  4  W.  4.  No.  2.  391, 

392 

4  W.  4.  No.  5.  727 

4  W.  4.  No.  6.  385 

4  W.  4.  No.  7.  717 

4  W.  4.  No.  9.  764 

4  W.  4.    534,  559 

4  fV.  4.  No.  1.  201 

4  W.  4.  No.  1.  s.  3. 

567 
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Reg.  Gen.  Hil.  4  W.  4.  No.  t.   167, 
177,  786 

• 4  W.  4.  No.  S.     524 

. 4  W.  4.  No.  8.    814, 

485 

. 4  W.  *.  No.  17.  526. 

564,  790,  840 

4  W.  4.  No.  19.    764 

4  IK.  4.  No.  19.    790 

4  W.  4.  No.  20.   788 

4  W.  4.  Nos.  i.  &  ii. 

535 

. 4  W.  4.  No.  iii.    551 

4  W.  4.  No.  iv.  1086 


RENT. 

Apportionment  and  auipenuon  of. 

1106 
RENTS. 

jI,  being  tenant  in  fee,  died  in  Janu- 
ary 1838,  during  the  currency  of 
several  Ladtf-day  and  May-diu/ 
tenancies  from  year  to  year,  with- 
out having  given  notices  to  quit 
in  due  time,  and  devised  to  B.  for 
life,  who  died  in  August  1833, 
after  the  expiration  of  those  years 
of  tenancies,  which  were  current 
at  the  death  of  the  testator,  and 
within  the  first  half  year  of  the 
fresh  tenancies  :— Held,  that  the 
administrator  of  B.,  the  devisee 
for  life,  could  not  recover  that 
portion  of  the  rent  which  became 
due  between  January  1833  and 
August  1833,  under  11  Geo.  %.  c. 
19.  s.  15. :  for  both  the  tenancies 
running  durina  that  time,  were 
created  not  by  her  but  by  the  te- 
nant in  fee,  and  did  not  therefore 
determine  with  her  life.  Botht- 
rw/d,  Adminatrator  of  Rebecca 
Shaddick.Y.  Woolley,  H.  1835. 

522 
REPLEVIN.     See  1106. 

REPRESENTATION,  C44. 

REPUTATION. 
See  Crease  v.  Barrett.  458 


RESCINDING  CONTRAC 
RESERVATION  IN  DE! 

RESIDUE. 

See  HiU  v.  Hartey. 

REVENUE  LAWS. 
Do  not  bind  foreigners. — S« 

OLINO. 

SALE. 

Deducting  expeiwM  of- — Si 
xirr. 

SAY,  644.  655. 

SCIENTER,  1085. 

SEA-SHORE. 

See  TaOot  v.  LmM. 

SEAMEN. 

The  capUin  of  a  whaler  wa 
owner  of  the  vessel,  A 
about  to  sail  on  a  whalbg 
signed  articles  of  agreef 
to  sue  any  of  the  owi 
wages  except  one,  who 
captain,  and  the  only  own 
to  the  articles.  The  othe 
sold  the  car^  when  broug 
received  the  proceeds, 
managing  owner  settled  tl 
with  the  seaman,  but  it 
the  seaman  could  not 
owner  not  named  in  the 
M'Aulife  V.  Bicknell  «» 
T.  1835. 

On  settling  with  the  le 
his  wages,  tne  owner  cl 
make  deductions  for  ii 
and  interest  on  advances 
him  on  account  of  wages, 
trial  the  owner's  clerk  pro 
charges  to  be  usual.  Tb 
remonstrated  against  tt 
eventually  accepted  th« 
offered  him  minus  (he  dc 
I      and  signed  ■  receipt  m 
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whole  wages : — Held,  that  he  was 
estopped  from  recovering  from  the 
owners,  the  sums  thus  deducted. 
M'Auliffe  V.  Bicknell  and  Others, 
T.  1835.     See  1035. 

A  seaman  stipulated,  that  in- 
stead of  receiving  monthly  wages, 
he  should  have  a  90th  share  •  of 
the  net  proceeds  of  the  cargo  to 
be  obtained  on  a  whaling  voyage. 
The  owner  charged  him  wiUi  in- 
surance on  his  share,  though  the 
freight  had  never  been  insured ; 
the  seaman  remonstrated,  but 
finally  took  the  balance  minus  the 
deductions,  and  signed  a  receipt 
as  for  his  whole  wages :  Held,  that 
he  was  estopped  from  recovering 
back  the  item  for  insurance  as 
money  had  and  received  to  his  use, 
and  that  the  owner  need  not  plead 
a  set-off  in  order  to  insist  on  that 
deduction  ;  for  the  seaman  was  a 
joint  adventurer.     lb, 

SEQUESTRATION. 

Assignees  of  an  insolvent  incumbent, 
who  have  published  a  sequestra- 
tion, are  not  entitled  to  receive 
arrears  of  composition  for  tithes 
due  before  such  publication ;  for 
that  writ  only  operates  prospec- 
tively from  the  time  of  such  publi- 
cation. H^aite,  Clerks  v.  Bishop, 
Laxcrence,  Brooke,  and  Nokes,  M. 
1834.  90 

The  property  of  an  incumbent 
in  the  profits  of  his  living  is  not 
bound  from  the  time  of  lodging 
the  leoari  facias  in  the  bishop's 
registry,     lb. 

A  sheriff  returned  to  a  capias  vtla" 
gatum  on  mesne  process,  that  the 
defendant  had  no  goods  nor  any 
lay-fee  in  his  bailiwick,  but  had  a 
rectory,  without  stating  that  he 
had  seized  it  into  his  hands.  The 
court  awarded  a  sequestrari  facias, 
in  order  that  the  plaintiff  might 
obtain  his  debt  out  of  profits  paid 
into  the  treasury.    Rex  v.  Arm- 


strong,  CUrkf  in  the  itut  of  Swann 
V.  Armstrong,  E.  1835,  752 

SETTLEMENT  OF  ACCOUNTS. 
Effect  of.  359.  1035 

SET-OFF. 

Taking  plea  of,  distributively.     535 

Evidence  of,  not  admissible  in  plea 

of  payment.  535 

In  action  on  bill  or  note.  172 

SHERIFF. 

See  Writ  of  Trial. 

In  order  to  set  aside  an  attachment 
against  a  sheriff  for  not  bringing 
in  the  body,  the  affidavit  should 
state  that  the  application  is  made 
on  his  behalf,  and  at  his  expense, 
as  well  as  that  he  is  not  in  collu- 
sion with  the  defendant,  by  ana- 
logy to  Reg.  Gen.  K.  B.  M.  59  G. 
3.  The  King  v.  The  Sheriff  of 
Surrey,  in  freston  v.  Woods,  M. 
1834.  184 

In  an  action  against  a  sheriff  for  ex- 
tortion by  his  officer^  the  latter,  in 
consideration  of  a  stay  of  pro- 
ceedings, undertook  by  a  written 
memorandum  to  pay  a  sum  of 
money  to  the  plaintiff  in  seven 
days  with  costs,  and  on  default  of 
such   pavment,   to  withdraw    his 

Elea  ana  suffer  the  plaintiff  to 
ave  judgment.  On  motion  to 
the  court  to  compel  the  officer  to 
perform  his  undertaking,  they  re- 
fused to  do  so  in  thai  summary 
way,  saying  he  was  not  an  officer 
of  the  court.  Brawn  v.  Gerard, 
Bart.,  M.  1834.  220 

An  execution  having  issued  against 
a  trader,  his  goods  were  seized 
and  sold  under  it,  afler  he  had 
committed  an  act  of  bankruptcy. 
The  assignees  having  brought  tro- 
ver,— Held,  that  the  jury,  in  as- 
sessing the  damages,  might  deduct 
the  expenses  of  the  sale  from  the 
proceeds  of  the  goods.      Clarke 
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and  Another^  Jtsignea  of  Sutton,  a 
Bankrupt  J  v.  Nicholson,  Esq^  late 
Sher^  of  Surrey,  H.  1835.  233 
Ajf.  fa.  returnable  30th  December 
1833,  was  delivered  to  a  sheriff  to 
be  executed  on  the  20th.  The 
sheriff  went  out  of  office  in  Feb~ 
ruary  1834,  without  executing  the 
writ,  and  without  having  been 
ruled  to  return  it.  In  June  1 834, 
the  new  sheriff  was  ruled  to  re- 
turn the  writ,  which  not  being 
done,  a  rule  to  return  the  writ 
was  served  on  the  under-sheriff  of 
the  late  sheriff  in  November  1834. 
Held,  that  the  late  sheriff  was 
not  liable  to  attachment,  (3  &  4 
W.  4.  c.  99.  s.  7.)  Yorath  v. 
Hopkins,  £.  1835.  794 

The  sheriff,  if  not  judge  of  the 
county  court,  is  such  a  constituent 
part  of  it  for  the  issuing  process 
of  execution  on  its  judgments, 
that  he  is  not  liable  for  a  wrongful 
act  done  by  the  bailiff  in  execut- 
ing such  process,  he,  the  sheriff, 
not  being  bound  to  execute  it 
personally,  as  in  the  case  of  writs 
of  execution  directed  to  him  out 
of  a  superior  court,  and  not  ap- 
pointing the  bailiff  who  executes 
It.  Tunno  v.  Morris,  Esq.,  T. 
1835.  949 

A  sheriff  levied  goods  of  defendant 
appraised  at  824/.,  under  crown 
process  of  extent  in  chief  against 
him,  for  penalties  of  1000/.  in- 
curred under  the  excise  laws. 
The  sheriff  remained  in  possession 
during  a  long  negotiation  entered 
into  with  the  excise  by  the  de- 
fendant to  mitigate  the  penalties. 
At  last  the  excise  accepted  500/. : 
Held,  that  the  sheriff  was  entitled 
to  poundage,  not  on  824/.,  the 
whole  value  of  the  soods  seized, 
but  on  500/.  only,  that  being  the 
sum  actually  obtained  by  the 
crown.     Rex  v.  Robinson,  T.  1835. 

1095 
The  particulars  of  demand  claimed 


16/.  I0#.  BeL  for  goods  sold  lo 
delivered,  and  an  order  wj 
granted  for  trial  before  the  sberii 
under  3  &  4  /F.  4.  c.  42.  s.  1 
The  writ  of  summons  when  pr 
duced  was  indorsed  for  a  sa 
above  20/.  The  defendant  had 
verdict  on  evidence  not  coven 
by  the  plea.  The  court  set  ask 
the  verdict,  and  amended  the  wi 
of  summons  by  altering  the  ii 
dorsement  to  16/.  Ids,  8^.,  alloi 
ing  the  defendant  to  plead  de  doti 
Edge  V.  Show  and  Jrrfe,  T.  1835. 

112 
A  sheriff  who  receives  an  ord( 
to  try  a  cause,  most  try  it,  thong 
the  writ  of  summons  be  indorse 
for  a  sum  above  20/.  ii 

The  court  will  not  grant  a  sheri 
relief  under  sect.  6.  of  the  into 
pleader  act  1  fP.  4.  c.  5%.,  if  atdi 
time  of  the  motion  the  goods  in  db 
pute,  or  their  proceeds,  are  not  i 
his  hands  but  paid  over.  Scoti 
Assignee,  v.  Lrms,  Esq.,  T.  1855. 

108^ 
Delivery  of  a  warrant  under  a  cs.  sa 
to  a  deputy  sheriff  at  his  ofiBoe  ii 
London,  within  the  next  term  afb 
that  in  which  judgment  was  signed, 
is  a  charging  in  execution  in  doe 
time,  being  the  same  as  a  delivery 
to  the  sheriff.  (3  &  4  ff.  4.  c. 
42.  s.  20.)  WiUiams  v.  Wami, 
T.  1835.  lies 

Trial  before.  See  Judgment  as  nf 
Case  of  Nonsuit. 

SITTINGS  IN  TERM. 
Johnson  v.  Budge.  197 

SLANDER, 

Where  a  plaintiff  recovered  less  than 
40s.  damases  for  words  slanderoiis 
in  themselves,  and  spoken  of  him 
in  his  capacity  as  a  achoolmast^f 
be  is  entitled  to  no  more  costs  thin 
damages,  and  the  judge  cannot  cer- 
tify for  fuU  costs  (21 7. 1.  c  16.  s. 
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6.)    GoodaU  v.  EnseU,    E.   1835. 

793 

SMUGGLING. 

A  foreign  vessel  not  square  rigged, 
and  coming  within  a  league  of  the 
shore  of  any  part  of  the  united 
kingdom,  having  had  prohibited 
goods  on  board  in  the  same  voyage, 
though  having  unshipped  them  be- 
fore coming  within  that  distance, 
is  liable  to  forfeiture  on  informa- 
tion in  rem,  under  3  &  4  fT.  4.  c. 
53.  s.  2.  A  Homey-General  v.Schiers 
and  Another,  T.  1835.  1029 

SPECIAL  CASE. 
Under  3  &  4  fF.  4.  c.  42.  s.  25.     451 

STAMPS. 
See  Bills  and  Notes. 

A  promissory  note  for  payment  of 
20/.  to  B,  on  demand,  with  lawful 
interest  till  payment,  for  value  re- 
ceived. Held,  that  this  was  a  note 
of  the  second  class  mentioned  in 
55  G.  3.  c.  184.,  viz.  payable 
olkeraue  than  to  bearer  within  two 
months  after  date;  and  therefore 
required  only  a  \s,  6d.  stamp. 
Dixon  V.  Chambers,  H.  1835.     502 

Where  a  stamped  pajper,  containing 
one  agreement,  refers  to  another 
unstamped  paper,  so  that  the  two 
papers  in  fact  form  only  one  agree- 
ment, the  latter  is  admissible  in 
evidence,  without  a  stamp.  Peate 
v.Dicitfn,  M.  1834.  116 

An  instrument  executed  in  1805  was 
then  stamped  with  a  1 5s,  stamp  as 
an  agreement,  being  in  reality  a 
lease,  and  as  such  liable  to  a 
1/.  iOs,  stamp.  In  1834  it  was 
stamped  in  pursuance  of  37  G.  3. 
c.  136.  s.  2.  with  a  1/.  stamp,  that 
being  the  lease  stamp  imposed  in 
1815  by  55  Geo.  3.  c.  184.,  which 
repealed  the  existing  duties.  Held, 
that  it  was  properly  stamped. 
Buchvorth  v.  Simpson  and  Another, 
H.  1835.  344 

VOL.  V. 


Real  estate  was  devised  to  trustees 
for  the  benefit  of  several  parties 
for  life,  and  after  their  deaths  to 
be  distributed  among  their  children 
and  others.  The  devisor  added 
this  direction,  **  it  shall  be  lawful 
for  the  trustees  to  sell  the  same, 
or  any  part  thereof,  as  shall  appear 
most  expedient  to  any  trustee  or 
trustees  for  the  time  being,  towards 
the  management  of  my  property 
and  affairs.  In  the  matter  of  the 
Estate  and  Effects  of  John  Evans, 
deceased,  E.  1834.  660 

A  part  was  sold  by  the  trustees 
soon  after  the  death  of  the  devisor, 
it  beina  advantageous  so  to  sell  it 
for  building,  and  the  rest  was  sold 
ten  years  after  by  order  of  a  court 
of  equity.  Held,  that  neither  sale 
was  of  property  directed  to  be  sold 
by  the  testator,  within  the  meaning 
of  55  G.  3.  c.  184.,  schedule,  part 
3.,  and  therefore  that  no  stamp 
duty  was  payable.     lb. 

STATUTES. 

Exception  of  one  thing  in,  cannot 
impose  a  charge  on  another  by  im- 
plication. 1007 
1  Edw.  3.  c.  16.  192 
4  Edw.  3.  c.  7.  994 
4  Edw.  3.  c.  1 1 .  990 
25  Edw.  3.  c.  2.  286 
3^  Edw.  3.  c.  1.  192 

7  H.  4.  c.  9.  369 

8  H.  6.  c.  5.  879 
23  H.  6.  c.  9.  781 
23  H.  8.  c.  15.  323 
27  H.  8.  c.  20.  443 
32  H.  8.  c.  9.  754 

c.  34.  354 

34  &  35  H.  8.  c.  36.  ss.  91  &  128. 

903 

37  H.  8.  c.  12.  489 

28l  3  Edw.  6.  c.  13.  438 

\Eliz.c.U.  518 

31  Eliz.  c.  3.  s.  1.  198 

43  Eliz.  c.  5.  237 

1  Jac.  1.  c.  15.  494 
4i 
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21  Jac.   1.  C.  3. 
C.  16. 

■        c.  16.  s.  3. 

■    c.  16.  s.  6. 

■ '  c.  23,  s.  8. 

13  &  U  Car.  2.  c.  11. 
17  Car.  2.  c.  8. 
29  Car.  2.  c.  3. 
— ^—  c.  3.  s.  16. 

■'    c.  7. 
5  fF.  3.  c.  21.8.  11. 
9  &  10  »5^.  3.  c.  25.  8.  59. 

3  WUl^M.  c.  11. 

4  ^itn.  c.  16.  8.  20. 

7  Ann.  c.  20.  s.  17. 

8  ^nn.  c.  7.  s.  17. 
3  G.  1.  c.  15.  s.  3. 
12  G.  1.  c.  29. 

2  G.  2.  c.  23.  s.  23. 

5  G.  2.  c.  30.  8.  41. 
11  G.  2.  c.  19. 

— c.  19.  8.  8  &  9. 

c.  19.  s.  15. 

c.  19.  s.  21. 


c.  19. 


17  G.  2.  c.  5.  8.  6. 

18  G.  2.  c.  20. 

24  G.  2.  c.  44.  8.  1 . 

• —  c.  44. 

c.  44.  8.  6. 

S2  G.  2.  c.  28.  s.  13. 
14  G.  3.  c.  78.  8.  43. 

25  G.  3.  c.  S5.  8.  9. 
30  G.  3.  c.  82.  8.  7. 
S5  G.  3.  c.  73.8.  221. 
3Q  G.  3.  c.  69. 

37  G.  3.  c.  136.  s.  2. 

38  G.  3.  c.  60.  8.  56. 

39  &  40  G.  3.  c.  104.  s.  12. 

42  G.  3.  c.  99.  8.  2. 

43  G.  3.  c.  46.  8.  3. 

~    C.  «/*/.  8.  /5. 

55  G.  3.  c.  103. 

c.  184. 

c.  184. 

c.  184. 

c.  184. 

c.  192 

67  G.  3.  c.  11. 
c;  99. 


393 
955 
748 
793 
287 
516 
197 
650 
100 
116 

19 

19 
365 
785 
1008 
520 
1095 
724 

81 
384,  772 

24 
734 
413 
522 
409 
591 
783 
480 
200,  583 
481 
189 
429 
725 
896 
603 
317 
603 
344 
460 
796 

eeo 

355 
431 
911 
660 
502 
344 
948 
899 
917 
S58 


1  &2G.  4.  c.  115.  8.  21. 
3G.  4.  c.  120.  s.  110. 
5  G.  4.  c.  18.  8.  6. 

c.  74. 

■      c.  74.  8.  15. 

c.  83,  8.  7f  8y  18. 


920 
6$ 
186 
360 
359 
783 


812,  494,  965 

1084 

965 

160 

15 

1103 

140 

519 

517 

514 

137 

93 
779 
SiS 
757 
1000 
955 
748 
476 
ft99 
249 


6  G.  4.  c*  16*  s.  8. 

c.  16.  8.  21. 

c.  16.  8.  82. 

c.  1 6.  8.  82. 

c.  16.  8.  96. 

c.  16.8.  127. 

c.  17.  8.  73. 

c.  107. 

c.  111.  8.  2. 

c.  188.  8.  45. 

7  G.  4.  c.  46. 

c.  57.  8.  32. 

c.  57.  8.  28. 

c.  64.  8.  19. 

7  &  8  G.  4.  c.  29.  8.  35, 
c.  29.  8.  42. 

"■— ■— — — — ^—  C.    vOm    8.     9. 

9  G,  4.  c.  14. 

C.   14.  8.   1. 

c.  27.  8.  160. 

c.  31  &  69. 

10  G.  4.  c  44.  8.  4. 

11  G.  4.  &  1  JV.  4.  c.  70.  8.  1.    917 

c  70,  8.  11.  776 

1  fV,  4.  c.  22.  487 

1  &  2  fF.  4.  c.  56,  915 
c.  58.  8.  90.  1067, 1083 

2  JF.  4.  c.  3.  8.  10.  421 
c.  39.                136,  217,  525, 

792,  971 

c.  39.  8.  4.  130 

c.  39.  8.  12  &  14.     211,585 

c.  39.  Sch.  No.  1.  1065 

c.  39.  s.  3.  Sch.  No.  3.  1093 

c.  39.  Sch.  No.  4.    715,  971 

c.  39.  8.  12.  Sch.  No.  4.  198 

179,821 

422 

429 

15 

84 

564, 

725,  786 

992 

777,  778 


c.  39.  8.  11. 

2  &  3  JF.  4.  c.  89.  8.  10. 

c.  42. 

c.  114.  8.  7. 

c  71.  8.  5. 

c.  42.  8.  1. 


c.  42.  8.  2. 

c.  42.  8.  11. 
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»&SfF.^.c.  42.  8.  17.      149 

c.  42.  8.  17  &  18.  tl5 

c.  42.  8.  20.    981,  ei 

ieq.  1134 

c.  42.  8.  23  &  24.  685 

c.  42,  8.  24.  535,  572 

c.  42.  8.  25. 

c.  42.  8.  25, 

c.  42.  8.  27. 

c.  42.  8.  31. 

c.  42.  8.  32. 

c.  42.  8.  40. 
c.  42.  8.  44. 
c.  43:  8.  11. 
c.  50.  8.  1. 
c.  52.  8.  17. 


c.  52.  8.  20. 
c.  52.  8.  58. 
c.  bS. 

c.  6S*  8.  28. 
c.  53.  8.  44. 
c.  56.  8.  2. 
c.  67.  8.  1. 
c.  71.  8.  8. 

C.  "".  8.  7  a 


655 

451 

185 

323 

1092 

981 

323 

492 

517 

206, 

216,  1132 

206,  216 

516 

1029 

206,  216 

1131 

517 

24 

2,69 


794 

4  &  5  IT.  4.  c.  51.     1000  tt  seq. 

c,  62.  8.  26.      221 

c.  126,  8.  26.     512 

5  &  6  IT.  4.  c.  19.       1041  n. 

c.  29.  930 

c.  29.  s.  25.      915 

7  &8  W.4.C.  53.     1000  et  seq, 

STATUTES,  LOCAL. 
See  C08T8. 

SUBP(ENA. 

Attendance  on.     See  Dixon  v.  Lee, 

180 

SUNDAY. 

A  plea  tliat  the  promise  and  under- 
taking mentioned  in  the  declaration 
waa  made  on  a  Sunday,  need  not 
conclude  contra  formam  atatud  (29 
C.  2.  c.  7.)  Peate  ▼.  Dicken.  116 
An  attorney  ia  not  within  29  C. 
2.  c.  7,  and  if  he  were  an  attorney, 
who  on  a  Sunday  entered  into  an 
agreement    to    8ett]e  hia   client's 


affaira,  by  which  he  incurred  per- 
sonal responsibihty,  would  not  be 
''  exercising  his  ordinary  calling** 
within  that  act.     Ih. 
Caaea  collected.  122  n. 

TENANCY  AT  WILL. 

A  tenancy  at  will  is  determined  by 
the  lessor's  execution  of  a  feoiT* 
ment  with  livery  of  seisin  indorsed, 
followed  up  by  livery  of  seisin  to 
the  feoffee  made  by  the  lessor's 
attorney  on  the  land,  though  at  the 
time  the  livery  was  so  made,  the 
tenant  at  will  was  off  the  land, 
and  had  no  notice  of  the  determi- 
nation of  the  will.  Ball  v.  CulU- 
morey  Thomas  Withers,  and  Others^ 
E.1835.  753 

TIN  MINES. 
Tolls  of,  &c.  458 

TITHES. 

The  rector  of  a  parish  situate  partly 
in  the  city  of  London,  and  partly 
in  the  county  of  Middlesex,  nled  a 
bill  against  the  occupiers  of  cer- 
tain houses  situate  within  the  Mid- 
dlesex part  of  the  parish,  for  pay- 
ment by  them  as  occupiers  or 
tenants  of  the  said  houses  respec- 
tively, of  certain  sums  which  they 
as  such  occupiers  or  tenants  of  the 
said  houses  respectively,  were  by 
ancient  custom  or  usage,  time  out 
of  mind,  bound  to  pay  to  such 
rector  in  lieu  of  titnes  annually. 
The  time  when  the  sites  occupied 
by  the  houses  were  first  built  on 
did  not  distinctly  appear,  but  it 
was  proved  that  for  100  years 
past  the  successive  occupiers  of 
these  particular  houses  had  uni- 
formly paid  to  the  rector  for  the 
time  bemg,  certain  speci6ed  and 
invariable  sums  in  respect  of  each 
house.  Payments  of^this  nature 
were  not  general  throughout  the 
Middlesex  part  of  the  parish,  nor 
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were  they  claimed  from  houses  on 
new  sites.  The  sums  paid  by 
each  respective  house  were  differ- 
ent, and  did  not  appear  to  bear 
any  distinct  rate  or  proportion  to 
the  values  of  the  particular  houses 
inter  se.  Held,  that  the  proper 
inference  from  these  facts  was, 
that  the  payments  claimed  had 
been  made  from  time  immemorial, 
and,  consequently,  that  they  were 
legally  recoverable;  not  only  be- 
cause a  legal  origin  could,  in  seve- 
ral ways,  be  suggested  for  them, 
but  also  with  reference  to  a  re- 
peated series  of  decisions  establish- 
ing similar  payments  under  cir- 
cumstances resembling  those  be- 
fore the  court.  Beresford,  Clerks 
Y.  Newton^  Anderdon  and  Others, 
H,  1835.  432 

TOLLS. 

In  1795  the  corporation  of  Truro  let 
to  the  plaintifTs  testator  the  office 
of  meter  of  the  borough,  with  all 
fees^  emoluments,  &c.  arising  from 
the  measuring  of  coal,  &c.  which 
should  be  imported  or  exported 
within  the  limits  of  the  borough, 
after  proving  the  corporation's 
right  to  toll.  In  assumpsit  for  this 
toll  it  was  proved,  that  from  1772 
to  1828  (fifty-six  years)  their  les- 
sees had  received  ^d.  a  chaldron 
upon  the  measuring  all  coal  im- 
ported as  above.  Ihc  judge  told 
the  jury  that  he  knew  no  rule  of 
law  which,  upon  the  evidence  of 
modern  usage  laid  before  them, 
would  prevent  them  from  presum- 
ing the  immemorial  existence  of 
the  right  to  the  payment ;  but  did 
not  inform  them  that  the  plaintiff* 
might  be  entitled  to  it  as  a  port- 
duty,  and  therefore,  not  against 
common  right,  or  requiring  an 
origin  so  ancient  as  the  time  of 
legal  memory:— Held,  that  though 
this   omission   might  not  amount 


to  a  misdirection,  a  new  trial  most 
be  granted.  Jenkuu,  Executrix, 
V.  Harvey,  H.  1835.  326 

Assumpsit  for  a  toll  in  the  nature 
of  a  port-duty.  The  first  count 
stated,  that  the  mayor  and  bur- 
gesses of  the  borough  of  Tnro 
had,  from  time  whereof  the  me- 
mory of  man  was  not  to  the  con- 
trary, held  and  exercised  by  the 
mayor  of  the  said  borough,  or  the 
lessee  or  lessees  of  the  said  mayor 
&c.  for  the  time  being,  or  their 
deputy  or  deputies,  a  certain  an- 
cient office  or  place  of  meter  for 
the  measuring  of  all  coal  imported 
by  sea,  and  brought  withm  the 
limits  of  the  port  of  Truro,  to  be 
there  disposed  of,  and  that  from 
time  whereof  &c.,  there  had  be- 
longed to  the  said  mayor  and  bur- 
gesses, by  reason  of  the  said  office, 
an  ancient  fee,  reward,  or  toll,  for 
the  measuring  as  aforesaid,  and  for 
the  keeping  and  maintaining  of 
measures,  weights,  &c.,  i.  e.  the 
fee  &c.  of  4</.  the  chaldron,  to  be 
received  for  the  measuring,  or 
being  ready  and  willing  to  measure 
each  chaldron  of  coal  imported  as 
aforesaid,  to  be  disposed  of  by 
measure,  and  the  fee  &c  of  Sc^  l^ 
the  three  tons,  to  be  received  kt 
the  weighing  (or  being  ready  and 
willing  to  toeigh)  each  chaldron  of 
coal  imported  as  aforesaid,  to  be 
disposed  of  by  measure.  Aver- 
ment, that  the  corporation  demised 
to  the  plaintiff*  the  office  of  meter, 
with  the  fees  and  privileges  be- 
longing to  it,  under  which  the 
plaintiff  claimed  a  toll  from  the 
defendant,  in  respect  of  a  cargo  of 
coals  imported  by  him  into  the 
port  of  Truro,  In  another  count 
the  office  was  not  stated  to  be  im- 
memorial, and  in  others  the  toll 
was  claimed  as  receivable  by  the 
corporation  or  their  lessees  from 
all  importers  of  coal  by  sea  within 
the  limite  of  the  port.    The  jary 
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returned  a  verdict  in  writing  as 
follows: — '*  We  find  for  the  plain- 
tiff, and  that  the  corporation  of 
Truro  have  from  time  immemorial 
been  possessed  of,  and  have  exer- 
cised the  office  of  meter,  and  have 
from  time  immemorial  received  for 
the  performance  of  the  duties  of 
the  office  the  sum  of  4d.  a  chaldron 
on  coal  and  culm.  We  do  not 
find  for  the  plaintiff  on  any  other 
count."  Held,  that  this  finding 
was  meant  to  be  on  the  first  count, 
and  that  by  it  the  jury  did  not 
intend  to  negative  the  title  of  the 
corporation  or  their  lessees  .to  the 
metage  as  connected  with  the  port, 
or  to  disconnect  the  office  of  meter 
from  their  title  to  the  port,  or  to 
import  that  the  corporation  were 
only  entitled  to  the  payment  on 
actual  measurement  of  the  coals, 
but  meant  to  affirm  their  claim  to 
the  metage  on  the  onl^  grounds 
which  would  support  it  in  law, 
without  performing  the  actual  ser- 
vice of  measurement  for  it,  viz. 
their  ownership  of  the  port  and 
obhgation  to  maintain  it,  and  con- 
sequently that  the  first  count  of 
the  declaration  was  supported  by 
the  finding.  Jenkins,  Executrix,  v. 
Harvey,  T.  1835.  872 

Held  also,  that  such  finding  em- 
braced the  claim  of  Sd.  by  the 
three  tons  for  weighing,  or  beine; 
ready  to  weigh  the  coal  imported. 

Ib» 

Held  also,  that  no  objection  to 
the  toll  could  be  sustained  on  the 
ground  of  rankness,  it  being  due 
to  the  corporation  as  owners  of 
the  port,  as  well  as  for  their  mea- 
suring,    lb. 

Acts  of  ownership  and  repair  of 
the  port  by  the  corporation  were 
proved.  Two  leases  of  the  office 
of  meter  of  the  borough,  of  the 
fees  accruing  from  measuring  com, 
grain,  coal,  &c.  exported  or  im- 
ported within  the  limits    of  the 


port,  claimed,  were  produced,  the 
first  dated  in  1752  in  considera- 
tion of  613/.  The  other  bore  date 
in  1795.  The  fee  of  W.  per  chal- 
dron was  shown  to  have  been  paid 
uninterruptedly  from  1772  to  1828, 
though  the  actual  *  measurement 
was  not  by  the  corporation  meter^ 
but  in  his  presence,  and  was  had 
for  the  purpose  only  of  ascertain- 
ing the  customs  and  duties  due  to 
the  crown  on  coal  carried  coast- 
wise. Evidence  was  given  that 
pa3rment  was  made  for  flour  in 
sacks,  though  not  actually  mea- 
sured. A  corporation  book  dated 
1630  was  also  in  court  at  the  trial. 
Held,  that  this  was  such  sufficient 
primd facie  evidence,  in  the  absence 
of  evidence  to  contradict  it,  as 
would  support  the  finding  of  the 
jury,  and  show  that  the  corpora- 
tion, as  well  as  the  office  of  meter, 
and  the  fee  in  respect  of  coals  im- 
ported though  not  actually  meted, 
were  immemorial.     lb. 

TRANSFER. 

To  C,  of  debt  due  from  A.  to  B.  see 

1042 
TREES. 

See  Executors. 

TRESPASS. 

For  heightening  wall.  See  Wells  v. 
Ody.  725 

Only  maintainable  for  &lse  imprison- 
ment, where  process  absolute  nul- 
lity. 721 

Trespass  for  assault  and  false  impri- 
sonment, and  takinff  the  plaintiff 
to  a  police  station-house.  Plea: 
that  defendant  was  possessed  of  a 
dwelling-house,  and  that  the  plain- 
tiff entered  the  dwelling-house, 
and  then  and  there  insulted,  abused, 
and  ill-treated  the  defendant  and 
his  servants  therein,  and  greatly 
disturbed  them  in  the  peaceable 
possession    thereof,    against    the 
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king's  peace;  whereupon  the  de- 
fendant requested  the  plaintiff  to 
cease  his  disturbance  and  to  depart 
from  and  out  of  the  house,  which 
the  plaintiff  refused  to  do,  and 
continued  in  the  same,  making  the 
said  disturbance  and  affiray  therein : 
that  thereupon  the  defendant,  in 
order  to  preserve  the  peace  and 
restore  good  order  in  the  house^ 
gave  charffe  of  the  plaintiff  to  a 
certain  policeman,  and  requested 
him  to  take  the  plaintiff  into  his 
custody  to  be  dealt  with  according 
to  law ;  and  that  the  policeman,  at 
such  request  of  defendant,  ffently 
laid  his  hands  on  the  plaintiff  for 
the  cause  aforesaid,  and  took  him 
into  custody.  Timothy  v.  Smptorif 
H.  1835.  244 

The  facts  proved  were,  that  the 
plaintiff  passing  the  shop  of  de- 
fendant, a  linen-draper,  went  in  and 
required  to  purchase  an  article  at 
a  price  marked  on  a  ticket  appa- 
rently affixed  to  it.  The  plamtiff 
disputed  with  the  shopman  about 
the  price,  and  was  desired  to  leave 
the  shop,  which  he  refUsed  to  do. 
One  of  the  shopmen  then  at- 
tempted to  turn  him  out,  and,  on 
the  plaintiff's  resistance^  the  other 
shopmen  took  part  against  him, 
and  an  affray  took  place.  De- 
fendant entered  the  shop  before 
the  scuffle  ended,  and  desired  the 
plaintiff  to  leave  the  shop  quietlv, 
which  he  refused,  unless  he  could 
get  his  hat ;  upon  which  the  de- 
fendant gave  him  in  charge  to  a 
policeman,  who  took  him  to  a 
station-house,  where  the  charge 
was  dropped.  Held,  first,  that  the 
plaintiff  having  persisted  in  re- 
maining on  the  spot  where  the 
affray  had  taken  place,  the  giving 
him  in  charge  was  justifiable,  under 
the  above  circumstances,  in  order 
to  prevent  the  affray  from  being 
continued  or  renewed:  secondly, 
that  the  plea  was  not  substantially 


proved,  for  the  defendant  bad 
niled  to  prove  any  assault  on  him- 
self. Ih. 
Trespass  for  breaking  and  entering 
'  one  close  called  the  Rail-^road, 
and  one  other  close  formerly  used 
as  a  rail-road,'  on  the  Ist  Jmrntry 
1880,  and  on  divers  other  dsji 
and  times,  and  for  tearing  up  tbe 
roads  and  converting  the  mtte- 
rials.  The  Compaq  ofPropntton 
of  the  Motmumthtmre  Camd  Com- 
pany V.  Harford  amd  Otktn.  M. 
1884.  68 

The  third  plea  was,  diat  die 
closes  in  which  &C.,  were  msde 
and  maintained  by  the  pbiDtiffi 
as  part  of  a  railway  under  a  local 
act,  and  were  and  are  used  as  a 
part  of  such  railway  under  that 
act;  and  that  plaintiffii  were  pos- 
sessed of  the  closes  in  whidi  sc, 
without  having  taken  from  the 
owners  of  the  fee  any  conveyance 
of  the  freehold  interest  dierein. 
That  several  persons  named  irere 
seised  in  their  demesne  as  of  fee 
in  the  closes  next  adjoinbg  the 
closes  in  which  &c.,  on  either  side; 
that  those  adjoining  doset  oon- 
tained  valuable  minerals,  whidi 
could  only  be  conveniendy  carried 
by  means  of  a  rail-road  across  the 
locus  in  quo.  The  plea  then  jus- 
tified the  trespasses  as  committed 
by  the  defendants  as  servants  of 
the  owners  of  the  fee,  for  the 
purpose  of  carrying  minerals  do^ 
on  one  side  of  the  rail*road  to  the 
other,  by  means  of  another  rail- 
road, and  for  the  necessary  and 
more  convenient  use  and  occupa- 
tion of  the  said  doses  for  the  nid 
purposes.  Replication,  de  iii|aril 
absque  residue  causae,  havintr  first 
protested  the  seisin  of  the  aBeged 
owners  in  fee.     lb. 

The  14th  plea  stated,  that  for 
twenty  years  next  before  the  con- 
mencement  of  the  suit,  the  oc- 
cupiers of  the  closes  adjetniiig  die 
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locus  in  quo  had  of  right  and  with^ 
out  interruption  used  and  been  ac- 
customed to  use  the  privilege  and 
easement  of  passing  and  repassing 
&c.,  and  the  laying  down  rail- 
roads across  the  puuntifis*  rail- 
road. The  replication  to  the  third 
plea  traversed  the  user  as  of  right 
and  without  interruption.  New 
assignment,  that  the  trespasses 
were  committed  with  other  and 
difierent  purposes,  &c.  Judgment 
by  default  thereon.    lb. 

The  particulars  of  the  plaintiffs' 
demand  were  for  trespasses  com- 
mitted by  the  defendants  in  April 
and  May  1830,  in  **  a  close  wnich 
now  is  or  heretofore  was  a  rail  or 
tram-road,"  and  destroying  the 
plates  of  the  same,  and  putting 
down  others.  It  was  proved  that 
in  February  1829,  the  defendants 
took  up  some  of  the  plates  of  tlie 
plaintiffs'  rail-road,  and  diverted 
the  course  of  a  part,  carrying  it  in 
a  new  line  over  their  own  ground, 
and  then  made  a  rail-road  crossing 
the  site  of  the  old  and  also  the 
new  rail-road  : — Held,  that  the 
particulars  pointed  to  the  old  rail- 
road, and  were  sufficient.     lb* 

On  the  third  issue  tlie  plaintiffs 
gave  evidence  to  prove  that  in  con- 
structing the  cross  rail-road  the 
defendants  had  in  view  an  ulterior 
object,  and  not  merely  the  ne- 
cessary and  convenient  occupation 
of  their  closes  on  either  side  the 
locus  in  quo  (the  plaintiffs'  rail- 
road.) The  defendants  called  wit- 
nesses to  prove  the  contrary.  The 
judge  directed  the  jury  that  the 
question  was,  whether  the  cross 
rail-road  was  made  bond  fide  for 
the  more  necessary  and  convenient 
occupation  of  the  defendants'  closes, 
or  for  some  ulterior  object ?%— 
Held,  that  he  was  right.    lb. 

On  the  14th  issue,  whether  the 
defendants  had  for  twenty  years  as 
of  right,  and  without  interruption, 


used  and  enjoyed  the  easement  of 
passing  across  the  locus  in  quo 
(the  plaintiffs'  rail-road)  in  the 
manner  stated  in  the  plea : — Held, 
that  the  defendants  were  bound  to 
show  an  uninterrupted  enjoyment  as 
of  right  during  that  period,  and 
that  the  plaintiffs  might  prove  the 
defendants'  applications  to  them 
during  the  twenty  years  for  leave 
to  cross  their  rail-road,  without 
specially  replying  such  licence  so 
granted  under  Uie  eightli  section 
of3&4^.  4.  c.  71.     lb. 

TRIAL. 

A  cause  was  in  the  paper  for  a  sitting 
in  term,  which  begun  on  the  17th, 
and  was  adjourned  to  the  19th. 
On  the  18th,  and  before  the  case 
was  tried,  the  defendant  died. 
(17  Car.  2.  c.  8.)  The  court  re- 
fused to  allow  the  trial  to  take 
place  on  last  day  of  term,  and  re- 
fused to  interfere  to  direct  it  to  be 
tried  after  the  term,  and  to  enter 
the  verdict  as  of  a  sitting  in  it. 
Johnson  v.  Budge,  M.  1834.     197 

TROVER. 

In  trover  for  a  chaise,  it  appeared 
that  a  third  person  had  hired  it 
from  the  plaintiff,  and  afterwards 
left  it  for  sale  at  the  defendant's 
repository  for  carriages  in  the  city 
of^  London.  While  there  it  was 
attached  by  process  out  of  a  city 
court  against  the  third  party. 
After  which  the  plaintiff  demanded 
it  from  the  defendant,  who  refused 
to  deliver  it,  on  the  ground  that  it 
had  been  so  attached,  and  that  he 
should  be  liable  for  its  value  if  he 
gave  it  up  : — Held,  that  there  was 
no  evidence  of  a  conversion  of  the 
chaise  by  the  defendant  to  his  own 
use,  it  being  at  the  time  of  the 
demand  in  the  custody  of  the  law, 
and  the  defendant  relying  on  that 
ground  for  his  refusal.  Vemd  v. 
Robinson,  T.  1835.  1069 
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Election  between  trover  and  money 
had  and  received.  152,  155 

See  Pleading.— Waiving  Tort. 

TURNPIKE  ROADS  AND 
TOLLS. 

A  local  act  empowered  trustees  of  a 
turnpike  road  leading  into  a  town 
to  collect  tolls  from  persons  pass- 
ing more  than  a  hundred  yards 
along  it,  and  to  borrow  money  on 
the  credit  of  the  tolls.  By  an  act 
for  improving  the  town,  the  road 
trustees  were  prohibited  from  re- 
pairing a  certain  portion  of  it  near- 
est the  town,  and  the  town  com- 
missioners were  to  maintain  it  in 
future : — Held,  that  the  road  trus- 
tees might  still  take  the  same  tolls 
for  passing  over  that  part,  and 
that  it  still  continued  part  of  the 
same  turnpike  road  for  all  pur- 
poses but  that  of  repair.  Phipsan 
v.  Harvetty  M.  1884.  54 

UNITED  KINGDOM. 

What  as  to  in  customs  laws.         514 

UNITY  OF  SEISIN  AND  POS- 
SESSION, 804,  811,  812. 

USAGE.     See  Tithes. 

As   to  bill  brokers.     See   Wood  v. 

PooU,  255. 
As  to  taking  tolls.     See  Jenkins  v. 

Harvey,  326. 

VARilANCE. 

The  recital  of  the  writ  in  the  com- 
mencement of  a  declaration  is  un- 
necessary, so  that  if  in  a  writ  so 
set  out  the  plaintiff  sues  as  as- 
signee, and  then  proceeds  to  state 
a  bond  made  to  himself,  the  vari- 
ance affords  no  ground  of  de- 
murrer. Reynolds  v.  fVelshf  M. 
1834.  202 

In  writ.    See  130,  320. 


I 


Between  defendant's  name  inc 
and  bail-bond. 

VENDOR  AND  PURCHAS 

Lands    were   bought  at  a  sal 
auction  under    an   extent, 
purchaser  afterwards  resold 
for  a  less  sum  than  that  wh» 
had  given.     No  conveyance  h 
been  executed  to  him,  he  wsj 
sirous  to  save  the  ad  valorem  s 
duty  on  such  a  conveyance, 
the  court,    with    consent   ol 
Attorney-General,     ordered 
name  of  the  sub-purchaser  i 
substituted  for  that  of  the  ori 
purchaser  in  the  original  coi 
of  sale,  and  that  the  convey 
should  be  made  to  the  lattei 
sum  paid  into  the  bank  by  (Im 
ginal   purchaser   being    state 
them  to  be  the  consideration. 
King  v.  Philip  Rowlings,  Ex 
Hand,  T.  1835. 

VENUE. 

Where  in  an  action  for  libel  a 
was  granted  to  change  the  v 
from  London  to  Lincolnskire  o 
usual  affidavit,  a  rule  to  brii 
back  to  London,  on  affidavit 
the  libel  was  published  thei 
well  as  in  Lina>lnskire,  was  i 
absolute,  without  calling  oo 
plaintiff*  to  undertake  to  give 
terial  evidence  in  London,  Cla 
V.  NetDCome,  H.  1835. 

If  an  application  to  change  the  v 
has  been  improperly  grantei 
the  usual  affidavit,  and  a  ni 
obtained  to  discharge  it,  it  i 
answer  to  that  rule  that  ther 
special  grounds  for  chai^^ 
venue,  and  the  plaintiff*  wi 
entitled  to  retain  it ;  for  the  s] 
grounds  of  changing  the  i 
should  have  been  made  the  sv 
of  a  distinct  motion.  DaU 
Trevillion,  M.  1834. 

Transitory  in  action  for  not  repa 
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Inserting  venue  in  body  of  pleading. 
How  taken  advantage  of.  Towtuend 
V.  Gumey,  M.  1884.  214 

The  venue  will  not  be  changed  on 
the  common  affidavit  where  part 
of  the  claim  is  on  a  bill  of  ex- 
change, thouffh  the  rest  is  for 
goods  sold  and  delivered.  Walthew 
V.  Syers,  M.  1834.  ftl7 

See  Pleading. 

VERDICT. 
See  Evidence. 


VIDELICET. 


WATERCOURSE. 


535 


By  a  canal  act,  30  G.  3.  c.  82.  8.  7., 
the  owners  of  certain  works  called 
the  Pentyrch  works,  were  entitled 
to  all  the  surplus  water,  or  such  as 
should  not  be  necessary  for  the  we  of 
the  canal.  By  a  subseauent  act, 
SQ  G.  3.  c.  69.,  the  canal  company 
were  required  to  finish  the  caiud 
and  all  the  works  and  extension  of 
the  same  within  two  years,  and 
were  prohibited  from  making  al- 
terations in  it  after  that  time. 
Afler  that  time,  however,  they 
erected  an  engine  for  the  purpose 
of  forcing  up  water  from  a  river 
into  the  canal  above  the  Pentyrch 
works,  by  which  increase  in  the 

2uantity  of  water,  the  canal  became 
eep  enough  to  pass  down  a  greater 
number  of  boats  than  it  could  have 
done  before : — Held,  that  the  dimi- 
nution of  the  supply  of  surplus 
water  to  the  Pentyrch  works,  in 
consequence  of  the  increased  trade, 
was  actionable  by  them,  and  that 
they  might  recover  consequential 
damages.  Blakemore  and  Booker  v. 
Glamorganshire  Canal  Company ^  £. 
1835.  603 

It  waa  also  enacted,  that  for  the 
purpose  of  better  securing  the 
surplus  water  for  the  benefit  of  the 
Pentyrch  works,  the  lock  which 

VOL.  V. 


should  be  made  below  and  nearest 
to  them,  should  always  be  kept  in 
good  and  sufficient  repair  by  the 
canal  company,  for  the  purpose  of 
preventing  leakage  or  the  waste  of 
water,  &c.  The  canal  company 
made  a  notch  or  drawgate,  by 
which  they  supplied  the  lower  part 
of  the  canal  with  water  at  a  point 
below  the  lock,  directed  by  the  act 
to  be  kept  water-tight : — Held, 
that  they  had  no  right  to  convey 
water,  not  necessarily  used  at  that 
lock,  in  passing  vessels  through  it 
down  the  caiuus  to  any  lower  pond 
of  it,  though  wanted  there  for  the 
purposes  of  the  navigation;  and 
that  the  notch  was  a  toork  not  au- 
thorized by  the  act.  lb. 
An  action  for  diverting  a  watercourse, 
to  which  the  general  issue  was 
pleaded  before  the  new  rules,  was 
referred  at  the  assizes,  with  all 
matters  in  difference,  to  an  arbi- 
trator, with  power  to  determine 
the  cause  between  the  parties,  the 
costs  of  the  cause  to  abide  the 
event.  He  awarded  that  a  nonsuit 
should  be  entered,  on  the  ground 
that  the  defendant  was  not  proved 
to  have  diverted  the  water;  but 
decided  that  the  plaintiff*  had  the 
right  to  the  water.  Held,  that  be- 
fore the  new  rules,  the  defendant 
was  entitled  to  recover  the  costs  of 
all  his  witnesses,  as  well  before  the 
arbitrator  as  at  the  trial,  including 
as  well  those  called  to  prove  his 
right  to  the  water,  as  those  ad- 
duced to  disprove  his  having  di- 
verted it.  Batc^e  v.  Hall,  E. 
1835.  770 

WAIVING  TORT. 

By  assignees  of  bankrupt.  Bradbury 
and  Another,  assignees,  IjfC.  v.  An" 
derton.  I5ft,  155 

WAREHOUSE. 

See  Customs — Customs  Law. 
4  k 
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the  defendant  had  no  effects. 
The  plaiatiff 'h  attorney  thereupon 
lodged  a  ca.  ta.  at  the  deputy 
under-sheriff's  office  in  London  on 
that  day,  but  finding  before  the 
return  of  the^./o,  and  before  ex- 
ecution of  the  ea.  ta.  that  the  de- 
fendant had  effects,  wrote  to  the 
under-sheriff  to  countermand  the 
execution  of  the  co.  m.  Held,  that 
the  sherifT  nas  bound  to  return 
the  fi.  fa. ;  and  tatAle,  the  issuing 
the  CO.  ta.  did  not  countermand 
the  levy  under  the  jJ.  fa.  Smth  v. 
JohtuoK,  T.  1835.  981 

SeeDieat  v.  Wane,  10  Bing.  341. 
Whether  the  lodging  a  ca.  ta.  at 
the  office  of  the  deputy  under- 
sheriff  in  Loudon,  be  a  supersedeas 
of  a  former  writ  afji.fa.,  qutere. 

On  a  rule  for  setting  aside  a  distrin- 
gas, the  only  question  i«,  whether 
there  is  not  enough  on  the  plai 
tiff's  affidavits  to  justify  the 
granting  the  distringas  ;  unless 
comm.  trmb.  the  defendant  has 
sustained  substantial  injury  under 
special  circumstances.  ffTate  v. 
Jaknion,  T.  1835.  1033 

The  ca.  ta.  in  an  action  on  a  bond 
conditioned  in  a  penalty  of  312/., 
waa  indorsed  to  satisfy  188/.  9j. 
with  further  interest  from  3Ut 
January  then  instant,  upon  156/. 
mta  paid.  Held  sufficiently  cer- 
tain. WiUiamty.  fVariiig.T.  1835. 
1134 

Exwutii^.     See  Sheriff.  794 

(Capiat.) 
A  canias  described  the  defendant  as 
"  Francit  Harvey,  late  of  Deton- 
tiirt  Tcmcr,  Nov  Road .-"  Held, 
th«t  this  was  a  sufficient  descrip- 
tion within  the  words  "CD.  of 
Sc."  in  2  ir.  4.  c.  89.  and  sched. 
No,  4. :  as  the  defendant  had  been 
found  by  that  description,  was  not 
$wi>ra  lo  have  any  residence  at 
rtw  liRK  of  the   arrest,  and  was 


not  identified  in  any 
HiUv.  Harvey,  T.  ISi 

MidxResri  was  miswritti 
in  the  body  of  a  wn 
Held,  that  this  mistali 
justify  a  baron's  ord 
charging  the  defendan' 
tody  on  entering  a  c 
pearaoce.  CoUton  v. 
1835. 

In  the  body  of  a  copy  ol 
capias  delivered  to  a 
pursuant  to  2  If.  4. 
sheriff  was  directed  i 
defendant  (a  woman) 
be  found  in  your  bai 
stead  of  tie,  the  wr: 
"  and  ier  safely  keep. ' 
immaterial  variance. 
Mary  Ann  Burgett,  H. 
The  copy  delivcfo 
indorsed,  "  if  the  amc 
be  paid  within  four  da 
arrest  or  service  then 
sufficient,  and  that  the 
rest  or"  rai«hl  be  rejec 
pi  usage,  lb. 
The  copy  of  a  capias  de 
defendant  aHer 


•  W.  4.  t 


39.  s.  4. 


dorsed  :  "  Ttie  plaii 
75/,  lOj.  for  rent,  4/.  4 
and  if  the  amount  then 
to  the  plaintiff  or  b 
within  four  days  from 
hereon,  proceedings  will 
Held,  that  the  copy  Wj 
in  form,  because  vai 
that  provided  by  Reg, 
2  W.  4.  by  substituiii 
hereon"  for  "  service  h< 
the  court  permitted  the 
amend  the  indorsemen 
Hooper  v.  Walker,  M.  1 
SetSuttoni.  Burgett,Si 
words  "  arrest  or  "  are  i 
A  capias  which  states  th< 
be  one  of  "  trespass  o 
upon  promises,"  instei 
action  on  promises,"  i 
only,  (see  Reg.  Gen.  M 
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notice  was  not  given  within  a  rea- 
sonable time  before  the  trial,  as 
directed  by  Reg.  Gen.  HU.  4t  W.  4. 
No.  20.  Held,  that  the  plaintiff 
having  obtained  a  verdict  at  the 
trial,  was  entitled  to  the  costs  of  a 
witness  called  to  prove  the  de- 
fendant's hand-writing.  Ttiut  v. 
BUlmRdey,  £.  1835.  788 

Is,  a  mile  ought  not  to  be  allowed  to 
witnesses  for  travelling  expenses, 
unless  it  had  been  paid  them,  and 
not  if  it  was  shown  before  the 
master  that  their  actual  expenses 
were  less.  Ratdiffe  v.  Hall,  E. 
1835.  770 

A  judge  has  a  discretion  whether  or 
not  a  witness  shall  be  recalled  afler 
the  case  of  the  party  who  called 
him  is  closed.  Adams  v.  Bankart 
and  Another,  H.  1835.  425 

Competent. — See  Evidence. 

Possibility  of  interest  in. — See  lb. 
See  Bankrupt, 

WORK  AND  LABOUR. 

Proof  on  common  counts,  with  plea 
of  general  issue.  Cousens  v.  rod- 
dan.  535 

WRECK. 

See  Evidence. 
Talbot  V.  Lewis,  1 

WRIT. 

See  Capias. 

If  a  first  writ  is  discontinued,  and 
the  costs  are  taxed  and  paid,  it  is 
not  necessary  that  the  plaintiff 
should  give  the  sheriff  notice  of 
such  discontinuance,  or  serve  the 
rule  on  him  before  arresting  the 
defendant  on  a  fresh  writ;  and 
the  court  refused  to  discharge  a 
defendant  from  such  second  arrest, 
on  the  ground  that  the  discontinu- 
ance of  the  first  action  was  in- 
complete on  account  of  that  omis- 
sion. But  they  would  have 
relieved  against    any  actual   da- 


mage sustained  by  the  defendant. 

Price  and  Others  v.  Day,   Hope, 

and  Others,  H.  1835.  456 

Recital  of  in  declaration.    See  Vari- 


ance. 


WRITS. 


A  capias  ad  satisfaciendum  in  the 
body  of  it  stated  the  sum  reco- 
vered to  be  100/.,  but  was  indorsed 
for  88/.  only,  that  being  the  real 
amount  of  the  damages  and  costs ; 
and  the  defendant  was  actually 
taken  in  execution  for  the  smaller 
sum.  After  rule  obtained  to  set 
aside  the  ca.  sa,  and  discharge  the 
defendant  out  of  custody,  a  rule 
was  obtained  to  amend  Uie  ca.  sa. 
The  court  set  aside  the  first  rule 
with  costs,  and  made  the  second 
absolute  on  payment  of  costs. 
Anmdl  v.  Weatherby,  H.  1835. 

485 

A  writ  of  summons  stated  the  form 
of  action  to  be  trespass  on  the 
case,  without  indorsement  of  the 
sum  demanded.  The  particulars 
of  demand  were  for  wages.  They 
were  delivered  at  the  same  time 
with  the  notice  of  declaration.  As 
the  plaintiff  had  not  declared,  the 
writ  was  set  aside  for  irregularity. 
Daoies  v.  Jones,  M.  1834.         182 

Defendant's  addition  need  not  be  in- 
serted m  a  writ  of  summons,  under 
2  W.  4.  c.  39.  sch.  No.  1.  Mor- 
ris v .  Smith,  H.  1835.  523 

Writs  of  summons  as  well  as  capias 
may  be  indorsed,  ''  This  writ  was 
issued  by  &c.  attorney  for  the  said 
plaintiffs,''  without  naming  him 
(see  2  fV.  4.  c.  39.  schedule.) 
Hennah  and  Another  v.  Wyman, 
E.  1 835.  792 

On  23d  AprU,  blJi,  fa.  was  sued  out 
into  Bedfordslwre,  and  lodged  in 
the  office  of  the  deputy  under- 
sheriff  in  London  (3  &  4  ^.  4.  c. 
42.  s.  20.)  On  25th  April,  viz. 
by  return  of  post  after  its  receipt, 
the  under-sheriff  wrote  to  say  that 
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PRINCIPAL    MATTERS. 


ABUTTALS,  DESCRIPTION  OF, 
IN  LEASE. 

See  Lease,  1« 


ACTION. 

See  Partnership,  1,  2. 


ACTION,    COMMENCEMENT 

OF. 

See  Ikclosure  Act,  1. 


ACTION  ON  THE  CASE. 

1.  A.  erected  a  mill  in  1823  on  his 
own  land,  the  former  owner  of 
which  had  for  twenty  years  be- 
fore 1818  appropriated  the  water 
of  a  stream  running  through  it, 
to  the  purposes  of  watering  his 
cattle  and  irrigating  his  land.  In 
1818,  B.  had  erected  a  mill  near 
the  same  stream,  and  the  owner 
and  occupier  of  AJs  land  then 
gave  a  parol  licence  to  B,  to  make 
a  dam  at  a  particular  spot,  and 
take  what  water  he  pleased  from 
that  point,  which  water  was  so 
Vor..  V. 


taken,  and  returned  by  pipes  into 
the  stream  above  the  spot  where 
^.'s  mill  was  afterwards  erected. 
In  1818  B.^  without  licence,  con- 
veyed part  of  the  water  which 
had  before  flowed  into  the  stream 
from  certain  springs,  into  a  re- 
servoir for  the  use  of  his  mill. 
In  1828,  A.  appropriated  to  the 
use  of  his  mill  all  the  surplus 
water  which  flowed  through  and 
over  the  dam,  and  which  was  not 
conducted  into  the  reservoir.  In 
1829,  A.  demolished  the  dam 
erected  by  B.^  and  gave  him 
notice  not  to  divert  the  water. 
B.  then  erected  a  new  dam  lower 
down  the  stream,  and  by  means 
of  it  diverted  from  A,'s  mills,  at 
some  times,  all  the  water  before 
appropriated  by  A.;  at  others,  a 
part  of  it;  and  the  water  when 
returned  into  the  stream,  was  in 
a  heated  state:  Held,  on  special 
verdict, 

First,  that  whether  the  right  to 
the  use  of  flowing  water  be  m  the 
first  occupant,  or  in  the  possessor 
of  the  land  through  which  it  flow8» 
was  entitled  to  the  surplus  water.; 
for  he  was  first  occupant  of  that, 
and  also  owner  and  occupier  of 

c  the 
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the  land  through  which  it  flowed, 
and  might  maintain  an  action  for 
the  irijury  sustained  by  the  ah- 
Etraction  or  spoiling  of  such  sur- 
plus water. 

Secondly,  that  A.  was  in  like 
manner  entitled  to  recover  in 
respect  of  the  water  diverted  by 
B.  at  his  new  dam;  because  the 
licence  granted  to  B.  by  the 
former  occupier  was,  to  take  th» 
water  ut  one  porticular  point,  and 
not  at  the  place  where  his  dam 
was  made;  and  further,  because 
if  the  licence  had  been  general  to 
lake  at  any  place,  it  would  have 
been  revocable,  except  as  to  such 
places  where  it  had  been  acted 
on,  and  expence  incurred;  and  it 
was  revoked  before  the  last  dam 
was  erected. 

Thirdly,  that  A.  was  entitled  to 
recover  for  the  water  diverted 
from  the  springs,  and  collected 
in  a  reservoir  in  1S18:  for  the 
possessor  of  land  through  which 
a  natural  stream  flows,  has  a  right 
to  the  advantage  of  that  stream 
flowing  in  its  natural  course,  and 
to  use  it  when  he  pleases  for  his 
own  purposes;  no  adverse  right 
having  been  acquired  by  actual 
grant,  or  by  twenty  years'  enjoy- 

Whether  such  possessor  of  land 
can  maintain  an  action  for  the 
mere  violation  of  such  general 
right  by  diversion  of  the  water, 
&c.,  without  having  sustained  any 
special  injury,  Quttre.  Mason  v. 
ma,  T.  3  W.  +.  Page  1 

2.  An  action  of  deceit  does  not  lie 
against  a  person  making  an  untrue 
representation  to  another,  on  the 
faith  of  which  the  hearer  acts, 
and  thereby  incurs  damage,  if 
the  party  making  such  repre- 
sentation did  not  know  it  to  be 

The  owners  of  a  ship  circulated 
advertisements  of  sale,  beginning 
with  a  description  of  the  ship, 


which  stated  her  to  be  c 
fastened;  afler  which  was  a 
that  the  hull,  masts,  yard 
rigging,  were  to  be  taken  i 
faults.  Under  this  was  ] 
the  word  "  Inventory,"  whi 
followed  by  a  list  of  the 
stores  and  tackle;  and  th( 
then  a  further  announcemc 
the  vessel  and  her  stores  i 
be  taken  with  all  faults,  am 
out  allowance  for  weight, 
quality,  quantity,  or  any 
whatever.  The  owners  afte 
executed  a  written  conti 
sale,  not  stating  the  vessel 
copper-fastened,  but  con 
this  clause :  "  On  payment 
purchase  money,  the  saic 
with  what  belongs  to  hei 
be  delivered  according  to 
Vtntoru  tohiclt  hath  been  exh 
but  the  said  inventory  si 
made  good  as  to  ijuantit)' 
and  the  said  brig,  togethc 
her  stores,  shall  be  taken  « 
faults,  in  the  condition  the 
lie,  without  any  altowani 
weight,  length,  quality,  c 
defect  whatsoever:" 

Held,  (assuming  that  tl 
verlisement  could,  by  wo 
reference,  be  incorporate* 
the  contract  of  sale.)  ih: 
word  "  inventory"  in  the  co 
referred  only  to  the  list  of 
&c.  and  not  to  the  prior; 
the  advertisement  i  and,  the 
that  on  the  two  documents 
tpgelber,  no  warranty  ap{ 
that  the  ship  was  copper  & 
Freeman  v.  Baker  and  ai 
itf.  4  /r.+.  Pai 


ADMINISTRATION. 


See   Setti-ement    by    bbnti 
Tbnehbkt,  1. 


APPEAL. 


ARBITRAMENT- 


ADMITTANCE, 
See  Copyhold,  2,  3. 

ADOPTION     OF     ROAD     BY 
PARISH. 

See  Highway. 

AFFIDAVIT    TO   HOLD    TO 

BAIL. 

See  Practice,  12. 

AGREEMENT- 
See  Pleading,  5.  ?•    Practice,  7. 

ALDERMAN. 
See  Mandamus,  L 

AMENDMENT. 
See  Pleading,  1. 

ANNUITY. 
See  Devise,  2.    Judgment. 

APPEAL. 
See  Mandamus,  3,  4-.  7.    Sessions. 

The  parish  of  Bishop  Wearmouth 
has  no  overseers  of  the  poor ;  but 
contains  several  townships,  sepa- 
rately maintaining  their  own  poor, 
and  having  distinct  overseers. 
Two  of  these  townships  are  called 
Bishop  Wearmouth  and  Bishop 
Wearmouth  Panns.  Paupers, 
whose  settlement  was  in  Bishop 
Wearmouth  Panns,  were,  by  an 
order  of  justices,  directed  to  be 
removed  to  the  parish  of  Bishop 
Wearmouth,  The  order  was 
served  on  the*  overseer  of  Bishop 
Wearmouth  Panns,  who  refused 
to  receive  the  paupers  (on  the 
ground  that  that  township  was 
not  named  in  the  order)  unless 
certain  expences    were   waived. 


This  being  refused,  the  paupers 
were  taken  away.  The  removing 
parish  afterwards  served  the 
churchwarden  of  the  tohole  parish 
of  Bishop  Wearmouth  witn  the 
order,  and  delivered  the  paupers 
to  him.  The  latter  took  the 
paupers  to  the  workhouse  of 
Bishop  Wearmouth  township^ 
where  they  were  maintained  : 

Held  by  Denman  C.  J.  and 
Littledale  J.,  Taunton  and  Patte^ 
son  Js.,  dubitantibus,  that  the 
inhabitants  of  the  township  of 
Bishop  Wearmouth^  although  they 
were  not  bound  to  maintain  the 
pauper  under  the  order,  had  rea- 
sonable ground  for  thinking  that 
they  might  be  aggrieved  by  it, 
and  therefore  were  entitled  to 
appeal.  The  King  v.  The  In^ 
habitants  of  Bishop  Wearmouth^ 
//.4.  ^.4.  Page  942 

APPORTIONMENT  OF  RENT. 
See  Lease,  2. 

APPURTENANCES. 
See  Way. 

ARBITRAMENT. 
See  Stoppage  in  transitu,  2. 

L  A  replevin  suit,  and  all  matters 
in  difference  touching  the  distress, 
were  referred  to  arbitration ;  the 
costs  of  the  suit  to  abide  the 
event.  The  arbitrator  awarded, 
that  the  rent  was  14/.«  and  that 
6/.  were  due  for  rent  at  the  time 
of  the  distress;  that  the  plaintiff 
in  replevin  should  pay  the  defend- 
ant 6/.,  and  that  the  action  should 
be  no  further  prosecuted.  It  did 
not  appear  for  what  rent  the  de- 
fendant had  avowed : 

Held,  that  the  award  did  not 
shew  who  ought  to  pay  the  costs, 
which  were  to  abide  the  event  of 

c  2  the 
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ARREST. 


the  suit ;  and,  consequently,  that 
it  was  not  final.  In  ike  matter  of 
Arbitration  between  Leeming  and 
Feamley,  T.  3  fT.  4-  Page  403 
2f  A  party  to  an  arbitration  cannot 
object  to  the  award,  that  the  arbi- 
trators chose  an  umpire  by  lot,  if 
he  expressly  agreed  to,  or  ac- 
quiesced in,  that  mode  of  choice. 
Where  a  submission  to  arbi- 
tration under  seal,  has  been  varied 
by  indorsing  on  it  a  new  agree- 
ment (as,  for  changing  one  of  the 
arbitrators,)  to  which  both  the 
principal  parties  have  expressly 
assented,  one  of  those  parties 
cannot  afterwards  move  to  have 
the  award  set  aside  on  the  ground 
that  the  indorsement  was  not 
under  seal* 

An  umpire,  being  furnished  by 
the  arbitrators  with  the  evidence 
taken  before  them,  and  having 
himself  viewed  the  premises,  the 
condition  of  which  was  in  question, 
nuule  his  award  without  calling 
for  further  evidence,  or  giving 
any  notice  on  that  subject  to  the 
parties:  Held,  that  the  award 
could  not  be  objected  to  on  that 
ground  by  a  party  who  knew  that 
the  case  had  gone  before  the 
umpire,  and  made  no  application 
to  nim  to  hear  further  evidence. 
In  tlie  matter  of  Arbitration  between 
Tunno  and   Bird,   M.  4-    IV.  4. 

488 
S.  On  a  reference  of  a  cause  and  all 
matters  in  difference  by  a  Judge's 
order,  one  of  the  parties  moved, 
after  the  proper  time,  to  set  the 
award  aside :  Held,  no  excuse  for 
the  delay,  that  the  arbitrator  made 
an  exorbitant  charge  for  the  award, 
in  consequence  of  which  the  party 
now  applying  did  not  take  it  up. 
An  award  is  published  when  the 
arbitrator  gives  the  parties  notice 
that  it  may  be  had  on  payment 
of  his  charges ;  whether  they  be 
reasonable  or  not.  Macarthur  v. 
Campbetly  M.  ^  W.^.  518 


4.  No  precise  form  of  words  is  n 
cessary  to  constitute  an  awan 
it  is  sufficient  if  the  arbitrator  e 
press  by  it  a  decision  upon  t 
matter  submitted  to  him.  B 
where  an  arbitrator,  to  whom 
dispute  between  an  architect  a] 
his  clerk,  respecting  a  claim  I 
the  latter  to  wages,  was  referrc 
stated  in  a  letter  that  he  had  e 
amined  drawings  made  by  d 
clerk,  with  an  account  of  his  titn 
which  did  not  shew  experience  ( 
ability  to  the  extent  to  justify 
demand  for  remuneration  undi 
the  circumstances  ;  but  in  coi 
sideration  of  the  clerk's  scrrio 
out  of  the  office  on  some  occ 
sions,  and  to  meet  the  case  in 
liberal  manner,  be  proposed  thj 
the  architect  should  pay  the  dei 
10/.: 

Held  that  the  latter  part  c 
the  letter  was  a  mere  suggestio 
of  the  arbitrator  and  not  a  decide 
opinion  that  the  clerk  was  or  wa 
not  entitled  to  recover  10/.,  an^ 
tlierefore  not  a  good  award.  Loe. 
v.  VuUiamy,  M.  4  W. 4.  PkgeGa 

ARREST. 

1.  By  the  32  G.  2.  c.  28.  jr.  1.,  it  I 
enacted  that  no  sheriff's  officei 
shall  carry  any  person  arrested  bj 
him  to  gaol  within  twenty-foui 
hours  from  the  time  of  such  arrest 
unless  such  person  shall  refase  tc 
be  carried  to  some  safe  and  con- 
venient dwelling-house  of  his  own 
nomination  or  appointment ;  aod 
by  5.  12.  a  penalty  is  imposed  on 
any  officer  offending  against  the 
act: 

Held,  in  an  action  brought  for 
the  penalty,  for  taking  a  party 
to  gaol  within  twenty-four  hours, 
contrary  to  the  statute,  that  the 
officer  who  made  the  arrest  ought 
to  have  required  the  party  arrested 
to  nominate  some  convenient  dwel- 
ling-house to  be  taken  to ;  for  the 
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latter  could  not  be  said  to  have 
refused  till  the  proposal  had  been 
made,  and  a  mere  omission  by 
him  to  nominate  a  place  did  not 
justify  carrying  him  immediately 
to  gaol.  Simpson  v.  Renton^  T» 
3  W.  4.  Page  35 

2.  Plaintiffs  having  obtained  a  ver- 
dict against  defendant  under  an 
award,  in  a  cause   in  K.  B.,  the 
Court    of   Chancery,    upon    bill 
filed,    and    matter  appearing   on 
the  award  itself,  granted  an  in- 
junction    to    stay    further    pro- 
ceedings.   Plaintiffs   nevcrt  hies 
signed  judgment,    and  took    de- 
fendant   in   execution.      On    ap- 
plication to  this  court  for  a  rule 
nisi  to  discharge    the  defendant 
out  of  custody,   (it  being  stated 
amongst    other   things,    that  the 
plaintiffs  could  not  be  met  with 
for  the  purpose  of  attaching  them 
by  process  out  of  Chancery,)  this 
Court  refused  to  interfere.     Pore- 
man  &  Lloyd  V.  Jei/eSf  M.  4  W,  4>. 

835 
d.  A  person  having  made  a  motion 
in  a  cause  to  which  he  was  a 
party,  lefl  the  court,  and  in  his 
way  home  called  at  an  office  where 
he  kept  his  papers,  but  did  nut 
reside,  to  refresh  himself  and  sort 
-  his  papers  :  he  remained  there 
between  one  and  two  hours,  and 
then  lefl  the  office,  and  went  into 
a  tailor*8  shop  in  the  same  street, 
intending,  however,  to  proceed 
home  immediately,  and  being  on 
his  way  thither  when  he  so  de- 
viated. As  soon  as  he  entered 
the  shop,  he  was  arrested  by  a 
sheriff's  officer,  who  had  watched 
him  from  the  court : 

Held  that  the  privilege*  of  the 
party,  redeundo  from  the  court, 
had  not  ceased  when  he  was  ar- 
rested, and  that  he  was  entitled  to 
be  discharged.  Pitt  v.  Coomes^ 
H.  4  W.  4.  1079 


ASSUMPSIT- 
See  Lien. 

1.  Defendant  was  office-keeper  of  an 
Exeter  and    London   coach,  and 
servant  to  C,  a  proprietor  at  Ex' 
eter^  where  the  office  kept  by  the 
defendant  was.     Defendant  from 
time  to  time  made  up  accounts  of 
the  shares  of  profits  due  to  the 
several  proprietors,  and  sent  tliom 
to  those  parties,  taking  the  money 
from  a  balance  of  C.  s  which  he 
had  in  hand.      On  one  occasion 
defendant  sent  to  plaintiff,  a  pro- 
prietor, a    packet   purporting   to 
contain  23/.,   which  was  due  to 
him,  but  in  reality  containing  20/. 
only.     Plaintiff  sued  defendant  folr 
3/.  had  and  received  to  his  use : 

Held  that  defendant  was  not 
liable,  there  being  no  privity  of 
contract  between  him  and  the 
plaintiff;  and  that  he  was  not  pre- 
cluded from  this  defence  by  hav- 
ing told  the  plaintiff  (after  action 
brought)  that  he,  defendant,  had 
had  the  23/.  of  C,  and  sent  it  to 
the  plaintiff,  and  debited  C.  with 
it.    Howell  V.  Batty  itfl  4   IF.  4. 

Page  504 
2.  A  brewer,  who  delivered  beer 
to  be  used  in  a  particular  public- 
house  on  the  credit  of  a  person, 
not  the  licensed  keeper  of  the 
house,  may  maintain  an  action 
against  the  latter  for  goods  sold 
and  delivered.  Brooker  v.  Wood^ 
H.  4  W.  4.  1052 

ATTAINDER  OF  FELONY. 
See  Ejectment,  1.     Lease  6. 


ATTORNEY. 
/S'eeEv  I  dencb,  3.  Lien.  Practice,  1 L 

1.  Where  an  attorney,  defendant  in 
assumpsit,  sets  off  the  amount  of 

c  3  his 
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BANKER. 


his  bill,  the  plaintiff  cannot  deduct 
from  that  set  off  costs  of  taxation 
allowed  against  the  attorney,  pur- 
suant to  2  G.  4.  c,  23. 8. 23.  Fidd 
V.  Bezant  Gt  one,  &c.,  T.  3  W.  4. 

Page  357 
2.  The  Court  of  King's  Bench  does 
not  exercise  any  common  law  ju- 
risdiction in  taxing  attornies'  bills. 
The  court,  in   the  exercise   of 
its  statutory  jurisdiction,  refused 
to  order  an  attorney's  bill  to  be 
taxed  at  the  instance  of  a  third 
person,  where  the  client  had  before 
admitted  the  amount  to  be  due 
and  declined  taxing  the  bill ;  such 
client  having  since  become  bank- 
rupt,  and   the    application   being 
made  for  the  purpose  of  reducing 
his  claim   so    as    to   prevent   his 
being  a  good  petitioning  creditor. 
CluUerbuck  v.  Combes,  T.  3  W.  4. 

400 
S.  The  Court  of  King's  Bench  will 
not  grant  a  rule  calling  on  an 
attorney  to  shew  cause  why  he 
should  not  be  struck  of  the  roll, 
if  the  affidavits  in  support  off  the 
rule  state  an  offence  for  which  he 
would  be  liable  to  indictment. 
Anonymous  U.  4  W.  4.         1089 

AWARD. 
See  Arbitrament,  1,  2,  3,  4. 

BAIL. 
See  Practice,  2. 

BANKER. 

] .  Fl  and  Co.  bankers,  were  assign- 
ees of  a  judgment  obtained  in 
Scotland  Bg?i\TisX.  M.  H.  for  4100/. 
In  1829  M.  H.  deposited  with 
F.  and  Co.  4100/.,  and  by  a  memo- 
randum in  writing  it  was  agreed 
that  that  sum  should  be  deposited 
ill  their  bands  for  safe  custody,  on 


account  of  Jf.  H.^  and  ihdXfromtke 
time  such  deposit  should  be  made 
and  during  its  continuance  V,  and 
Co.  were  not  to  pay  any  interest 
thereon,  and  all  interest  should 
cease  in  respect  of  the  amount 
due  upon  the  judgment.  JH.  H. 
afterwards  became  bankrupt,  and 
his  assignees  on  the  12th  of  Noc. 
1831,  demanded  from  K  and  Co. 
the  4100/.,  which  they  refused  to 
pay :  Held,  that  they  were  not  liable 
to  pay  interest  on  that  sum  from 
the  time  when  payment  of  the 
principal  was  demanded.  Edwardt 
V.  Vere,  T.  3  TV.  4.  Page  282 

2.  Where  a  person  lends  money 
nominally  on  his  own  account,  but 
really  on  account  of  anotlier,  the 
real  lender  cannot  recover  the 
money  unless  he  prove  distinctlj 
that  the  loan  was  in  reality  in- 
tended to  be  his  and  was  received 
as  such.  And  therefore  where 
A.  as  the  managing  owner  of  a 
vessel,  was  permitted  by  the  other 
owners  to  have  the  possession  of 
two  warrants  or  orders  cf  the  East 
India  Company,  to  pay  to  the  said 
owners  or  bearer  the  sum  of  mo- 
ney therein  mentioned,  for  freight; 
and  A.  deposited  these  warrants 
in  the  hands  of  his  bankers,  and 
they  received  the  money  due  on 
them,  and  gave  him  credit  for  it 
on  account :  it  was  held  on  as- 
sumpsit brought  after  A.*8  death  b? 
the  surviving  part  owners  against 
the  bankers,  that  on  proof  tif  the 
above  facts,  they  could  not  recover 
the  money  because  it  was  not 
shewn  that  the  loan  was  upon  their 
account;  for  the  fact  of  the  war- 
rants being  the  property  of  all  the 
part  owners,  when  placed  in  the 
bankers*  hands  was,  upon  the  evi- 
dence, consistent  with  the  suppo- 
sition that  the  loan  of  the  pro- 
ceeds to  the  bankers  was  A.*s  kian. 
Sims  V.  Bond  cmd  anothet^  T. 
3  FT.  4.  S89 

B.\NK. 
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BANKRUPT. 

See  Stoppage  in  Transitu,  2. 

L  A  steam  engine  erected  for  the 
purpose  of  working  a  colliery  to 
be  used  by  the  lessee  of  such 
colliery  during  his  term,  but  to  be 
held  as  the  property  of  the  land- 
lord subject  to  such  use,  will  not 
pass  to  the  assignees  of  the  tenant 
on  his  bankruptcy,  for  it  does  not 
come  within  the  description  of 
"  goods  and  chattels,"  in  the  6  G. 
4.  c,  16.  s.  72.  nor  had  the  bank- 
rupt the  actual  or  apparent  own- 
ership. Coombs  and  another  v. 
Beaumont,  T.  3  W.  4-.     Page    72 

2.  A  party  who  seeks  to  avoid  a 
payment,  or  transfer  of  goods,  on 
the  ground  that  it  was  voluntarily 
made  by  a  trader  in  contemplation 
of  bankruptcy,  must  shew,  not 
merely  that  the  trader  was  insol- 
vent when  it  was  made,  but  also 
that  he  then  contemplated  hank" 
rvptcy,  Morgan  v.  Srundrett,  GL 
one,  Sfc.  T.  3  IV.  4.  289 

3.  /?.  C,  borrowed  a  sum  of  money 
and  gave  the  lenders  a  bond,  by 
which  he  and  four  others  bound 
themselves  jointly  and  severally  in 
a  penalty,  for  the  regular  payment 
of  interest,  and  for  the  discharge 
of  the  principal,  and  all  interest 
which  might  be  due  at  the  end 
of  five  years,  or,  if  sooner  called 
upon,  then  at  twenty-one  days 
af^er  demand.  One  of  the  co- 
obligors  of  jR.  C.  became  bank- 
rupt, and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy,  a 
forfeiture  had  accrued  by  non- 
payment of' interest,  but  it  was  not 
msisted  upon,  and  the  interest  was 
subsequently  paid  up.  After  the 
certificate,  B,  C  was  called  upon 
for  the  principal  but  did  not  pay, 
and  payment  was  enforced  from 
the  four  co-obligors  who  had  con- 
tinued solvent*    In  an  action  by 


one  of  them  against  the  party  who 
had  been  bankrupt  for  contribu- 
tion :  Held  that  they  could  not 
have  proved  under  the  commission 
by  S'  52.  of  the  bankrupt  act, 
and,  therefore,  that  the  certificate 
was  no  answer  to  the  action.  C/e- 
metUs  V.  Langley,  T.  3  W.  4-. 

Page  372 
4.  The  bankrupt  act,  6  G,^.c,  16.  s. 
72.,  vests  in  the  assignees  such 
goods  whereof  the  bankrupt  was 
reputed  owner  at  the  time  when 
he  became  bankrupt,  by  the  con- 
sent and  permission  of  the  true 
owner.  But  where  the  true  owner 
had  permitted  his  goods  to  remain 
in  the  order  and  disposition  of  A. 
until  the  day  before  he  became 
bankrupt,  and  then  demanded  the 
possession  of  them,  which  A,  re- 
fused to  deliver :  Held,  that  they 
did  not  pass  to  ^.'s  assignees. 
Smith  v.   Topping,  M,  4    TV.  4. 

674 

BARON  AND  FEME. 
See  Feme  Covert. 

BEER,  SALE  OF,  BY  RETAIL. 
See  Custom,  1. 

BILL  OF  EXCHANGE. 

See  Stamp,  1. 

1.  In  an  action  by  drawer  against 
acceptor  of  a  bill  of  exchange  for 
101  ^  defendant  proved  that  he  was 
under  age  when  he  accepted  the 
bill.  Plaintiff  then  produced  in 
evidence  a  letter  in  the  defendant's 
handwriting,  purporting  by  its 
date  to  have  been  written  after  he 
came  of  age,  addressed  to  a  third 
person  in  these  words  :  **  I  request 
you  pay  to  Hr  (plaintiff)  "  lOlL  at 
your  earliest  convenience,  afler  the 
date  of  this  letter,  from  the  money 
lefl  me  by  my  late  grandfather, 
for  which  I  have  given  my  bill." 
c  4  This 


BILL  OF  EXCHANGE. 


This  letter  was  proved  to  have 
been  delivered  to  the  plaintiff's 
clerk,  but  it  did  not  appear  when. 
Held,  that  the  letter  must,  prima 
facie,  be  taken  to  have  been  writ- 
ten and  issued  at  the  time  when  it  I 
bore  date ;  and  that  having  been  J 
written  after  defendant  came  of 
age,  and  before  the  bill  became 
due,  it  would  support  a  count  on  a 
promise  to  pay  according  to  the 
tenor  and  effect  of  the  bill.    Hunt 
V.  Massey,  H.  4  W.  4.     Page  902 
2.  In  an  action  by  the  the  indorsee 
against  the  drawer  of  an  accommo* 
dation  bill,  which  had  been  frau- 
dulently disposed  of  by  the  first 
indorsee,  and  aflerwards  discounted 
by  the  plaintiff*,  it  is  no  defence 
that  the  plaintiff  took  the  bill  under 
circumstances  which  ought  to  have 
excited  the  suspicion  oi'  a  prudent 
man  that  it  had  not  been  fairly 
obtained :  the  defendant  must  show 
that  the  plaintiff  was  guilty  of  gross 
negligence.     Crook  v.  Jadis^  H,  4 
W.^.  909 

8.  To  an  action  by  an  indorsee 
against  the  indorser  of  a  bill  of 
exchange  who  had  lost  the  bill 
by  accident  it  is  a  good  defence 
that  the  plaintiff  took  the  bill  frau- 
dulently, or  under  such  circum- 
stances that  he  must  have  known 
that  the  party  from  whom  he  took 
it  had  no  title,  or  that  he  was 
guilty  of  gross  negligence  in  tak- 
ing it ;  but  it  is  no  defence  that  he 
took  it  under  such  circumstances 
that  a  prudent  cautious  man  would 
not  have  taken  it.  Backhouse  v. 
Harrison,  H  4  W.  4.  1099 

BILL  OF  LADING. 
See  Freight.      Stoppage  in 

TRANSITU,  2. 

BILL  OF  MIDDLESEX. 
See  Practice,  6. 


BOND. 

L  On  a  bond  with  a  penalty,  coo- 
ditioned  for  the  payment  of  money 
at  a  given  day,  and  interest  in  the 
mean  time,  with  a  stipulation  that  on 
any  default  in  paying  the  interest, 
tlie  whole  sum  should  be  demand- 
able  ;  the  obligee,  on  the  interest 
falling  into  arrear,  brought  an  ac- 
tion to  recover  the  whole  principal 
and    interest :     Held,    that    the 
case  was    not    within    8   and  9 
W.S.c.  11.  s.  8^  and  therefore 
that    the    plaintiff    was    entitled 
after   verdict  to    have  judgment 
and  execution  for  the  whole  prin- 
cipal  sum,    and   not   merely   for 
the  arrears  of  interest.     James  ^. 
Thomas,  T,  3  W,  4.  Page  40 

2.  An  action  on  a  bond,  conditioned 
generally  for  payment  of  a  speci- 
Sed  sum  with  interest,  may  be 
brought  without  a  demand  being 
made.     Gihbs  v.  Southam^  H  4> 

pr.4.  911 

3.  Debt  on  bond.  The  condition, 
after  reciting  that  the  obligor  was 
about  to  marry  with  ^.  a  widow,  and 
thereby  to  become  possessed  of  a 
stock  in  trade,  and  that  it  was 
agreed  that  he  should  execute  a 
bond  to  pay  to  the  children  of  A 
by  her  late  husband  300/.  within 
twelve  months  after  her  death  in 
the  event  thereinafter  specified, 
was  that,  "if  the  obligor  should 
within  twelve  months  after  the 
decease  of  A.  pay  to  her  children 
300/.,  ifi  tqnm  an  account  taken, 
the  stock  in  trade  €tnd  effects  in  the 
business  (if  then  carried  on  hy  the 
obliffor)  should  amount  to  AQOii 
but  in  case  upon  such  account  to 
be  taken,  the  stock  in  trade  should 
amount  to  less  than  400/.,  then  if 
if  the  obligor  should  pay  to  the 
children  of  A,  120/.,  the  bond 
should  be  void." 

Plea,  that  long  before  the  death 
ofA.f  the  obligor  retired  from  and 

ceased 
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CANAL  ACi- 
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ceased  to  carry  on  the  trade,  and 
that  at  the  death  of  A.  he  had  not 
any  stock  in  trade,  and  that  no 
account  of  the  said  stock  in  trade 
in  the  condition  mentioned  was  or 
could  be  taken  at  the  time  of  the 
death  of  ^.,  or  from  thence  hither- 
to: Held  on  demurrer  that  the 
true  construction  of  the  condition 
of  the  bond  was,  that  the  obligor 
had  an  option  to  continue  or  dis- 
continue the  trade  during  the  life 
of  ^. ;  and  that  he  having  discon- 
tinued it,  the  event  on  which  the 
money  was  to  come  to  the  chil. 
dren  of  A,  liad  never  happened ; 
and  that  the  plea  therefore  was 
good.  Bestaick  v.  Swindells,  If,  4> 
W.  4.  Page  914 

BREWER. 
See  Assumpsit,  2. 


BRIDGE. 

Before  the  statute  43  G.  3.  c.  59. 
there  had  been  a  public  county 
bridge,  which  was  of  wood,  resting 
on  stone  abutments.  After  that 
statute  passed,  the  wooden  part  of 
the  bridge  was,  during  a  flood, 
carried  some  distance  down  the 
river,  but  the  stone  abutments  re- 
mained. Part  of  the  wooden  ma- 
terials being  afterwards  collected 
together,  were,  with  new  materials 
formed  into  the  upper  part  of  a 
bridge,  which  was  wider  than  it 
had  been  before  the  flood,  and 
placed  upon  the  old  abutments. 
This  was  done  at  the  expence  of 
the  parish,  and  not  under  the  di- 
rection of  the  county  surveyor : 
Held,  that  this  was  not  a  bridge 
erected  or  built  afler  the  passing 
oi'  43  G,  3.  c.  59.  s,  5. ;  and  that 
the  inhabitants  of  the  county  were 
hound  to  repair  it.  The  King  v. 
The  InhabiianU  of  the  County  of 
Devon,  T.  3  W.  4.  383 


BROKER. 
See  Insurance  Broker. 

BUILDING. 

See  Indictment,  S. 

BURGESS. 

« 

See  Custom,  1,  2. 

BUTTER,  SALE  OF. 
See  Vendor  and  Vendee,  1. 

CANAL  ACT. 

1.  By  acts  of  parliament  enabling  a 
company  to  make  and  maintain  a 
canal  navigation,  and  to  take  lands 
for  that  purpose  making  satis&c- 
tion,  it  was  provided  that  the  com- 
pany should  not  take  any  garden 
ground  without  consent  of  the 
respective  owners  and  occupiers, 
and  that  any  action  to  be  brought 
for  any  thing  done  in  pursuance  oj 
those  acts,  should  be  commenced 
within  six  caleruiar  months  next 
after  theftict  should  have  been  com' 
mitted ;  or  if  there  should  be  a 
continuance  of  damages,  then 
within  six  calendar  months  next 
afler  the  committing  of  such  dam- 
age should  have  ceased. 

The  company  wishing  to  take 
garden  ground  for  the  purpose  of 
sloping  the  banks  of  the  canal, 
told  the  occupier,  or  tenant,  that 
they  had  obtained  the  consent  of 
the  owner's  agent,  without  which 
the  tenant  would  not  have  given 
them  permission;  but  the  state- 
ment was  not  true.  They  then 
paid  him  a  sum  which  he  de- 
manded on  account  of  a  former 
transaction,  afler  which  they  en- 
tered and  sloped  away  the  ground. 
The  land  in  consequence  was  from 

thence- 
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thenceforth  overflowed  by  the  ' 
Thamta  at  every  high  tide.  For 
this  damage  the  landlord  sued  the 
company  more  than  six  calendar 
months  after  the  ground  was  taken, 
and  the  tide  was  let  in  : 

Held,  that  the  injury  was  one 
for  which  an  action  should  have 
been  brought  within  six  months 
from  the  teJcing  away  of  the  land; 
and  that  the  defendant!  were 
within  the  protection  of  the  limit- 
ing clause,  inasmuch  as  the  act 
complained  of  was  really  done  for 
the  purpose  contemplated  by  the 
statutes,  though  in  the  prosecution 
of  that  purpose  the  defendants  had 
been  guilty  of  a  misrepresentation 
and  of  bad  faith  towards  the  oc- 
cupier. Lord  Oakley  v.  The  Ken- 
singlon  Canal  Company,  T.  S  W. 
4.  Page  138 

2.  A  river  navigation  act  directed 
that  the  salary  of  the  clerk  to  the 
commissioners  should  be  paid  by 
the  proprietors  of  the  tolls.  A 
person  seised  in  fee  of  a  part  of 
the  navigation  and  tolls,  granted 
annuities,  and  conveyed  her  part 
of  the  tolls  to  a  trustee,  to  secure 
the  annuities,  and  to  permit  her  to 
hold  the  conveyed  premises  and 
the  profits  thereof  to  her  own  use, 
till  (tefauit  in  payment  of  such  an- 
nuities. By  a  subsequent  deed 
she  conveyed  the  premises  in  fee 
to  Y.  together  with  other  property, 
in  trust  to  sell  as  in  the  deed  was 
directed,  and  to  receive  the  pro- 
ceeds of  such  sale,  and  the  tolls 
and  profits  of  the  navigation  ;  and 
out  of  the  several  receipts  and 
profits  to  defray  the  eottt  and  ex- 
petuxt  neceutay  for  carrying  the 
tnula  into  effect,  to  pay  up,  and  if 
possible  discharge  the  annuities, 
to  pay  off  certain  creditors  and  to 
bold  the  surplus,  if  any,  for  her 
benefit. 

Tlie  trustee  under  the  last  men> 

tiMMddwd  entered  into  receipt 

^^^^t/fih  appointed  a  collector 


and  represented  himself  ti 
commisBioners  as  a  mort^ 
the  tolls,  and  as  having  a  ci 
over  thorn  and  over  the  repi 
the  navigation,  but  refuted  i 
the  salary  ot  the  clerk.  Ti 
nuities  were  still  subsisting, 
clerk  sued  the  trustee  for 
payment  of  his  salary  : 

Held,  that  it  lay  upon  the 
tee  having  conducted  hims 
above  stated,  to  shew  that  h 
not  a  proprietor  within  the  i 
ing  of  the  act:  Held  furth 
on  reference  to  the  several  i 
that  he  was  such  proprieti 
though  he  only  held  the  tc 
trust  to  pay  creditors  ani 
charge  incumbrances,  and  atll 
there  was  a  legal  estate  ouli 
ing  in  a  trustee,  to  secure  tt 

The  act,  passed  io  ITS' 
quired  that  certain  notices  i 
be  given  in  the  Northampia 
Canbridi/e  newspapers, 
was  at  that  time  one  news 
published  at  each  place.  A  i 
paper  was  subsequently  estabi 
called  TAe  Hutaingdim,  Ba 
and  Peterborough  Gazette, 
Cambridge  and  Hertford  Inde^ 
ent  Prett ;  and  it  was  publ 
(among  other  places)  at  ■ 
bridge  :  Held,  that  publicatii 
the  notices  in  the  former  p 
was  sufficient.  TUAiU,  Gent. 
V-v.  Yorke,  M.  4.  W.  4.  Tag 

CAPIAS. 
See  Practice,  12. 


CERTIFICATE. 
See  Bamkhupt,  3. 

CERTIORARI. 
See  Indictment,  I.     Sessio 
CHEL 
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CHELSEA  WATER  WORKS' 
COMPANY. 

See  Poor  Rate. 


CLERK   TO  COMMISSIONERS 
OF  NAVIGABLE  CANAL. 

See  Cakal  Act,  2. 


CLERK  TO  TRUSTEES  UNDER 
A  TURNPIKE  ACT- 

See  Mandamus,  2. 


CLOSES  IN  WHICH,  &c. 
See  Pleading,  3. 


COAL  MINES,   RATEABILITY 

OF. 

See  Inclosure  Act,  2. 


COMMENCEMENT  OF  RISK. 
See  Insurance,  2. 


CONDITION. 
See  Bond,  1,  2, 3. 


CONDITION  PRECEDENT. 
See  Lease,  3. 


CONVICTION. 
See  Justices,  1. 


COPARCENER. 
See  Livery  of  Seisin. 


COPYHOLD. 

1.  Copyholds  are  within  the  statute 
27  EUz.  c.  4.  which  avoids  all  con- 
veyances of  any  lands,  tenements, 
or  hereditaments,  made  for  the 
intent  and  of  purpose  to  defraud 
and  deceive  persons  that  shall 
afterwards  purchase  the  same. 
Doe  d.  TuHstUl  v.  BaUrieli,  T.  3 
W.  4.  P^  131 

2.  A  copyholder  in  fee  surrendered 
to  the  use  of  another  person  and 
afterwards  and  before  the  admit- 
tance of  the  surrenderee,  commit- 
ted and  was  convicted  of  simple 
felony :  there  being  a  custom  in 
the  manor  that  any  tenant  of  cus- 
tomary tenements  who  should 
commit  and  be  convicted  of  felony, 
should  forfeit  his  said  tenements 
to  the  lord  :  Held,  that  the  sur- 
renderor before  admittance  was 
still  tenant  for  the  purpose  of  for- 
feiture, and  that  his  estate  was 
forfeited  to  the  lord,  and  the  sur- 
renderee not  entitled  to  be  ad- 
mitted. 7^e  King  v.  Lady  Jane 
St.  John  MiUbnay,    T.  3   W.  4. 

254 

3.  At  a  court  baron,  held  in  1812, 
before  the  steward  of  a  manor,  two 
copyhold  tenements  were  granted 
to  iV.  i?.  and  «/.  ZT.,  habendum  for 
their  lives  and  the  life  of  the 
longest  liver  of  them  successively 
at  the  will  of  the  lord  according  to 
the  custom  of  the  manor,  at  the 
yearly  rents  of  26^.  4<f.  and  Is.  all 
services  therefore  due,  and  a  he- 
riot  when  it  should  happen,  and 
the  said  W,  R.  was  admitted 
tenant;  but  the  admission  and 
fealty  of  J.  H.  were  respited  until, 
&c. 

In  1823  the  lessees  of  the  manor 
by  deed  appointed  C,  L.  steward 
of  the  manor,  witl^  full  power  to 
hold  courts  baron  and  customary 
courts,  and  to  do  all  acts  usual  to 
be  done  by  stewards  io  relation 

there- 
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thereunto ;  and  they  more  espe- 
cially authorised  him  to  make  any 
Toluntary  grants  of  customary  or 
copyhold  lands  within  or  parcel  of 
the  manor,  and  to  give  licences  to 
demise,  or  otherwise,  as  he  the 
said  C.  X.  should  think  fit,  and 
eiiher  in  or  out  of  court  as  fully 
as  the  lessees  might  or  could  do. 

At  a  court  baron  held  out  of  the 
manor  in  1825,  J.  H.  (who  sur- 
vived W.  /?.)  surrendered  to  the 
lords  lessees  the  above  mentioned 
copyhold  messuages,  and  the  les- 
sees by  C,L.  their  steward  granted 
them  again  to  W.  H.  L.  and 
J.  W.  W.  habendum  for  their  lives, 
and  the  life  of  the  longest  liver  of 
them  successively,  according  to 
the  custom  of  the  manor,  at  the 
yearly  rent  of  26s.  4rf.  and  7s,  and 
all  services  therefore  due,  and  a 
heriot  for  each  of  the  said  tenements 
when  it  should  happen,  according 
to  the  custom  of  the  manor  ;  and 
J.  H.  L.  and  J.  W.  W.  were  ad- 
mitted tenants : 

Held,  that  it  was  no  objection 
to  this  grant  that  J.H.  the  sur- 
viving life  under  the  grant  of  1812 
was  never  admitted  tenant :  nor 
that  two  rents  were  reserved,  with- 
out distinguishing  how  much  was 
payable  for  each  tenement  the 
same  rents  having  been  reserved 
by  a  former  grant  in  1771  :  nor 
that  a  heriot  was  reserved  for  each 
tenement  when  it  should  happen, 
according  to  the  custom  ot^  the 
manor ;  tor  if  a  heriot  was  not  de- 
mandable  for  each  tenement,  the 
claim  could  not  be  enforced ;  but 
that  would  not  avoid  the  grant : 

Held,  secondly,  that  a  custom- 
ary court  cannot  be  held  out  of 
the  manor  unless  there  be  a  cus- 
tom  to  warrant  it ;  and  if  one  be 
held  out  of  it  without  such  custom, 
it  is  void,«and  such  things  there 
done,  as  are  required  to  be  done  at 
a  court,  such  as  presentments  by 
the  homage,  imposing  finesi  levy- 


ing fines,  and  suffering  recoveries, 
are  void: 

But  thirdly,  that  as  the  lord 
may  grant  to  or  admit  a  copyhold 
tenant,  not  only  out  of  court,  but 
also  out  of  the  manor,  the  grant  of 
1825,  if  it  had  been  made  by  the 
lord,  would  have  been  good,  though 
it  purported  to  have  been  made  at 
a  void  court : 

Held,  fourthly,  that  a  steward 
cannot  in  his  mere  character  of 
steward  admit  a  copyhold  tenant 
out  of  the  manor. 

Fifthly,  that  as  C  Z.  by  the 
deed  of  182:5  had  a  special  author- 
ity to  make  any  voluntary  grants, 
either  in  or  out  of  court,  as  fully 
as  the  lessees  of  the  manor  could 
do,  he  might  take  the  surrender, 
and  make  the  grant  in  question  out 
of  the  manor ;  and  that  although  he 
professed  in  making  the  grant,  to 
act  only  as  steward  and  not  as  the 
special  agent  of  the  lord,  the  grant 
so  made  might  operate  as  a  grant 
made  by  the  lord's  attorney,  and 
was  therefore  valid. 

Sixthly,  that  although,  in  gene- 
ral, to  make  a  party  tenant  b? 
copy  of  court  roll,  his  admission 
ought  to  be  notified,  for  the  in- 
formation of  the  tenants,  at  the 
next  or  some  other  court,  and  a 
regular  entry  of  it  made  by  cer- 
tificate, presentment,  &c. :  yet,  as 
the  proceedings  at  this  void  court 
were  entered  by  the  steward  on 
the  court  rolls,  as  if  done  at  a 
valid  court,  the  tenants  mu:»t,  at  a 
following  court,  af^cr  the  admit- 
tance, have  had  information  of  what 
had  been  done,  and  that  was  suffi- 
cient. Doe  de?n.  Leach  and  An- 
other V.    Whitakery   T.  3  IV.  4. 

Page  409 
4.  If  a  copyholder  pull  down  a  bam, 
without  any  intention  of  rebuild- 
ing, the  lord  cannot  recover  the 
place  from  him,  on  the  ground  ol 
a  forfeiture,  if  the  jury  find  that 
the  premises  are  not    damaged. 

£h6 
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Doe  dem.  Grubb  v.  The  Earl  of 
Burlinffton,  M.  4  FT.*.  Page  507 
5.  A.  anil  S.  by  a  settlement  made 
on  occasion  of  their  intended 
marriage  (which  allerwarda  took 
place)  conveyed  certain  freehold 
estates  to  trustees,  for  tlie  benefit 
of  themselveg  and  the  survivor  of 
thero  for  life,  then  for  the  benefit 
of  the  issue  of  the  marriage,  if 
any,  and  if  none,  then  to  the  use 
of  auch  person  as  the  wife  by  deed 
or  last  will,  notwitiisUinding  her 
coverture,  and  at  if  ihtvxutoie  and 
unmarried,  should  appoint,  and  in 
default  of  appointment  to  the  use 
of  herself  in  fee.  The  wife  at  the 
lime  of  the  marriage  was  seised  in 
tail  of  certain  copyhold  lands. 

The  husband  and  wife  after- 
wards  executed  a  power  of  at- 
torney to  C,  authorising  him  to 
surrender  the  copyhold  lands  cf 
which  the  wife  was  seised  in  tail 
to  a  third  person,  in  order  to  make 
him  tenant  to  the  precipe  or  plaint 
in  a  recovery  intended  to  be  suf- 
fered in  the  manor  courL  The 
wife,  previous  to  her  executing 
the  power  of  attorney,  was  ex- 
amined apart  from  her  husband, 
by  the  deputy  steward  of  the 
manor..  The  recovery  was  suf- 
fered, and  immediately  afterwards 
the  premises  were  surrendered  to 
the  iame  uses  as  those  mentioned 
in  the  marriage  settlement:  Held, 
tliat  the  power  of  attorney  was 
valid  as  the  act  of  the  husband; 
he  having  sufiicietit  interest  in  his 
wife's  copyhold  lands  lo  paw  them 
by  surren<lcr  during  the  joint  lives 
01  himself  and  his  wife ;  and  that 
(he  recovery  (which  had  stood 
unreversed  lor  twenty  years)  was 
therefore  well  suffered. 

After  the  above  surrender,  the 
wife  was  admitted  to  other  copy- 
hold lands,  which  were  not  sur- 
rendered to  the  use  of  her  will. 
By  her  will,  made  in  lt>02,  she 
devised   iier  real  and   leasehold 
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estates  to  certain  persons  therein 
named.  At  the  date  of  her  will 
and  of  her  death  she  was  seised 
of  freehold  estates:  Held,  that 
the  will  was  a  valid  disposition  of 
the  copyhold  which  hoo  been  sur- 
render«!  to  the  use  of  her  will, 
though  it  did  not  refer  to  the  sur- 
render in  which  the  right  of  dis- 
position was  reserved,  and  though 
it  was  made  after  the  ceaaed  to 
be  a  feme  covert ; 

Held  further,  that  the  copyholds 
which  had  not  been  surrendered 
to  the-useof  the  will,  did  not  pass 
by  the  general  devise  of  the  real 
estate,  the  will  having  been  made 
before  the  55  G.  3.  e.  192.  Do* 
dem.  Smith  v.  Bird  and  Another, 
M.  4  W.  4.  Page  695 

CORONERS. 

The  court  on  the  application  of  the 
crown,  set  aside  a  coroner's  in- 
quisition, for  defects  apparent  on 
the  face  of  it.  Rule  absolute  in 
the  first  in!>tance.  In  tie  M^ter 
of  Culley,  T.  3  FT.  4.  230 


CORPORATE  OFFICER. 
Su  Mandamus. 

CORPORATION. 

See  Quo  Warranto. 

n  an  action  against  a  corporation 
on  a  bond,  the  condition  of  which 
recited,  tliat  the  company  were, 
by  act  of  parliament,  authorised 
to  raise  money  by  bond,  and  that 
at  a  general  assembly  of  the  com- 
pany of  proprietors,  it  had  been 
resolved  that  the  bond  in  question 
should  be  issued  for  that  purpose, 
the  defendants  pleaded  non  est 
factum:  Held,  that  although  the 
company  could  not,  under  that 
plea,  shew  that  the  b(>ad  executed 
by 


CORPORATION, 


COVENANT. 


by  them  was  invalidated  by  col- 
lateral mattera,  they  might  shew 
that  it  was  void,  because  it  was 
executed  contraiy  to  the  provi- 
sions of  the  act  of  parliament : 

Held,  secondly,  that  a  clause  in 
the  act  of  parliament,  whereby  the 
company  were  authorised,  at  any 
general  or  special  general  assembly, 
to  order  and  dispose  of  the  custody 
of  their  common  seal,  and  the  use 
and  application  thereof,  empower- 
ed them  to  make  rules  and  regu- 
lations for  its  custody,  but  did  not 
require  their  concurrence  in  each 
particular  act  of  sealing,  and  that 
a  bond  to  which  the  seal  had  been 
affixed  by  the  company's  clerk, 
under  a  general  authority  from 
the  directors,  was  valid. 

By  another  clause  it  was  enact- 
ed, that  the  clerk  should,  in  a 
book  provided  by  the  company, 
keep  an  account  of  all  acts,  pro- 
ceedings, and  transactions  of  the 
company  of  proprietors,  and  that 
every  proprietor  should  have  liberty 
to  inspect  the  same,  and  take 
copies  of  the  entries :  Held,  that 
entries  of  the  proceedings  in  the 
book  so  kept  by  the  clerk  were 
not  admissible  in  evidence,  against 
one  of  their  own  members  suing 
them.  HiU  v.  The  Manchester  and 
Salford  Water  Works*  Company^ 
M,  4-  W.  4.  Page  866 

COSTS. 

Set  Attorney,  1,  2.  Ejectment, 
2,  3.  Indictment,  2.  Manda- 
mus, 8.  Practice,  5.  7,  8,  12. 
Prohibition,  1.     Slander,  2. 

CO-SURETY. 
See  Bankrupt,  S, 

COURT. 
See  Copyhold,  3. 


COURT  MARTIAL. 
See  Prohibition,  2. 

COVENANT. 

Set  Lease,  3.  5.     Pleading,  5. 

Declaration  stated  that  by  indenture 
between  defendant  and  .A  W^  re- 
citing that  defendant  for  certain 
considerations  bad  agreed  to  pav 
off  certain  mortgages  and  debts  of 
J,    FF.,  defendant  covenanted  to 
and  with  J.  W.  to  save,  protect, 
defend,  keep  harmless,  and  indem- 
nify J,   W,  his   heirs,   executors, 
administrators,  &c.,  from  the  pay- 
ment of  the  said  debts,  and  from 
all  actions,  &c.  in  respect  of  them. 
Breach,  that  500/.  of  an  annuity 
for  payment  of  which  J.  W,  had 
bound  himself,  his  heirs,  execu- 
tors,  and  administrators,  became 
in  arrear,  and  remained  so  after 
J.  FP.'s  death,  and  that  defendant 
did  not  pay  the  same,  nor  protect  or 
indemnify  J.  FF.,  his  executors,  ad- 
ministrators,  &c^by  reason  whereof 
the  annuity  bond  became  forfeited, 
and  the  grantee  recovered  against 
the    plaintiff,     administratrix    of 
J,  W,j  and  had  Judgment  for  20^1, 
the  amount  of  assets  admitted  to 
be  in  hand,  and  for  the  residue, 
judgment  of  assets  quando :  Held, 
that  looking  to  the  whole  of  the 
deed  declared  upon,  there  appear- 
ed a  covenant  by  the  defendant, 
not  only  to  indemnify,  but  to  pay 
the  debt. 

Semble,  per  Parhe  J.  and  held 
by  Patteson  J.  that  if  the  express 
covenant  to  protect  and  indemnify 
had  stood  alone,  a  sufficient  breach 
of  that  covenant  appeared  {LittU 
dale  J.  dubitante) :  Held,  that  die 
plaintiff  might  recover  the  whole 
arrears,  for  which  she  was  liable, 
as  administratrix,  to  the  grantee 
of  the  annuity,  though  she  bad 

only 
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DEED. 
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only  paid  a  part.    Carr  v.  BcberUy 
T.  3  W.  4..  Page  78 


COVENANT  TO  STAND 
SEISED  TO  USES. 

See  Marriage  Settlement. 


CRIMINAL  INFORMATION. 

See  Justices,  2. 

CURATE. 

See  Settlement  by  Renting  a 
Tenement,  4. 

CUSTOM. 

1.  The  statute  11  t?.4.and  1  W.^. 
c.  64.,  for  permitting  the  general 
sale  of  beer  by  retail  in  England, 
does  not  supersede  the  custom  of 
a  borough,  that  no  person  shall 
carry  on  the  trade  of  an  alehouse- 
keeper  therein  who  is  not  a  bur- 
gess. Mayor,  S^c,  of  Leicester  v. 
Burgess,  T.  3  W.  4.  246 

2.  A  custom  for  the  jurors  of  a 
court  leet  holden  for  a  borough 
and  manor,  to  present  persons  to 
be  admitted  burgesses  of  the  bo- 
rough, and  for  the  persons  so  pre- 
sented to  be  admitted  and  sworn 
in  burgesses,  was  held,  on  motion 
in  arrest  of  judgment,  to  be  valid 
in  law.  The  King  v.  The  Duke 
of  Beaufort,  T  3  W.  4-  442 


CUSTOMARY  COURT. 
See  Copyhold,  3. 

DEATH,  PRESUMPTION  OF. 
See  Evidence,  1. 


DECEIT. 
See  Action  on  the  Case,  2. 

DEED. 

See  Canal  Act,  2.    Marriage 
Settlement.    Way. 

Mortgagor  granted,  bargained,  sold, 
released,  and  confirmed  to  mort- 
gagee (in  his  possession  then  be- 
ing by  a  previous  bargain  and 
sale)  an  iron-foundery  and  two 
dwelling-houses,  &c.  and  the  ap- 
purtenances ;  together  with  aU 
grates,  boilers,  bells,  and  other  fix- 
tures in  and  about  the  said  two 
dwelling-houses;**  and  all.  trees, 
houses,  cottages,  commons,  &c. 
easements,  profits,  &c,  to  the  said 
foundery,  messuages,  and  lands 
appertaining.  There  were  cranes, 
presses,  a  steam  engine,  and  other 
fixtures  in  the  foundery,  used  for 
the  purposes  of  the  business  car- 
ried on  there,  and  valued  at  600/. : 
Held,  that  the  specification  of  the 
grates  and  other  fixtures  in  and 
about  the  dwelling-houses,  shewed 
that  those  in  the  foundery  were 
not  intended  to  pass,  though  they 
would  have  passed  if  the  others 
had  not  been  mentioned. 

Plaintiff  at  the  trial  produced  a 
deed  of  mortgage,  executed  to  him 
by  defendant.  The  latter  proved 
that  on  executing  it  he  handed  it 
to  his  own  ai^ent,  intending  it,  as 
he  alleged,  to  remain  as  an  escrow, 
till  the  performance  of  a  certain 
agreement  by  another  party  to  the 
mortgage :  Held,  that  the  posses- 
sion ot  it  by  the  plaintiff  was  prim  A 
facie  evidence  that  it  had  been 
delivered  to  him  as  a  deed.  Hare 
v.  Norton,  jif.  4  FT.  4.    Page  715 

DEPOSIT. 

See  Banker^  1,  2. 

DEVISE. 
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DEVISE. 
See  Copyhold,  5. 

1.    Testator  devises  as  follows :  "As 
touching  my  worldly  estate,  I  give, 
devise,  and  dispose  of  the  same  in 
the  following  manner :  first,  1  give 
to  my  wife,  Ann,  the  wliole  of  my 
estates,  goods  and  chattels,  living 
stock, and  debts,  during  her  widow- 
hood, and  no  longer,  but  demeatly 
to  go  to  my  dear  children,  as  I 
have  appointed  and  disposed  to  them 
in  lots  and  moneys      He   then, 
after  giving  to  his  eldest  son  a  sum 
of  money,  letl  to  his  second  son  a 
lot  of  land  (therein  described)  to 
him  and  his  lawful  heirs  for  ever  ; 
and  if  no  heirs,  to  his  next  brother 
and    his    lawful    heirs    for  ever. 
Then  followed  four  other  devises 
in  similar  terms  to  four  other  sons, 
and  then  he  gone  to  his  son  John 
a    dtaeUinff'housef    and   piece    of 
groundy  S^c;    cdso  his  goods  and 
living  stock.     He  then  devised  to 
his  daughter  a  house  and  gardens, 
and  to  her  son  and  his  lawful  heirs 
for  ever :  Held  that  John  took  a 
life  estate  only  in  tlie  house  and 
ground  devised  to  him.     Doe.  d. 
Gwillim  V.   Gwillim,    T.  S  W  4^. 

Page  122 

^  Lands  were  devised,  to  the  use, 
among  others,  that  M.  A.  F. 
should  take  from  and  out  of  the 
same  premises  an  annuity  or  yearly 
rent  charge  of  500/.  a  year,  to  be 
paid  clear  of  all  txuces  and  deduc' 
tionsy  remainder  to  S.  for  life,  sub- 
ject to  the  annuity  :  Held  that  the 
annuity  was  to  be  paid  clear  of 
legacy  duty,  and  was  a  charge 
upon  the  land;  and  consequently 
that  S.  who  had  entered  into  pos- 
session under  the  devise  to  him, 
and  been  compelled  to  pay  the 
legacy  duty  on  the  annuity  pur- 
suant to  the  45  G.  3.  c.  28,  s.  5. 
could  not  recover  it  again  from 


the  annuitant.  Siow  v.  Davenpori, 
T.  3  PT.  4.  Page  359 

3.  Testator  being  seised  in  feeol 
lands,  devised  to  trustees  in  fee, 
upon  trust,  as  to  part,  to  permit 
his  eldest  son  to  receive  the  profits 
for  life,  and  as  to  other  parts  to 
permit  his  two  daughters  to  receive 
the  profits  for  life  ;  and  also  upon 
trust,  during  the  lives  of  his  said 
children,  to  preserve  contingent 
remainders. 

And  after  the  decease  of  any 
or  either  of  his  said  children,  be 
devised  the  estate  to  him  or  thera 
limited  for  life  as  aforesaid,  unto 
all  and  every  his,  her,  or  their 
child  or  children  living  at  the  time 
of  his,  her,  or  their  parents*  de- 
cease, or  bom  in  due  time  after- 
wards, for  their  lives  as  tenants 
in  common ;  but,  nevertheless,  with 
an  equal  benefit  of  survivorship 
among  the  rest  of  the  said  child- 
ren,  if  more  than  one,  and  any  d 
them  should  die  without  leaving 
issue,  the  chOdor  children  of  each 
of  his  said  sons  and  daughters  tak- 
ing the  rents  and  profits  of  his,  her, 
or  their  parent's  estate  only. 

And  from  and  afler  the  decease 
of  all  the  children  of  each  of  his 
said  sons  and  daughters  without 
issue,  he  devised  the  estates  to 
them  respectively  limited  as  afore- 
said, unto  and  among  all  and  every 
the  lawful  issue  of  such  child  or 
children  (during  their  lives)  as 
tenants  in  common,  and  to  descend 
in  like  manner  to  the  issue  ff  his 
said  sons  and  daughters  respecticdjf, 
so  long  as  there  should  be  anj 
stock  or  offspring  remaining : 

And  for  default  or  in  failure  oj 
issue  of  any  of  his  said  sons  and 
dauglUers,  he  devised  the  estates 
so  limited  to  him,  her,  or  them 
dying  without  issue,  unto  the  sur- 
vivors of  his  said  sons  and  daogh* 
ters,  during  their  respective  lives, 
in  equal  shares  as  tenants  in  com- 
mon;  and  afler  their  respective 

deaths 


DEVISE. 


EJECTMENT.       xxxix 


deaths,  he  devised  the  same  to  the 
children  of  the  survivor  of  his  said 
sons  and  daughters,  during  their 
respective  lives,  as  tenants  in  com- 
mon, with  such  benefit  of  survi- 
vorship as  aforesaid  ;  and  after  the 
decease  of  all  of  them,  to  the 
issue  of  such  children,  in  like 
manner  as  he  had  before  devised 
the  original  estate  of  each  of  his 
said  sons  and  daughters. 

And  for  default  or  in  failure  of 
issue  of  all  his  said  sons  and 
daughters  except  one,  he  devised 
all  his  said  estates  unto  his  only 
surviving  son  or  daughter  in  fee : 

Held  that  under  this  will,  the 
eldest  son  of  the  testator  did  not 
take  an  estate  tail  (unless  in  re- 
mainder) but  an  estate  for  life; 
that  his  children  took  estates  tail 
in  undivided  shares  as  tenants  in 
common. 

The  doctrine  that,  in  construing 
a  devise,  the  general  intent  is  to 
be  preferred  to  the  particular  in- 
tent, is  incorrect  and  vague ;  the 
true  rule  of  construction  is,  that 
technical  words,  or  words  of  known 
legal  import,  must  have  their  legal 
effect,  even  though  the  testator 
use  inconsistent  words ;  unless  the 
inconsistent  words  are  of  such  a 
nature  sl»  to  make  it  clear  that  the 
technical  words  are  not  used  in 
their  proper  sense.  Doe  dem.  of 
•/.  A.  GalUni  v.  F.  A.  Galliniy 
M.  4  W.  4..  Page  621 

4.  A.  devised  copyhold  lands  to  his 
son  D.  Sn  and  his  wife,  and  J.  H, 
and  his  wife,  or  the  survivor  of 
them,  for  their  lives ;  and  after  the 
decease  of  all  of  them,  to  the  male 
heir  at  law  of  him  the  testator,  his 
heirs  and  assigns  for  ever;  he 
then  bequeathed  legacies  to  three 
other  sons,  and  afterwards  died 
leaving  five  sons  and  one  daughter, 
three  by  his  first  wife,  and  three 
by  the  second :  Held  that  the  fee 
vested  at  the  testator's  death,  in 
the  person  who  was  then  his  male 

Vol.  V. 


/  heir  at  law,  and  did  not  remain  con- 
tingent until  the  determination  of 
the  life-estates.  Doe  dem.  PiOnng' 
ton  V.  SpraU.  M.  4  W.  4.  Page  781 


DISTRESS. 

The  1  &  2  Phi.  and  M.  c.  12.  *.  2., 

which  enacts,  "  that  no  person 
shall  take  for  keeping  in  pound, 
impounding,  or  poundage  of  any 
distress,  above  4</.  for  any  one 
whole  distress  that  shall  be  so 
impounded,"  does  not  extend  to 
cases  where  the  goods  are  im- 
pounded on  the  premises,  by  virtue 
of  the  11  G.  2.C.  19.  *.  la  CMd 
V.  Chamberlain^  Bond,  Jessopp^  4* 
Others,  H.  4  W.  4.  1049 


DIVISIBLE  ALLEGATION. 
See  Pleading,  3. 


EASEMENT. 
See  Way. 


ECCLESIASTICAL  COURT. 
See  Pkoiiibition,  1. 


EJECTMENT. 

1.  Ejectment  may  be  maintained 
for  freehold  lands  on  the  demise 
of  a  person  attainted  of  felony, 
when  there  has  been  no  office 
found  on  behalf  of  the  king.  Doe 
dem.  Griffith,  v.  Pritchardy  M.  4 
W.  4.  765 

2.  In  a  sec6nd  action  of  ejectment 
brought  for  the  same  premises,  the 
Court  will  stay  proceedings  till 
the  costs  of  the  former  are  paid, 
although  the  former  action  was 
discontinued  before  consent  rulC; 

d  or 
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or  plea.  Ihi  dtm.  LartgtiM  t. 
Z^ngdm,  M.  4  W,  +.      Rige  86* 

S.  ^.  having  brought  an  ejectment 
had  judgment  of  nonsuit  against 
himi  aftentardshe  was  discharged 
under  the  Insolvent  Debtor's  Act, 
the  costa  of  the  ejectment  being 
inserted  as  a  debt  in  his  schedule. 
The  assignee  of  his  estate  having 
brought  a  second  ejectment  upon 
the  insolvent's  original  title,  the 
Court  stayed  the  proceedings  in  it 
until  the  costs  or  the  first  were 
paid.  Doe  dent.  Standitk  v.  Roe, 
M.i  W.i.  878 

4.  In  ejectment  by  landlord  against 
tenant  for  a  forfeiture,  it  is  a  good 
defence  that  the  landlord,  after  (he 
execution  of  the  lease,  conveyed 
away  his  title  to  the  premises  by 
mortgage ;  although  it  be  not 
shown  that  any  interest  on  the 
mortgage  is  in  airear,  or  that  the 
mortgagee  has  made  any  claim,  or 
otherwise  enforced  his  rights  as 

Xinat  either  landlord  or  tenant. 
>  diem.  Marriott   v.  Edwardt, 
R.  4  W.  4.  1065 


See  Quo  Warranto. 


EMBLEMENTS. 

Tenant  for  a  term  determinable  upoi 
a  life  sowed  the  land  in  spring,  hrst 
with  barley  ^nd  soon  a/ler  with 
clover.  The  life  expired  in  the 
following  summer.  In  the  autumn, 
the  tenant  mowed  the  barley,  to- 
gether with  a  little  of  the  clover 
plant  which  had  sprung  up.  The 
clover  so  taken  madp  the  barley 
straw  more  valuable  by  being 
mixed  with  it;  but  the  increase  of 
the  value  did  not  compensate  for 
the  expence  of  cultivating  the 
clover,  and  a  farmer  would  not  be 
repaid  such  expence  in  the  autumn 


fiVIDENCE. 

of  the  year  in  which  it  w«i 
The  reversioner  came  inl 
session  in  the  winter,  and  to 
crops  of  the  same  clove 
more  than  a  year  had  elapu 
the  sowing:  Held  that  die 
was  not  entitled  to  emblen 
either  of  these  two  cropi 
because  emblements  can  bei 
only  in  a  crop  of  a  specie 
ordiDarily  repays  the  lab 
which  it  is  produced  wit 
year  in  which  that  labooi 
stowed  ;  and  secondly,  t 
even  if  the  plaintiff  were  ' 
to  one  crop  of  the  vc 
growing  at  tbe  lime  of  thi 
of  his  interest,  this  had  I 
ready  taken  by  him  at  the 
cutting  the  barley.  (?n 
WtH,  T.  3  IT.  4.  P 


ENTRIES    IN    CORPORA 
BOOKS. 

Ste  Cor  Fo  RATIO  H. 


ENTRY. 
See  Fine.     Lease,  6. 

ESCROW. 

See  Evidence,  5.    Dee 

ESTATE  TAIL. 
See  Db%'isb,  3. 

EVIDENCE. 

See  Arbitrament,  2.  Bill 
thange,    1,   2.      corpob 
Frauds,  Statute  of,  1. 
5.      Pleading,  3,  4.  6.  8. 
tlement     bv     Birth.    • 


1.3. 


erson  who  has  not  bee 
r  seven  yean,  is  presi 
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be  dead ;  but  there  is  no  legal  pre- 
sumption as  to  the  time  of  his 
death.  The  fact  of  his  having 
been  alive  or  dead  at  any  particu- 
lar period  during  the  seven  years 
must  be  proved  by  the  party  re- 
lying on  it.  Doe  dem.  Knight  v. 
Nepean,  Bart.  T.  3  W.  4.  Page  86 

2.  In  an  action  against  executors  for 
a  debt  o^  the  testator,  a  person 
entitled  to  an  annuity  under  the 
will  is  not  disqualified  by  interest 
from  giving  evidence  for  the  de- 
fendants. Nowell  V.  DavieSy  T, 
3  W,  4.  368 

3.  A  witness  may  be  called  upon  by 
the  plaintiff  to  state  a  conversation 
in  which  the  defendant  proposed  a 
compromise  to  the  plaintiff,  al- 
though the  witness  attended  on 
that  occasion  as  attorney  for  the 
defendant.  Griffith  Gent,  One,  Sfc, 
V.  Davies,  M.  4  W.  4-.  502 

4.  An  order  of  sessions,  quashing  an 
order  of  removal  generally,  is  con- 
clusive evidence  between  the  par- 
ties to  the  appeal  that,  when  the 
order  of  removal  was  made,  the 
appellant  parish  was  not  bound  to 
receive  the  pauper,  but  it  is  only 
prima  facie  evidence  that  the  pau- 
per was  not  settled  in  that  parish ; 
and  therefore  upon  the  trial  of  an 
appeal  between  the  same  parishes 
against  a  second  order  of  removal 
of  the  same  party,  the  removing 
parish  may  shew  by  parol  evi- 
dence, that  the  first  order  of  re- 
moval was  quashed,  on  the  ground 
that  the  pauper  resided  on  a  tene- 
ment of  his  own,'which  made  him 
irremovcahle,  though  it  did  not 
confer  a  settlement,  and  that  he 
afterwards  sold  the  tenement  and 
thereby  became  removeable.  Jlie 
King  v.  Uie  Jfihabitanis  of  Wick, 
St.  Latormce,  M,  4  W.  4.         526 

5.  Plaintiff  at  the  trial  produced  a 
deed  of  mortgage,  executed  to 
him  by  defendant.  The  latter 
proved,  that  on  executing  it  he 
handed  it  to  his  own  agent,  intend- 


ing it,  as  he  alleged,  to  remain  as 
an  escrow,  till  the  performance  of 
a  certain  agreement  by  another 
party  to  the  mortgage :  Held,  that 
the  possession  of  it  by  plaintiff 
was  prim&  facie  evidence  that  it 
had  been  delivered  to  him  as  a 
deed.  Hare  v.  Hortony  M.  4  W.  4, 

Page  715 

6.  A  merchant  at  Sydney  shipped 
goods  for  England  on  board  the 
ship  C,  and  by  another  ship  tliat 
sailed  after  her,  wrote  to  an  agent 
in  England,  and  desired  him  if  he 
received  that  letter  before  the  C 
arrived  to  wait  thirty  days,  in  order 
to  give  every  chance  for  her  arrival, 
and  then  effect  an  insurance  on 
the  goods.  The  letter  was  re- 
ceived, and  the  agent  having 
waited  more  than  thirty  days, 
effected  an  insurance  through  the 
intervention  of  a  broker,  who  told 
the  underwriters  when  the  C. 
sailed,  and  when  the  letter  order- 
ing the  insurance  was  written,  but 
did  not  state  when  it  was  received, 
nor  the  order  to  wait  thirty  days 
after  the  receipt  of  it,  before  effect- 
ing the  insurance.  The  C.  never 
arrived.  The  assured  brought  an 
action  on  the  policy  against  the 
insurers,  but  failed,  on  account  of 
the  suppression  of  facts  by  the 
broker.  In  an  action  by  the  as- 
sured against  the  broker,  for  neg- 
ligence in  effecting  the  policy : 
Held  that  the  evidence  of  under, 
writers  and  brokers  was  not  ad- 
missible to  shew,  that  in  their 
opinion  the  matters  not  comnfuni- 
cated  were  material.  Campbell 
V.  Richards,  M.  4  W.  4.  840 

7.  Five  parish  officers  were  appointed 
for  a  certain  year,  viz.,  two  church- 
wardens, two  overseers,  and  one 
vestry  clerk  and  assistant  overseer 
the  terms  of  whose  appointment 
did  not  appear.  At  their  vestry- 
meetings  for  the  relief  of  the 
poor,  orders  were  given  to  the 
paupers    upon  a  shopkeeper    for 

d  2  goods, 
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g^oods,  and  sometimes  for  money  l 
to  pay  their  monthly  allowances ; 
which  orders  the  shopkeeper  com- 
plied with.      Three  only  of  the 
officers  ever  signed  such  orders; 
the  assistant  overseer  being  one, 
signing  sometimes  by  his  name  only, 
and  sometimes  as  clerk,  or  over- 
seer.     All    used   to    attend   the 
board,  and  when  called  upon  there 
to    pay    the    shopkeeper  for  his 
goods  and  advances,  had  severally 
promised  to  do  so  when  they  could : 
Held,  that  the  shopkeeper,  after 
the  expiration  of  the  year,  might 
recover  against  all  the  parties  both 
for  the  goods  and  the  advances  of 
money,  if  a  jury  were  of  opinion 
that  Uiey  had  all  contracted  with 
the  plaintiff. 

And,  that  it  was  not  necessary 
to  show  by  the  appointment  of 
the  assistant  overseer  that  he  was 
authorised  so  to  contract,  the  jury 
being  satisfied  that  he  had  in  fact 
bound  himself  to  the  plaintiff  in 
respect  of  the  goods  and  money 
supplied.  Ki'Ay  v.  Banister^  6, 
4  W.  4.  Page  1070 

8.  Where  an  information  for  libel  states 
certain  transactions  took  place, 
and  that  the  libel  was  published 
of  and  concerning  them,  and  then 
sets  out  the  libel  as  referring  to 
them,  and  the  prosecutor  at  the 
trial,  gives  general  proof  of  such 
transactions  to  support  the  intro- 
ductory part  of  his  pleading  the 
defendant  is  not  thereby  autho- 
rised to  give  evidence  of  the  par- 
ticular history  of  those  transac- 
tions, so  as  to  bring  into  issue  the 
truth  or  faleshood  of  the  libel. 

But  if  such  evidence  be  adduced 
bona  fide  to  show  that  the  trans- 
actions referred  to  in  the  alleged 
libel  are  not  the  same  with  those 
which  the  information  supposes  it 
to  have  had  in  view,  and  that  the 
Judge  is  informed  that  the  evi- 
dence is  offered  for  that  purpose, 
it  is  admissible. 


Affidavits  are  not  receivable  to 
show  that  a  judge  is  mistaken  m 
his  report  of  a  cause  tried  before 
him.  The  Kiiig  v.  GronL,  B.  4> 
TV.  4.  Page  1082 

FALSE  REPRESENTATION. 
See  Action  on   the   case,  2. 

FELONY. 

See  Copyhold,  2.     Lease,  6. 

FEME  COVERT. 

See  Order  of  Removal. 

To  a  declaration  against  husband 
and  wife  for  a  debt  due  from  the 
wife  before  coverture,  the  bus- 
band's  discharge  under  the  in- 
solvent act  is  a  good  plea. 

Quaere,  whether  it  can  be  replied 
that  the  wife  had  separate  pro- 
perty. Lockwood  ▼.  ScJier,  T.  5 
W^.4.  SOS 

FEOFFMENT. 
See  Li  VERT  of  Seisik. 

FINE. 

It  is  a  sufficient  entry  to  avoid  a  fine, 
if  the  party  enters  expressly  to 
claim  the  premises  as  his  own :  it 
is  not  necessary  for  him  to  say 
that  he  enters  to  avoid  all  fines,  or 
to  specify  what  particular  act 
adverse  to  his  own  interest,  he 
means  to  defeat  Doe  detn,  Jones  v. 
miliams,  M.  4  W.  4.  78S 

FIXTURES. 

See  Bankrupt,    1.     Deed,  1. 
Pleading,  4. 

FORFEITURE. 
See  Copyhold,  4.     Lease,  6. 

FRAUDS, 


FREIGHT. 
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FRAUDS,   STATUTE  OF. 

1.  By  agreement  in  writing,  A.  con- 
tracted to  sell  B.  several  lots  of 
land  and  to  make  a  good  title  to 
tliem :  and  a  deposit  was  paid.    It 
was  afterwards  discovered  that  a 
good  title  could  not  be  made  to 
one  of  tlie  lots,  and  it  was  then 
verbally  agreed  between  the  par- 
ties, that  the  vendee  should  waive 
the   title  as   to    that    lot.      The 
vendor  delivered  possession  of  the 
whole  of  the  lots  to  tlie  vendee, 
which  he  accepted.     In  an  action 
brought  by  the  vendor  to  recover 
the  remainder    of   the    purchase 
money,  the  declaration  stated  that 
the  defendant  agreed  to  deduce  a 
good  title  to  all  the  lote  except 
one,     and    that  the    vendee    dis- 
charged    and     exonerated    him 
from  making  out  a  good  title  to 
that  lot  and  waived  his  right  to 
require  the  same : 

Held,  that  oral  testimony  was  not 
admiftible  to  show  the  waiver  of 
the  vendee's  right  to  a  good  title 
as  to  that  lot,  inasmuch  as  the 
effect  of  such  waiver  was  to  sub- 
stitute a  different  contract  for  the 
one  in  writing ;  and  by  the  statute 
of  frauds,  in  every  action  brought 
to  charge  a  person  on  a  contract 
for  the  sale  of  lands,  the  agreement 
must  be  in  writing.  Gois  v.  lard 
Nugent,  T.  S  W.  ^.  Page  58 

2.  In  an  agreement  in  writing  to  pay 
the  debt  of  another,  the  consider- 
ation must  either  be  stated  in  ex- 
press words  or  must  be  necessarily 
implied  from  the  terms  used.  A 
letter,  therefore,  from  the  defend- 
ant to  the  plaintiff  in  the  following 
words :  "  As  you  have  a  claim  on 
my  brother  for  5L  lis.  for  boote 
and  shoes,  I  hereby  undertake  to 
pay  you  the  amount  within  six 
weeks  from  this  day,  Hth  January , 
1833,"  was  held  not  to  satisfy  the 


statute  of  frauds.    James  v.  fVU^ 
Hams,  H.  4  fV.  4.  Page  1 109 


FREIGHT. 

In  indebitatus  assumpsit  for  freight^ 
it  appeared  that  goods  were  laden 
in  Jamaica  on  board  the  plaintiffs' 
ship,  according  to  a  bill  of  lading, 
which  stated  them  to  have  been 
shipped  by  W.J,  on  a  vessel  bound 
for  jLondon  on  account  of  the  de- 
fendant, and  that  they  were  to  be 
delivered  in  London  to  the  con- 
signees, paying  freight  for  the  same 
at  the  rate  therein  mentioned ;  the 
goods  so  shipped  were  the  property 
of  the  defendant.      The  captain 
having  delivered  the  goods  to  the 
consignees  without  receiving  the 
freight,  it  was  held  that  the  de- 
fendant was  liable  by  law  to  pay 
the  freight  to  the  shipowners ;  and 
that  independently  of  any  express 
contract  by  charter-part^,     ikmir 
eU  V.  Beckf&rdy  ilf.  4  FF.  4.      521 


GENERAL  AND  PARTICULAR 
INTENT. 

See  Devise,  3. 


GOODS  SOLD  AND  DE- 
LIVERED. 

See  Assumpsit,  2. 


GRANT. 
See  Copyhold,  S. 


HERIOT. 


See  Copyhold,  3. 
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HIGHWAY. 

1.  The  inhabitants  of  a  parish  are 
bound  by  law  tn  repair  all  roads 
within  it  dedicated  to  and  used  by 
the  public,  aithough  there  be  do  a- 
doptionof  such  roads  by  the  parish. 

Where  land  is  vested  in  fee  in 
trustees  for  certain  public  pur- 
poses, they  may  dedicate  the  sut- 
fece  to  the  use  of  the  public  as  a 
highway,  provided  such  use  be 
not  ioconsisient  with  the  purposes 
for  which  the  land  is  vested  in 
tbem. 

By  an  act  for  draining  fen  lands, 
commissioners  were  authorised  to 
make  dreins  and  otlier  works  there- 


mentioned,  and  to  dispose  of  all 
earth  and  soil  arising  from  the 
drains  directed  to  be  made,  in 
forming  banks  at  certain  dis- 
.  tances  on  each  ude  thereof,  and 
the  banks,  drains,  &C'  were  to 
remain  under  their  control  for  the 
purposes  of  the  act.  The  com- 
missioners, under  the  powers  of 
the  act,  made  a  druin  according  to 
the  act,  and  with  the  earth  taken 
from  it  made  a  bank  on  one  side 
(rf*  it,  of  tlie  average  breadth  of 
fimy  feet :  this  drain  and  bank 
were  never  part  of  the  fen,  but 
were  old  inclosed  land,  and 
bounded  by  old  inclo^ures  on  both 
sides  ;  and  the  land  upon  which 
they  were  respectively  made,  was 
purchased  by  the  commissioners 
for  the  purposes  of  the  act.  The 
bank  had  been  used  for  about 
twenty -five  years  as  a  public  high- 
way and  was  a  convenient  and 
useful  road  for  the  public 

Upon  special  case,  stating  these 
facts,  it  was  held  by  Lenmam  C.  J. 
»nd  Park  J.  {Liitledale  3.  dis- 
«eutiente)  that  the  dedication  of 
ihU  part  of  the  bank  as  a  road 
the  use  of  the  public  was  not  i 


consistent  with  the  porpc 
which  the  commtssionen 
bound  by  the  act  to  app! 
not  appearing  by  the  case  i 
however,  ought  to  have  be* 
express  on  these  [wiatA.  pei 
J.)  that  the  cleansing  of  thi 
or  any  other  purpose  of  i 
had  been  or  was  likely  to  b 
fered  with  by  such  user  of  I 
■ne  KiHg  V.  The  /nAoM 
Leake,  M.  4  IT.  +.  Pi 

2.    The  general  turapfke  act 
e.  95.  f.  87.  gives  an  oppei 


thing  done  by  any  two  jui 
pursuance  of  that  act,  or  a 
turnpike  act;  and  dedai 
the  detenniaatioD  of  the 
shall  be  final  and  condus 
that  no  proceeding  to  be 
pursuance  of  that  act  sfaai 
moved  by  certiorari.  The 
on  appeal  against  a  cenil 
two  justices,  that  a  tumpi 
made  under  a  local  act  h 
completed  and  was  fit  to  b( 
led  upon,  having  decided  1 
certificate  was  void  in  poini 
and  having  refused  to  go  i 
merits  of  the  appeal  in  | 
fact,  this  Court  refused  to 
mandamus  to  them  to  hi 
appeal,  on  the  ground  th 
decision  was  contrary  to  t 

A  local  turnpike  act  recii 
the  making  and  maintai 
new  turnpike  road  trom  J 
join  the  Wakefitid  and 
turnpike  road  at  a  certaii 
and  several  branch  roads  | 
al«o  descnbed)  from  and 
the  said  main  turnpike  roai 
be  an  advantage  to  the  inti 
of  Ladt  and   Halifax,  ani 


general ;  and  it 


ised  the  making  of  the  si 
roads,  and  enacted  *^  th^ 
new  roads  should  not  he 
ivety  opened    to    the    pv 
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become  public  roads,  until  two 
justices  should  have  certified  that 
the  said  roads  respectively,  and 
the  works  thereon  respectively, 
were  completely  made  and  fit  to 
be  travelled  upon  throughout  the 
whole  length  of  such  roads  respect- 
ively." 

Semble,  per  Littledale  and 
Tatmtan  Js.,  that  the  making  of 
all  the  branch  roads  was  not  a 
condition  precedent  to  the  main 
road  becoming  a  public  road  as 
soon  as  it  was  completed  and  fit 
to  be  travelled  on,  but  that  the 
*  main  road,  when  so  completed  and 
certified  to  be  so  by  two  justices, 
became  a  public  road,  although  the 
branch  roads  were  still  unfinished. 
77ie  King  v.  The  Justices  of  the 
West  Riding  of  Yorkshire,  ff.  4 
W.  4.  Page  1003 

HIRING  FOR  A  YEAR. 
See  Master  and  Servant,  1,  2. 

INCLOSURE  ACT. 

1.  By  an  act  for  inclosing  common 
lands  in  G,  after  reciting  that  the 
corporation  of  G.  claimed  the  right 
of  soil  as  lords  of  the  manor,  and 
that  certain  individuals  were  pro- 
prietors of  the  common  lands  in- 
tended to  be  inclosed,  it  was 
enacted  that  the  commissioners 
might  set  out  and  allot  plots  of 
ground  out  oH'  the  JBast  and  fVest 
Commons  in  6r.  as  a  compensation 
for  the  rights  of  common  of  till  the 
oumers  and  proprietors  ofcommon- 
etble  messuages  or  cottages,  for  such 
messuages  or  cottages  only,  as 
well  on  the  said  commons  as  on 
certain  other  lands  named,  such 
plots  of  ground  to  be  used  and  en- 
joyed as  the  commissioners  should 
by  their  award  direct.  Parties 
dissatisfied  with  the  award  might 
bring  an  action  against  the  persons 


in  whose  favour  the  determination 
should  be,  within  three  months,  or 
might  appeal  within  six  months  to 
the  justices  in  quarter  sessions 
who  were  to  determine  the  matter 
and  award  costs  and  damages. 
In  default  of  such  action  or  appeal, 
the  determination  of  the  commis- 
sioners was  to  be  final. 

The  commissioners  by  their 
award,  allotted  a  plot  of  land  on  the 
JVest  Common  as  common  pasture, 
to  the  owners  and  proprietors  qfcom" 
monable  messuages  or  cottages,  and 
their  respective  tenants  or  occu- 
piers of  the  said  messuages  and 
cottages  only  having  a  right  of  com- 
mon on  the  said  West  Common;  and 
they  limited  the  use  of  the  pastures 
as  the  act  empowered  them. 

Before  the  passing  of  the  act, 
the  rights  attached  to  the  ^com- 
monable messuages  could  only  be 
exercised  by  such  occupiers  as 
were  freemen  of  the  borough  of 
G.  Subsequently  to  the  act  one 
of  the  messuages  on  West  Common 
being  in  the  hands  of  a  person 
not  a  freeman,  the  corporation 
brought  trespass  against  him  for 
turning  his  cattle  on  the  above 
mentioned  allotment : 

Held,  that  the  act,  though  gene- 
ral in  its  words,  did  not  authorise 
the  commissioners  to  extend  tlie 
benefit  of  their  allotments  in  lieu 
of  common,  to  occupiers  who  were 
not  freemen ;  and  that  the  award 
itself  did  not  purport  to  do  so ; 
nor  could  it  have  done  so  unless 
the  act  had  given  power  to  the 
commissioners  to  ascertain  who 
should  be  entitled  to  the  newly 
granted  rights :  and  consequently, 
that  the  present  action  was  main- 
tainable, though  brought  more 
than  six  months  after  die  award. 
The  Bailiffs  of  Godmanchester  v. 
PhiUips,  T.3W4f.  Page  198 
2.  By  an  inclosure  act  it  was  de- 
clared that  all  the  allotments  to  be 
set  out  to  the  several  persons  having 
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right  of  common  upoa  a  moor 
should  be  deemed  to  be  situate 
within  the  same  townships  and 
places  respectively,  wherein  the 
lands  lay  in  respect  of  which  such 
allotments  should  be  made ;  and  it 
was  provided  that  nothing  in  the 
act  should  affect  the  right  of  W.  P. 
to  certain  coal  mines  under  the 
said  moor:  Held,  that  the  first 
clause  affected  only  those  portions 
of  the  soil  which  were  allotted  to 
the  commoners,  and  not  the  coal 
mines  under  those  allotments ;  and 
therefore  that  such  coal  mines 
were  rateable  to  the  relief  of 
the  poor  in  the  parish  in  which 
they  were  actually  situate,  as  they 
were  before  the  act  passed,  though 
the  allotments  became  rateable 
elsewhere.  The  King  v.  Ptitt,  M.  4 
IV.  4.  Page  565 


INDICTMENT. 
See  New  Trial. 

1.  An  indictment  found  at  the  Suf' 
foQi  Lent  assizes  1833,  on  a  charge 

of  felony  preferred  in  September 
1832  was  removed  into  K.  B.  by 
certiorari,  and  a  motion  made  to 
award  a  venire  into  another  county, 
on  a  suggestion  that  a  fair  trial 
could  not  be  had  in  Suffolk;  in 
support  of  which  application  many 
affidavits  were  put  in,  sworn  in  the 
autumn  of  1832,  shewing  that  a 
strong  prejudice  existed  in  Suffolk 
against  the  defendants  on  the  sub- 
ject of  this  charge. 

The  Courtheld  that  there  were  not 
sufficient  grounds  laid  for  removing 
an  indictment  from  the  body  of  a 
large  county,  and  discharged  the 
rule.  The  King  v.  Holden  and 
Another,  T  3  W.  4.  34*/ 

2.  An  indictment  for  a  libel  on  the 
governor  of  a  parish  workhouse 
was  preferred  by  the  direction  of 
the    select  vestry  of  the  parish ; 


and  the  defendant  having  ren 
it  by  certiorari  into  K,  B^ 
convicted :  Held,  that  the  lit 
party  was  not  the  party  gri 
within  the  statute  5  &  6  IT 
Jf.  c.  1 1.  «.  3.  and  therefore 
not  entitled  to  costs.  The 
on  the  proaecution  of  Brimdi 
Dewhurst,  T.  3  FT.  4.  Pig 
3.  An  act  of  parliament  proh 
the  erection  or  continuance  < 
building  within  ten  feet  o 
road,  and  declared  that  the 
paths  should  be  subject  t* 
act,  and  be  part  of  the  nw 
further  enacted  that  if  anv 
building  should  be  erected  tn 
tinned  contrary  to  the  a 
should  be  deemed  a  oomrooi 
sance.  By  another  clause, 
magistrates  were  empowen 
convict  the  proprietor  and 
pier  of  such  building,  and  to 
an  order  for  the  removal  thei 
Held,  that  notwithstandinj 
latter  clause  the  party  who  er 
or  continued  a  building,  coo 
to  the  act  might  be  indicted 
nuisance : 

Held  also,  that  an  open 
having  its  front  built  on  the  f( 
ation  of  an  old  wall  immed 
adjoining  the  foot-path,  and 
nected  by  a  roof  with  the  frc 
a  house  which  was  more  tha 
feet  from  the  road,  was  a  bui 
within  the  meaning  of  the 
TTie  King  v.  Gregory^  M.  4  i 


INFANCY. 
iSlflfBiLL  OF  Exchange,  1 


INHABITATION. 
See  Settlement  by  Appren 

SHIP,  2. 


INJUNCTION. 
See  AaRBSTy  2. 


INSURANCE. 


xlvii 


INNS  OF  COURT  AND 
CHANCERY. 

See  Mandamus,  6. 


INQUISITION. 
See  Coroner. 

INSOLVENT  ACT. 
See  Ejectment,  3.    Feme  Covert. 

INSURANCE. 

1.  Valued  policy  of  insurance  on 
ship  and  goods  at  and  from  the 
the  coast  of  Africa  to  the  ship's 
port  of  discharge  in  the  United 
iCingdom,  with  liberty  to  touch  at 
all  ports  and  places  whatsoever 
and  wheresoever,  to  trade  back- 
wards and  forwards  in  any  order, 
and  to  call  at  or  proceed  to  the 
Azores^  Madeira^  Sfc,  and  all  Afri- 
can islands :  beginning  the  ad- 
venture on  the  goods  from  the 
loading  thereof  aboard  the  said 
ship,  twenty-four  hours  afler  her 
arrival  on  the  coast  of  Africa^  in- 
cluding the  risk  in  boats  in  load- 
ing and  unloading,  with  liberty  to 
load,  unload,  sell,  barter,  or  ex- 
change with  any  ships  or  factories 
wheresoever  she  might  call. 

First,  The  policy  does  not  pro- 
tect an  outward  cargo  shipped 
before  the  vessel's  arrival  on  the 
coast  of  Africa, 

Secondly,  A  considerable  pro- 
portion of  the  intended  homeward 
cargo  not  being  shipped  at  the 
time  of  a  total  loss,  and  the  part 
shipped  not  being  equal  to  the 
value  put  on  the  goods  in  the 
policy:  Held  that  the  valuation 
was  opened  ;  and  that  although  the 
part  shipped  of  the  homeward 
cargo,  together  with  a  part  of  the 
outward  cargo  then  remaining  on 


board,  made  up  the  amount  named 
in  such  valuation,  the  assurer 
could  recover  only  a  proportion 
estimated  on  the  part  of  the  home- 
ward cargo  shipped  at  the  time  of 
the  loss.  Rickman  and  anotker 
V.  CarUairs,  M,  4  W.  4.  Page  651 
2.  A  ship  was  insured  from  April 
1st,  1831,  to  January  1st,  1832, 
warranted  not  to  sail  foreign  afler 
the  times  limited  in  certain  club 
rules.  The  rules  or  warranties  of 
the  club  limited  the  times  of  sail- 
ing to  different  parts  of  the  world ; 
and  by  a  distinct  warranty  (the 
ninth),  it  was  declared  that  the 
time  of  clearing  at  the  custom- 
house should  be  deemed  the 
time  of  sailing,  pramded  the  sh^ 
was  then  ready  for  sea.  The  ves- 
sel insured  was  bound  for  the  bay 
of  Fundy  from  Dublin^  and  the 
last  day  for  sailing  by  the  rules^ 
was  the  Ist  of  September.  She 
cleared  out  on  the  3  Ist  of 
August,  and  dropped  down  the 
■^jff^  on  the  1st  of  September^ 
with  an  incomplete  crew  (though 
a  full  complement  was  engaged 
before  the  ship  cleared  out),  to  a 
place  within  the  port  of  DubUnf 
where  she  lay  at  anchor  the  rest 
of  the  day.  During  that  day  the 
whole  crew  came  on  board,  and 
on  the  2d  she  proceeded  on  her 
voyage,  having  been  prevented 
doing  so  on  the  1st  by  an  un- 
favourable wind.  She  was  after- 
wards lost : 

Held  per  Littledale  J.,  and  sem- 
ble  per  TaufUan  J.,  that  the 
policy  must  be  construed  as  incor- 
porating the  ninth  article  of  war- 
ranty, and  not  merely  the  several 
directions  as  to  the  times  of  sail- 
ing. (Denman  C.  J.,  and  PaUe^ 
son  J.  dubitantibus) : 

Held  by  all  the  Court,  that  the 
ship  did  not  actually  sail  till  afler 
the  1st  of  September^  and  that 
she  was  not  ready  for  sea  at  the 
time  of  clearing  out,  the  whole 

crew 
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INSURANCE. 


JUDGMENT. 


crew  not  being  then  on  board. 
—  (Litdedale  J.  dubitante),  that 
the  words  in  the  ninth  article 
of  warranty,  "  provided  the  ship 
is  then  ready  for  sea,"  if  in- 
corporated with  the  policy,  must 
be  limited  to  the  point  of  time 
at  which  the  clearances  were 
obtained,  and  that  as  the  vessel 
was  not  then  ready  for  want  of  a 
full  crew,  there  had  not  been  a 
constructive  sailing  on  or  before 
the  1st  of  September,  according  to 
the  ninth  warranty.  By  one  of 
the  rules  it  was  provided,  that 
vessels  might  sail  atter  the  limited 
time,  on  payment  of  an  additional 
premium,  as  per  scale;  and  by 
another  rule,  every  member  of  the 
dub,  before  the  commencement  of 
each  voyage,  was  to  give  his  ac- 
ceptance for  the  premium ;  and 
parties  neglecting  to  give  notice 
were  subject  to  a  penalty :  Held 
(assuming  that  these  rules  could 
be  incorporated  with  the  present 
policy),  that  a  party  whose  ship 
had  sailed  too  late  and  been  lost, 
could  not  aflerwards  obtain  the 
benefit  of  the  extended  time,  by 
submitting  to  the  penalty  and  pay- 
ing the  extra  premium.  Grafiam 
V.  Barras,  H.  4  W.  4-.  Page  101 1 


INSURANCE  BROKER. 
See  Evidence,  6. 

A  trustee  suing  as  a  plaintiff  in  a 
court  of  law,  must  be  treated  in 
all  respects  as  a  party  to  the  cause, 
and  any  defence  against  him  is  a 
dc(ence  in  that  action  against  the 
cestuique  trust  who  uses  his  name. 
And,  therefore,  where  a  broker,  in 
whose  name  a  policy  of  insurance 
under  seal  was  effected,  brought 
covenant,  and  the  defendants 
pleaded  payment  to  the  plaintiff, 
according  to  tlie  tenor  and  effect 
of  the  policy,  and  the  proof  was, 


that  afler  the  loss  happened,  the 
assurers  paid  the  amount  to  the 
broker,  by  allowing  him  credit  for 
premiums  due  from  him  to  them, 
it  was  held,  that  although  that 
was  no  payment  as  between  the 
assured  and  assurers,  it  was  a 
good  payment  as  between  the 
plaintiff  on  the  record  and  the 
defendants ;  and,  therefore,  an  an- 
swer to  the  action.  Gibson  v. 
WifUer  and  anothery   T,    3  W.  4. 

Page  96 

INTEREST. 
See  Banker,  1. 


INTERPLEADER  ACT. 
See  Practice,  8. 


JUDGMENT. 

See  Pleading,  1.     Practice,  9. 

A  judgment  entered  up  on  a  war- 
rant of  attorney,  given  by  a  bene- 
ficed clergyman  in  the  North 
Riding  of  Yorkshire,  to  secure 
payment  of  an  annuity,  need  not 
be  registered  under  8  (7.2.  c.  6.; 
for  though  it  may  be  enforced  by 
sequestration,  the  benefice  is  not 
ajf'ected  by  thejudgmenL 

Thejudgmentwasfor  1800/.  The 
warrant  of  attorney  provided,  that 
on  the  death  of  the  defendant, 
and  full  payment  of  arrears  of  the 
annuity,  satisfaction  should  be 
entered  on  the  record.  A  second 
judgment  having  been  signed  by 
a  different  creditor,  who  sued 
out  a  sequestrari  facias  thereupon, 
it  appeared  that  at  that  time  the 
former  creditor  had  by  seques- 
trations levied  more  than  1800/. 
for  arrears  of  his  annuity,  and 

there 


JUSTICES. 


LEASE. 
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there  were  arrears  still  due.  The 
Court  ordered  that  satisfaction 
should  be  entered  on  the  roll  of 
the  former  judgment,  as  of  the 
date  when  judgment  was  signed 
by  the  second  creditor ;  and  that 
the  sums  levied  since  should  be 
paid  over  to  him.  But  they  re- 
fused to  order  payment  to  this 
creditor  of  the  surplus  over  1800/., 
levied  before  the  signing  of  his 
judgment.  Cotde  v.  Warrington^ 
Clerk,  T,  3  W.  4.  Page  447 


JUSTICES. 

1.  An  adjudication  of  justices  under 
11  G.2»  c,  19.  *.  4.  (inflicting  pe- 
nalties for  fraudulently  removing 
goods  to  avoid  a  distress)  is  an 
order,  and  not  a  conviction,  and 
cannot,  therefore,  like  a  convic- 
tion, be  returned  to  the  sessions 
in  an  amended  form.  JTie  King 
v.  The  Justices  of  Cheshire,  T. 
3  W,  4.  439 

2.  A  party  who  applies  to  the  Court 
for  a  criminal  information  agbinst 
a  defendant,  for  breach  of  duty  as 
a  magistrate  as  well  as  an  indi- 
vidual, must,  before  motion,  give 
notice  to  the  defendant  of  his  in- 
tended application.  77ie  King  v. 
Heming,  M.  4  W.  4.  ^m 

S.  A  party  gave  information  on 
oath  before  a  magistrate,  that  from 
certain  language  used  towards  him 
he  was  in  bodily  fear  from  another ; 
and  the  magistrate  upon  hearing 
the  complaint  required  the  latter 
to  enter  into  recognizances  to  keep 
the  peace.  On  motion  to  discharge 
the  recognizances,  on  the  ground 
that  the  language  was  used  in  a 
metaphorical  sense  only,  the  Court 
refused  to  interfere,  because  it  was 
for  the  magistrate  to  judge  in  what 
sense  the  language  was  used.  The 
King  v.  TregarJieviy  M.  4  W,  4. 
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JUSTICES,  ORDER  OF. 

An  order  of  justices  under  the  1 1  6. 2. 
c.  19.  s.  4.  adjudging  a  party  to  pay 
double  the  value  of  goods  fraudu- 
lently and  clandestinely  removed 
to  prevent  a  distress,  must  shew 
on  the  face  of  it  that  the  party 
removing  the  goods  was  tenant; 
and  that  is  not  sufficiently  shewn 
by  stating  that,  on  complaint  duly 
made,  the  party  was  charged  witli 
having  fraudulently  removed  his 
goods  from  certain  premises  to 
prevent  A,  B.  from  distraining 
them  for  arrears  of  rent  due  to 
him  for  the  said  premises;  and 
that  it  appearing  that  he  did  so  re- 
move, Sec.  he  is  convicted  thereof. 
Semble,  also  that  the  order 
should  state  that  the  complainant 
was  the  party's  landlord,  or  the 
bailiff,  servant,  or  agent  of  such 
landlord.  The  King  v.  Davis  and 
Afwther,  M.  4  W.  4.        Page  551 

LANDLORD  AND  TENANT. 

See  Ejectment,  4.     Emblements. 
Justices,  Order  of.  Lease,  S. 

LEASE. 

1 .  Under  a  lease  of  all  that  part  of 
the  park  called  B,,  situate  and 
being  in  the  county  of  O.  and  now 
in  the  occupation  of  S.,  lying 
within  certain  specified  abuttals, 
with  all  houses.  Sec.  belonging 
thereto,  and  which  now  are  in  the 
occupation  of  ^S^.,  a  house  on  a 
part  which  is  within  the  abuttals, 
but  not  in  the  occupation  of  S, 
will  pass.  Doe  dem.  Smith  and 
Others  v.  Galhway,  T.  S  FF.  4. 

43 

2.  Lands  were  devised  to  R.  N,  for 
life,  with  power  to  lease  for  lives 
all  but  a  certain  excepted  portion, 
reserving  the  like  rents  as  were 
then  reserved,  or  more.  The  rent 
of  the  lands  to  be  demised  Was 

then 


I  LE: 

then  29/.  a  year.  In  1800  fl.  If. 
made  a  lease  of  the  last-mentioned 
lands  to  G.  M.  for  three  lives,  at 
the  yearly  rent  of  35/.  In  181S 
he  made  another  lease  to  G.  M. 
of  the  same  premisee  and  part  of 
the  excepted  lands,  fur  different 
lives,  at  the  rent  of  40/.  for  the 
whole:  Held,  that  the  rent  could 
not  be  apportioned,  and  that  the 
last  lease,  being  void  for  the  ex- 
cepted lands,  was  void  as  to  all. 
Drx  dem.  Wiliiams  and  Other*  v. 
Matthewt,  T.  5  W.  4.      Page  29S 

3.  Premises  were  demised  for  a  term 
at  a  certain  rent,  with  a  proviso 
for  re-entry  if  the  rent  should  be 
in  arrear  twenty-one  days :  the 
lessee  covenanted  to  pay  the  rent, 
and  the  landlord  covenanted  that 
he,  paying  the  rent  at  the  appoint- 
ed times  should  quietly  enjoy,  &c.: 

Held,  that  the  lessee  having 
been  disturbed  in  his  possession, 
might  bring  covenant  against  the 
landlord,  though  at  the  time  when 
the  cause  of  action  accrued,  the 
rent  had  been  in  arrear  more  than 
twenty-one  days ;  for  that  the  pay- 
ment of  rent  was  not  a  condition 
precedent  to  the  performance  of 
the  covenant  for  quiet  enjoyment. 
Daweon  v.  Dyer,  Bart.  M.  +  W..  4-. 

4.  Where  A.  demises  to  B.  for  the 
term  of  his  natural  life,  the  demise 
is,  prima  facie,  for  the  life  of  B. 
But  where  A.  demised  to  B,  hit 
executort  and  adminutnitort,  for 
the  term  of  Am  natural  life,  and 
the  lease  contained  a  covenant  by 
A.  for  quiet  enjoyment  of  the  pre- 
mises by  B.,  his  executors.  &c. 
during    the    natural   life   of   A.: 

Held,  that  the  word  "his"  in 
the  demising  clause  must  be  re- 
ferred to  A.  the  grantor,  and  not 
to  B.,  though  his  name  was  the 
last  antecedent.  Doe  on  the  demises 


5.   A  power  was  reserved  to  grant 


leaiet  for  a  term  not  ei 
seven  years,  so  aa  there 
served  in  such  leases  the  I: 
that  could  be  gotten  for  tl 
without  taking  any  prem 
the  making  thereof.  Th 
of  the  power  granted  a  1 
seven  years,  at  a  specifi 
which  lease  contained  a  ( 
by  the  lessee,  to  find  boat 
ing,  and  wearing  appare 
the  term,  for  three  childn 
donee  (if  they  wished  it), 
year  each,  and  for  the  dmi 
gratis :  Held,  by  Parte  a 
tetoH  Js.  (  TattHtoM  J.  diss* 
that  assuming  the  power  t< 
two  conditions,  first,  that 
reserved  should  be  the  be 
and,  secondly,  that  there 
be  no  fine  or  premium :  it 
dearly  appear  on  the  fac< 
lease  that  either  of  tho 
ditions  had  been  broken, 
the  covenant  to  maintain  tb 
ren  was  not  necessarily  bt 
to  the  lessor,  and,  therefor 
evidence  was  admisE3>le  t 
that  the  rent  reserved  i 
beat  that  could  be  obtaineii 
dem.  Rogers  v.  Rogert,  M.  4 

.  A  lease  for  three  lives  co 
a  proviso,  that  if  the  lesi 
heirs,  &c.  should,  during  tl 
tinuance  of  the  term,  h^ 
become  insolvent,  and  un 
circumstances  to  go  on  w 
management  of  the  farm,  i 
mise  should  from  thencefort 
and  be  absolutely  void, 
(being  the  second  cestuiqi 
under  such  lease,  was  ai 
of  felony,  and  transportet 
mother  and  sister  occupi 
farm  from  that  time,  till 
piration  of  the  third  life  m 
the  lease,  and  during  that 
the  reserved  rent  was  n 
paid  to  R.  m  P,  to  wh 
reversion  had  come  by  dev 
who  knew  all  the  Acts.    T 


LEASE. 


LIEN. 


li 


of  his  becoming  entitled  did  not 
appear.  The  reversioner,  on  the 
expiration  of  the  third  life,  sup- 
posing that  the  term  was  at  an 
end  in  point  of  law,  let  the  land 
to  a  new  tenant,  whom  he  after- 
wards ejected,  the  attainted  party 
being  still  alive. 

Quaere,  whether  the  attainder 
of  the  tenant  was  a  forfeiture  of 
the  lease ;  but,  held,  that  if  it  was 
a  breach  of  the  condition,  it  was 
not  a  continuing  breach,  but  was 
contemporaneous  with  the  con- 
viction : 

Qusere  also,  if  a  forfeiture  was 
committed,  whether  it  was  one  of 
which  an  assignee  of  the  reversion 
might  take  advantage  by  stat. 
32  H.  8.  c.  34.. 

Held,  that  if  such  a  forfeiture 
was  committed,  the  reversioner 
had  waived  it  by  accepting  the 
reserved  rent  under  the  lease, 
from  the  parties  occupying  the 
premises : 

Semble,  that  if  the  forfeiture 
had  not  been  waived,  a  sufficient 
entry  had  been  made  to  avoid 
the  lease.  Dot  dem,  Griffith  v. 
Priichardy  M.  4  W.  4.  Page  765 
?•  An  instrument  in  writing,  where- 
by A,  agreed  to  let  premises  to  B. 
for  seven,  fourteen,  or  twenty-one 
years  (commencing  at  Christmas 
Day  then  next),  at  the  option  ofB. 
at  the  yearly  rent  of  24/.  payable 
quarterly,  the  first  payment  to  be 
made  at  the  ensuing  Lady  Day 
free  of  all  rates  and  taxes, 
and  whereby  B.  stipulated  if  he 
should  be  desirous  of  putting  an 
end  to  the  agreement  at  either  of 
the  terms  before  specified,  to  give 
six  months'  notice,  and  that  he, 
B.y  should  pay  all  the  expences  o^ 
preparing  a  lease  for  either  of  the 
terms  above  stated,  is  a  lease,  and 
not  a  mere  agreement  for  a  lease. 
Warman  v.  Faithfuly  H.  4  W.  4. 
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LEASEHOLD. 

See  Vendor  and  Vendee. 

LEET. 
See  Custom,  2« 

LEGACY  DUTY. 
See  Devise,  2. 

LICENCE. 
See  Action  on  the  Case,  1. 

LIEN. 
See  Stoppage  in  Transitu,  1,  2. 

A,  wishing  to  borrow  money  on  a 
mortgage  of  land,  delivered  the 
title-deeds  to  J9.,  the  intended 
mortgagee,  for  examination,  and 
said  that  he  would  pay  all  ex- 
pences. B,  handed  the  deeds  to 
his  own  attornies  to  be  investi- 

.  gated.  The  negotiation  went  ofi^ 
and  the  attornies  being  requested 
by  A.  to  return  his  deeds,  refused 
to  do  so  till  he  paid  their  bill  of 
costs.  On  assumpsit  brought  by 
A.  against  the  attornies,  to  recover 
back  the  money  so  paid  : 

Held  that  the  defendants  could 
not  be  considered  as  having  acted 
for  both  parties  in  the  negotiation, 
and  therefore  had  not  a  lien 
against  A.  as  his  attornies :  that, 
supposing  A.  liable  to  B,  for  the 
costs  incurred,  B.  could  not  com- 
municate to  his  own  attornies  a 
lien  upon  A.'s  deeds,  by  handing 
them  to  the  attornies  for  investi- 
gation: that  the  undertaking  of 
A,  to  B,y  if  it  amounted  to  a  pro* 
mise  to  pay  these  costs,  did  not 
entitle  ^.'s  attornies  to  detain  the 
deeds,  as  it  established  no  privity 
between  them  and  A. :  And  that 
A.  might  have  brought  trover  for 
the  deeds,  and  was  entitled  to  re- 
cover 


liv 


MANDAMUS. 


MASTER  AND  SERVANT. 


lations  of  the  society  of  Cliffords 
Inn,  to  enable  the  benchers  to 
decide  on  the  validity  of  his  elec- 
tion to  that  office.     But  on  cause 
shown,-  the  rule  was  discharged, 
no  sufficient  proof  appearing,  that 
the  benchers  of  the  Inner  Ten^le 
had  a  compulsory  authority  over 
CUffbrds  Inn  for   this  purpose. 
The  King  v.  AUen^  GenL,  H.  4 
W.  4.  Page  984 

7.  A  resolution  of  a  court  of  quarter 
sessions,  that  whenever  an  appeal 
against  an  order  of  removal  shall 
be  entered  and  respUedy  notice 
thereof  shall,  within  one  month 
after  such  entry  and  respite,  be 
given  to  the  officers  of  the  re- 
moving parish,  is  void ;  and  where 
the  court  of  quarter  sessions  had 
dismissed  an  appeal  for  want  of 
such  notice,  this  Court  granted 
a  mandamus  to  them  to  hear  it. 
7%e  King  v.  The  Justices  of  Nor- 
JoUtyH.^lVA.  990 

a  Under  stat.  1  W.  4.  c.  21.  *.  6., 
the  costs  of  a  mandamus,  and  of 
applying  for  it,  may  be  obtained 
of  the  Court  by  a  distinct  motion 
after  issuing  of  the  writ. 

And  upon  such  motion  for  costs, 
the  Court  will  refer  for  its  guidance 
to  the  affidavits  filed  in  support  of 
the  application  for  a  mandamus,  if 
it  be  clear  that  both  applications  are 
made  by  the  same  parties.  The 
King  v.  Kirke,  ff.  4  fV.  4.      1089 

9.  A  party  found  guilty  by  a  jury  at 
a  session  irregularly  holden  is  en- 
titled to  have  the  record  of  the  pro- 
ceedings correctly  made  up  ac- 
cording to  the  fact,  and  this  Court 
will  grant  a  mandamus  to  the  jus- 
tices to  make  up  such  record. 
Hex  V.  the  Justices  of  Middlesex^  in 
re  Bowman  1113 

MARRIAGE  SETTLEMENT. 

A  father,  seised  in  fee,  executed  a 
deed  of  settlement  on  the  marriage 
of  his  son,  containing  the  following 


clause: — <<  WhereaMiX.  it  ag:r 
upon  by  and  between  the  pai 
to  these  presents,  that  the 
A.  J.  (the  father)  givelh 
setikth  upon  his  said  son  Griffik 
all  and  singular  the  premises, 
from  Michaelmas  next  for  the  t 
of  his  natural  life  ;  and  from 
immediately  after  his  decease 
the  use  of  the  first  son  of  the  b 
of  the  said  Griffith  J,  on  the  fa 
of  J.  J,  (his  intended  wife)  t( 
lawfully  begotten,  and  so  od  i 
ccssively  for  all  and  every  oi 
son,"  &c. ;  and  in  default  of  s 
issue  male,  the  like  limitation 
the  daughters ;  and  for  wan( 
such  issue,  to  the  use  of  the  i 
tier's  right  heirs  :  Held,  that  i 
clause  was  not  a  roere  execut 
agreement,  but  operated,  in  1 
as  a  covenant  by  the  settlor 
stand  seised  to  the  uses  decia 
by  the  settlement.  Namely, 
the  uses  of  the  first  and  other  s 
of  CrT\ffiih  J.  successively  for  tli 
respective  lives.  Doedtm.Jo. 
V.  Williams,  M.  4  W.  4.  Page  7 

MASTER  AND  SERVANT. 

I.  In  an  action  for  wages  by  a  s 
vant,  who  was  dismissed,  the  pr 
was,  that  he  was  to  have  wages 
the  rale  of  SOl,  per  annum  :  H 
that  the  prirn^  facie  presumpt 
was,  that  the  hiring  was  for  a  ye 
and  that  having  been  nghtfu 
dismissed  for  misconduct  bef< 
the  year  expired,  he  could  not ; 
cover  wages  pro  rat&.  And  ti 
although  the  master  had  brouj 
an  action  against  him  for  the  m 
conduct,  and  recovered  damag 
Turner  v.  Robinsonj   M,  4  W. 

7 
2.  On  the  5th  of  March  183% 
entered  as  warehouseman  into  t 
service  of  B,,  the  latter  engagi 
to  pay  A.  at  the  rate  of  riif.  h 
per  month  for  the  first  year,  ai 
to  advance  10^  per  annum  ub 

tl 


NEW  TRIAL. 

the  salary  was  180/.:  Held  that 
this  was  a  contract  by  B^  to  em- 
ploy A.  for  one  whole  year,  Faw' 
ceu  V.  Cashy  H.  4  IV,  4-.  Page  904 


MILITIA  MAN. 

See  Settlement  by  hiring  and 
Service,  3, 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit,  1. 

MORTGAGE. 
See  Deed.    Ejectment,  4. 

MORTGAGOR   AND   MORT- 
GAGEE. 

See  Lien. 


MOTION  TO  SET  ASIDE 
AWARD. 

See  Arbitrament,  2,  3. 


NEGLIGENCE. 
See  Bill  of  Exchange,  2,  3. 

NEW  TRIAL. 
See  Practice,  5.  10. 

On  indictment  for  non-repair  of  a 
highway  which  defendant  was 
stated  to  be  liable  to  repair  ra- 
tione  tenurae,  and  verdict  found 
for  the  defendant,  a  new  trial  was 
moved  for,  on  the  ground  of  mis- 
direction, and  the  improper  re- 
jection of  evidence.  The  Court 
refused  a  new  trial,  but  suspended 
the  judgment  in  order  that  a  new 
indictment  might  be  preferred. 

Quaere,  whether  a  new  trial  is 
gran  table  after  acquittal  in  any 
criminal  case,  except  a  penal  ac- 

Vol.  V. 


ORDER  OF  REMOVAL,    It 

tion.     JTte  King  v.  SiOUm,  T.  S 
W.  4.  Page  M 

NON  EST  FACTUM,  PLEA  OR 
See  Corporation. 


NOTICE  OF  APPEAL, 
See  Mandamus,  4.  7* 

NUISANCE, 
See  Indictment,  S, 

OCCUPIER. 

See  Poor  Rate.    Settibmbnt  bt 
Renting  a  Teniiment,  S. 

ORDER  OF  JUSTICES, 
See  Justices,  Order  or, 

ORDER  OF  REMOVAL. 

See  Settlement  by  Estate, 

Two  justices  ordered  F*  C.  the  wife 
of  R.  (7.  a  Scotchman,  having  no 
settlement  in  England^  and  a  lu- 
natic,  to  be  removed  ftom  parish 
A.  where  she  had  become  charge- 
able to  parish  B^^  which  was  ad« 
judged  to  be  her  lawful  settle-i 
ment.  The  order  did  not  state 
where  the  husband  was  when  it 
was  made:  Held,  that  the  order 
was  not  void  on  the  ground  that  it 
would  effect  the  separation  of  huB« 
band  and  wife ;  because  it  was  not 
to  be  presumed  that  when  it  waa 
made,  the  husband  was  residing 
in  parish  A*<t  or  was  not  residing 
in  parish  B,  The  King  v.  The 
InhabiianUofStochUnh  M.^W.^ 
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ORGANIST. 

See  Settlement  by  Serving  an 
Office. 


PARTNERSHIP. 

1.  A.  and  B.  dissolved  partnership, 
and  agreed  that  the  business  should 
be  carried  on  by  B.  alone ;  and 
that  be  should  receive  and  pay  all 
debts.  Sufficient  partnership  funds 
were  lefl  in  his  possession.  C,  a 
creditor  of  the  firm,  afterwards 
applied  for  payment  of  his  debt  to 
Bi  who  informed  him  that  A. 
knew  nothing  of  his  debt,  and  that 
he,  C,  must  look  to  B.  alone.  C, 
then  drew  a  bill  on  B,^  which  he 
accepted,  but  which  was  after- 
wards dishonoured :  Held,  in  an  ac- 
tion brought  by  C.  against  A.  and 
B*  (the  latter  having  become 
bankrupt),  that  it  was  a  question 
for  the  jury  whether  it  had  been 
agreed  between  C,  the  creditor, 
and  j&.,  that  the  former  should 
accept  B.  as  his  sole  debtor,  and 
take  his  acceptance  in  satisfaction 
of  the  debt  due  from  both  :  Held 
further,  that  such  an  agreement 
and  receipt  of  the  bill  would  be  a 
good  answer  to  a  suit  by  way  of 
accord  and  satisfaction ;  and  that 
the  fact  of  B.  having  had  the 
partnership  effects  left  in  his  hands, 
and  having  agreed  with  A,  to  pay 
all  the  partnership  debts,  *  was 
evidence  of  an  authority  from  A. 
to  make  such  agreement  on  his 
behalf. 

After  a  rule  for  a  new  trial  had 
been  granted  on  the  above  grounds, 
A,  also  became  bankrupt,  but  C.  did 
did  not  prove  his  debt  under  the 
commission.  A*s attorney  having 
carried  down  the  record  by  pro- 
viso, C.  applied  for  a  stet  pro- 
cessus, alleging  that  he  could 
derive  no  benent  from  proceeding. 
The  Court  refuted  to  interfere. 


Thompson  v.  Percivaly  HUaq/  T. 
4  W.  4.  Page  925 

2.  One  of  several  partners  in  trade 
who  pays  money  on  account  ot* 
his  co-partners,  cannot  maintain 
an  action  against  them  for  contribu- 
tion, on  the  ground  that  he  made 
such  payment  not  voluntarily,  but 
by  compulsion  of  law.  Sadler  v. 
Jvixoriy  4  JV.  4.  936 


PART  OWNER. 
See  Banker,  2. 

PAYMENT. 
See  Insurance  Broker. 

PAYMENT  OF  MONEY  INTO 
COURT. 

See  Practice,  4.  12. 

PENAL   STATUTE. 
See  Distress. 

PENALTY. 

See  Vendor  and  Vendee,  1. 

PLEADING. 

See  Bill  of  Exchange.  1.     Boxd, 
3.    Corporation.     Covenant. 

1 .  In  declaring  on  a  judgment  signed 
in  vacation,  on  certificate  by  the 
judge  at  Nisi  Prius  for  immediate 
execution  (under  I  IF.  4.  e.  7.  «.  2.) 
the  day  of  signing  judgment  should 
be  stated  according  to  the  fact, 
and  not  laid  as  of  the  preceding 
terra. 

But  it  is  enough  to  set  out  the 

judgment  as  it    appears    on  the 

record;    the  certificate  need  not 

be  stated. 

The  posted,  boweTeri  in  such  a 


PLEADING. 


Ivii 


ca»e,  should  be  so  fVamed  that  the 
Judgment  maj  appear  to  be  war- 
ranted by  the  previous  finding  of 
a  jury. 

But  when  on  nul  tiel  record 
pleaded  to  debt  on  recognizance 
of  bail,  the  posted  shown  to  the 
Court  proved  erroneous  in  this 
respect,  leave  was  given  to  amiend 
it ;  the  defendants  also  having 
leave  to  plead  de  novo. 

Semble,  that  the  Court  would 
have  allowed  the  error  in  the  de- 
claration to  be  amended  without 
permitting  the  defendants  to  plead 
again.  JEngleheart  v.  Eyre  and 
Another,  T.  3  W.  4.  Page  68 

2.  Declaration  of  Easter  Term,  1831, 
on  a  replevin  bond,  by  the  as- 
signees of  the  sheriff  against  W.y 
the  plaintiff  in  replevin  and  his 
sureties,  after  stating  the  condi- 
tion, assigned  as  a  breach,  *<  that 
although  the  suit  was  removed 
into  K.  B.  by  re.  fa.  lo.  returnable 
in  Michaelmas  Term,  1829,  at  the 
instance  of  W.^  the  plaintiff  in  re- 
plevin, yet  he  did  not  prosecute  his 
suit  with  effect  and  tmthout  delay. 

Plea,  first,  that  by  the  re.  fa.  lo. 
the  sheriff  was  commanded  to  re- 
cord the  plaint,  to  have  the  record 
on  the  return  day  in  K.  B.,  and  to  pre- 
fix the  same  day  to  the  parties,  that 
they  might  be  ready  to  proceed  in 
the  said  plaint;  that  fP.,  the  plaintiff 
in  replevin,  appeared  in  court  at  the 
return,  and  was  ready  to  proceed 
in  the  suit,  and  prosecute  the 
same  with  effect  and  without  de- 
lay, but  that  the  now  plaintiffs  did 
not  appear,  and  the  sheriff  re- 
turned to  the  re.  fa.  lo.,  amongst 
other  things,  that  he  had  prefixed 
the  same  day  to  the  parties  that 
they  might  be  ready  there  to  pro- 
ceed in  the  said  plaint.  It  then 
averred  that  W,  was  always  ready 
to  prosecute  his  plaint  with'  effect, 
and  without  delay,  and  would  have 
done  80  if  the  defendants  in  re- 
plevin (the   DOW   plaintifis)    had 


appeared.    To  this  plea  there  wafl 
a  general  demurrer. 

The  second  plea  stated  that  the 
sheriff,  in  pursuance  of  the  re.  fa. 
lo.,  recorded  the  plaint,  returned 
it,  prefixed  the  day  of  the  return 
to  both  parties,  and  summoned  the 
now  plaintiffs  to  appear  in  K,  B* 
to  proceed  m  the  plaint ;  and  that 
W,y  the  plaintiff  in  replevin,  was 
ready  to  proceed,  but  the  now 
plaintiffs  did  not  appear.  Replica- 
tion, that  the  sheriff  did  not  sum- 
mon the  now  plaintiffs  to  appear. 
Rejoinder,  by  way  of  estoppel^  that 
the  sheriff,  before  the  assignment, 
returned  to  the  re.  fa.  lo.  that  he 
had  prefixed  a  day  to  the  parties 
that  they  might  be  ready  to  pro- 
ceed in  the  plaint.  General  de- 
murrer. 

Held  first,  that  a  plaintiff  in 
replevin,  who  does  not  use  due 
diligence  in  prosecuting  the  suit, 
is  guilty  of  a  breach  of  that  part 
of  the  condition  of  the  bond  which 
requires  him  to  prosecute  without 
delay,  even  though  it  may  not  ap- 
pear that  the  suit  is  determined. 

Secondly,  admitting  that  upon 
the  replication  to  the  second  plea 
it  was  to  be  assumed  that  the  now 
plaintiffs  were  not  summoned,  (and 
semble,  that  in  the  present  action 
they  were  not  estopped  from  alleg- 
ing this,)  still  as  it  appeared  by  the 
pleas  that  the  re.  fa.  lo.  contained 
a  direction  in  effect  to  summon  the 
now  plaintiffs,  W,y  the  plaintiff  in 
replevin,  was  not  responsible  for 
the  default  of  the  sheriff,  or  guilty 
of  delay  in  that  suit  by  reason  of 
the  sheriff  having  neglected  to 
serve  a  summons.  Harrison  and 
Another  assignees  ▼.  Wardle  and 
Others,  T.  3  W.  4.  Page  147 

3.  Trespass  for  breaking  and  enter- 
ing two  closes  of  die  plaintiff. 
Plea,  that  the  said  closes  in  whkh^ 
&c.  were  from  time  immemorial 
parcels  of  a  waste,  and  that  the 
defendant  had  a  prescriptive  right 
e  2  of 


li^i  FLEA 

of  common  in  die  waitei  aod  en- 
tered at  the  time*,  when,  &c.  to 
use  bii  right  of  conimon  thereon  ; 
■ad,  becauie  the  closes  in  which. 
&C>  were  wrongful! V  separated 
iroin  the  residue  of  tne  waste,  he 
broke  down  the  gates.  Replica- 
tion, that  the  taid  cbue*  in  which, 
&C  at  the  aaid  times,  were  not 
mrongfully  separated  from  the  re- 
aidue  of  tne  waste,  but  continually 
for  twenty  years  and  more,  and  be- 
fore the  first  time,  when,  &c.,  had 
been  and  were  separated,  and  di- 
Tidediandincloscdfrom  the  residue 
<iS  the  waste,  and  occupied  and  en- 
joyed during  that  time  in  severalty. 
Keioinder  traTersed  this  aTerroent, 
inn  issue  was  joined  thereon : 

Held,  that  the  allegation  in  the 
nplication  "  that  the  said  closes 
in  which,  &c.  for  twenty  years  and 
more,  had  been  inclosed  from  the 
residue  of  the  waste,  and  enjoyed 
in  severalty,"  was  divisible,  and 
•atisfied  by  proof,  that  any  part 
of  the  closes  in  which  the  tres- 
ptues  were  committed  had  been 
BO  inctoted  for  that  period.  Tap- 
iV  T.  WaitMoright,  T.  S  TV.  4. 
Page  395 
4.  Declaration  stated,  that  an  iron- 
foundery,  messuages,  and  cranes, 
boilers,  and  other  machinery,  &c., 
which  were  described,  were  in  the 
pocseoion  of  plaintiff's  tenant, 
the  reversion  belonging  to  plaintiff; 
and  that  delendant,  contriving  to 
injure  plaintiff  in  his  reversion- 
ary interest,  white  he  was  such 
rervr«Mner,  broke  and  entered  the 
aaid^fitrndaits,  wtaehimtTy,  Sfc.  and 
»tt-*»njftt,  K*A  the  appurUnaiicet, 
trams,  hoibn,  Jtc  lore  up,  broke 
down,  and  prostrated  the  tame: 
wiacd.  carriM  away,  and  converted 
|b<  aucbiner^r.  &c  and  the  cranes, 
Mien.  .&C.,  'affixed  to  plvotiff's 
wmsioBMj  interest,  and  scattered 
mi  l^tmA  ab  tame  with  rubbish, 
Mbl  sn«^  injured  tbe  said  rever- 


At  tbe  trial  it  aj^eared  tl 
plaintiff  had  no  r^bt  to  tl 
turea  :  Held,  nevertheless 
enough  appeared  on  this  < 
ation  to  support  a  verdict  i 
plaintiff  for  unnecessary  i 
done  in  removing  the  fistu 
which  proof  had  been  given. 
V.  Uorion,  W.  4  W.  4.    !> 

5,  Vendor  covenanted  under 
vendee  that  he  would,  on  or 
the  30th  of  November  theo 
deduce  a  good  title  to  the  pr 
sold  ;  and  would,  on  or  bt^e 
Sth  of  Janvary,  execute  a 
conveyance  for  conveying  i 
simple  ;  and  it  wax  stipulate 
the  conveyance  should  be  pr 
by  and  at  the  expence  i 
vendee ;  and  further,  that 
vendor  should  not  verify  th 
to  the  vendee  or  his  agent,  I 
ductlon  of  deeds,  &c.,  at  Ai 
Lynn,  or  London,  before  th 
of  November,  the  agreement 
be  void. 

In  an  action  of  covenant 
vendee,  two  breaches  wet 
signed  :  first,  that  the  vend 
not,  on  or  before  tbe  30th  ( 
vember,  deduce  a  good  titl 
condly,  that  the  defendant  d. 
on  or  before  the  Sih  of  Ja 
execute  a  proper  conveyano 
Plea,  first,  that  tbe  vend 
before  the  30th  of  Noveabe, 
duce  and  shew  diven  dee 
part  deducing  a  good  tltli 
that  until  and  upon  that  d 

~  was  ready  and  willing  to  pi 
and  show  to  the  vendee 
deeds,  completing  such  titb 
would,  on  or  before  that  day 
produced  such  deeds  to  the  v 
or  hii  agent  attending,  wl 
tbe  vendee  had  notice,  but  tl 
would  not  by  himself  or 
attend :  Held,  on  special  den 
that  the  plea  was  bad.  inai 
as  tbe  vendor's  covenant  wi 
neral,  and  therefore  tbe  facta 
were  no  excuse ;  and,  that  if  ■ 
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veiumt  could  ^e  read  as  qualified 
by  the  subsequent  stipulation  as 
to  place»  the  plea  ought  to  have 
averrcfd  notice  to  the  vendee,  at 
which  of  the  three  pUwee^  the 
vendor  would  be  ready  to  produce 
his  deeds. 

Plea»  secondly,  to  the  first 
breach,  that  by  a  subsequent 
agreement  made  before  any  breach 
committed,  the  time  fi^r  deducing 
title  had  been  enlarged;  and  that 
the  vendor  was  ready  to  deduce 
title  within  such  enlarged  time. 
Thirdly,  the  defendant,  pleaded 
a  similar  agreement  afler  breach, 
and  that  the  plaintiff  accepted  such 
agreement  as  a  substitution  for 
the  former,  and  as  a  satisfaction 
of  the  damages  resulting  firom  the 
breach ;  and  that  defendant  was 
ready  to  fulfil  such  agreement,  but 
plaintiff  refused,  &c.  i 

Held,  on  special  demurrer,  that 
the  second  plea  was  bad,  in  not 
stating  the  new  agreement  to  have 
been  under  seal.  Leave  given  to 
amend  the  third  plea  by  stating 
the  new  agreement  to  have  been 
in  writing ;  but  qusre,  if  it  were 
so,  whether  the  facts  amounted  to 
a  good  accord  and  satisfaction. 

Flea  to  the  second  breach  of 
covenant,  that  the  vendor  until  and 
on  the  8th  of  January^  was  ready 
and  willing  to  execute  proper  con- 
veyances, and  would  have  executed 
the  same,  if  the  plaintiff  would 
have  prepared  and  tendered  them, 
but  that  he  did  not  do  so. 

Replication,  that  the  vendor  did 
not  deduce  a  good  title,  wherefore 
the  vendee  did  not  prepare  the 
conveyances. 

Rejoinder,  that  although  the 
vendor  within  a  reasonable  time 
before  the  8th  of  January^  was 
ready  and  willing,  and  offered  to 
deduce  a  good  title,  so  that  the 
vendee  might  before  the  8th  of 
January  have  prepared  and  ten- 
dered conveyances  whereof  the 


vendee  had  hotioe,  yet  the  v^dee 
refused  to  have  such  title  deduced, 
and  discharged  the  defendant  from 
deducing  such  title. 

Surrejomder,  that  the  vendor 
was  not  ready  and  willing  to 
deduce,  &c. 

On  general  demurrer,  Held^ 
that  upon  this  breach,  Uie  matter 
pleaded  by  the  vendee  was  no 
answer  to  the  pleas  of  the  vendor, 
and  that  the  latter  was  entitled  to 
judgment  RippingaU  v.  Lhydf 
if.  4  W.4t.  Page  742 

6.  A,  being  arrested  and  in  custody 
of  the  sheriff  at  the  suit  of  Ay 
upon  a  writ  indorsed  <<oath  for 
76/. ; "  C^  in  consideration  of  B. 
discharging  A^  undertook  to  give 
his  promissory  note  at  six  months, 
"for  lOf.  in  the  pound  for  the 
debt,^  on  the  arrival  of  the  dis- 
charge: 

Held,  that  this  sufficiently  ap« 
peared  to  be  a  promise  to  pay  10f« 
m  the  pound  upon  the  ciebt  for 
which  A,  was  arrested  and  then  in 
custody,  and  was  properly  declared 
on  as  such  s 

Held  also,  that  the  sum  indorsed 
on  the  writ  was  sufficient  evidence 
of  the  amount  for  which  A*  had 
been  arrested*  And  that  no  de^ 
mand  of  the  note  was  necessary 
to  enable  plaintiff  to  Commence 
this  action.  Brown  v.  Detm,  M* 
4  FT.  4.  848 

7.  By  a  contract  m  writmg  betweea 
plaintiffs  (three  executors)  and 
defendant  (testator's  heir  at  law), 
after  reciting  an  agreement  of  dl 
the  parties,  that  certain  goods  of 
the  testator  should  be  sold,  and 
that  S,y  one  of  the  executors  and 
plaintiffs,  should  receive  the  pro- 

I  ceeds  for  and  towards  payment  of 
the  testator's  debts;  defendant 
agreed,  that  if  he  took  possession 
of  the  said  goods,  he  should  pag 
to  S.  the  value  Uiereof,  or  give 
security  for  such  payment,  on  or 
befbre,  &c.    One  cf  the  pUbtiffii 

^  e  9  and 


X  PLEADING. 

and  the  defendant  also  anderloolc, 
if  the  proceedi  of  the  teBtator'i 
personal  property  should  not  be 
sufficient  for  payment  of  the  debts, 
to  raise  and  pay  to  S.  a  sufficient 
Bum  to  enable  him  to  discharge 
them.  Defendant  took  the  goods 
first  mentioned,  but  did  not  pay 
for  them  or  give  security,  and 
afterwards,  finding  that  they  were 
more  than  he  wanted,  lie  made  a 
verbal  agreement  witli  the  plain- 
tiffs, that  he  should  select  so  much 
of  the  goods  as  he  wislied  for,  and 
take  tke  tame  at  the  pricea  they  had 
beat  appraised  at,  and  that  tlic 
residue  should  be  taken  aud  sold 
by  the  plaintiffs.  He  accordingly 
■elected  and  took  such  goods, 
(being  of  a  smaller  value  than 
those  first  bargained  for,)  but  did 
not  pay  for  them.  Plaintiffs  as 
executors  took  the  residue  : 

Held,  that  supposing  the  action 
to  be  grounded  on  the  written 
contract,  .S.  was  named  therein 
merely  as  the  agent  of  the  plain- 
tiffs, and  therefore  that  they  need 
not  declare  specially  upon  the 
.  contract  to  pay  the  money  to  him. 

Semble,  per  Denman  C.  J.  and 
Parke  J.,  that  the  second  contract 
might  be  considered  as  substituted 
for  the  first,  and  forming  a  new 
and  distinct  ground  of  action. 
Pearton  v.  Pearton,  M.  -i  W.  4. 
Page  85U 
B.  After  the  passing  of  the  act  for 
the  uniformity  of  process,  2  W.  i. 
e.  39.  which  directs,  "  tlial  all  per- 
sonal actions,  where  it  is  not  in- 
tended to  hold  the  defendant  to 
bail,  i-c.  shall  be  commenced  by 
writ  (if  summons;"  an  executrix 
pleaded,  to  an  action  of  assumpsit, 
plcnc  ailininisiravit,  and  no  assets 
on  tlie  day  of  exhibiting  the  bill  of 
the  plaintiff.  'n,e  plaintiff  in  his 
replication  tendered  issue  in  the 
words  of  tlie  plea  : 

Held,  that  the  words  exhibiting 
the  bill  upon  these  pleadings  meant 


POOR  BATE. 


filing  of  the  dedaiatioa ;  ai 
fore  that  evidence  of  p 
made  by  the  executrix 
the  time  of  suing  out  the 
the  filing  of  the  dedaral 
inadmissible.     Jieewr.  Mm 


POOR  CHILD. 


POOR  RATE. 

•Sse  Inclosdkk  Act, 

By  a  giBnt  of  G.  1.  reciting 
CMiea  Water  IVorki  < 
had  undertaken  works  foi 
ing  Wtelmimtler,  Ac  witl 
and  had  petitioned  the  c 
liberty  to  use  a  certain 
basin  and  old  pond  in  Si. 
park,  and  to  lay  mains  thn 
park  to  and  from  the  sami 
purpose  atbresftid;  and 
surveyor  general  had 
that  tlie  said  undertaking  i 
convenient  to  his  majestj 
many  of  his  subjects,  at 
mental  to  the  park  ;  the  Ki 
granted  and  assigned  ID  t 
pany  and  their  successors 
canal,  &c.  to  be  confer 
reservoirs  and  to  be  used 
joyed  by  them  as  such, 
purposes  aforesaid,  during 
pleasure.  Liberty  was  alsc 
them  to  break  up  the  g 
all  times  through  the  said 
laying  therein  pipes  or  i 
and  from  the  old  pond  s 
for  the  purposes  aforesaid 
good  the  ground  so  brokei 
as  possible.  Certain  o 
were  added,  prescribing  t 
tion  in  which  the  pipes  i 
carried,  the  breadth  of  g 


POOR  RATE. 
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be  broken,  &c.  The  company  were 
to  supply  Si.  James's  palace  at 
reasonable  rates ;  and  the  ranger 
was  empowered  to  supervise  all 
the  company's  works  in  the  park 
and  order  them  to  rectify  and 
reform  the  same  if  not  done  ac- 
cording to  the  conditions. 

The  company  took  the  basin 
and  pond  in  pursuance  of  the  war- 
rant, and  made  a  reservoir,  into 
which  they  conveyed  water,  and 
laid  pipes  communicating  with  it 
for  the  purposes  aforesaid.  They 
subsequently  made  expensive  im- 
provements in  and  about  the  re- 
servoir, on  the  requisition  of  the 
crown;  and  they  were  never  al- 
lowed to  alter  or  repair  it  but  by 
leave,  and  under  the  inspection  of 
the  crown  surveyor.  They  pay 
no  rent  and  are  paid  for  supplying 
the  palace,  as  well  as  other  resid- 
ences. The  ranger  is  rated  to 
the  poor  for  the  herbage  growing 
on  the  surface  of  the  soil  in  the 
park,  including  that  under  which 
the  pipes  pass: 

Held,  first,  that  the  company 
were  rateable  as  occupiers  of  the 
reservoir ;  secondly,  that  they 
were  rateable  for  the  occupation 
of  land  below  the  surface  of  the 
sofl  by  their  pipes,  though  another 
person  was  rated  for  the  herbage. 
The  King  ▼.  The  Governor  and 
Company  of  the  Chelsea  Water 
Works,  T.  3  W.  4.  Page  156 


POSTEA. 
See  Pleading,  1. 

POWER. 
See  Lease,  %  5. 

POWER  OF  ATTORNEY. 
See  CoPTHOLDi  5. 


PRACTICE. 
See  Indictment,  1.    New  Trial. 

1.  Sections  87,  88,  o^  the  first  Ge- 
neral Rule  of  Hilary  term  2  FT.  4. 
relating  to  the  discharge  of  prison- 
ers in  the  custody  of  the  marshal 
of  the  King's  Bench  and  warden 
of  the  Fkety  who  are  supersede- 
able,  apply  only  to  persons  within 
the  walls  of  the  respective  prisons. 
Siggers  ▼.  Brett,  Clerk,  71  S  FF.4. 

Page  455 

2.  The  Uniformity  of  Process  Act, 
2  Wr.4.  C.39.   Sched.  No.  4.  re- 

Seals  sect  24.  of  the  first  General 
Lule  of  Hilary  term  2  FT.  4. ;  and, 
therefore,  if  a  party  held  to  bail 
on  a  capias  do  not  put  in  special 
bail  within  eight  days  after  exe- 
cution of  the  process  upon  him» 
including  the  day  of  such  exe- 
cution, the  plamtiff,  immediately 
on  the  expiration  of  that  time, 
may  put  the  bail  bond  in*  suit. 
HUary  v.  Bowles  and  Two  Others^ 
T.SW.4f.  460 

3.  The  7  &  8  6?.  4.  c.  30,  s.  41., 
which  directs  that  actions  brought 
for  any  thing  done  in  pursuance  of 
that  statute,  shall  be  tried  in  the 
county  where  the  fact  was  com- 
mitted, applies  only  to  the  case 
of  parties  exercismg  particular 
powers  conferred  by  the  statute. 

In  an  action  against  justices  for 
falsely  imprisoning  the  plaintiff  on 
a  charge  o£  feloniously  beginning 
to  demolish  a  house,  contrary  to 
the  act,  the  Court  granted  a  rule 
to  change  the  venue,  on  a  lug* 
gestion  that  a  fiur  trial  could  not 
be  had  in  the  county.  l^omaSp 
Gent.  V.  Saunders  and  Amfthir, 
T.SW.Af.  462 

4.  Payment  of  money  into  court  on 
a  count  on  a  promissory  note  pay* 
able  by  instalments,  is  only  aa 
admission  by  the  defendant  that 
money  to  the  amount  paid  in  wai 
due  on  the  promissory  note;  it 

e  4  does 
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does  not  bar  the  Statute  of  Limit- 
ations as  to  a  further  sum  claimed 
to  be  due  on  the  same  note.  Reid 
trndAnothcTy  Executors  v.  Dickens^ 
M.4ifV.4f.  Page  499 

5.  Where  a  new  trial  is  granted  on 
payment  of  costs,  in  a  town  cause, 
the  costs  occasioned  by  the  cause 
being  made  a  reraanet  are  in- 
cluded. Robinson  v.  Day^  M. 
4i  fV.Af.  ^  814 

6.  After  the  Uniformity  of  Process 
Act,  2  fV.  4.  c.  39.,  the  Court  di- 
rected the  signer  of  K,  B,  writs 
to  sign  a  pluries  bill  of  Middlesex, 
in  a  suit  commenced  before  the 
act,  and  which,  if  recommenced, 
would  have  been  barred  by  the 
Statute  of  Limitations.  Finnie  v. 
Montague,  M.  4  W.  4.  877 

7«  Defendant  in  an  action  for  words, 
after  notice  of  trial,  signed  a  paper, 
in  which,  after  reciting  that  plain- 
tiff had  consented  on  defendant's 
paying  the  costs  and  making  an 
apology,  to  stay  proceedings,  he 
made  such  apology:  Held,  that 
this  was  a  positive  undertaking  by 
defendant  to  pay  the  costs. 

Plaintiff  in  such  a  case  having 
stayed  proceedings,  but  defendant 
not  paying  the  costs,  the  Court 
will  enforce  performance  of  the 
agreement  on  his  part  by  rule. 
Tardrew  v.  Brook,   M.  4  W.  4. 

880 

8.  On  application  to  the  Court  by  a 
sheriff  under  secL  6.  of  the  Inter- 
pleader Act,  a  third  party  served 
with  the  rule,  and  not  appearing, 
is  barred  by  sect.  3.  from  further 
prosecuting  any  claim  brought  in 
question  by  the  rule,  as  well  as 
where  such  application  is  made  by 
a  defendant  under  sect.  1. 

The  Court,  on  such  application, 
will,  on  proper  grounds  shewn, 
order  the  sheriff,  or  the  execution 
creditor,  to  pay  to  a  third  party 
appearing  and  successfully  prose- 
cuting his  claim,  his  costs  of  such 
appearance.  Ford  v.  DiMey,  M, 
itW.4s  885 


9«  Issue  was  entered  in  a  cause  in 
Easter  term,  1827,  and  dodceted 
according  to  the  practice  of  the 
office  of  judgments.  The  plaintiff 
in  1828  recovered  damages  and 
costs,  and  entered  final  judgment 
on  the  roll,  but  the  judgment,  ac- 
cording to  a  practice  said  to  have 
prevailed  for  100  years,  was  not 
docketed  as  required  by  4  &  5  W, 
and  M.  c.  20  sC%  On  application  to 
the  Court  in  Hilary  term  1834,  to 
order  the  judgment  to  be  docketed 
nunc  pro  tunc:  Held,  that  the 
Court  had  no  power  to  make  such 
order.  Hopwood  v.  Watts,  H, 
4  W.  4.  Page  1056 

10.  In  a  cause  decided  by  the  judge 
of  an  inferior  court  on  a  writ  of 
trial,  this  Court  will  hear  a  motion 
for  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence, 
though  the  damages  were  below 
20/.  Taylors, Helps,  H.A^  FT.  4,1069 

11.  A  motion  calling  upon  an  attor- 
ney to  answer  matters  alleged 
against  him  on  affidavit  affecting 
his  character,  must  be  made  by 
a  barrister.  Pitt  Ex  parte,  H. 
4  W,  4.  1078 

12.  The  rule  of  court  HiL  T.2&3 
G.  4.  requiring  that  on  all  bailable 
mesne  process,  the  defendant's 
place  o£  abode  and  addition  shall 
be  indorsed,  is  in  effect  repealed 
by  Stat.  2  IV.  4.  c.  39.  and  there- 
fore the  want  of  such  indorsement 
is  no  objection  to  a  capias  issued 
under  tliat  statute,  and  m  the  body 
of  which  the  defendant  is  described 
as  "  G.  P.  of  the  city  of  London.** 

An  affidavit  to  hold  to  bail  for  a 
debt  stated  therein  to  be  due  to 
A.  and  B.  is  good,  though  the 
plaintiffs  are  partners,  and  arc  not 
stated  to  be  so  in  tlie  affidavit. 
Bodfield  V.  Padtnore,  H.  4  li\  4. 

1095 

13.  Defendant  in  a  cause,  being  ad- 
vised to  pay  48/.  into  court,  gave 
his  attorney  50/.  for  the  purpose 
of  making  such  payment,  which 
was  done.     The  attorney  after- 

wi#ds 
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QUO  WARRANTO.      hdS 


wards  delivered  his  bill  to  the 
client,  not  including  the  4fSL,  and 
on  taxation  more  than  one-sixth 
was  taken  off.  The  attorney  then 
claimed  to  add  the  48/.  (which 
would  have  made  the  deduction 
less  than  one  sixth),  stating  that 
the  item  had  been  inadvertently 
omitted. 

Qusere,  whether  such  item  was 
chargeable  as  a  disbursement  by 
the  attorney,  but 

Held,  that,  at  all  events,  the 
attorney,  not  having  treated  it  as 
a  disbursement  in  making  out  his 
bill,  could  not  claim  to  insert  it  as 
such,  for  the  purposes  of  the  tax- 
ation, liases  V.  Trotter  H.  4  W.  4. 

Page  1106 


PREMIUM. 
See  LeasE)  5. 

PRINCIPAL  AND  AGENT. 


See  Banker,  2. 


PRISONER. 

See  Arrest,  2. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Evidence,  3. 

PROHIBITION. 

1.  The  act  1  IV.  4,  c.  21.  ««to  im- 
prove  the  proceedings  in  prohibi- 
tion," does  not  enable  this  Court, 
where  a  party  has  declared  in  pro- 
hibition and  succeeded,  to  grant 
him  his  costs  incurred  in  the 
Ecclesiastical  Court.  Testimond 
v.  Yardley,  T,  3  W.  4.  458 

2.  A  prohibition  cannot  issue  to  a 
court  martial,  after  its  sentence 
has  been  ratified  by  the  King  and 


carried  into  execution.  In  the 
matter  of  John  WaUer  Poe,  M.  4 
FT.  4.  Page  681 

PROMISSORY  NOTE. 

iSfes  Pleading,  6.      Practice,  4. 
Stamp,  2. 


PROMOTION,  468 


QUO  WARRANTO. 

A  quo  warranto  information  was 
moved  for  against  an  officer  elected 
by  ballot,  on  the  ground  that  a 
large  proportion  of  the  persons 
who  voted  were  not  qualified ;  but 
it  was  not  shown  for  whom  the 
votes  of  those  persons  were  given : 
Held,  that  on  this  application 
the  officer  could  not  be  required 
to  prove  his  election  valid,  but  it 
lay  on  the  opposing  parties  to 
show  (if  that  were  practicable) 
that  his  minority  was  obtained  by 
bad  votes.  The  King  v.  Jeffermm^ 
M.  4  W.  4.  855 


RATE. 
See  Inclosurs  Act^  2* 


RECOGNIZANCE. 
See  Justices,  S. 

REGULJE  GENERALES.  L 

467,  468.  816.  i— uii 


REMAINDER. 
See  Devise,  4. 

REMANET. 

See  Practice,  5. 

RENf 


RENT  APPORTIONMENT  OF 
See  Lease,  2.  . 

REPLEVIN  BOND. 

See  Pleading,  2. 

ROAD. 

See  Highway,  1,  2.     Toll. 

SESSIONS. 

See  Mandamus,  3,  4,  7, 9. 

Where  it  has  been  referred  to  the 
chairman  at  sessions,  on  an  appeal, 
to  state  a  case,  and  a  case  has 
afterwords,  on  certiorari,  been  re- 
turned to  this  Court  by  the  clerk 
of  the  peace,  purporting  to  be 
signed  by  the  chairman,  this  Court 
will  nut  send  it  back  to  be  re- 
stated, or  quash  the  certiorari,  on 
the  ground  of  the  chairman  having 
said  that  he  did  not  recollect  sign- 
ing the  case,  and  upon  a  sugges- 
tion by  the  attorney  for  one  of  the 
litigatine  parties,  in  an  affidavit, 
that  such  case  does  not  agree  with 
tlic  tacts  proved,  and  that  depo- 
nent believes  the  chairman  did 
not  settle  the  case.  iiex.  v.  The 
la/uibikuat  i^Malloch,  M.ifV.*. 
Page  883 

SET  OFF. 
Sw  Attorney,  ]. 

SETTLEMENT  — Jjf  Apprentice- 
ship. 

See  Stamp,  3,  4. 

1.  Apersonoftheageof twenty-one 
years,  isnota/moreAiUwbom  the 
parish  officers  are  to  bind  out  ap- 
prentice with  tha  aasAnt  of  two 


SETTLEMENT. 

justices  within  the  meanmj 
56  G.  3.  e.  1S9.  Section 
that  statute  extends  only  t( 
turee  of  apprenticeship  < 
cUldretif  and,  therefore,  ai 
ture  whereby  a  person  of 
of  twenty-four  is  bound  app 
part  of  the  premium  being  | 
of  the  public  parochial  fun 
not  require  the  assent  of  ■ 
tices.  7%«  Kinff  v.  Tie 
ma  of  St,  John  Bedwan 
S  W.*.  P 

2.  Pauper  was  bound  a^^irei 
seven  years  to  a  breecbei 
and  served  his  master  half 
the  latter  then  failed  in  b 
and  told  the  pauper  he  n 
and  work  for  one  £.,  who 
another  parish,  and  if  pai 
not  become  troublesome 
the  first  master,  or  to  his 
till  the  end  of  his  time,  b 
give  pauper  his  watch.  Thi 
agreed  with  JB.,  and  wot 
him  at  breeches -making, 
piece,  at  tlie  usual  rate, 
quently  carried  messuaj 
tween  the  first  master  i 
pauper.  The  latter  having 
for  S.  a  year  In  ^.'s  parish, 
(with  the  consent  of  his  fii 
ter)  to  work  by  the  piece 
another  breeches-maker,  1 
a  third  parish,  who  gave 
terms.  While  he  so  worki 
C,  his  first  master  came 
him,  and  again  promised 
watch  at  the  end  of  his  tin 
pauper  worked  two  years 
living  in  Cs  parish ;  hi 
wards  lefl,  and  his  first 
then  sent  him  his  watd 
pauper  kept  his  eaniin( 
maintained  himself: 

Held  by  DenmoH  C.  J. 
dofe,  J.,  and  PatteionJ.  (J 
dissentiente),  that  the  inha 
of  the  pauper  in  the  par 
the  second  and  third  mai 
connected  with  the  ^iprcnl 
and  that  he  thereby  gtioet 


SETTLEMENT. 


hv 


menu  in  those  parishes.  TheKng  \ 
V.    7%e  InhabUanU  of  Banbury, 
T.  3  W.^  Page  176 

3.  On  special  case,  the  sessions  found 
that  J.  E.  by  indenture  in  l??^, 
was  put  apprentice  to  P.  for  and  in 
respect  of  W.'s  estate  ;  and  there 
was  a  covenant  by  P.  to  teach 
J,  i?.  the  business  of  husbandry. 
The  indenture  was  executed  by 
the  parish  officers  and  W.  P.  was 
a  farmer,  and  tenant  to  W^  who 
was  a  stocking- weaver.  J,  E, 
never  served  P.,  but  lived  with 
W,  long  enough  to  gain  a  settle- 
ment by  apprenticeship,  if  he 
could  acquire  one  by  such  service. 
The  sessions  not  having  found  that 
P.  ever  executed  the  inden- 
ture, or  assigned  the  apprentice 
to,  or  assented  to  his  service  with 
W.,  it  was  held  that  a  settlement 
by  apprenticeship  was  not  proved. 
The  King  v.  The  Inhabikmts  of 
St.  CuMert  Wells,  4  fV.  4.     939 


SETTLEMENT  — 6y  ^w^. 

Appellants  against  an  order  of  re- 
moval, to  establish  a  birth  settle- 
ment proved,  first,  the  marriage 
of  the  father  and  mother  at  K^  in 
April  1749;  and,  secondly,  the 
baptism  at  K.  of  their  four  chil- 
dren, viz.  a  daughter  M.,  in  jfefoy 
1751  ;  a  son  J.,  in  May  1753 ;  a 
daughter  E.f  in  January  1755 ; 
and  another  daughter  S»,  in  2>e- 
cember  1756: 

Held  that  the  sessions  were  not 
bound  to  infer  from  this  evidence 
that  E.  was  bom  at  K,  The 
King  v.  The  InhabiianU  of  Lub^ 
henham,  H.  4  W.  4.  968 

SETTLEMENT  —  by  BUaie. 

An  order  of  sessions,  quashing  an 
order  of  removal  generally,  is  con- 
clusive evidence  between  the  par- 
tics  to  the  appeal,  that  when  the 


order  of  removal  was  made,  the 
appellant  parish  was  not  bound  to 
receive  the  pauper,  but  it  is  only 
prim&  facie  evidence  that  the 
pauper  was  not  settled  in  that 
parish ;  and,  therefore,  upon  the 
trial  of  an  appeal  between  the 
same  parishes  against  a  second 
of  removal  o^  the  same  party,  the 
removing  parish  may  show  by  parol 
order  evidence  that  the  first  order 
of  removal  was  quashed  on  the 
ground  that  the  pauper  resided  on 
a  tenement  of  his  own,  which 
made  him  irremovable,  though  it 
did  not  confer  a  settlement,  and 
that  he  afterwards  sold  the  tene- 
ment, and  thereby  became  re- 
movable. The  Kinyy,  The  JMa^ 
hitants  of  Wick  StLawrenee,  M, 
4  fV.  4.  Page  526 


SETTLEMENT  — <y  Hirmy  and 
Service. 

1.  Pauper  was  hired  for  a  year  as  a 
footman  and  groom,  by  a  West 
India  planter  residing  at  iK  in 
Englatid  at  11.  wages.  He  went 
into  the  master's  service  in  Fe* 
bruary,  1828,  and  in  Mcn^  fiillow- 
ing  engaged  to  bind  himeelf  to  serve 
the  same  master  at  Berbiee  as 
clerk  and  overseer,  for  three  years 
from  the  first  day  of  his  arrival 
there,  at  a  certain  salary.  Soon 
after  their  arrival  at  Berbiee,  the 
pauper  entered  on  the  office  of 
overseer  and  clerk,  but  he  also 
continued  to  act  as  servanty 
and  lived  in  his  master's  house, 
and  did  so  until  the  following 
Pebmary,  when  they  returned  to 
England,  the  pauper  acting  in  the 
capacity  of  servant  on  the  home- 
ward voyage)  and  after  his  arrival 
in  England.  No  further  contract 
had  ever  been  entered  into  for  the 
pauper's  service  as  overseer.  The 
master  paid  him  his  footman's 
wages  till  the  time  of  their  goins 

a^oa£ 


Izti 


SETTLEMENT. 


abroftd,  and  on  their  return  homer 
paid  him  20/.  as  salary  for  the 
service  in  Berbice^  afler  which  he 
gave  him  weekly  wages  under  a 
new  agreement : 

Held,  that  there  was  no  dis- 
solution of  the  first  contract,  and 
that  the  pauper  having  served 
forty  days  under  the  first  hiring, 
snined  a  settlement  in  M,  Tne 
MM  V.  The  InhabUanU  ofBucfu 
wgham,  H.  4  W.  4.         Page  95S 

S»  A  female  of  full  age,  who  lived 
with  her  father  and  was  the  main 
support  of  his  family,  hired  her- 
ieJf  with  his  consent,  and  at  his 
desire,  to  a  farmer  in  an  adjoining 
parish  to  work  at  weekly  wages 
during  his  harvest;  she  worked 
for  him  under  this  hiring  for  three 
weeks,  when  she  received  her 
wages  and  returned  home.  In 
the  following  autunm  she  again 
hired  herself  to  the  same  farmer, 
and  served  him  for  a  fortnight 
and  two  days ;  and  on  her  return 
home  she  gave  her  wages  to  her 
father,  who  expended  them  for 
the  use  of  his  family.  On  both 
these  occasions  she  intended,  and 
was  expected  by  her  father,  to 
return  home  as  soon  as  the  har- 
vest work  was  done.  The  court 
of  quarter  sessions  having  upon 
these  facts  found  that  the  pauper 
was  emancipated,  held  by  ZJeninan 
C.  J.,  Taunton  and  Patterson  Js. 
{LUUedale  J.  dissentiente),  that 
their  decision  was  right.  The 
King  v.  The  Inhabitants  of  OuUony 
H.  4  W,  4.  958 

S.  Pauper  on  the  16th  of  Mxxy,  1811, 
being  in  the  local  militia,  hired 
himself  to  the  colonel  of  his  regi- 
ment to  serve  for  a  year,  and 
served  imder  that  contract.  On 
the  4th  oi  May,  1812,  the  regi- 
ment was  assembled  for  training, 
and  continued  in  training  till  the 
39th  of  May.  During  that  time 
the  pauper  was  under  military 
control,    though    he  also  served 


the  colonel  as  an  in-door  serv 
While  the  raiment  was  asseml 
he  received  pay  from  the  crc 
and  also  his  wages  from  his  mai 
Held,  that  the  pauper  gain 
settlement  by  hiring  and  serr 
the  fact  o^  his  being  a  militia 
having  been  known  to  the  nu 
at  the  time  oli  the  hiring. 
King  v.  The  Inhabitants  cf 
Mary  at  the  fValls,  Colcke 
H.  4  W.  4.  P^e  J 

SETTLEMENT  —  2y  renting 
Tenentent* 

1.    A.  rented  a  house  in  the  ap 
lant  parish  of  Z.  as  tenant  i 
year  to  year  and  died.  His  wi< 
a  fortnight  after  his  death, 
the  lanSord  that  she  wishes 
pay  the  rent  weekly ;  he  assen 
and  she  paid  it  weekly  for  the 
lowing    nine    months   when 
quitted  on  a  week's  notice.    ' 
months  afler  her  husband's  dc 
the  attorney  for   the   responci 
parish    (which   had  relieved 
widow)  told  her  she  had  a  ri 
to  take  out  administration  if 
chose,  and  if  she  would  leave 
to  him,  he  would  do  whatever 
necessary.       She    assented, 
letters  of  administration  were 
tained,  and   the    pauper  resii 
forty  days  afterwards  in  the 
pellant  parish.  The  sessions  foi 
that  the  administration  was  fi 
dulently  taken  out  by  the  direct 
and  at  the  expence  of  the  respo 
ent    parish,    for    the  purpose 
settling  the  pauper  in  the  appeil 
parish : 

Held,  that  as  the  widow  was 
only  entitled,  but  bound  by  law 
take  out  administration,  there  ^ 
no  fraud  in  the  transaction  wfa 
could  prevent  her  from  taking 
administratrix,  her  husband's 
terest  as  yearly  tenant,  and  the 
by  acquiring  a  settlement.  1 
the  court  referred  it  back  to 
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•essions  as  a  question  of  fact, 
whether  the  widow  after  adminis- 
tration granted,  continued  a  weekly 
tenant,  or  became  a  tenant  from 
year  to  year,  in  her  husband's 
right.  The  King  ogainH  The  In- 
habUants  of  Great  Gknny  T 
8  fr.4.  Page  188 

2.  The  first  section  of  the  statute  1. 
W.^.c.  18.  which  enacts,  "that 
from  and  afler  the  passing  of  that 
act,  no  person  shall  acquire  a  set- 
tlement by  reason  of  the  yearly 
hiring  of  a  dwelling-house,  build- 
ing, &c.  unless  the  rent  for  the 
same  to  the  amount  of  10/.  at  the 
least  shall  be  paid  by  the  person 
hiring  the  same,"  is  prospective 
only.  The  King  ▼.  The  Inhabii-' 
ants  of  Ruthin,  T.  3  fV.  4.       215 

S.  To  give  a  settlement  by  renting 
a  tenement,  since  the  stat.  1  fV.  4f. 
c.  18.  there  must  be  an  occupation 
in  fact  of  the  whole  dwelling-house 
or  building  of  which  the  tenement 
consists,  by  the  party  hiring  the 
same;  and,  therefore,  where  A. 
took  a  lease  for  a  year  of  a  house 
consisting  of  three  floors,  at  the 
rent  of  40/.  per  annum,  and  afler 
he  had  been  in  possession  three 
months  underlet  two  floors  by  the 
quarter,  at  the  rate  of  22/.  per  an- 
num, to  another  person  who  oc- 
cupied them  for  two  quarters,  the 
ground  floor  only  during  that 
time  being  occupied  by  A.  and 
in  all  other  respects  the  provisions 
of  the  6  G.  4.  e.  51.  and  1  IV.  4 
e,  18.  were  complied  with,  it  was 
Held,  that  A.  did  not  gain  a  settle- 
ment. The  King  v.  The  Inhabit' 
ante  of  St.  Nicholas,  Rochester, 
T.  3  fT.  4.  219 

4f  A  curate  licensed  by  the  bishop 
at  a  yearly  salary  according  to  the 
57  G.  3.  0.  99.  resided  in  the  rec- 
tory house  which  was  assigned  to 
him  pursuant  to  the  same  statute, 
and  was  above  the  value  of  10/.  a 
year,  for  more  than  forty  days  be- 
fore the  passing  of  the  59  &•  S* 


o.  50. :  Held  that  this  was  a  coming 
to  settle  within  the  statute  IS  &  14 
Car.  2.  c,  12.,  and  that  a  settle- 
ment was  gained  thereby.  The 
King  v.  The  Inhabitants  of  St. 
Mary,  Newington,  M.  4    vF.  4. 

Page  540 
5.  A.  by  lease  demised  a  house  and 
land  to  B.  and  C.  for  a  term  of 
years  at  16/.  per  annum.  There 
was  a  covenant  by  them  jointly 
and  severally  to  pay  taxes  and 
rates,  &c.,  but  none  to  pay  rent. 
B,  occupied  the  whole  premises, 
and  paid  the  rent  for  five  years : 
Held,  that,  the  demise  being  Joint, 
the  rent  was  payable  by  the  two 
jointly  and  that  each  could  only 
be  considered  as  having  rented  a 
tenement  at  8/.  a  year,  and  conse- 
quently that  B.  did  not  gain  a  set- 
tlement, either  by  renting  the 
tenement,  or  by  being  rated  and 
paying  rates  in  respect  of  it.  T%e 
King  The  v.  The  Inhabitants  of 
Great  Wahering.  H.  4  FT.  4.   971 


SETTLEMENT  —  by  serving  an 
Office. 

In  a  parish  governed  by  a  lelect 
vestry,  public  notice  was  given 
that  the  vestry  would  meet  to 
elect  an  organist  for  a  newly 
erected  chapel.  At  the  meeting 
C.  S.  was  elected,  and  it  wai 
entered  in  the  minutes  of  vestry, 
that  she  was  appointed  organist  at 
60/.  per  annum*  She  performed 
the  office  for  several  years,  receiv- 
ing the  salary  half  yearly,  and 
residing  in  the  parish,  till,  on 
complaint  made  against  her  by 
the  congregation,  she  was  dis- 
missed by  order  of  vestry : 

Held,  that  the  office  of  organist 
so  held  by  C.  S,,  was  not  a  public 
annual  office,  by  which  a  settle- 
ment could  be  gained  under  S  fT* 
Sr  M.  e.  11.  s.  6.     The  King  v. 

The 
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SHERIFFS  OFFICER. 
See  Arrest.  1. 

SLANDER. 

1,  Declaration  stated  that  defendant 
intending  to  cause  it  to  be  believed 
that  plaintiff  had  been  ffuilty  of 
wi^vlly  tetttng  his  h&ute  and  pre- 
mitet  on  fire,  said  of  the  plaintiff 
that  he  had  set  fire  to  his  own 
premises  meaning  that  he  had 
Men  guiitj/  <f  wiijitiiff  mtting  fire 
to  the  premises,  vhich,  while 
in  hia  occupation,  had  been 
destroyed  by  fire.  Afier  verdict 
for  the  plain  tiff)  the  judgment  was 
arreateu  on  the  ground  that  wil- 
fully setting  his  own  premises  on 
6re  was  not,  except  under  special 
circumstances,  a  crime  punishable 
by  law ;  and  the  Court  would  [»'e- 
siune  only  such  circumstances  as 
it  was  essentially  necessary  for  the 
plaintilT  to  have  proved  in  support 
of  his  declaration.  Sweeta^^  v. 
Jem,  T.  3  W.  *.  27 

2.  Declaration  in  slander.  The  se- 
cond count  stated  that  the  defend- 
ant, contriving  and  intending  to 
injure  the  plaintiff  as  a  shopwoman 
and  servant,  maliciously  spoke  of 
her,  as  such,  the  following  words  : 
"  She  (meaning  the  plaintiff)  se* 
creted  Is.  6d.  under  the  till ;  stat- 
ing, these  are  not  times  to  be 
nAbed."  The  declaration  alleged 
as  special  damage,  that  one  5'.,  by 
reason  of  the  words,  refused  to  take 
the  plaintiff  into  his  service.  After 
a  general  verdict  for  the  plaintiff, 
it  was  held,  that  the  words  in  the 
second  count,  if  actionable  at  all, 
were   so  only  by  reason   of  the 

r:ial  damage,  and  therefore  that 
plaintiff,  if  entitled  to  recover, 
ought  to  have  full  costs  : 

Held,  secondly,   on    motion   in 
arrest  of  judgment,  that  the  words 


STAMP. 

in  that  count  were  not  defami 
in  their  nature,  and  therefor 
actionable,  even  though  fdSi 
by  special  damage.  Kelfy  v. 
(u^Am,  M.  *  W.  4.  Pag 


SPECIAL  CASE. 
See  Sbssions. 

SPECIAL  DAMAGE. 

See  Sl ANDES,  2. 


STAMP. 

I.  In  tlieStamp  ActSSti'.S.t 
Schedule  part  i.  (title  Bill  o 
change),  which  imposes  a  ci 
duty  on  bills  "  exceeding 
months  afier  date ; "  the 
means  the  time  expressed  o 
face  of  the  bill,  not  the  time 
it  actually  issued.  And  altl 
by  section  12.  if  a  bill  pi)rp« 
to  be  payable  at  two  monllu 
a  certain  time,  be  issned  I 
the  commencement  of  that  p 
without  payment  of  a  propoi 
ate  duty,  the  maker  is  liidik 
penalty ;  ^et  a  bill  so  po5t-c 
and  bearing  the  inferior  si 
corresponding  with  the  purp 
the  bill,  is  admissible  in  evid 
being  on  the  face  of  it,  con: 
able  to  the  schedule.  Wii 
V,  Jarrttt,  T.  3  W.  *. 

!.  A  promissory  note  payabi 
A.  B.  generallj-,  is  not  one 
able  to  bearer  on  demand,  an 
issuable,  within  the  first  cU 
notes  described  in  55  G.  3.  e 
Sched.part  1.,  but,  a  note  pa 
otherwise  than  to  bearer  oi 
mand  {not  re-issuable),  v 
class  3,  and  therefore  such  s 
for  lOOJ^  requires  a  stamp  of  S 
only.  ChttAamaitdWihv.£ 

I.    Where  an  instrument  is  at 


STAMP. 

quired  by  law  to  be  stamped  within 
a  particular  time  afler  its  execu- 
tion, the  Court  on  its  being  of- 
^  fered  in  evidence  will  not  inquire 
when  the  stamp  was  affixed,  nor 
if  a  penalty  was  incurred,  whether 
the  proper  penalty  was  paid  on  the 
stamping.  An  indenture  of  ap- 
prenticeship, without  premium, 
was  executed  April  27th,  1825, 
but  not  stamped  till  Jul^y  1832, 
when  a  IL  stamp  was  put  on  it, 
and  a  5/.  penalty  paid.  After- 
wards a  double  duty  (2/.)  was  paid. 
The  indenture  was  offered  in  evi- 
dence to  prove  the  settlement  of 
a  pauper  by  service  under  it :  Held, 
that  as  it  was  not  within  the  stat.  8 
Annej  c.  9.,  which  limits  the  time 
for  stamping  indentures,  the  Court 
was  not  called  upon  to  notice  the 
circumstances  under  which  the 
stamps  were  affixed.  The  IGng  v. 
The  Inhabitants  of  Preston,  H. 
4  W,  4.  Page  1028 

4.  The  SS  G.  3.  e.  184.  does  not  re- 
peal the  provision  of  the  8  Anney 
c.  9.  as  to  the  time  for  stamping 
indentures  of  apprenticeship,  and 
therefore  an  indenture  of  ap- 
prenticeship (a  premium  having 
been  paid  with  the  apprentice), 
roust  be  stamped  with  the  ad  valo- 
rem duty,  within  the  time  pre- 
scribed by  the  staL  8  Anne,  c.  9. 
s.  36,  37, 38.  and  if  not  so  stamped 
is  wholly  void.  Rex  v.  The  Inhabit- 
anU  of  Church  Hulme,  E.  1831. 

1029 

5.  The  son  oft/.  S*  having  been  ar- 
rested, one  W.  becoming  his  bail, 
J.  S.  signed  an  agreement  to 
indemnify  fV,  from  all  liability 
which  he  might  incur  in  conse- 
quence of  having  so  become  bail : 
Held,  that  one  of  the  liabilities 
t«)  which  J.  S.  thereby  sub- 
jected himself,  was  to  pay  the 
debt  for  which  the  son  of  J,  S. 
had  been  arrested,  and  as  that 
must  have  amounted  to  20/.,  the 
fubject  matter  of  the  agreement 
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must  hare  been  of  that  value,  and 
therefore  required  a  stamp  within 
the  55  G.  3.  c.  184.  Sched.  part.  1. 
Wrigley  v.  Smiih,  the  elder,  H. 
4  fr.4.  Page  1117 

STATUTE  OF  LIMITATIONS. 
See  Practice,  4. 

STEAM  ENGINE. 
See  Bankrupt,  1. 

STET  PROCESSUS. 
See  Partnership,  1. 

STEWARD,  POWER  OF,  TO 
ADMIT  TENANT. 

See  Copyhold,  3. 
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1.  />.  bought  of  K  46  puncheons 
of  rum  lying  in  the  warehouse  of 
Y,  at  Liverpool,  and  sold  them  to 
C  who  was  a  clerk  of  K,  but  car- 
ried on  business  for  himself.  2). 
gave  C  an  invoice,  specifying  the 
marks  and  numbers  of  each  pun- 
cheon, and  took  his  acceptances, 
for  the  price.  The  rum  and  the 
samples  which  had  been  taken 
remained  in  F.'s  warehouse.  The 
invariable  mode  of  delivering  goods 
sold  while  they  are  in  warehouses 
at  Liverpool  is  by  the  vendor's 
giving  a  delivery  order  to  the 
vendee.  2>.  was  asked  by  C.  for 
delivery  orders,  but  declined  giv« 
i'^g  ai^yi  except  for  two  or  three 
puncheons  which  C  received.  C 
marked,  coopered  and  guagedthe 
casks.  While  the  bills  were  run- 
ning,  C  sold  twenty-six  of  the 
puncheons  to  K»  who  paid  him  for, 
them,  aad  who  by  C.  s  permiasion 

without 
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without  the  knowledge  of  2>.,  , 
guaged  and  coopered  the  casks  in 
the  warehouse  of  Y.  and  marked 
them  with  his  initials.  C.  gave 
an  invoice  to  K.  stating  the  marks 
and  numbers  of  the  casks  and  by 
whom  the  rum  was  bonded.  C. 
also  while  the  bills  were  runnings 
sold  eighteen  puncheons  of  the 
rum  to  two  other  parties,  to  whom 
he  gave  similar  invoices  and  sam- 
ples, and  who  afterwards  obtained 
three  of  the  puncheons,  on  a  deli- 
very order  signed  by  themselves, 
but  not  by  2>.  They  paid  C.  for 
the  whole.  The  bills  given  by  (7. 
for  the  price  of  the  forty-four  pun- 
cheons were  dishonoured:  Held 
upon  special  case  (whereby  it  was 
agreed  that  the  Court  should  be 
at  liberty  to  draw  from  the  facts 
any  inference  that  the  jury  might 
have  drawn)  that  C  never  had 
acquired  the  actual  possession  of 
the  rum,  and  on  his  dishonouring 
his  acceptances,  2).  had  a  lien  on 
it  for  the  price ;  and  that  C*8  sub- 
vendees  could  not  claim  against 
/).  the  rum  which  remained  un- 
delivered to  them.  Dixon  and 
Another  v.  Yaies  and  others,  T. 
8  fV.  4.  Page  313 

S.  W.  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and 
by  the  order  of  Z.  at  Liverpool, 
and  transmitted  to  him  a  bill  of 
ladir^.  Before  the  arrival  of  the 
oil,  Z.  indorsed  the  bill  of  lading, 
and  deposited  it  with  If.,  who  ad- 
vanced money  on  it,  having  pre- 
viously advanced  money  on  other 
goods  (the  property  of  Z.)  depo- 
sited with  him.  On  the  arrival  of 
the  oil,  Z.  having  previously  be- 
come bankrupt,  and  W.  not  having 
been  paid  for  it,  fT/s  agents 
claimed  it  of  the  master  of  the 
ship ;  but  the  latter  delivered  it  to 
H.,  who  afterwards  sold  the  goods 
of  Z.  as  well  as  the  oil  of  IV.  The 
net  proceeds  of  the  goods  belong- 
ing to  Z.  were  sufficient  to  satisfy 
the  debt  due  from  Z.  to  H.    H. 


paid  himself  his  debt,  and  depo* 
sited  the  net  proceeds  of  W^%  oil 
with  a  third  person,  to  abide  the 
event  of  the  award  of  an  arbitrator  to 
whom  all  disputes  between  W.  and 
the  assignees  of  Z.  were  referred. 
The  arbitrator  having  stated  the 
above  facts  on  his  award  for  the 
opinion  of  this  Court:  Held  that 
W.,  the  unpaid  vendor  of  the  oil, 
had,  at  the  time  when  his  agents 
claimed  it,  no  right  to  take  posses- 
sion on  the  insolvency  of  Z.,  be- 
cause the  property  in  and  the 
right  to  the  possession,  was  then 
vested  in  ZT.,  the  indorsee  of  the 
bill  of  lading  for  value  ;  and  fur- 
ther,  that  W.  had  not,  by  reason 
of  such  claim,  any  legal  right  to 
the  possession  of  the  goods  after 
H*%  lien  was  satisfied:  but  that 
in  a  court  of  equity,  such  transfer 
to  H.  would  be  treated  as  a  pledge 
or  mortgage  only,  and  tlierefore 
W.,  by  his  attempted  stoppage  in 
transitu,  acquired  a  right  to  the 
goods  in  equity,  subject  to  ^.'s 
lien  against  the  assignees  of  Z. 

Held,  secondly,  that  W^  by 
means  of  his  goods,  had  become 
surety  to  II.  for  Z.*6  debt,  and  had 
a  clear  equity  to  oblige  H.  to  pay 
his  debt  out  of  Z.'s  own  goods  de- 
posited with  him  in  ease  of  such 
surety ;  and  all  the  goods  both  of 
W.  and  Z.  having  been  sold,  ]\\ 
might  insist  on  the  proceeds  of 
Z.*8  goods  being  appropriated  to 
the  payment  of  the  debt ;  and, 
therefore,  that  /r,  was  entitled  to 
have  all  the  proceeds  of  the  oil 
paid  over  to  him.  In  the  matter  of 
fVestzinthus  and  Others,  M.  4  IV A, 
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SURRENDER- 
See  Copyhold,  3.  5. 

TAXATION  OF   ATTORNErS 

BILL. 


Ste  Attornbt,  1,  2. 


TOLL. 


TURNPIKE  ACT. 


facxi 


TOLL. 

Where  certain  roads  were,  by  local 
acts,  placed  under  the  direction  of 
trustees  for  amending,  improving, 
and  repairing  the  same,  and  the 
trustees  were  empowered  to  erect 
turnpike  gates  on  the  said  roads, 
and  receive  tolls  there ;  but  there 
was  a  certain  portion  of  one  of  the 
«aid  roads,  which  they  were  pro- 
hibited from  repairing  or  improv- 
ing, and  on  which  they  were  not 
to  erect  toll-gates : 

Held,  that  a  person  travelling 
along  the  last-mentioned  road  for 
more  than  a  hundred  yards  includ- 
ing the  excepted  part,  but  less  if 
that  part  were  excluded,  was  not 
exempted  from  toll  by  3  G.  4. 
c.  126.  s,  32.  Pope  v.  Langworihy^ 
T.  3  W.  4.  Page  464 

TRESPASS. 
See  Pleading,  3,  4. 

TROVER. 
See  Lien. 


TRUSTEES. 

See  Canal  Act^  2.    Highway,  1. 
Insurance  Broker. 


TURNPIKE   ACT. 

See  Highway,  2.     Mandamus,  2. 

Toll.  I 

A  local  turnpike  act  directed  that 
the  trustees  should  keep  books,  in 
which  they  should  enter  their 
accounts,  and  also  tlieir  orders  and  < 
proceedings ;  and  that  aU  persons 
should  have  access  to  such  entries. 
By  a  subsequent  local  act  it  was 
directed,  that  the  trustees  should 
Vol.  V. 


keep  a  book,  in  which  they  should 
enter  their  accounts,  which  book 
should  be  open  to  the  inspection 
of  the  trusteesy  or  of  any  creditor 
on  the  tolls.  The  general  turnpike 
act,  S  G.  4.  c.  126.  #.  73.,  re- 
enacted  the  latter  provision  as  to 
all  turnpike  road  accounts,  and 
s,  72.  directed  that  all  trustees 
of  turnpike  roads  should  keep  a 
book  of  their  orders  and  proceed- 
ings, which  should  be  open  to  the 
inspection  of  any  of  the  trustees^ 
and  should  be  read  as  evidence  in 
courts  as  there  directed.  That 
act  also  provides,  that  the  enact- 
ments therein  contained  shall  ex- 
tend to  all  other  turnpike  acts, 
except  where,  by  that  act,  it 
is  otherwise  ordered : 

Held,  that  these  clauses  of  the 
general  and  of  the  second  local 
act,  superseded  the  provisions  of 
the  original  act,  and  limited  the 
power  of  inspection  at  first  given 
to  the  whole  public,  confining  it 
to  trustees^  and  to  trustees  and 
creditors  in  the  respective  cases 
of  orders  and  accounts.  The  King 
v.  The  Trustees  of  the  North  Leack 
and   Witney  Roads,  H.  4  W.  4. 

Page  978 

UMPIRE. 
See  Arbitrament,  2. 

UNIFORMITY  OF  PROCESS 

ACT.  , 

See  Pleading,  8.    Practice^  2.  6. 


VALUED  POLICY. 
See  Insurance,  1. 


VARIANCE. 

See  Bill  of  Exchange,  1.  PLBAXh> 

ivg,  6,  7. 

f 


\'EXDOR  AND  VENDEE. 


VENDOR  AND  VENDEE. 

See  Actios  ox  the  Caie,  2. 
Fbacds,  Statcte  or.  Plbadikc. 
5.    Stoppage  is  Tkansitui  1. 2. 

1.  Br  the  36  G.  S,  e.  S&,  entitled  { 
"  An  Act  to  prevent  Abiuei  and 
Frauds  in  the  Packing,  Weight, 
and  Sale  of  botter,"  (t.  2.)  every 
fsooper,  or  other  person  mkking  a 
ressel  for  packing  butter,  is  re- 
quired to  brand  hi«  Cbrutian  and 
■umame  on  such  veMcI,  together 
with  the  exact  weight  or  tare 
thereof,  or  in  default  thereof  he 
is  to  forfeit  for  ererr  such  vessel 
not  to  marked  lOt.  By  section 
3.  every  dairyman,  farmer,  &-c^ 
who  shall  pack  any  butter  for  Kale 
shall  pack  the  same  in  vessels  so 
made  and  marked  as  aforesaid, 
and  shall  brand  his  Christian  and 
asmame  on  different  parts  of  the 
vessel  therein  described  and  on 
the  butter  contained  in  such 
veHel,  upon  penally  of  forfeiting 
for  every  de&ult  5/.  i 

In  an  action  brought  by  a  ' 
Anner  to  recover  the  price  of  | 
fiiteen  firkins  of  butter  sold  by 
him  !o  the  defendant,  ii  appeared 
that  the  firkins  were  not  marked 
according  to  the  act : 

Held  that  the  provisions  which 
Tequired  the  vessel  to  be  branded 
wiifa  the  name  or  the  cooper,  sel- 
ler, &c_  being  intended  for  the 
protectioD  of  the  public  against 
frau<L  indirectly  prohibited  any 
sale  a£  butter  in  vessels  not  pro- 
perly utai^ed;  that  the  subject 
lasner  «<*  this  contrvt  was  in  such 
a  stite  tram  the  vessels  not  being 
pcv-feny  marked,  that  the  sale  of 
IS  was  rWbtdden  by  act  of  parlia. 
B«:  I  and  consequently  that  the 
oxcf^t  of  sale  was  voi^  and  the 
juit^ctf  «ald  not  recover : 

IW^  fattfao-,  that  altboi^ 
A«»f   WW  -  .-     • 


directed  the  tiaiic  m  te  okel 
the  remedy  «  ii^  inisi:  tc 
a  person  iiiBz^=ic  ■:l^^  =xa= 
n«  thereby  i'l— -*t  i:  »  ir-=K 
ing  for  the  peaaey .  juk  :ili: 
dame  loigfai  x  :bc-c  fonts' 
as  a  defence  to  e  kr^m.  -' 
T.  TVyfcr,  .*/.  i  r.i,  raci 
',  In  cTery  cocssc:  3k^  3c  *■ 
an  existing  'iOat.  ^jsv  s  » 
[died  undenaki=c  iw  ^^  scJc 
the  contrary  be  ax  azr^ 
to  make  oc:  toe  l^s^s 
to  demise.  ^^  wicuMC  Be 
such  title,  the  m^jic  ^bhiX  i 
tain  an  acticv  K  j^  K>nA 
buyer,  for  tcbgac  K  rmu 
the  purchase. 

Where  a  le»ee  k  iwas 
contracted  lo  s*l  ae  ruitr 
his  term,  beinz  tK*«  J=*^  ' 
quarter,  at  the  rtsi  ic  %iL  te 
num  the  vendee  pcysK  S*.  ^ 
fixtures  as  per  i:K  ;  Hf^z.  - 
was  not  to  be  ir?e?vt  r-ira 
short  residue  <x'  ;i*  ^r=. 
small  value  of  tie  ^tos — ' 
the  abs«ice  «  acy  p-R 
for  the  tease,  t^-ii  u*  r=aia: 
tended  to  waive  L*  tt:':  t 
for  the  product!-:^:  x  zitt  f= 
title.     Sowtrr  v.  i>-j*-  h'.  ^ 


VENTX 

Ste  IsDicTMEST,  1.      Ps-fc.-n 

VOLUNTARY  PaTT-I^v 

5«BASKar?T.  :. 

W.\CES,  -ACTIOS  ?:?. 
See  Master  asb  5iav  .>t 


WAntR. 
See  Lease,  S- 
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